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PREFACE. 


Since  the  last  Edition  of  this  Work  was  pubUshed  in 
1904  legiskitive  measures,  affecting  conveyancing  law 
and  practice,  have  been  passed,  notably  the  Married 
Women's  Property  Act,  1907,  the  Lunacy  Act,  1908,  and 
the  Finance  (1909-10)  Act,  1910. 

It  was  ascertained  that  there  was  a  general  demand 
that  the  scope  of  this  book,  instead  of  being  confined,  in 
the  main,  to  the  everyday  conveyancing  matters  in  a 
soHcitor's  office,  should  be  extended,  as  far  as  prac- 
ticable, to  cover  the  whole  range  of  conveyancing  practice, 
with  the  exception  of  company  conveyancing. 

To  meet  this  demand,  without  unduly  extending  the 
size  of  the  work,  it  was  found  to  be  necessary  in  most 
cases  to  abandon  the  principle  of  stock  Precedents,  to 
which  reference  was  made  in  subsequent  Precedents 
when  variations  occurred,  and  to  adopt  the  familiar 
scheme  of  common  Forms,  followed  by  Precedents  illus- 
trating the  use  to  which  the  Forms  may  be  put. 

An  excessive  use  of  cross-references  to  Forms  in 
different  parts  of  a  volume  may  irritate  the  draftsman. 
It  will  be  found  that,  with  few  exceptions,  principally 
relating  to  long  Forms  in  Realty  Settlements,  the  refer- 
ences to  Forms  are  confined  to  the  Forms  which  imme- 
diately precede  the  collection  of  Precedents  relating 
to  one  subject. 

A  complete  numbered  list  is  given  before  each  set  of 
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Forms  to  enable  the  draftsman  to  see  at  a  glance  the 
Forms  he  will  require.  The  Precedents  appear  in  the 
Table  of  Contents.  In  referring  to  each  Form  a  sufficient 
description  is  generally  given  of  the  contents  of  the  Form 
as  well  as  its  number. 

A  few  comparisons  will  show  that  the  new  method 
has  enabled  the  Editors  to  increase  the  amount  of  infor- 
mation to  be  gathered  from  the  book  to  an  extent  which 
appears  to  be  almost  surprising.  Thus,  in  the  last  Edition, 
there  were  70  Special  Conditions  of  Sale  (Forms) ;  in  the 
present  Edition  there  are  172.  In  the  last  there  were  28 
Precedents  in  Settlements  (Personal) ;  in  the  present  there 
are  71  Forms  and  24  Precedents.  In  the  last  there  were 
10  Precedents  in  Settlements  (Pieal) ;  in  the  present  there 
are  86  Forms  and  13  Precedents.  In  the  last  there  were 
23  Special  Clauses  and  33  Precedents  of  Wills  and 
Codicils ;  in  the  present  there  are  85  Forms  in  Wills 
(Personal),  48  Forms  in  Wills  (Real)  and  34  Precedents 
of  Wills  and  Codicils  (Pieal  and  Personal).  In  some  cases 
the  number  of  the  Precedents  has  been  reduced  ;  this  is 
accounted  for  by  the  consolidation  of  several  of  the 
Precedents.  Only  obsolete  matter  has  been  struck  out, 
but  matter  retained  has  been  revised. 

In  addition  to  the  increase  in  the  Forms  and  Precedents, 
new  chapters  will  be  found  on  the  new  taxes  on  land 
values  and  on  hints  on  drafting.  That  on  drafting  is,  to 
some  extent,  elementary.  In  view,  however,  of  the  fact 
that  this  book  is  not  lised  exclusively  by  polished  drafts- 
men, it  is  hoped  that  it  may  be  of  practical  value. 

Special  attention  has  been  paid  to  the  footnotes  to  the 
Forms  and  Precedents.  These  notes  are  mainly  directed 
to  practice  points  and  to  warn  the  practitioner  against 
common  mistakes  of  commission  and  omission. 
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It  will  be  found  that  the  Dissertations  and  Notes  have 
not  been  neglected,  and,  so  far  as  space  has  allowed,  the 
effect  of  the  respective  cases  cited  is  given.  So  far  as 
possible,  recent  authorities  have  been  substituted  for 
old,  and  leading  text-books  have  been  freely  referred  to. 

Of  the  new  Precedents  mention  may  be  made  here  of 
the  two  Precedents  of  Executory  Wills.  Though  a  busi- 
ness man  will  cheerfully  assent  to  complicated  provisions 
being  inserted  in  his  marriage  settlement,  when  it  comes 
to  carrying  out  a  similar  transaction  by  his  Will  he,  unless 
he  is  peculiarly  well  informed  or  docile,  expects  his  Will 
to  be  drawn  as  he  would  probably  draw  it  himself. 
Obviously  the  only  safe  way  to  deal  with  such  cases  is  to 
leave  the  machinery,  if  required,  to  be  worked  out  when 
he  is  not  there  to  see. 

The  recasting  of  this  Edition  by  the  Editors  has  been 
rendered  possible  by  the  acquisition  of  the  copyright  of 
the  late  Mr.  Wolstenholme's  "  Forms  and  Precedents." 
It  is  hoped  that  the  practical  amalgamation  of  the  two 
works  may  be  found  to  be  of  service  to  the  profession. 

The  success  of  "  Prideaux "  "in  the  past  must  be 
attributed  to  the  untiring  energy  and  ability  of  Mr. 
John  Whitcombe,  who  became  joint  editor  with  the 
late  Mr.  F.  Prideaux  in  the  year  1864.  During  Mr. 
Whitcombe's  editorship,  covering  a  period  of  forty 
years,  the  work  went  through  sixteen  editions. 

Such  an  achievement  has  probably  not  been  surpassed. 
Mr.  Whitcombe  has  now  retired  from  his  arduous  but 
congenial  labours.  The  Editors  feel  sure  that  the  hearty 
thanks  and  good  wishes  of  the  profession  will  be  extended 
to  him  in  his  retirement.  They  consider  it  a  privilege 
to  be  able  to  dedicate  this  present  Edition  to  him,  and 
trust  that  it  will  maintain  the  record  of  the  past 
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In  this  Edition  the  separate  Indices  to  the  Notes  and 
Dissertations  have  been  amalgamated  with  the  Indices  to 
the  Forms  and  Precedents.  Eeferences  therein  to  Forms 
and  Precedents  will  be  found  in  leaded  or  Clarendon  type. 
Each  index  has  been  prepared  by  Mr.  Gordon  Farrar. 

The  Editors  desire  to  thank  Dr.  T.  B.  Napier  for  read- 
ing the  Preliminary  Note  on  land  values  and  making 
suggestions  thereon  ;  Mr.  Julian  Q.  Henriques  for  the 
preparation  of  the  Precedents  and  Notes  connected 
with  patents ;  Mr.  A.  Turnour  Murray  for  revising  parts 
of  the  Dissertations ;  and  Mr.  E.  M.  C.  Munro  for 
assistance  in  parts  of  the  work. 

The  Tables  of  Cases  and  Statutes  have  been  prepared 
by  Mr.  A.  E.  Williams  (Mr.  Cherry's  clerk),  who  has 
been  of  great  service  in  the  preparation  of  the  Edition. 

In  a  work  of  this  size,  particularly  when  so  much  new 
matter  has  been  added,  inaccuracies  must  occur.  The 
Editors  will  be  grateful  to  any  member  of  the  profession 
who  will  favour  them  with  any  corrections  or  suggestions 
for  future  Editions. 

B.  L.  C. 
R.  B. 

Lincoln's  Inn, 

December,  1910. 
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INTRODUCTORY   DISSERTATION   ON   THE 
FINANCE  (1909-10)  x\CT,  1910  (u). 

The  Finance  (1909-10)  Act,  1910,  which  came  into  force  on 
29th  April,  1910,  is  here  dealt  with  so  far  only  as  it  affects 
Conveyancing  practice.  Notwithstanding  that  books  (x)  have 
already  appeared  dealing  exclusively  with  the  subject,  the 
provisions  of  the  Act,  particularly  with  regard  to  the  duties  on 
land  values,  are  so  complicated  and  involved  that  in  manj^ 
cases  their  meanings  are  matters  only  for  conjecture.  Judicial 
interpretation  seems  inevitable.  Hence,  it  is  considered  sufficient 
to  give  a  short  statement  of  the  new  taxes  and  to  indicate,  so  far 
as  practicable  at  this  early  stage,  their  effect  on  conveyancing. 
The  reader  will  of  course  have  a  copy  of  the  Act  and  the  rules 
made  thereunder  (i/)  before  him. 

A.  The  Duties  on  Land  Values  (z),  Part  L,  ss.  1 — 42. 
(i.)  Introdnctory  Remarks. 

In  reading  Part  I.  of  the  Act,  which  imposes  the  duties  on  land  The  defini- 
tions. 
values,  it  must  be  borne  in  mind  that  this  Part  of  the  Act  con- 
tains its  own  dictionary  which  gives  new  meanings  to  words 
which    have    hitherto    borne    a    particular    legal    meaning    or 
restricts  or  varies  the  existing  technical  meanings. 

For  instance,  a  "  rent-charge  "  as  defined  by  the  Act  is  limited  Rent-charge. 

(«)  No  excuse  appears  to  be  needed  foi*  placing  this  chapter  first  in  this 
edition. 

{x)  See  Napier,  The  New  Land  Taxes  ;  Konstam's  Law  of  Land  Values. 

[y)  As  to  increment  value  duty,  see  I.  V.  D.  Eules  (under  s.  4  of  the  Act  as 
to  stamps,  etc.),  (1910)  W.  N.,  Part  IL,  209  ;  129  L.  T.  Newsp.  88 ;  and  further 
rules  (under  s.  3  (2)  and  (3)  as  to  collection  of  duty,  etc.),  (1910)  W.  N., 
Part  XL,  257;  129  L.  T.  Newsp.  294.  As  to  appeals,  see  Land  Values 
(Eeferee)  Eules,  1910,  (1910)  W.  N.,  Part  IL,  281;  129  L.  T.  Newsp.  453. 
See  also  addendum  to  Napier,  which  deals  with  the  rules. 

(2)  Under  s.  91  a  moiety  of  these  duties  goes  to  local  authorities. 
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Term  of  a 
lease. 


Fee  simple 
and  interest 
ill  land. 


to  a  perpetual  rent-charge,  while  an  ordinary  jointure  rent-charge 
Licumbrance,  comes  Under  the  heading  of  an  "incumbrance."  Again,  "  the 
term  of  a  lease"  includes  the  period  during  which  the  original 
term  ma}^  he  prolonged  under  an  option  for  renewal.  Further, 
the  expression  "fee  simple"  is  given  the  restricted  meaning 
of  "  the  fee  simple  in  possession  not  subject  to  an}^  lease," 
and  does  not  include  an  undivided  share  in  a  fee  simple  in 
possession  ;  while  an  "  interest  in  land  "  includes  any  undivided 
share  in  a  fee  simple  in  possession  and  a  reversion  expectant 
on  the  determination  of  a  lease,  but  not  an  expectant  interest, 
nor  incumbrances,  or  fixed  charges  as  defined  by  the  Act,  or  any 
purely  incorporeal  hereditament,  or  any  leasehold  interest  for 
an  original  term  less  than  fourteen  years.  Thus,  it  will  be  seen 
that  a  knowledge  of  these  new  definitions,  which  will  be  found 
in  s.  41  (x),  is  essential  before  an  attempt  to  understand  Part  I. 
of  the  Act  can  be  made.  But  even  after  this  knowledge  is 
acquired  the  reader  must  go  warily,  as  some  sections  place 
particular  meanings  upon  words  defined  in  s.  41.  For  instance, 
the  word  "  owner  "  is  given  one  meaning  in  s.  41,  a  second  in 
ss.  8  (4)  (a)  and  18,  a  third  in  s.  27  (7),  and  a  fourth  in  s.  40  (1) 
(c).  Again,  in  the  Increment  Value  Duty  Kules,  r.  16  (vi.), 
"  interest  in  land  "  includes  the  fee  simple. 


Owner. 


Site  value. 


Domesday 
Section. 


The  four 
values  taken. 


(ii.)  Site   Value. 

The  increment  value  duty  and  the  undeveloped  land  duty 
are  (except  in  the  case  of  minerals)  taxes  upon  site  values  and 
necessarily  involve  a  site  valuation.  S.  2(3,  which  may  be 
called  the  Domesday  Section,  provides  for  the  valuation  of  all 
land  in  the  United  Kingdom  as  on  the  30th  April,  1909.  The 
process  by  which  the  site  value  is  arrived  at  is  complicated,  but 
is  understood  to  be  somewhat  as  follows  : — 

Four  values  are  taken  by  s.  25  : — 

Sub-s.  (1)  "  Gross  Value  "  referred  to  here  as  G.  V. 


(.;•)  S.  42  supplies  the  construction   to  he  placed  upon   words  used  in  the 
Act  in  the  case  of  property  in  Scotland.  r 
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Sub-s.  (2)  "  Full  Site  Value  "  referred  to  here  as  F.  S.  V. 

Sub-s.  (3)  "Total  Value"  „     ,,     „     ,,   T.V. 

Sub-s.  (4)  "Assessable  Site  Value"  ,,     ,,     ,,     ,,  A.  S.  V. 

It  should  be  noted  that  A.  S.  V.  is  the  "  site  value  "  referred 
to  throughout  Part  I.  of  the  Act,  but  in  the  case  of  increment 
value  dut}',  where  "  site  value  "  on  the  occasion  of  the  payment 
of  dut}^  on  sales  or  leases  is  to  be  ascertained  in  the  special 
manner  provided  bys.  2  (2)  (a)  and  (b),  the  deductions  prescribed 
in  s.  25  (4)  may  be  made ;  see  also  s.  32. 

"Site  value"  is  to  be  ascertained  by  the  following  process  of  How  site  value 

•^  ^  ^  is  to  be 

elimination,  which  however,  must  be  taken  as  a  rough  summary  ascertained, 
only  of  the  complicated  provisions  of  s.  25  (x). 

G.  V.  =  the  estimated  market  value  of  the  fee  simple  free  from  incum-   Gross  value. 

brances  and  from  any  burden,  charge,  or  restriction,  except  rates 

and  taxes. 
F.  S.  V.  =  G.  v.— the  difference  between  G.  V.  and  the  market  vahie   Full  site  value. 

of  the   fee  simple  as  a  cleared  or  naked  site,  i.e.,  divested  of  all 

buildings,  structures,  and  growing  produce. 
T.  V.  =  G.  v.  — deductions  in  respect  of : —  Total  value. 

(1)  Fixed  charges. 

(2)  Public  rights  of  way  or  user. 

(3)  Rights  of  common. 

(4)  Easements. 

(5)  Restrictive  covenants   imposed  before  the  30th  April,    1909,  of 

whatever  nature. 

(6)  Restrictive  covenants  imposed  after  the  30th  April,  1909,  if,  in 

the  opinion  of  the  Commissioners,  either — 
(i.)  desirable  in  the  interests  of  the  public  ;  or 
(ii. )  desirable  having  regard  to  the  neighbourhood. 
A.  S.  V.  =  T.  v.  -  deductions  as  follows  : —  Assessable 

(1)  Same  deductions  as  for  arriving  at  F.  S.  V.  site  value. 

(2)  Value   directly  attributable  to  capital  expenditure  on  improve- 

ments for  building  or  trade  purposes,  but  not  for  agricultiu-al 
purposes  unless  the  expenditure  also  creates  improvement  for 
the  former  purposes. 

(3)  Value  directly  attributable  to  appropriation  or  gift  of  land  fur  the 

purpose  of  streets,  squares,  gardens,  or  other  open  spaces  for  use 
of  public. 

(.r)  Owr.ers  may  fiu'nish  their  own  valuations,  and  if  they  do  so  these 
will  be  considered  by  the  Commissioners  when  making  the  original  site 
valuation  :  s.  26  (3). 
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(4)  Value  directly  attributable  to  expenditure  upon — 
(i.)  Kedeniption  of  land  tax  and  fixed  charges, 
(ii.)  Enfranchisement  of  copyholds  and  customary  freeholds, 
(iii.)  Releasing  restrictive  covenants. 

Deductions  are  also  allowed    in   respect   of  increased   value 
owing    to   goodwill   or    other    matter    personal    to  the   owner, 
occupier,  or  other  persons  interested  in  the  land. 
(5)   Amount  required  to  clear  site  of  buildings,  trees,  &c. 

(iii.)   Orviinal   Valuation. 
Practice  for  S.  27  prescribes  the  practice  to  be  followed  for  the  purpose  of 

fixing  original 

site  value.  arriving  at  the  original  site  vahie.  It  is  sufiicient  to  state  here 
that  the  Commissioners  make  a  provisional  valuation  to  which 
objections  can  be  raised  by  the  owner.  If  the  value  cannot  be 
agreed,  it  is  open  to  the  owner  (see  the  special  meaning  of  owner 
in  s.  27  (7))  to  appeal  under  s.  33,  in  the  first  instance  to  one  of 
the  jDanel  of  referees  to  be  appointed  under  the  Act  {x),  and 
ultimately  to  the  High  Court  or  County  Court  {y). 

S.  29  allows  the  Commissioners  to  assess  an}'  duty  on  pieces 
of  land  whether  under  separate  occuiDation  or  not  as  they  think 
fit.  This  power  is  one  of  \Qry  great  significance  in  the  scheme  of 
the  Act. 

(iv.)   The  New  ImikI  Duties. 
The  four  new         The  new  duties  are  four  in  number  : — 

(1)  Increment  value  duty  :  ss.  1 — 12  and,  as  regards  minerals, 
s.  22. 

(2)  Eeversion  duty:  ss.  13 — 15. 

(3)  Undeveloped  land  duty:  ss.  16 — 19. 

(4)  Mineral  rights  duty  :  ss.  20—21. 

Increment  value  duty,  except  in  the  case  of  minerals  in  lease 
or  being  worked,  and  reversion  duty  are  payable  by  way  of 
capital  sums  on  particular  occasions. 

Increment  value  duty  on  minerals  in  lease  or  being  worked,  unde- 
veloped land  duty,  and  mineral  rights  dut}'  are  payable  annually. 

{x)  See  Land  Values  (Referee)  Eviles,  1910,  (1910)  W.  N.,  Part  II.,  281 ; 
129  L.  T.  Newsp.  453. 

ill)  Appeals  may  be  made  to  the  County  Court  where  the  Commissioners 
estimate  the  value  under  £500.  x 
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(v.)  Increment  Value  Duty  (u). 
Tliis  is  a  dut}'  of   £'20  per  cent,   payable  in   respect  of   the  increment 
increase  of  site  value  accruing  after  the  30th  April,  1909  :  s.  1  (1),  Rate  of  dut- 
It  is  i^ayable  on  the  following  occasions  : —  ^viien  payable. 

(1)  On  the  sale  of  the  fee  simple  or  any  interest  in  land  (.r), 
in  pursuance  of  any  contract  made  after  the  commencement  of 
the  Act  0/). 

(2)  On  the  grant  of  any  lease  for  more  than  fourteen  years  in 
pursuance  of  any  contract  made  after  the  commencement  of  the 
Act  (//).  The  effect  of  this  provision  will  probably  result,  in 
practice,  in  the  limitation  of  terms  to  fourteen  instead  of  twenty- 
one  years.  It  must  be  borne  in  mind  that  the  term  of  a  lease 
includes  any  extension  which  may  be  obtained  under  an  option 
for  renewal. 

(3)  On  death  :  s.  1  (b).  This  applies  whether  the  property  is 
settled  or  not,  except  in  cases  where  estate  duty  is  not  payable 
under  s.  5  of  the  Finance  Act,  1894  (z). 

(4)  On  the  5th  April,  1914,  and  in  every  subsequent  fifteenth 
year,  by  a  corporate  or  unincorporate  body  holding  the  fee  simple 
or  any  interest  in  land  in  such  manner  or  on  such  permanent 
trusts  that  it  is  not  liable  to  death  duties  :  ss.  1  (c),  6  (1). 

S.  2  defines  increment  value  as   the  difference   between   the  Definition  of 

.    .  .  „  .    .  increment 

origmal  site  value  fixed  under  the  first  provision  and  the  site  value, 
value  on  the  date  when  the  duty  is  payable. 

Sub-s.  (2)  prescribes,  subject  to  the  deductions  authorised  by  sue  value 

in  case  of 

s.  25  (4),  how  the  site  value  is  to  be  ascertained  when  increment  increment 

value  duty. 

value  duty  is  to  be  collected,  viz. : — 

(a)  On    the  sale    of   the   fee   simple,  the    value   of   the  con- 

sideration. 

(b)  On  the  grant  of  a  lease  or  the  sale  of  any  interest  in  land, 

the  value  of  the  fee  simple  calculated  on  the  basis  of  the 

{u)  These  remarks  do  not  apply  to  increment  value  duty  on  minerals,  as 
to  which  see  inf. 

(.7)  See  s.  41  for  definitions  of  "  fee  simple  "  and  "  interest  in  land." 
(y)  See  s.  1  (a).     If  a  contract  is  made  before,  its  date  should  be  recited, 
(2)  See  s.  3  (4). 
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Value  of 
consideration 
on  a  sale  or 
the  gi-ant,  of  a 
lease. 


General  pro- 
visions as  to 
collection 
of  duty. 


value  of  the  consideration  for  the  grant  of  the  lease  or 

the  transfer  of  the  interest  (.x-). 
Keference  should  be  made  here  to  s.  32,  which  provides  how 
the  value  of  the  consideration  is  to  be  determined  on  a  sale  or 
the  grant  of  a  lease,  i.e.  : — 

(1)  Where  the  consideration  is  a  capital  sum,  tlic  value  of  the 
consideration  is  the  amount  of  the  capital  sum.  In  a  building  lease,  it 
is  conceived  that  this  would  include  the  costs  of  the  builder  in  erecting 
the  buildings  as  well  as  a  fine. 

(2)  Where  the  consideration  is  a  periodical  payment,  the  value  of 
the  consideration  is  the  estimated  capital  value  of  the  periodical  payment 

(3)  Where  covenants  are  entered  into  to  discharge  incumbrances, 
and  (where  the  rent  is  nominal)  to  build  or  to  expend  money  on  the 
premises,  but  in  these  cases  only,  an  addition  is  to  be  made  to  the  value 
of  the  consideration. 

(c)  On  death,  the  principal  value  of  the   land  as  ascertained 

for  the  purposes  of  the  Finance  Act,  1894,  Part  I. 
Under  s.  23  (2)  minerals  not  in  lease  and  unworked  are 
treated  as  having  no  value  unless  the  owner  declares 
one.  This  would  not  affect  their  value  for  purposes  of 
estate  duty. 

(d)  On  a   periodical   occasion    in    the   case  of  corporate  and 

unincorporate  bodies,  the  "  total  value  "  (//)  of  the  land 

on  that  occasion. 

But  in  all  these   cases  numerous  deductions  must  be  made 

from  the  consideration  or  the  value  of  the  site,  as  the  case  may 

be,  for  the  purpose  of  eliminating,  from   the  sum  finally  arrived 

at,  everything  but  site  value  ;  see  s.  2  (2)  and  s.  25  (2),  (3)  and  (4). 

S.  3  contains  general  provisions  as   to  the  collection  of  the 

duty  and    allowances    to   be   made(^'),  including    10   per  cent. 

reduction  of  the  increment  value. 

S.  3  (6)  and   s.  4  are  important  from  a  conveyancing  point 
of  view. 


(.r)  This  provision  is  verj'  complicated  ;  see  Napier,  p.  18. 

ly)  See  s.  25  (3). 

(z)  See  also  I.  V,  D.  iurther  rules,  (1910)  W.  N.  257  ;  129  L.  T.  Newsp.  453, 
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Bv  the  former,  capital  increment  value  duty  is  made  a  stamp  increment 

value  duty  a 

duty.  ^'^"^P  "^"^y- 

S.  4  deals  witli  the  collection  and  recovery  of  duty  in  cases  of  Provisions  as 

to  collection  of 

sales  and  leases.  the  duty  in 

cases  of  sales 
Sub-s.  (1)  makes  the  duty  payable  by  the  transferor  or  lessor. 
Sub-s.  (2)  provides  (x)  for  the  production  to  the  Commissioners  of 

the  instrument  by  which  the   transfer  or  lease   is   effected   or  agreed 

to    be    effected,  or  reasonable    particulars   thereof  for  the    purpose   of 

assessment,  subject  to  a  penalty  for  default. 

Sub-s.  (3)  provides  that  an  instrument   shall  not   be  deemed  duly 

stamped  unless  it  is  stamped  with — 

(a)  A  stamp  denoting  that  the  duty  has  been  assessed  and  paid  ;  or 

(b)  A  stamp  or  certificate  on  the  deed  denoting  that  the  necessary 

particulars  for  assessment  have  been  furnished  and  security  for 
payment  given  where  required  (this  is  at  present  tho  usual 
case) ;  or 

(c)  A  stamp  denoting  that  no  duty  is  payable. 

Sub-s.  (4)  makes  the  duty  a  debt  due  to  the  Crown  from  the 
transferor  or  lessor.  For  the  purpose  of  calculating  the  amount  of  duty 
to  be  collected  on  a  subsequent  occasion  tlie  duty  assessed  is  to  be 
deemed  paid. 

The  result  of  these  provisions  is  that  on  a  sale  or  the  grant  of  Effect  of 

Provisions  as 

a  lease  the  instrument  to  be  delivered  by  the  vendor  or  lessor  to  to  collection 

of  duty  in 

the  purchaser  or  lessee  is  to  be  stamped  by  the  vendor  or  lessor,  case  of  sales 

^  J.  ./  g^jj^  leases. 

Under  this  peculiar  provision,  apart  from  express  arrangement, 
delay  might  occur  in  completion,  if  any  difficulties  arise  as  to 
the  assessment  between  the  vendor  or  lessor  and  the  Inland 
Revenue.  Hence,  it  will  be  found  desirable  in  conditions  of  sale 
and  contracts  to  provide  that  completion  shall  not  be  post- 
poned on  account  of  delay  in  assessment  of  duty,  so  that  if  there 
is  delay  in  getting  the  conveyance  stamped  the  purchaser  will 
not  be  entitled  to  repudiate  his  bargain,  and  will  remain  liable  to 
pay  interest  on  the  purchase-money.  Further,  as  no  doubt  the 
authorities  will  require  the  production  of  previous  documents,  it 
will  be  necessary  to  provide  that  the  purchaser  or  lessee  shall 
produce   all    necessary    documents,    including    his    conveyance 

(x)  See  also  I.  V.  D.  Eules,  (1910)  W.  N.,  Part  II.,  209 ;  129  L.  T.  Newsp.  88. 
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Contracting 
out. 


Remission  of 
duty  ]3ayable 
by  instalments 
where  lease 
determines 
prematurely, 

Stamp  on 
contracts. 


Reason  for 
owner  to  build. 


01"  lease,  which  ma}'  be  required  for  the  purposes  of  the 
assessment  (x). 

On  the  other  hand,  it  will  be  noted  that  the  Act  contains  no 
express  provision  against  "  contracting  out."  A.  special  condi- 
tion will  be  found  (i/)  making  the  purchaser  indemnify  the 
vendor  against  the  duty  ;  but  as  a  purchaser  may  be  placed  in 
difficulties  by  such  a  condition  it  must  be  considered  deterrent 
at  an  auction. 

Sub-ss.  (5)  and  (6)  and  the  I.  Y.  D.  Rules  2 — 16  (z)  provide 
for  the  making  of  further  regulations  and  the  remission  of  duty 
where  a  lease  determines  before  all  the  instalments  are  paid  or 
if  the  transaction  falls  through. 

Under  sub-s.  (7)  and  the  Increment  Value  Duty  Eules,  r.  7, 
a  contract  for  a  sale  or  lease  may  be  stamped,  and  a  stamp 
denoting  the  payment  of  duty  placed  on  the  instrument  which 
carries  the  agreement  into  effect.  The  denoting  stamp  will 
avoid  l)ringing  the  contract  on  the  title.  Tbe  rule  provides  that 
agreements  for  transfers  intended  to  be  followed  "  shortly  "  by 
actual  conveyances  need  not  be  stamped,  but  this  does  not  apply 
to  an  agreement  for  a  lease.  Hence,  it  would  seem  that,  in  the 
view  of  the  Inland  Revenue  authorities,  in  the  case  of  contracts 
which  are  not  to  be  carried  into  effect  for  some  time  (e.g.,  where 
the  purchase-money  is  payable  by  instalments  and  completion 
is  postponed  until  the  last  instalment  is  paid)  and  in  the  case 
of  agreements  for  leases,  the  contract  should  bear  the  stamp, 
and  the  conveyance  or  lease  a  denoting  stamp.  If  the  contract 
falls  througli  the  duty  will  be  returned :  s.  4  (6)  ;  r.  17. 

It  may  perhaps  be  doubted  whether  this  view  gives  full  effect 
to  the  apparent  option  conferred  by  s.  4  (2)  of  paying  on  "  the 
instrument  by  which  the  transfer  or  the  lease  is  effected  or 
agreed  to  be  effected." 

In  order  to  be  in  a  position  to  claim  the  deduction  authorised 

(,i;)  See  Clause  9  of  General  Conditions  of  Sale  by  Auction,  p.  217.  inf. 
(y)  See  Form  No.  1o9a,  special  conditions,  p.  205,  i/i/. 
{z)  (1910)  W.  N.,  Part  II.,  209 ;  129  L.  T.  Newsp.  88.r 
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by  s.  25  (4)  (b)  it  may  become  the  practice  for  owners  to  find  the 
money  for  building  purposes  instead  of  leaving  this  matter  to  the 
building  lessee. 

With  regard  to  increment  duty  paj^able  on  a  death,  s.  5  in  effect  where  duty 

attaches  on 

charges  the  duty  on  the  particular  jjroperty  on  which  the  duty  death  it  is  a 

charge. 

is  payable,  and  leaves  the  Crown  as  a  creditor  j^f^^'i'  passu  with 
other  creditors  against  the  rest  of  the  estate.  Hence,  a  pur- 
chaser must,  as  in  the  case  of  estate  duty,  satisfy  himself  that 
increment  duty  has  been  paid  in  such  a  case.  In  no  other  case 
is  the  duty  a  charge  on  the  land. 

Ss.  7 — 11  contain  certain   allowances  and  exemptions  in  the  Exemptions 

from  incre- 

case  of  agricultural  land  (which  has   no  higher  value  than  for  ment  value 

duty. 

agricultural  and  sporting  purposes),  small  houses  and  properties 

of  certain  value  and  sizes,   land  held  by  a  body  corjiorate  or 

unincorporate  and  used  for  recreation  where  the  user  is  likely 

to  continue,  Crown  and  Government  lands,  and  flats. 

A  deduction  for  purposes  of  increment  value  must  be  claimed  when  objec- 
tions to 
when  the  original  site  value  is  being  fixed  if  the  deduction  is  valuation  must 

be  made. 

one  which  could  have  been  then  claimed :  s.  12. 
It  has  been  seen  that  increment  value  duty  is  payable  under  Application 

of  provisions 

s.  1  (b)  on  the  death  of  a  person  dying  after  the  commencement  as  to  estate 

duty  where 
of  the  Act  (29th  April,   1910).  increment 

value  duty 
is  payable  on 

Under  s.  5  the  provisions  as  to  "  assessment,  calculation,  and  recovery  ^  death, 
of  estate  duty  under  the  Finance  Act,  1894,  shall  apply  as  if  increment 
value  duty  to  be  collected  on  the  occasion  of  the  death  of  any  person 
were  estate  duty ;  but,  where  any  interest  in  land  in  respect  of  which 
increment  value  duty  is  payable  is  property  passing  to  the  personal 
representative  as  such,  the  duty  shall  be  payable  out  of  that  interest  in 
land  in  exoneration  of  the  rest  of  the  deceased's  estate,  and  shall  be 
collected  upon  an  account  to  be  delivered  by  the  personal  representative 
setting  forth  the  particulars  of  the  increment  value  in  respect  of  the 
property." 

Hence,  it  appears  that  in  all  cases  increment  value  duty 
payable  on  death  is  charged  on  the  property  in  respect  of  which 
it  is  payable.  Purchasers,  either  from  personal  representatives, 
trustees,  or  devisees,  will  necessarily  have  notice  that  such  a  claim 
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may  have  arisen,  and  until  it  is  settled  that  the  increment  value 
duty  stamp  on  a  conveyance  franks  the  land  from  all  past 
increment  value  duty  they  should  require  to  be  satisfied  that  the 
increment  value  duty  payable  on  the  death  in  question  has  been 
discharged  {.v). 

Exactly  what  are  the  provisions  of  the  Finance  Act,  1894, 
relating  to  the  "  assessment,  calculation,  and  recovery"  of  estate 
duty  which  apply  to  increment  value  duty  is  a  difficult  question. 

Increment  value  duty  is  payable  by  bodies  corporate  and 
unincorporate  on  the  6th  April,  1914,  and  in  every  subsequent 
fifteenth  year  :  s.  6  (1).  The  duty  is  to  be  assessed  on  the  accounts 
delivered  by  the  body  under  s.  15  of  the  Customs  and  Inland 
Revenue  Act,  1885.  Under  s.  14  of  that  Act  the  duty  is  a  charge 
on  all  the  property  in  respect  whereof  the  same  is  payable  while 
such  property  remains  in  the  j)ossession  or  under  the  control  of 
the  body  chargeable  therewith  or  of  any  party  acquiring  the  same 
with  notice  of  any  such  duty  being  in  arrear.  Purchasers  and 
mortgagees  of  land  of  a  body  cor^^orate  or  unincorporate  must 
therefore  carefully  consider  their  position  under  s.  G  of  the 
Fin.  (1909-10)  Act,  1910(//). 


Reversion 
dnty. 

Rate  of  duty 
and  when 
payable. 


How  "  total 
values  "  to  be 
ascertained. 


(vi.)   Ilcrersion  Duty,  ss.  13 — 15. 

This  is  a  duty  of  i,*10  per  cent,  on  the  amount  by  which  the 
"  total  value  "  {z)  at  the  determination  of  a  lease  (which  includes 
an  agreement  for  a  lease  (s.  41)),  after  deducting  capital  expendi- 
ture by  the  lessor  during  the  lease,  and  compensation  payable  by 
him  at  its  determination,  exceeds  the  total  value  at  the  time  of 
the  original  grant  of  the  lease :  s.  13  (1)  ('2). 

The  total  value  at  the  determination  of  the  lease  is  the  total 
value  as  defined  under  the  general  valuation  provisions  of  the 
Act.  The  total  value  at  the  time  of  the  original  grant  of  the 
lease  is  to  be  ascertained  on  the  basis  of  the  rent  received  and 


{x)  See  Napier,  42  to  57. 

(y)  For  a  fiu-ther  discussion  of  their  position,  see  Napier,  61,  62. 

(z)  See  s.  25  (3).  x 
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payments  made  in  consideration  of  the  grant  of  the  lease,  inchid- 
ing,  in  cases  where  the  rent  is  nominal,  the  value  of  an\'  covenant 
to  erect  buildings  or  to  spend  money  on  the  property :  s.  13  (2). 

Where  the  lessor  holds  only  a  leasehold  interest  the  amount  of  where  lessor 
the  benefit  accruing   to  him   at  the  end  of  the  lease  is  to  be 
reduced  in  proportion  to  the    difference  in  value    between    the 
leasehold  and  freehold  interest :  s.  13  (2). 

S.  14  contains  certain  exemptions  and  allowances,  namely  : —  Exemptions 

and  allow- 

Sub-s.  (1)  Where  the  reversion  was  purcliased  before  the  30th  April,   a"'^'^^- 
1909,  and  the  lease  expires  within  forty  years  from  the  date  of  parcliase. 
This  is  subject  to  a  (pialification  as  to  a  premature  determination  of  the 
lease  by  agreement  between  the  lessor  and  lessee  not  contained  in  the 
lease  itself. 

Sub-s.  (2)  (i.)  Where  the  land  is  agricultural  land  at  the  end  of  the 
term. 

(ii.)  Where  the  original  term  did  not  exceed  twenty-one  years  (x). 
This  provision  will  doubtless  tend  to  restrict  the  period  granted  in 
future  leases. 

(iii.)  Wiiere  the  reversion  of  the  lessor  does  not  exceed  a  twenty-one 
years  term. 

Sub-s.  (3)  Allowances  are  authorised  where  a  term  is  surrendered  and 
a  new  lease  granted  for  a  term  exceeding  twenty-one  years  from  the 
date  when  the  original  term  would  have  expired. 

Sub-s.  (5)  Where  a  mortgagee  has  foreclosed  a  reversion  he  is  not 
liable  to  pay  reversion  duty  in  excess  of  the  amount  by  which  the 
total  value  of  the  land  at  the  time  of  the  determination  of  the  lease 
exceeds  the  amoiuit  payable  under  the  mortgage  at  the  date  of  the 
foreclosure. 

S.  22  (1)   exempts    minerals    from    reversion    duty    on    the 
determination  of  a  mining  lease. 

S.  15  contains  provisions  for  the  recovery  of  the  dut}'  from  the  Ptecovery  of 

mil  1  /         1    •  1        \     *1^®  dut}'. 

lessor.  The  lessor  must  make  a  return  (sul)ject  to  a  penalty) 
within  three  months  from  the  determination  of  the  lease. 

The  Act  does  not  charge  the  reversion  duty  on  the  property  Notice  of 

expired  leases. 

itself,  and  it  appears  to  be  paj-able  by  the  person  who  is  lessor 
at  the  date  of  the  determination  of  the  lease.  It  does  not  seem, 
therefore,  that  a  purchaser  with  notice  that  the  duty  has  not 

(a)  I.e.,  including  a  renewable  period  :  s.  41. 


ex 
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been  paid  iiicars  any  liability  to  pay  it,  either  personally  or  by 
means  of  a  charge  on  the  property ;  nevertheless,  for  the  present 
and  until  the  practice  is  clearly  settled,  or  there  has  been  a 
decision  upon  the  subject,  it  would  be  wise  for  a  purchaser  of 
propert}^,  a  lease  of  which  has  recently  expired,  to  ascertain  that 
the  reversion  duty  has  been  paid. 

Where  a  lessee  purchases  the  reversion  it  is  conceived  that 
no  reversion  duty  becomes  payable  by  reason  of  the  merger 
of  the  term,  for  no  benefit  accrues  to  the  lessor  "  by  reason  of 
the  determination  of  the  lease  "  :  s.  13  (1).  In  some  cases  the 
reversioner  may  obtain  a  larger  price  by  selling  to  his  lessee  (e.g., 
where  the  lessee  considers  some  goodwill  attaches  to  the  property ), 
but  this  is  a  personal  matter  and  in  no  way  dependent  on  the 
determination  of  the  lease.  By  s.  13  (2)  the  meaning  of  the 
"  value  of  the  benefit  "  is  explained  for  the  purposes  only  of 
that  section,  but  it  does  not  say  that  the  duty  shall  be  paid  on  a 
benefit  which  accrues  otherwise  than  "  by  reason  of  the  deter- 
mination of  the  lease."  Again,  under  s.  15  the  duty  is  only 
made  recoverable  from  a  lessor  to  whom  a  benefit  accrues  "  from 
the  determination  of  a  lease."  It  cannot  be  intended  that  the 
lessee  should  pay  the  duty,  he  never  acquires  a  reversion.  See 
definition  of  "Lessor"  in  s.  1.  Clearly  the  duty  would  not 
attach  on  a  sale  to  a  stranger.  If  the  Courts  hold  that  the 
duty  is  payable,  then  every  reversioner  will  insist,  by  a  condition 
of  sale,  on  the  term  being  kept  on  foot. 

Thus  conveyancing  will  be  rendered  more  complicated,  while 
the  Inland  Eevenue  will  gain  little  or  nothing.  A  vendor  of  a 
reversion  will  require  some  evidence  that  his  jDurchaser  is  not 
the  lessee. 

Although  there  is  no  express  provision  against  "  contracting 
out,"  it  is  assumed  that  no  lessee  would  undertake  to  pay  the 
dut}^  at  the  end  of  his  lease. 

If,  however,  a  lessee  agrees  to  purchase  the  reversion  expectant 
on  his  lease,  the  vendor  will,  till  the  point  is  settled,  insist  on  the 
lessee   either   agreeing   to    pay   or   indemnify  him  against  any 
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reversion  duty  attracted  by  the  sale,  or  arranging  to  keep  the 
term  on  foot. 

If  a  builder  contemplates  purchasing  the  fee  simple  instead  of 
taking  up  a  building  lease,  it  may  be  desirable  merely  to  give 
him  a  right  of  entry  in  the  building  agreement  with  alternative 
options  either  to  take  a  lease  or  purchase.  Otherwise  the 
building  agreement  might  be  held  to  be  a  lease. 

(vii.)   Undeveloped  Land  Diiti/,  ss.  16 — 19. 
This  is  an  annual  duty  of  one  halfpenny  in  the  pound  on  the  Undereioped 

land  duty. 

site  value  of  land  which  has  not  been  developed  by  the  erection  of  R^te  of  dut}^ 
dwelling-houses  or  buildings  for  the  purposes  of  business,  trade,  ^^^^^"P^y'^  '^• 
or  industry  other  than  agriculture,  or  is  not  otherwise  used  in 
good  faith  for  the  same  purposes  :  s.  16  (1)  and  (2). 

The  site  value  for  the  purpose  of  this  duty  is  the  original  site  site  value. 
value  (j),  or   the  varied  site  value   fixed   under   the   periodical 
valuation  to  be  made  every  five  years  as  provided  by  s.  28. 

Land  having  been  once  developed  may  become  "  undeveloped  "  Disuser. 
by  disuser  :  s.  1  (2)  (a). 

The  following  deductions  and  exemptions  are  allowed  : —  Deductions 

and  exemp- 

S.  16  (2)  (b)  Every  £100  expended  on  the  land  by  the  owner  frees  tioi^s. 
one  acre  from  the  duty. 

S.  17  (1)  All  site  values  under  £50  per  acre  are  exempt. 

S.  17  (2)  Agricultural  land,  whether  the  site  value  exceeds  £50  an 
acre  or  not,  is  exempt,  except  in  respect  of  the  amount  by  which  the 
site  value  exceeds  the  value  for  agricultural  purposes. 

S.  17  (3)  (a)  and  (b)  Public  parks,  ic,  and  other  parks,  &c.,  where 
reasonable  facilities  are  given  to  the  public  or  for  use  for  militarj^ 
purposes  are  exempt. 

S.  17  (3)  (c)  Exemption  is  allowed  where  the  land  is  left  undeveloped 
under  a  definite  scheme  in  the  interests  of  the  public  or  the  neigh- 
bourhood. 

S.  17  (3)  (d)  Land  used  for  recreation  is  exempted  if  the  user  is 
likely  to  continue. 

The  opinion  of  the  Commissioners  as  to  certain  points  coimected 
with  the  above  exemptions  is  final  and  not  subject  to  appeal. 

S.  17  (4)  exempts  cei-tain  houses  and  gardens. 

(./•)  8ee  s.  25. 
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8.  17  (0)  exciiijits  all  agricultural  land  held  under  a  tenancy 
created  before  the  30th  April,  1909,  whether  the  site  value  exceeds  the 
agricultural  value  or  not,  but  the  exemption  ceases  at  the  earliest 
moment  the  lessor  can  determine  the  term. 

S.  18  exempts  agricultui-al  land,  whether  the  site  value  exceeds  the 
agricultural  value  or  not,  which  is  occupied  and  cultivated  by  the 
owner,  where  the  site  value  of  his  whole  holding  does  not  exceed  .£500. 
In  this  section  the  word  "owner"  includes  a  lessee  for  an  "original 
term  "  of  iifty  years  or  more  as  opposed  to  the  definition  in  s.  41  which 
includes  a  lessee  with  fifty  years  or  more  "to  run.'' 

An  important  point  to  notice  is  that  if  an  exemption  is 
obtained  under  s.  17  (3)  (c)  on  the  grounds  of  a  definite  scheme 
the  exemption  operates  as  an  imposition  of  a  restrictive  covenant 
on  the  land  ;  see  proviso  following  s.  17  (3)  (d).  The  restriction 
can  only  be  removed  with  the  leave  of  the  Local  Government 
Board.  Hence,  before  claiming  the  exemption  it  is  necessary 
to  consider  how  a  restrictive  covenant  against  the  erection  of 
buildings,  which  covenant  may  be  irremovable,  will  affect  the 
property  in  the  future. 

S.  19  precludes  the  owner  from  "  contracting  out."  He  cannot 
place  the  burden  on  his  lessee. 


Mineral  rights 
duty. 

Mineral 
definitions. 


(viii.)  Mineral  Biglits  Duti/. 

Before  reading  ss.  20 — 23,  which  deal  with  minerals,  a  further 

dictionary   must   be   studied,  namely,  the  definitions  in  s.  24, 

which  apply  to  the  wording  of  these  sections. 

Rate  of  duty.         Mineral  rights  duty,  which  is  imposed  by  s.  20,  is  an  annual 

duty  of  £5  per  cent,  on  the  rental  value  of  all  rights  to  work 

minerals  and  of  all  mineral  wayleaves. 

The   rental   value   (except   where   it   exceeds   the   customary 

rental  in  the  district  owing  to  capital  expenditure  by  the  lessor, 

in    which   case  the  customary  rental  is  to  be  taken)  is  to  be 

ascertained  under  s.  20  (2)  as  follows  :^ 

(i.)  Where    there  is    a    mining    lease,  the    rental  value  is  the    rent 
paid  by  the  working  lessee  during  the  last  working  year  (x). 


Rental  value. 

How  to  be 
ascertained. 


(.i)  See  defiuitiou  of  "  working  year  "  :  s.  24. 
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(ii.)  Where  the  proprietor  (r)  works  himself,  the  rental  value  is  the 
estimated  rent  which  would  have  been  obtained  during  the  last  working 
year,  according  to  the  custom  of  the  district  and  having  regard  to  the 
actual  working  by  the  pi'oprietor,  if  the  rights  of  working  had  been  let. 

(lii.)  In  the  case  of  mineral  wayleaves,  the  rental  value  is  the  amount 
of  rent  paid  by  the  working  lessee  during  the  last  working  year. 

Proprietors  must  make  returns  :  s.  20  (3).  Returns. 

S.  20  (4)  precludes  the  proprietor  from  contracting  out.  Contracting 

S.  20  (5)  exempts  common  clay,  &c.,  from  the  duty.      Hence,  j,^^^^^  ^j^^^ 
in  mining  leases  it  will  now  be  found  desirable  to  fix  separate  °^  '^^*^''  *^''- 
royalties   in    respect   of    these   exempted   substances.      Where 
a  minimum  rent  is  fixed  b}^  the  lease  it  may  also  be  found 
advisable  to   apportion  it  in  the  lease  as  between  the  exempted 
substances  and  the  other  minerals  demised. 

S.  21  (1)  enables  an  intermediate  lessor  to  deduct  the  duty  Deduction 
irom  his  rent  as  in  the  case  of  income  tax ;  sub-s.  (2)  repeats  intermediate 

lessor. 

the  prohibition  against  "  contracting  out,"  and  sub-s.  (3 
imposes  a  penalty  if  the  lessor  does  not  allow  the  deduction  to 
be  made. 

(ix.)  Increment  Value  Diitij  on  Minerals. 

The  effect  of  ss.  22  and  23  seems  shortly  that — 

(1)  No  duty  is  charged  in  the  case  of  minerals  leased  (ij)  or  increment 
worked  on  the  30th  April,  1909,  so  long  as  they  continue  to  be  on  minerals. 
worked   (without   intermission    for   any   period   exceeding    two 

years) :  s.  22  (2). 

(2)  In  other  cases  where  the  minerals  are  leased  or  worked 
the  duty  is  an  annual  one,  the  increment  value  being  reckoned 
as  the  sum  by  which  the  rental  value  on  which  mineral  rights 
duty  is  charged  exceeds  the  "annual  equivalent"  (/.c,  two- 
twenty-fifths  of  the  capital  value)  of  the  original  caj)ital  value  of 
the  minerals  (z),  or  the  capital  value  of  the  minerals  on  the  last 

(x)  See  definition  of  "proprietor":  s.  24. 

(y)  Minerals  worked  by  a  lessee  "holding  over"  are  deemed  to  be 
comprised  in  a  mining  lease  :  s.  24. 

{z)  "  Minerals  "  here  does  not  include  the  excepted  minerals  stated  in 
s.  20  (o),  i.e.,  common  clay,  &c. ;  see  s.  22  (8). 

P.  h 
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preceding  occasion  on  which  increment  vahie  duty  has  been 
collected  otherwise  than  as  an  annual  dut}^  if  increment  value 
duty  has  been  collected  before  the  minerals  are  leased  or 
worked  :  s.  22  (3). 

(3)  A  reduction  is  allowed  in  respect  of  capital  expenditure  by 
the  lessor  incurred  in  respect  of  boring,  &c.,  within  fifteen  years : 
s.  22  (4). 

(4)  As  the  increment  value  duty  payable  annually  is  to  be 
recoverable  as  mineral  rights  duty  with  the  same  right  of 
deduction  (s.  22  (5)  ),  it  is  conceived  that  a  lessor  is  precluded 
from  "contracting  out  "  of  the  duty  (//). 

(5)  As  soon  as  minerals  cease  to  be  worked  or  comprised  in  a 
lease  they  are  to  be  valued  :  s.  22  (7).  S.  23  prescribes  the 
method  of  valuation,  and  the  minerals  are  to  be  treated  as  a 
separate  parcel  of  land  (^).  The  jirovisions  of  s.  25  do  not  apply 
to  a  valuation  of  minerals  :  sub-s.  (5).  If  the  minerals  are  sold 
capital  increment  value  duty  attaches  under  s.  2  (2)  (a),  unless 
they  are  comprised  in  a  mining  lease  or  being  worked :  s.  22  (3). 
S.  32  enables  apportionments  to  be  made  between  surface  and 
minerals  on  a  sale  or  lease.  It  will  be  noted  that  a  proprietor  of 
minerals  which  are  not  worked  or  let  at  the  date  when  the  Act 
takes  effect  need  not  have  his  minerals  valued.  It  is  a  matter  for 
consideration  whether  the  proprietor  should  have  the  minerals 
valued  with  a  view  to  diminishing  duty  on  sale  or  lease  and 
thereby  run  the  risk  of  additional  estate  duty  or  whether  he 
should  do  nothing  and  pay  the  full  increment  duty  on  a  sale. 
Where  an  immediate  sale  is  contemplated  a  valuation  is  of 
course  desirable  to  avoid  the  full  duty.  As  no  capital  incre- 
ment duty  is  payable  on  the  grant  of  a  mining  lease  (s.  22  (1) ) 
nor  reversion  duty  payable  on  its  determination,  and  the  existence 
of  the  lease  appears  to  prevent  capital  increment  value  duty  from 
becoming  payable  on  the  sale  of  the  reversion  or  on  the  death  of 


(y)  See  s.  21  (2). 
{z)  S.  23  (2). 
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the  reversioner  (s.  22  (3) ),  it  seems  that  mine  owners  will  be 
w^ell  advised  to  grant  mining  leases  as  soon  as  practicable.  If 
the  mines  are  not  expected  to  come  into  work  for  some  time,  a 
low  minimum  rent  will  be  reserved  till  the  mines  are  expected 
to  be  worked ;  thus  the  mineral  rights  duty  and  the  annual 
increment  duty  will  be  kept  down  to  a  very  low  figure. 

(x.)  General  Exemptions  from  and  Allowances  in  respect  of       General 

exemptions 

the  Duties.  from  aii 

duties. 

The  Act  contains  the  following  general  exemptions  with  regard 
to  particular  bodies  and  institutions  : — 

S.  35  exempts  "  rating  authorities  "  (^0  from  all  duties.  ^'^.V^^-, 

'-  "  ^    '  authorities. 

S.  37  relates  to  charitable  institutions  (including  companies  charities. 
"  not  for  profit "  and  friendly  societies  which  may  include  trade 
unions  registered  under  the  Friendly  Societies  Act,  1896). 

Land  occupied  for  the  purposes  of  a  charity  is  exempt  from 
reversion  duty  and  undeveloped  land  duty. 

Land,  whether  so  occupied  or  not,  is  exempt  from  periodical 
increment  value  duty  (x). 

No  reference  is  made  to  mineral  rights  duty  ;  the  increment 
value  duty  is  not  to  be  "  deemed  paid  "  fur  the  purpose  of  future 
duty  on  a  sale  or  lease. 

S.  38  exempts  statutory  companies  (//)  from  all  duties,  except  statutory 

.  ,  .  1.1         11111.  companies 

mineral  rights  duties,  m  respect  of  land  held  for  the  purposes  of 
their  undertaking  which  cannot  be  appropriated,  except  tem- 
porarily, for  other  purposes.  The  cost  value  on  purchase  is  the 
"  original  site  value  "  in  this  case  and  the  only  return  to  be 
made.      Increment  value  duty  is  not  to  be  reckoned  as  part  of  Cost  under 

•^  ^  L.  C.  C.  Acts. 

the  costs  of  a  conveyance  of  land  for  the  purpose  of  the  Lands 
Clauses  Acts. 

Under  s.  36  (z)  a  general  allowance  is   made   in   respect   of  Capital  sums 

paid  to  rating 

(»)  Defined  sub-s.  (2). 

(x)  See  s.  1  (c). 

(i/)  Defined  sub-s.  (4). 

(z)  See  Konstam,  279,  as  to  this. 
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authorities        capital  suiiis  paid  to  a  rating  authority  which  are  applied  in 

for  improve- 
ments, improvements. 

The   amount   of   these   capital    sums   is   to   be    deducted   in 

estimating — 

(i.)  Increment  value  for  the  purpose  of  increment  value  duty. 

(ii.)  Site  value  for  the  purpose  of  undeveloped  land  duty. 

(iii.)  The  benefit  accruing  to  the  lessor  in  the  case  of  reversion 

duty. 

(xi.)  Deductions  and  Sc't-(ifs  where  more  than  one  Duty 

attaches. 

Deductions,  Deductions  or  set-offs  are  allowed  where  more  than  one  duty 

&c.,  where 

more  than  one  is  payable  by  the  following  sections  : — 

duty  attaches. 

S.  14  (4)  Where  increment  value  duty  and  reversion  duty  attach. 

S.  16  (3)  Where  increment  value  duty  and  undeveloped  land  duty 
attach. 

S.  22  (6)  Where  annual  increment  value  duty  and  mineral  rights  duty 
attacli. 

S.  62  Where  increment  value  duty  and  estate  duty  attach. 


Power  to 
tenants  for 
hfe  and 
trustees  to 
charge  settled 
property  for 
repayment 
of  increment 
vakio  duty 
and  reversion 
duty. 


(xii.)  Limited  Owners,   Trustees,  and  Mortgagees. 

S.  39  (1)  provides  that  where  the  fee  simple  of  any  land  or 
any  interest  in  land  {x)  in  respect  of  which  "  increment  value 
duty  or  reversion  duty  "  is  charged  is  settled  within  the  meaning 
of  the  S.  L.  Act,  1882  {y),  or  is  vested  in  a  trustee  and  the  tenant 
for  life  or  the  persons  having  the  powers  of  a  tenant  for  life,  or 
the  trustee  is  the  person  who  is  liable  to  pay  any  sums  on 
account  of  either  of  these  duties,  he  shall  be  entitled  '*  to  charge 
by  deed  "  upon  the  land  or  interest  in  land  any  amount  paid  by 
him  or  which  he  may  then  be  "  or  may  thereafter  become  liable 
to  pay  "  in  respect  of  either  of  these  duties,  and  the  amount  of 
any  expenditure  which   he  may  have   reasonably  incurred   in 

(a:)  See  definition  of  "  fee  simple  "  and  "  interest  in  land  "  :  s.  4L 
(//)  See  Wolst.  Conv.  Acts,  9th  ed.,  325  et  sef/.,  as  to  what  constitutes  a 
settlement  within  the  meaning  of  this  Act. 
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connexion  with  the  vakiation,  and  the  benefit  of  any  such  charge 
may  be  transferred  in  like  manner  as  a  mortgage. 

This  sub-section  does  not  enable  a  limited  owner  or  trustee  to  Effect  of 

s.  39  (1). 

raise  money  by  mortgage  for  the  purpose  of  paying  the  two 
duties  in  the  ordinary  way,  but  only  to  create  a  charge  by  deed  in 
his  own  favour  for  recouj^ing  himself  and  to  raise  the  money  by 
transferring  the  charge  if  a  transferee  can  be  found  (a).  The 
wording  is  aml)iguous.  It  is  not  clear  whether  any  part  of  the 
settled  property  may  be  charged  or  only  the  particular  part  of 
the  property  in  regard  to  which  the  duties  are  payable.  In  any 
case  the  charge  should  be  restricted  as  much  as  possible,  and  in 
all  ordinary  cases  confined  to  the  property  in  respect  of  which 
the  duties  are  payable.  Again,  the  words  "  or  may  thereafter 
become  liable  to  pay  "  are  not  at  all  clear.  It  is  assumed  that 
they  refer  to  the  case  where  the  duty  is  payable  by  instalments. 
If  not,  they  give  power  to  create  a  charge  for  an  indefinite 
amount  which  would  operate  as  a  great  l)urden  on  land. 
Wherever  practicable  the  duties  should  be  paid  when  the 
transaction  upon  which  they  attach  takes  place,  either  out  of 
proceeds  of  sale  or  capital  money. 

In  the  case  of  settlements  under  the  S.  L.  Act,  1882,  when  Settlements 

under  the 

the  charge  has  been  created,  it  is  conceived   that   it   can   be  s.l.  Act,i882. 
discharged  in  either  of  the  following  ways : — 

(1)  Out  of  capital  money  where  there  is  capital  money  in  the 
hands  of  the  trustees :  S.  L.  Act,  1882,  s.  21  (ii.). 

(2)  Whei'e  there  is  no  capital  money  in  the  hands  of  the 
trustees  by  a  mortgage  under  S.  L.  Act,  1890,  s.  11. 

Under  s.  39  (2)  the  deed  of  charge  has  no  effect  unless  notice  Notice  to 

S.  L.  Act 

is  given  to  the  S.  L.  Act  trustees.  trustees. 

S.  39  (3)  applies  ss.  5,),  60,  and  62  of  the  S.  L.  Act,  1882,  and  infants  and 

lunatics. 

so  confers  the  benefit  of  the  section  on  trustees  acting  on  behalf 

{x)  Cf.  the  case  of  estate  duty  which  attaches  automatical! j'  as  a 
charge :  Lord  Advocate  v.  Coindess  of  Moray,  1905,  A.  C.  531  ;  74 
L.  J.  P.  C.  122.  Increiaent  value  duty  only  becomes  such  a  charge  on 
death :  s.  5. 
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Receiver  or 
^Mast-com- 
mittee. 


Wliere  land 
vested  in  a 
trustee. 


Power  of  sale. 


Interest. 


G  eneral 
position  of 
trustees. 


of  infants  and  committees  of  lunatics.  However,  s.  1  of  the 
Lunacy  Act,  1908,  is  not  referred  to,  hence  it  is  not  quite  clear 
whether  the  benefit  extends  to  the  receiver  or  f//fa.s(-committee 
of  a  lunatic  not  so  found  (x). 

Where  land  is  vested  in  a  trustee,  and  the  S.  L.  Acts  do  not 
apply,  it  is  assumed  that  the  trustee,  after  executing  a  charge  in 
his  own  favour,  may  reimburse  himself  out  of  any  trust  money 
in  liis  hands  under  s.  24  of  the  T.  Act,  18!)3. 

It  is  conceived  that  the  charge  being  by  deed  will  have  as 
incident  thereto  the  power  of  sale  under  the  Con  v.  Act,  1881. 
But  if  this  is  so,  to  whom  is  the  trustee,  who  is  both  chargor  and 
chargee,  to  give  notice  under  s.  20  of  the  Conv.  Act,  1881  ? 

The  power  of  charging  is  silent  as  to  interest.  It  would  seem 
that  the  chargor  would  be  entitled  to  interest  from  the  date  of 
payment  of  the  duty. 

The  effect  of  the  Act  upon  the  powers  and  duties  of  trustees 
will  require  careful  consideration.  Trustees  are  of  course  liable 
as  other  persons  for  the  payment  of  the  various  duties  payable 
under  the  Act,  and  where  such  duties  are  properly  paid  by  them 
it  is  clear  that  they  will  be  entitled  to  an  indemnity  out  of  the 
trust  property.  Their  real  difficulties  will  arise  when  they  have 
to  consider  whether  they  should  incur  expense  in  relation  either 
to  the  general  valuation  under  s.  '■Id  or  the  periodical  valuation 
under  s.  '28,  or  as  to  any  valuation  or  other  matter  connected 
with  an  assessment  of  duty  on  a  particular  occasion.  No  general 
advice  can  well  be  tendered  to  tliem.  Thej  are  doubtless 
entitled  to  their  reasonable  costs  out  of  the  trust  estate  for  the 
purpose  of  verifying  any  claim  l)y  the  Inland  Revenue  not 
obviously  sustainable.  Where  reasonable  doubts  can  be  enter- 
tained they  must  examine  a  claim.  If  their  beneficiaries  are  all 
suijiuis  the  trustees  should  act  in  consultation  with  them.  If  they 
are  not  all  siii  juris  it  may  be  advisable,  in  case  a  serious  outlay 


(,c)  See  Be  ,S'.  S.  //.,  1906,  1  Ch.  712  ;  75  L.  J.  Cb.  .V22;  Re  De  Moleyns  and 
Harris,  1908,  1  Ch.  110;  77  L.  J.  Ch.  9. 
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or  litigation  is  in  prospect,  to  lake  the  opinion  of  the  Court  under 
0.  55,  r.  3. 

S.  39  (4)  enables  a  mortgagee  to  add  to  his  security  any  Mortgagees. 
increment  value  duty  or  reversion  duty  for  which  lie  is  liable, 
and  any  costs  and  ex[)enses  incurred  in  respect  of  the  duties. 
Hence,  an  intending  mortgagee,  in  estimating  the  value  of  his 
proposed  security,  must  remember  that  the  mortgaged  property 
may  be  called  uj^on  to  bear  something  in  addition  to  the 
principal  and  interest  originally  secured.     It  will  also  be  usual  Covenants  by 

■'■■'•  o  ./  mortgagor. 

to  insert  a  covenant  by  the  mortgagor  for  payment  of  all  duties 
which  may  become  payable  during  the  subsistence  of  the 
securit3\ 

The  power  of  charging  is  not  applied  to  undeveloped  land 
duty  or  mineral  rights  duty  which,  it  is  assumed,  must  be  paid 
out  of  income. 

(xiii.)   Copyliolih  and  Customary  Freeholds. 
S.  40  deals  with  copyholds  and  customary  freeholds.  Copyholds  and 

^  ■  ''  customary 

By  sub-s.  (1)  it  is  provided  that  in  the  case  of  copyholds  of  freeholds. 

•     1-  fT  •   ^  1-1P  11  Copyholds  of 

niheritance  or  for  lives,  "  with  a  perpetual  right  of  renewal,    or  inheritance 

and  for  lives, 
in  the  case  of  customary  freeholds where  renew- 

able, and 

(a)  The  total  and  site  values  are  to  be  ascertained  as  if  the  customary 

freeholds. 

property  were  freehold,  but  with  a  reduction  in  respect 
of  the  cost  of  enfranchisement. 

(b)  References  in  Part  I.  to  the  fee  simple  are  to  be  treated  as 

references  to  the  whole  copyhold  or  customary  interest 
or  estate. 

(c)  Eeferences  in  Part  I.  to  "  owners  "  are  to   be  treated  as 

references  to  the  persons  entitled  to  the  rents  and  i)rofits 
as  tenant  by  copy  of  court  roll  or  customary  tenure. 
Sub-s.  (2)  provides  that  in  the  case  of  copyholds  for  lives  Copyholds  for 

'     '-  '"'  lives  not 

which  are  not  renewable    Part    I.  is  to  have  effect  as  if   the  I'^newabie. 
land  were  freehold  and  the  copyhold  interest  were  a  leasehold 
interest. 


exx 


LIQUOR    LICKNCES    AND    DEATH    DUTIES. 


B.  Duties  on  Liquor  Licences,  Part  IL,  ss.  43 — 53. 

Part  IL  of  the  Act  imposes  duties  on  liquor  licences.     It  will 
be  sufficient  here  to  draw  attention  to  two  points. 

Tied  houses.  S.  46  provldes  that  in  the  case  of  "tied  houses  "  the  licence 

holder,  who  is  tied,  shall  be  entitled,  "  notwithstanding  any 
agreement  to  the  contrary,"  to  recover  as  a  debt  due  from  or  to 
deduct  from  an}'  sum  due  to  the  brewer  so  much  of  any  increase 
of  the  duty  payable  in  respect  of  his  licence  occasioned  by  the 
Act  as  may  be  agreed  upon  or,  in  default  of  agreement,  determined 
by  the  Commissioners  as  thereby  provided.  In  other  words,  in 
a  lease  by  brewers  to  a  tenant  who  is  tied,  a  covenant  by  the 
tenant  to  pay  the  whole  additional  duties  will  be  ineffectual. 

Clubs.  S.  48  (3)  enables  the  Commissioners  in  the  case  of  a  club  to 

distrain  upon  the  premises  for  the  purpose  of  recovering  the 
duty. 

Where  licensed  property  is  settled  the  trustees  should  be  given 
full  powers  to  surrender  onerous  licences,  &c. 


Alterations  in 
deatli  duties. 


Duties 
between 
husband  and 
wife. 


Exceptions. 


C.  Death  Duties,  Part  III.,  ss.  54 — 64. 

Part  III.  imposes  additional  death  duties.      These  are  dealt 
with  in  Vol.  II.  at  the  end  of  the  Dissertation  on  Wills. 
The  following  brief  notes  may  be  found  useful : — 

(1)  Estate,  settlement  estate,  legacy,  and  succession  duties  are 
increased:  ss.  54  and  58, 

(2)  Estate  duty  under  s.  58  (2)  does  not  cover  the  1  per 
cent,  legacy  and  succession  duty,  which  is  now  also  made  pay- 
able as  between  husband  and  wife,  except  where — 

(a)  The   estate   as   valued   for   estate   duty   does   not   exceed 

^15,000;  or 

(b)  The  value  of  the  legacy  or  succession  does  not  exceed 

.4*1,000  ;  or 

(c)  The  legatee  is  the  widow  or  infant  child  of  the  testator, 

intestate,  or  predecessor,  and  the  whole  interest  taken  by 
the  legatee  does  not  exceed  i*2,000  in  value. 
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(3)  The  decision  in  A.-G.  v.  D.  of  Richmond  (x)  is  reversed:  a.-g.y.d.  of 

s.  57. 

(4)  Land    may    be    conveyed    free    of    stamp     diit}^    to    the  Conveyance 

\    ''  "  -^  ^  to  Commis- 

Commissioners  in  satisfaction  of  the  whole  or  any  part  of  the  sioners. 
estate,    settlement    estate,   or    succession    duties    if    the   Com- 
missioners will  accept  it  (s.  56),  but  it  is  conceived  that  trustees 
should  not  do  this  unless  expressly  authorised  or  unless  all  the 
beneficiaries  are  sni  juris  and  concur. 

(5)  As   regards   gifts    ijiter   vivos,   except  on  marriage  or  as  Three  years 

.     -,    xieriod. 

part  of  the  normal  expenditure  of  the  deceased,  the  period 
during  which  the  donor  must  now  live  to  escape  estate  duty 
is  extended  from  one  to  three  years  except  as  regards  gifts 
before  the  30th  April,  1908,  or  made  for  public  or  charitable 
purposes.  Where  the  donor  retains  any  interest  in  the  gift  the 
period  runs  from  the  date  he  divests  himself  of  that  interest : 
s.  59. 

(6)  The  method  of  valuing  the   property  of  the  deceased  is  Valuation. 
altered.     The  market  value  at  the  death  is  to  be  taken  and  no 
reduction  made  on  the  assumption  that  the  whole  property  will 

be  sold  at  the  same  time.  Appeals  against  assessments  by  the 
Commissioners  on  real  or  leasehold  property  now  lie  first  to  one 
of  the  panel  of  referees  to  be  appointed  under  s.  33  and  thence  to 
the  High  Court  or  County  Court  according  to  the  value  :  s.  60. 
But  the  provisions  of  the  Fin.  Act,  1894,  s.  7  (5)  as  to 
agricultural  property  still  apply  in  the  case  of  yearly  tenancies : 
s.  61  (1). 

(7)  In  the  case  of  property  valued  under  ,i"300  or  £500  (see  Mortgages 

for  raising 

Fin.  Act,  1894,  s.  16  (1))  existing  charges  originally  effected  for  purchase- 
money, 
raising  the  purchase-money  or  for  securing  unpaid  purchase- 
money  may  be  deducted  upon  valuation  :  s.  61  (2). 

(8)  Where  there  is  timber  on  the  land  it  is  included  in  the  Timber. 
valuation  for  estate  duty,  but  the  duty  onl}^  becomes  payable  on 

the  sale  of  the  timber  with  interest  from  the  date  of  the  receipt  of 

(.<,•)  1909,  A.  C.  IGG;   7S  L.  J.  K.  B.  998. 
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Reversionary 
interests. 


the  proceeds  of  sale.  This  applies  also  to  succession  duty  payable 
in  respect  of  woodlands:  s.  Gl. 

(9)  Purchasers  and  mortgagees  of  reversionary  interests  who 
purchased  or  took  mortgages  before  the  30th  April,  1909,  are 
exempt  from  the  new  death  duties.  Where  a  mortgagor  is 
liable  the  charge  for  duty  ranks  after  the  mortgagee's  security : 
s.  64. 

These  points  must  be  borne  in  mind  in  investigating  titles. 


D.  Income  Tax,  Paet  IV.,  ss.  65— 7'2. 
Income  tax.  This  tax  does  not  affect  the  practice  of  conveyancing,  and  the 

provisions  imposing  increased  taxation  on  incomes  cannot  be 
properly  considered  here.  In  passing,  however,  it  may  be  well 
to  point  out  the  necessity  of  keeping  careful  accounts  of  money 
expended  on  the  maintenance,  repairs,  &c.,  of  land  and  buildings 
so  as  to  enable  the  owner  to  claim  the  relief  afforded  by  s.  69. 


stamp 
duties  (x). 


On  convey- 
ances or 
transfers 
on  sale. 


Stocks  and 
marketable 
securities. 

Disposition 
for  £500  and 
under. 


E.  Stamps,    Part  Y.,  ss.  73—79. 

Pieferences  to  stamp  duties  will  be  found  throughout  this  work 
according  to  the  nature  of  the  particular  instriiraents. 

The  following  notes  deal  shortly  with  tbe  innovations  intro- 
duced by  the  Act : — • 

(1)  The  stamp  duties  chargeable  under  the  heading  "  Convey- 
ance or  Transfer  on  Sale  of  any  Property "  {ij)  in  the  First 
Schedule  to  the  Stamp  Act,  1891,  are  doubled  :  s.  73. 

The  section  does  not  apply  to — 

(i.)  Tlie  conveyance  or  transfer  of  any  stock  or  marketable 
security  as  defined  in  s.  122  of  the  Stamp  Act,  1891. 

(ii.)  A  conveyance  or  transfer,  where  the  consideration  does  not 
exceed  £500  and  the  instrument  contains  a  statement 


(»;)  See  the  memorandum  on  these  duties  issued  by  the  Law  Society, 
54  Sol.  J.  858. 

(;//)  See  Alpe,  9th  ed.,  p.  100  cf  sei/.,  as  to  what  transactions  come  under 
this  heading. 
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certifying  that  the  transaction  thereby  effected  does 
not  form  part  of  a  larger  transaction  or  of  a  series  of 
transactions  in  respect  of  which  the  amount  or  value 
or  the  aggregate  amount  or  value  of  the  consideration 
exceeds  £500  (x). 

(2)  The  stamj)  duties  chargeable  under  the  heading  "Lease  or  On  leases. 
Tack "    in    the    First    Schedule    to    the    Stamp    Act,   1891,  are 
doubled  except  in  the  case  of   yearly   or    shorter    tenancies  of 
dwelling-houses  at  rents  under  i.;lO  per  annum  :  s.  75, 

(3)  The  stamp  duties  on    certain   marketable  securities  are  On  marketable 

securities. 

doubled :  s.  76. 

(4)  Stamp   duties  are  charged  on  contract  notes  according  to  On  contract 

notes. 

the  value  of  the  stock  or  marketable  security  sold  or  bought  • 
ss.  77,  78. 

(5)  Under  s.  7-4  a  voluntary  conveyance  or  transfer  (that  is  to  Voiuntary 

dispositions 

sayO/)  any  conveyance  or  transfer  not  being  a  sale,  mortgage,  or  andvoUmtary 

settlements. 

other  disposition  made  in  good  faith  and  in  the  opinion  of  the 
Commissioners  for  valuable  consideration)  is  chargeable  with  the 
like  stamp  duty  as  a  conveyance  or  transfer  on  sale,  the  value  of 
the  property  conveyed  or  transferred  being  taken  as  the  amount 
upon  which  the  ad  valorem  duty  is  paj^able. 

No  particular  method  of  valuing  the  proi^erty  is  prescribed. 

This  new  duty  is  not  payable  on  conveyances  and  transfers  in  Exceptions, 
the  following  cases  : — 

(i.)  Where  the  consideration  is  marriage  :   sub-s.  (5).  Marriage. 

(ii.)  Where  a  voluntary  conveyance  or  transfer  is  made  to  an}-  Open  spaces 

where  grantees 

body  which  is  precluded  from  dividing  any  profit  among  are  bodies  not 

for  profit. 

its  members  and  the  property  conveyed  is  to  be  held  as 
an  open  space  or  for  preservation  for  the  benefit  of  the 
nation  :  sub-s.  (1). 

(.'■)  The  exemption  apparently  does  not  apply  where,  in  the  case  of  a 
building  estate,  leases  are  granted  in  consideration  of  a  premium  not 
exceeding  £o()()  paid  by  the  lessee  in  respect  of  the  Luilding :  54  Sol.  J.  531, 
539. 

{y)  See  sub-s.  (5). 
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instrument. 


Settlements. 


(iii.)  Wliere  made  for  a  nominal  consideration  for  securing  the 

repayment  of  a  loan  :  siib-s.  (G). 
(iv.)  Appointments  and  retirements  of  trustees  whether  the 

trust  is  express  or  implied  :  sub-s.  (6). 
(v.)  Where  no  beneficial  interest  passes,  e.g.,  where  an  out- 
standing legal  estate  is  conveyed  by  a  trustee  :  sub.-s.  (G), 
(vi.)  Where  a  trustee  conveys  property  to  a  beneficiary,  e.g., 

on  the  winding  up  of  a  trust :  sub-s.  (6). 
(vii.)  Disentailing   assurances    not  limiting   any   new    estate 
other  than  an  estate  in  fee  simple  in  the  person  barring 
the  entail  :  sub-s.  (6).      It  is  conceived  that  a  disentail- 
ing assurance  by  a  father  and  son  limiting  the  propert}^ 
to  such  uses  as  they  appoint  and,  subject  thereto,  to  the 
existing  uses  is  within  the  exception. 
The  exemptions  numbered  (iii.) — (vi.)  are  allowed  whether  the 
instrument  states  the  grounds  of  exemption  or  not:  sub-s.  (G). 

Where  a  disposition  is  made  on  marriage  it  should  be  always 
stated  that  marriage  is  the  consideration  so  as  to  obtain  the 
benefit  of  exemption  (i.).  Also,  in  cases  coming  within  exemption 
(ii.),  the  nature  of  the  body  and  the  purposes  of  the  grant  should 
be  stated  in  the  instrument. 

Where  the  disposition  comes  within  the  definition  of 
"settlement"  in  the  First  Schedule  to  the  Stamp  Act,  1891,  it 
is  nevertheless  to  be  stamped  as  a  conveyance  or  transfer  : 
sub-s.  (4).  In  other  words,  settlements  are  chargeable  with  ad 
valorem  duty  on  the  value  of  the  property  settled. 

Formerly  the  freedom  of  real  estate  and  chattels  reil  from  the 
5.S.  per  £100  settlement  stamp  duty,  applicable  to  personal  estate, 
was  regarded  as  some  set-off  against  rates  and  other  burdens 
imposed  exclusively  on  real  estate. 

Now  both  real  and  personal  estate  are  placed  on  the  same 
footing  as  regards  the  amount  of  the  stamp. 

There  is  generally  no  difficulty  in  arriving  at  the  market  valuo 
of  personal  estate ;  the  expense  of  ascertaining  the  value  is 
negligible.     But  as  regards   land,   the  expense  of  ascertaining 
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the  value  will  be  a  serious  item  to  be  added  to  the  amount  of 
the  stamp. 

Sub-s.  (2)  provides  by  reference  to  s.  12  of  the  Stamp  Act,  Adjudication 

stamps. 

1891,  for  the  adjudication  of  stamps  chargeable  under  the  Act. 

Sub-s.  (3)  enables  voluntary  conveyances  and  settlements  to  stamping 

.  ,     .       after  execu- 

be  stamped  after  execution   withm   the   periods  mentionea  ni  tion. 
s.  15  (2)  of  the  Stamp  Act,  1891. 

The   effect  of  the  Act  will  probably  be  to  discourage  gifts  Effect  of  Act 

on  voluntary 

inter  riros.     In  the  case  of  resettlements  by  a  father  and  son,  dispositions. 
instead  of  barring  the  estate   tail  and  resettling  upon  the  son 
attaining  full  age,  the  practice  will  probably  be  to  postpone  the 
resettlement  until  the  son's  marriage. 


FORMS  AND  PRECEDENTS  IN 
CONVEYANCING,  ^YITH  DISSERTATIONS. 


PKELIMINARY    HINTS    ON    DRAFTING. 

Besides  a  knowledge  of  law  there  are  many  details  in 
conveyancing  with  which  a  draftsman  should  be  familiar,  and 
■which  are  usually  acquired  more  from  actual  practice  than 
from  books.  The  following  remarks  deal  with  matters  of 
frequent  occurrence. 

Mistakes    are  sometimes  made    in  describing  the  parties  to  Parties 
a  deed.     To  avoid  this  the  following  list  of  titles  and  designa- 
tions may  be  found  useful : — 

For  a  Duke  :  The  Most  Noble  John  Duke  of  A.  I)eei-s  and 

For  a  Duchess  :  The  Most  Noble  Alice  Duchess  of  A.  peeresses. 

For  a  Marquis  :  The  Most  Honourable  Charles  Marquis  of  B. 

For  a  Marchioness  :  The  Most  Honourable  Mary  Marchioness  of  B. 

For  an  Earl  :  The  Right  Honourable  Henry  Earl  of  C. 

For  a  Countess  :   The  Kight  Houoiu-able  Lily  Countes>5  of  C. 

For  a  Viscount :  The  Right  Honourable  Artliur  Viscount  D. 

For  a  Viscovuitess  :  The  Right  Honourable  Margaret  Viscountess  D. 

For  a  Baron  :  The  Right  Honoural)le  Wilbrtm  Baron  E.  ;  or  Lord  E. 

For  a  Baroness  :  The  Right  Honourable  Ann  Baroness  E.  ;  or  Lady  E. 

For  eldest  son  )    The   Right   Honourable  John  F.,  commonly   called   Courtesy 

>  titles. 


of  a  Duke     J        Earl  of  F.  (one  of  his  father's  titles). 
For  younger  son    ^   Tlie  Honourable  Frederick  F.,  commonly  called 

of  a  Duke  j        Lord  Frederick  F. 

For     daughter    of    a  |    The   Honourable    Elizabeth  F.,     commonly 

Duke  j        called  Lady  Elizabeth  F. 

Similar  courtesy  titles  are  given  to  the  children  of  a  marquis  or  an 
earl,  the  eldest  son  in  each  case  taking  one   of  the  inferior  titles  of  his 
P.  1 
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Privy 
councillors. 

Baronets  and 
knislits. 


Tl 


leir  wives 


Commoner's 
na  ne  and 
adiitions. 


Married 
women. 


Testators 


Short 

definitions  of 
the  parties. 


father.  But  the  younger  sou  of  au  earl  is  nut  entitled  to  prefix  "  Lord" 
to  his  name. 

Each  cliild  of  a  peer  is  entitled  to  the  prefix  "The  Honourable." 
Formerly  it  was  the  practice  of  conveyancers  in  these  cases  to  substitute 
the  prefix  "  The  Right  Honourable,"  but  this  practice  is  not  now  so  often 
followed. 

Li  the  above  cases  no  address  is  usually  given,  though  sometimes  it 
is  in  the  case  of  a  younger  child  of  a  peer  (a). 

For  a  privy  councillor,  prefix  "  The  Right  Honourable  "  and  omit  the 
word  "  Esquire  "  ;  otherwise  describe  as  a  commoner. 

For  a  Baronet  :   Sir  John  A,,  of  ifec,  in  the  county  of ,  Baronet. 

For  a  Knight :  Sir  Robert  B.,  of  etc.,  in  the  county  of ,  Knight, 

or  with  the  initials  designating  his  order  (e.ff.,  K.C.B.). 

The  wife  of  a  baronet  or  knight  is  entitled  to  the  prefix  "  Dame," 
which  should  be  placed  before  the  Christian  names. 

The  name  comes  first,  the  Christian  names  preceding  the  surname ; 
next  the  name  (if  any)  of  the  house  or  the  number  of  the  street ;  then, 
if  in  the  country,  the  name  of  the  parish  or  township,  followed  by  the 
name  of  the  county  ;  or  if  in  a  city,  the  name  of  the  city,  followed 
lastly  by  the  description  of  the  party,  such  as  Esquire,  M.P.  ;  or, 
Barrister-at-law,  Esquire  ;  or  Gentleman;  or  Grocer  or  other  description. 
Thus,  "John  Brown,  of  Hull,  in  the  parish  of  Y.,  in  the  county  of  Z., 
Esquire,  D.L."  ;  or  "Mary  Smith,  of  48,  High  Street,  in  the  city  of 
Xham,  Widow  (o?-  Spinster)."  In  marriage  settlements  it  is  convenient 
to  describe  the  intended  wife  as  "a  daughter  of  A.  B.,  of  (fcc,"  where 
the  parent  joins.  A  married  woman  is  described  as  "  the  wife  of  A.  B., 
of  etc.,"  unless  she  is  living  apart  from  her  husband,  when  her  separate 
address  should  be  given. 

AVliere  a  testator  has  several  addresses  it  saves  trouble  when  the 
probate  is  registered  with  the  different  companies,  tfcc,  in  which  he  had 
investments,  if  all  the  addresses  are  given.  Wheie  he  has  changed 
his  address  it  may  also  be  desirable  to  refer  to  this. 

The  practice  is  now  common  in  family  as  well  as  in  com- 
mercial conveyancing  to  define  the  parties  directly  after  the 
name  and  addition  is  given.  Thus,  "the  vendors,"  "the  pur- 
chaser," "  the  borrower,"  "  the  mortgagees,"  "  the  lessor,"  "  the 
tenant,"  "the  trustees,"  "the  earl,"  or  "the  present  earl," 
are  common  definitions. 

It  is  not  desh-able  to  use  the  definitions  "  the  mortgagor  "  and 


(a)  For  other  courtesy  titles  assumed  without  strict  right,  see  Elphin- 
Btone's  Introduction  to  Conv.,  5th  ed.,  56. 
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"the  mortgagee"  or  "the  lessor"  and  "the  lessee"  in  the 
same  deed,  as  it  is  likely  to  result  in  clerical  errors. 

Again,    where   recitals    refer  to    a  succession  of   peers  it  is  successive 

.  T    £•  1  1  peers  bearing 

desirable  ^Yhere  they  are  mentioned  again  to  dehne  them  when  same  title, 
first  named,    as  well   as  when   they  are   parties,    by   numbers 
according  to  date  of  creation  or  succession,  e.g.,   "  hereinafter 
called  the  1st  Duke." 

Repetition   may   also   be    avoided   by    definitions   framed    to  inclusive 

definitions. 

include  future  o\Yners.  Thus,  "  A.  B.,  of  &c.  (hereinafter  called 
the  lessor,  which  expression,  where  the  context  so  admits, 
includes  the  person  or  persons  for  the  time  being  entitled  in 
reversion  immediately  expectant  upon  the  term  hereby  granted)." 

Definitions,  when  used  with  care,  shorten  a  draft  to  an 
appreciable  extent,  help  to  avoid  the  incessant  use  of  the  words 
"  the  said,"  and  make  the  draft  easier  to  read;  it  is,  however, 
possible  to  overload  a  draft  with  definitions. 

As    a    general    rule  the  conveying    parties   come   first,    the  Position  of 

parties. 

persons  having  the  legal  estate  being  preferred  to  owners  oi 
equities.  In  the  case  of  tenants  in  common  they  are  described 
in  separate  parts,  while  joint  tenants  are  placed  together  in  one 
part.  The  purchasers,  lessees,  mortgagees,  or  grantees  to  uses 
generally  come  last.  In  a  release  executed  on  the  winding  up 
of  a  trust  the  names  of  a  husband  and  wife  entitled  under 
a  sub-settlement  are  generally  placed  in  one  part  and  their 
trustees  follow  immediately  after  in  another  j)art. 

It  must  be  remembered  that  if  the  material  facts  are  not  Recitals, 
correctly  recited  the  draftsman  has  but  an  indifl'erent  chance  of 
getting  the  operative  parts  right.  Far  too  little  attention  is 
paid  to  recitals,  and  beginners  fail  for  want  of  studying 
Davidson's  volume  containing  the  common  form  recitals.  These 
forms  are  somewhat  longer  than  those  in  modern  use,  but  they 
show  in  each  case  what  should  be  referred  to.  Some  nervous 
practitioners  avoid  the  difficulty  in  deciding  what  is  material  by 
reciting  almost  everything  ccrhatim,  merely  changing  the  tense 
or  mood.     This  may  be  safe,  and  may,  moreover,  be  necessary 

1—2 
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in  pleadings  or  where  a  question  of  construction  arises,  but 
more  often  than  not  it  results  in  obscurity. 

Besides  having  to  consider  whether  the  facts  are  material  the 

draftsman   must  consider    who   will    have   the   custody  of  the 

Deeds  made      document  he  is  reciting.     If  his  client  will  obtain  it,  there  will 

supplemental. 

not,  as  a  rule,  be  any  need  to  recite  it  at  length  ;  in  many  cases 
the  deed  which  is  being  prepared  may  be  made  supplemental  to 
the  document  in  recital  (h).  Where  it  is  made  supplemental 
then  it  will  be  sufficient  to  describe  very  shortly  the  nature  of 
the  principal  deed,  e.g.,  "  being  a  mortgage  of  the  fee  simple  of 

the estates  in  the  counties  of to  A.  B.  for  securing 

£ and  interest,"  or  "  whereby  A.  B.  did  so  and  so."     There 

is  no  need  for  the  recital  of  the  principal  deed  to  come  first. 
Different  ways       Another  rcsult  of  the  rule  that  the  material  parts  of  a  document 

of  recitnig 

the  same  should  be  brought  out  in  the  recital  is  that  the  same  document 

document. 

will  be  recited  in  different  ways  according  to  the  nature  of  the 
document  which  contains  the  recital.  The  best  example  is  that 
of  the  recital  of  a  mortgage.  Thus,  in  a  transfer  the  recital 
should  show  to  whom  the  property  was  conveyed  and  who 
advanced  or  is  entitled  to  the  mortgage  debt ;  unless  the  mort- 
gagor concurs  there  is  no  need  to  show  who  conveyed  the 
property,  for  the  title  to  the  equity  of  redemption  is  not  material. 
Again,  in  a  conveyance  by  a  mortgagee  under  his  power  of  sale, 
it  must  be  shown  to  whom  the  property  was  conveyed  and  that 
the  day  is  passed  on  which  the  power  of  sale  arose  (c).  If  the 
mortgagee  is  selling  under  an  express  power  in  a  mortgage  deed, 
the  material  parts  of  the  power  must  be  recited.  If  the  mort- 
gagor and  mortgagee  join  in  selling,  the  recital  of  the  mortgage 
should  show  that  the  mortgagor,  being  then  entitled  in  fee, 
conveyed  the  property  to  the  mortgagee  in  fee  by  way  of 
mortgage   for    securing   the   principal    and    interest.     Further, 

{b)  Conv.  Act,  1881,  s.  53.  This  section  only  applies  to  deeds,  but  a 
document  may  be  made  supplemental  to  a  will  or  other  document. 

(c)  Conv.  Act,  1881,  ss.  19—22;  also  Lord  Cran  worth's  Act,  1860  (23  &  24 
Vict.,  c.  145),  s.  15. 
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in  a  reconveyance  the  recital  should  show  who  conveyed  the 
property  and  the  effect  of  the  proviso  for  redemption  besides  the 
position  of  the  mortgagee. 

A  beginner  too  often  thinks  that  he  has  only  to  find  a  form 
for  the  recital  of  the  document  and  then  to  copy  it,  regardless  of 
the  nature  of  the  document  in  which  the  recital  is  placed. 

The  general  rule  is  to  follow  the  chronological  order  in  stating  The  order 

of  recitals. 

the  facts.  This,  however,  is  a  rule  which,  at  any  rate  in  lengthy 
documents,  is  subject  to  the  important  exception  that  matters 
relating  to  each  separate  transaction  should  be  grouped  together 
in  order  to  make  the  story  intelligible.  The  object  of  the 
draftsman  in  framing  his  recitals  must  be  to  present  the  facts 
in  as  readable  a  form  as  is  consistent  with  accuracy ;  the  reader 
ought  to  be  able  to  gather  the  material  facts  by  a  simple  perusal 
of  the  recitals.  It  ought  not  to  be  necessary  for  him  to  make  an 
epitome  before  he  can  puzzle  out  the  facts.  If  this  is  necessary, 
then  it  shows  that  the  recitals  are  no  better,  and  may  be  worse, 
than  a  complicated  abstract. 

Much  simplification  can  be  eft'ected  in  complicated  cases  by   scheduling 

,..,,1  Tjv  1  1         p  111  documents 

placmg  ni  schedules  or  dmerent  parts  of  one  or  more  schedules  and  facts, 
statements  of  documents  and  facts.     These  are  grouped  accord- 
ing to  the  subject-matter.     The  recitals  refer  to  the  contents  of 
each  schedule  or  each  part  of  a  schedule,  and  state  shortly  the 
result  arrived  at  in  each  schedule  or  part. 

Schedules  can  be  safely  used,  e.g.,  to  insert  a  full  description  The  ordinary 
of  the  property  or  of  leases  conveyed,  or  of  leases  subject  to  schedules. 
which  the  property  is  conveyed,  or  of  documents  in  respect  of 
which  an  acknowledgment  of  the  right  to  production  is  given. 
Where  schedules  are  used  in  aid  of  recitals  they  may  frequently 
be  of  service  also  in  connexion  with  an  acknowledgment  of  the 
right  to  production. 

A  full  recital  generally  commences  thus :  "  Whereas  by  &c.  Full  recitals 

and  recitals 

something  was  done";  but  in  recitals  of  eftect  the  usual  com-  of  effect. 
mencement    is :     "  Whereas  under  Sec.  and  by  reason    of   &c. 
something  is   the    case."      A   beginner  may   feel   confident  in 
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At  what  point 
recitals  should 
commence. 

Freeholds. 


Copyholds. 


Leaseholds. 


reciting  a  single  instrument,  but  without  practice  he  may  easily 
make  mistakes  in  an  attempt  to  recite  together  the  effect  of 
several  documents  and  facts. 

Where  the  abstract  of  title  to  freeholds  shows  that  a  vendor  is 
an  owner  in  fee  simple  in  possession  free  from  incumbrances, 
no  part  of  the  abstract  should  be  recited,  but  the  recital  will  be 
merely  one  of  the  vendor's  seisin  and  of  his  agreement  to  sell. 
If  a  lease  affects  the  propert}'  it  will  be  referred  to  in  the 
habendum,  and  if  there  are  several  they  may  be  set  out  in 
a  schedule. 

Where  an  abstract  of  title  to  copyholds  shows  that  the  vendor 
is  entitled  to  a  customary  estate  in  fee  simple  in  possession  free 
from  incumbrances,  it  is  sufficient  to  recite  his  admission,  or  the 
surrender,  devise,  bargain  and  sale,  followed  in  every  case  by  his 
admission. 

Where  an  abstract  of  title  to  leaseholds  show's  that  the  vendor 
is  absolutely  entitled  free  from  incumbrances,  the  lease  must 
first  be  recited,  and  then  the  title  will  be  taken  up  at  the  last 
assignment  or  disposition.  The  form  generally  runs  thus : 
"  And  w'hereas  after  divers  mesne  assignments  and  acts  in 
the  law  ultimately  under  an  Indenture  dated  &c.  the  Vendor 
became  and  is  now  absolutely  entitled  to  the  premises  demised 
by  the  recited  Lease  for  the  residue  of  the  term  thereby  granted." 

In  reciting  the  title  to  leaseholds  a  recital  of  the  lease  should 
in  all  cases  come  first,  the  description  of  the  property  should  be 
set  out  in  the  recital,  and  in  the  operative  part  the  parcels  should, 
contrary  to  the  general  rule,  be  framed  by  reference  to  the 
recited  lease,  e.g. :  "  All  the  premises  comprised  in  and  demised 
by  the  recited  lease." 
Incumbrances.  Where  the  abstract  discloses  an  existing  incumbrance,  the 
recitals  must  Le  taken  up  at  a  point  not  later  than  the  incum- 
brance. From  the  point  that  the  recitals  commence  they  must 
state  all  the  dealings,  including  discharged  incumbrances,  up  to 
the  date  of  the  document  in  which  the  recitals  are  placed. 

There    are    some    exceptions   to   this   rule — thus,   as    above 


Recitals  to 
be  carried 
through  from 
commence- 
ment. 


Mortgages  by 
deposit. 
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explained,  an  hiatus  is  allowed  in  reciting  the  title  to  leaseholds ; 
again,  no  references  are  made  to  a  memorandum  of  a  mortgage 
by  deposit  unless  absolutely  necessary.  Such  mortgages  are 
intended  to  drop  off  the  title  as  soon  as  they  are  paid  off"  and  a 
receipt  indorsed  on  the  memoranda. 

Where  a  married  woman  is  a  party  to  a  deed  and  in  a  recited  changes 

^         "^  of  name, 

deed  her  maiden  name  appears,  when  reciting  the  parties  of  that 
deed  she  should  be  referred  to  by  her  married  name,  thus  :  "  the 
said  Jane  Smith  (then  Jane  Brown  spinster)  "  ;  the  rule  is  that  in 
the  case  of  parties  the  name  first  appearing  should  be  used  through- 
out the  draft,  notice  merely  being  taken  of  the  former  name. 

When  the  person  is  first  mentioned  in  a  recital  the  old  rule 
was  to  refer  to  him  or  her  by  the  name  borne  at  the  date  of  the 
deed  which  is  recited,  referring  later,  if  necessary,  to  changes  of 
name  when  they  occurred.  However,  it  is  now  more  usual  when 
the  name  first  occurs  in  a  recital  to  refer  to  the  subsequent 
change  of  name,  thus  :  "  Jane  Smith  (afterwards  and  hereinafter 
called  Jane  Brown),"  and  then,  of  course,  to  refer  to  the  subse- 
quent name  in  later  recitals. 

Sub-recitals  (d)  must  be  avoided  by  re-stating  the  fact,  which 
is  mentioned  in  the  document  about  to  be  recited,  before  that  Sub-recitaia 

not  to  be  used 

document  is  recited.  In  a  few  cases  a  sub-recital  may  be  useful 
and  harmless;  it  should  then  be  introduced  thus :  "  after  recitals 
whereby  it  appeared  that  &c." 

The    recitals    relating    to  the   intention  of    the  parties  are 
generally  placed  immediately  before  the  operative  parts  ;  where  Recitals  of 
incumbrancers  join  in  a  conveyance  the  recitals  of  the  state  of 
the  mortgage  debts  and  of  their  agreeing  to  concur  should  be 
placed  after  the  general  recital  of  the  agreement  to  sell. 

As  a  rule  the  date  of  the  contract  for  sale  should  not  be 
mentioned  in  the  recital  (e) ;  after  the  conveyance  the  contract  Of  the  con- 

^  ^  '  -^  tract  for  sale 


{(I)  There  is  a  doubt  whether  a  sub-recital  is  a  statement  of  a  fact  within 
V.  &  P.  Act,  1S74,  s.  2  (2). 

(e)  As  to  contracts  for  leases  under  power?,  see  Conv.  Act,  1881,  s.  4. 
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Finance 
(1909-10) 
Act,  1910. 


Bales  under 
Settled  Land 
Acts. 


Purchase  with 
capital  money. 


Purchase  of 
land  by 
trustees  of  a 
money  settle- 
ment under 
a  power. 


Rule  as  to 
keeping  trusts 
off  the  title 
on  a  purchase 
or  mortgage. 

Mortgage  or 
transfer  of  a 
mortgage  in 
consideration 
of  marriage, 


^vill  full  off  the  title.  But  where  the  contract  was  made  before 
the  commencement  of  the  Finance  Act,  1910  ('29tli  April,  1910), 
and  completion  takes  place  after,  then  the  date  of  the  contract 
should  appear  to  show  that  no  increment  value  duty  is  payable. 

The  material  facts  to  be  shown  on  a  sale  under  the  Settled 
Land  Acts  are  that  the  vendor  is  a  tenant  for  life  in  possession 
of  the  land  or  has  the  powers  of  one,  and  that  the  trustees  named 
in  the  conveyance  are  trustees  of  the  settlement,  or  compound 
settlement,  for  the  purposes  of  the  Acts. 

When  land  purchased  has  to  be  conveyed  to  the  uses  of  a 
settlement,  the  recital  immediately  preceding  the  agreement  for 
sale  will  be  that  of  the  settlement  to  the  uses  of  which  the  land 
is  to  be  conveyed. 

Where  trustees  purchase  land  under  a  power  in  a  personalty 
settlement  it  is  no  longer  the  practice  to  recite  the  settlement 
and  disclose  the  power,  but  the  land  is  conveyed  to  them  on  trust 
for  sale  and  the  net  proceeds  are  directed  to  be  held  on  the  trusts 
of  the  settlement.     This  keeps  the  trusts  off  the  title. 

Thus,  the  first  part  of  the  old  rule,  that  where  trustees  purchase 
land  they  disclose  the  trusts,  and  where  they  lend  money  on 
mortgage  the  trusts  are  kept  off,  is  subject  to  the  above  exception. 

Even  where  a  settlor  on  his  marriage  transfers  a  mortgage  to 
his  trustees,  the  trusts  should  not  be  disclosed.  The  practice  is 
to  recite  the  intended  marriage  and  the  agreement  to  transfer. 
The  mortgage  debt  is  transferred  to  the  trustees  absolutely,  and 
in  the  habendum  they  are  directed  to  hold  the  debt  on  the  trusts 
declared  concerning  the  same  by  the  personalty  settlement  of 
even  date.  The  transfer  contains  a  power  to  appoint  trustees 
corresponding  to  that  in  the  settlement.  When  new  trustees  are 
appointed  of  the  settlement,  a  separate  deed  is  used  to  transfer 
the  mortgage  and  appoint  trustees  of  the  original  transfer  from 
that  appointing  trustees  of  the  settlement.  This  keeps  the  trusts 
off  the  title.  The  same  scheme  is  applied  where  the  settlor  on 
his  marriage  creates  a  new  mortgage  in  favour  of  his  trustees. 

Where  trustees  invest  money  on  mortgage,  they  do  so  merely 
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as  owners  on  a  joint  account,  and  the  settlement  is  in  no  way  investments 

on  mortgages 
disclosed.  after  the 

date  of  the 

There  are  two  classes  of  settlements  of  land  to  be  distinguished,  settlement. 

The  first  is  a  strict  or   realty  settlement,  where   the   land   is  strict  settle- 
ments and 
limited  either  at  law  or  in  equity   by  way  of   succession,    and  settlements 

by  way  of 

trustees  are  either  appointed  for  the  purposes  of  the  Settled  Land  trust  for  sale. 

Acts  or  are  given  a  power  of  sale,  which  makes  them  trustees  for 

the  purposes  of  the  Acts.      In  all  these  settlements  the  proper 

person  to  make  title  is  the  tenajit  for  life,  legal  or  equitable,  or 

the  persons  having  the  powers  of  a  tenant  for  life.     The  trustees 

merely  join  in  the  conveyance  to  give  a  receipt  for  the  money. 

In  the  case  of  an  infant  the  trustees  act  on  his  behalf ;  and 
where  there  is  a  discretionary  trust  for  the  benefit  of  two  or  more 
persons  so  that  there  is  no  tenant  for  life,  it  is  usual  to  find  that 
the  settlement  gives  to  the  trustees  the  statutory  powers. 

A  settlement  containing  a  future  trust  or  power  of  sale  comes 
within  the  first  class  (/). 

The  second  class  consists  of  settlements  by  way  of  immediate 
trust  for  sale,  ^\ith  or  without  a  power  to   postpone    the   sale.  Persons  hoid- 

.  ing land  on 

These  come  withm  b.  L.  Act,  1882,  s.  63,  and  S.  L.  Act,  1884,  trust  for  sale, 
s.  7,  and,  unless  an  order  of  the  Court  has  been  obtained  under 
the  last-mentioned  section,  the  proper  persons  to  make  title  are 
the  trustees  holding  the  land  on  trust  for  sale. 

This  class  of  settlement  is  the  one  which  most  frequently 
occurs.     Thus,  where  there  is  a  money  settlement,  and  land  is  to  The  respective 

objects  of  a 

be  held  on  the  same  trusts,  the  land  must  be  conveyed  by  a  trust  for  sale 

and  a  trust 

separate  deed  on  trust  for  sale  and  the  trusts  declared  of  the  net  investment 

^  land. 

proceeds  of  sale  by  the  money  settlement.  Another  common 
case  is  where  a  testator  disposes  of  a  mixed  residue  of  real  and 
personal  property  on  usual  trusts  for  sale  and  conversion.  The 
settlor  or  testator  may  not  desire  the  land  to  be  sold,  and,  in 
virtue  of  the  power  to  postpone,  it  may  never,  in  fact,  be  sold  ; 
the  object,  however,   of    the  draftsman    is    to   secure  that  the 


(/)  S.  L.  Act,  1890,  s.  10. 
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Operative 
parts. 


land  shall  devolve  on  trusts  which  ave  applicable  to  personal 
property  but  are  ill-framed  when  applied  to  land.  Again,  when 
personalty  is  to  devolve  in  the  same  way  as  land  settled  as  realty 
by  deed  or  will,  the  only  safe  way  to  do  this  is  to  impress  the 
personalty  with  a  trust  for  investment  in  land  to  be  conveyed  to 
the  uses  of  the  settlement.  No  mistake  is  more  common  at  the 
present  time  than  that  of  inserting  a  trust  for  money  to  devolve 
with  land,  or  for  land  to  devolve  with  money,  without  the  inter- 
vention of  the  appropriate  trust  for  conversion.  It  must  be 
remembered  that  the  feudal  rule  as  to  the  vesting  of  contingent 
remainders  (fi)  does  not  apply  to  personal  property,  and  that  an 
attempt  to  create  an  estate  tail  in  money  confers  an  absolute 
interest  at  birth. 

The  question  as  to  the  forms  the  operative  parts  are  to  take 
cannot  usefully  be  discussed  here.  The  beginner  cannot  do 
better  than  take  a  book  of  precedents  and  study  them.  In 
the  course  of  his  work  he  will  sometimes  be  unable  to  find  a 
form  to  meet  the  case  with  which  he  has  to  deal.  The  reason 
may  be  that  his  instructions  merely  indicate  the  result  which  is 
desired,  and  the  draftsman  may  not  know  what  common  forms 
ought  to  be  used.  Or  it  may  be  that  he  will  have  to  vary 
a  common  form  or  settle  a  new  form.  In  the  latter  case  he 
should  base  his  draft  on  his  general  knowledge  of  the  common 
forms  and  the  law  applicable  to  the  case.  The  advantage  of 
keeping  in  touch  with  (not  slavishly  copying)  the  common 
forms  in  such  cases  is  obvious.  The  common  forms  have  come 
before  the  courts  on  many  occasions,  and  their  effect  is  well 
known  ;  full  advantage  of  this  ought  to  be  taken.  Again,  the 
beginner  should  remember  the  rule,  "  If  you  get  long  you 
may  know  you  are  wrong,"  qualified  by  another  rule, 
Concise  draft  "There  are  worse  mistakes  than  a  little  length."  Time 
was    when    no    very    serious   attempt   was    made   to   produce 


The  prepara 
tiou  of  new 
clauses. 


(//)  See  article  on  "  Contingent  Futxxie  Interests"  in  L,  Q.  E.,  1905,  118 
and  snbsequent  numbers. 
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concise  drafts.  The  effect  of  the  old  practice  may  even  be 
discerned  from  time  to  time  in  modern  drafts.  The  temp- 
tation to  run  to  length  is  not,  however,  so  great  to  a 
beginner  as  to  those  who  rejoiced  in  the  old  practice.  However 
praiseworthy  an  attempt  may  be  to  obtain  a  concise  and 
readable  draft,  it  does  not  free  the  draftsman  from  blame  if 
for  the  sake  of  brevity  he  omits  any  power  or  clause  properly 
required  for  carrying  out  the  trust  or  transaction.     In  particular  short  wills, 

1  1       •  p  1  danger  of. 

the  tendency  to  give  way  to  the  desn-e  of  a  testator  to  have  a 
will  that  can  be  written  on  a  sheet  of  notepaper,  though  it 
settles  valuable  property  or  attempts  to  efiect  some  other 
complicated  arrangement,  is  most  harmful.  A  will  frequently 
gives  work  to  the  draftsman  which  is  more  difficult  than  the 
preparation  of  a  Bill  for  Parliament,  but  the  testator  does  not 
know  enough  to  realise  this.  Rather  than  omit  or  shorten 
material  forms  it  is  better  to  give  the  property  to  trustees  and 
direct  them  to  settle  or  deal  with  it  in  accordance  with  scheduled 
instructions. 

Many  draftsmen  fail  in  style,  not  because  they  consider  it  style. 
useless,  but  because  they  have  been  accustomed  to  use  a 
precedent  or  form  taken  from  any  collection  which  may  be  at 
hand.  The  only  way  for  a  beginner  to  acquire  a  fixed  style 
is  to  select  one  collection  of  precedents  and  mould  his  style 
on  them  ;  when  he  uses  a  form  from  another  collection  he 
should  remodel  it  to  make  it  consistent  with  his  draft. 

Often  more  difficult  than  the  preparation  of  a  draft  is  the  con-ecUon  and 
approval  of  one  submitted  on  behalf  of  a  party  for  whom  the  drafts!' 
original  draftsman  was  not  acting.  The  rule  then  is  that  no 
alterations  should  be  made  except  those  necessary  to  correct 
clerical  errors,  to  protect  your  own  client,  and  to  make  the 
draft  work.  It  is  not  your  business  to  give  the  other  side 
a  lesson  in  conveyancing;  indeed,  an  attempt  to  do  so  might 
injure  the  original  draftsman.  Where  it  is  considered  that  a 
draft  is  fundamentally  wrong,  it  may  be  advisable  to  return 
it  untouched,  with  an  opinion  or  letter  asking  for  an  explanation 
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and  for  a  new  draft  to  be  submitted.  It  should  be  borne  in 
mind  that  if  the  draft  carries  out  the  intention  of  the  parties 
it  should  not  be  touched  at  all.  There  is  no  need  to  make  an 
alteration  to  show  that  the  draft  has  been  perused ;  the  signature 
at  the  foot  will  show  that.  To  pass  a  draft  without  an  alteration 
is  no  sign  of  weakness — in  fact,  rather  the  reverse. 
Draft  sub-  Where  the  draft  is  submitted  by  the  client  this  is  merely  part 

niitted  by 

solicitor "  of  tho  iustructious,  and  counsel  will  either  adopt  and  settle  it  or 

client  to 

counsel.  prepare  a  new  draft  as  he  thinks  fit ;  his  duty  is  to  do  the  best 

he  can  for  his  lay  client.  There  is  or  should  be  no  question  of 
feelings  on  the  part  of  the  solicitor.  The  draft  may  be  quite 
good,  but  counsel  may  know  of  a  better  scheme  for  carrying  out 
the  instructions  ;  in  any  case  it  will  probably  take  him  less  time 
to  use  his  own  forms.  In  theory  all  drafts,  except  Parliamentary 
Bills,  are  drawn  by  the  instructing  solicitor  before  being  settled 
by  counsel,  but  in  practice  it  is  generally  more  convenient  for 
counsel  to  prepare  and  settle  the  draft. 

Scheme  for  Before  the  draftsman  commences  to  prepare  a  draft  he  should 

thoroughly  digest  his  facts  and  make  up  his  mind  as  to  the 
proper  way  to  carry  out  his  instructions,  otherwise  much  time 
and  paper  will  be  wasted. 


A.— DISSERTATION    ON    THE    LAW   AND    PRAC- 
TICE   RELATING    TO    SALES. 


CHAPTER   I. 

CONTKACTS    FOR    SALE   (o). 


Sect.    I. — The   essentials   of  a  valid   contract  for   sale   of  land, 
having  regard  to  s'ect.  4.  of  theStatute  of  Frauds. 

By  s.  4  of   the    Statute   of   Frauds,  it  is  enacted  that  "  no  29  Car.  2,  c.  3. 
action  shall  be  brought  whereby  to  charge  any  person  upon  any  ^I's^b^jn 
contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any  bylhe^party^^ 
interest   in   or   concerning   them,    unless  the   agreement   upon  or  hL^'agelt!^ 
which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing  and  signed  by  the  party  to  be 
charged   therewith,   or   some    other   person   thereunto   by   him 
lawfully   authorised"  (b).     And   this  applies  to  a  leasehold  as 
well  as  to  a  freehold  interest,  including  a  contract  for  the  sale  of 
a  lease  for  less  than  three  years,  although  the  lease  itself  may, 
under  s.  2  of  the  statute,  be  by  parol  (c). 

To  satisfy  the  statute  there  must  be  a  writing  signed  by  the  if  several 

"^  o        i7>  J  writings,  one 

party  to  be  charged,  or  by  some  person  lawfully  authorised  by  must  be  signed. 
him,  which  writing  must  either  itself  express  all  the  terms  of 
the  contract,  or  refer  to  some  existing  document  which,  when 
read  in  conjunction  with  it,  does  so. 

Where  it  is  sought  to  prove  an  agreement  from  several  docu-  Parol  evidence 

admissible  to 

ments,  parol  evidence  is  admissible  to  connect  them,  and  for  connect 

several 

this  purpose  it  is  not  necessary  for  the  one  document  to  describe,  documents. 

((«)  For  a  fuller  statement  of  the  law  of  vendors  and  purchasers  of  land  the 
reader  is  referred  to  Dart,  7  th  ed, 
{b)  See  Dart,  7th  ed.,  210,  218. 
(t)  Barrett  v.  jRoJjjJi  (1845),  14  M.  &  W.  348  ;   14  L.  J.  Ex.  308. 
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or  contain  an  express  reference  to  the  other;  it  is  sufficient  if 
the  Court  is  satisfied  that  such  a  reference  is  intended.  Thus, 
if  A.  by  letter  offers  to  sell  land  to  B.  on  the  terms  therein 
specified,  and  B.  by  letter  says  "  I  accept  your  offer,"  parol 
evidence  may  be  given  to  show  that  the  offer  alluded  to  by  B.  is 
that  contained  in  A.'s  letter  (d).  Again,  where  the  signed  docu- 
ment referred  to  "instructions,"  it  was  shown  by  parol  evidence 
that  instructions  had  been  given  in  writing,  and  that  these  were 
the  instructions  referred  to  (c).  And  where  B.  signed  an  agree- 
ment to  purchase  land  at  H.  from  A.,  and  A.  signed  a  receipt 
expressed  to  be  "  for  a  deposit  on  the  purchase  of  the  land  at 
H.,"  it  was  held  that  the  receipt  referred  to  the  agreement,  and 
constituted  a  contract  binding  on  A,  (/).  Again,  where  A.  signed 
a  memorandum  containing  all  the  essential  parts  of  a  contract, 
except  the  description  of  the  property,  and  afterwards  wrote  to 
B.  acknowledging  the  receipt  of  a  deposit  "  on  account  of  the 
purchase-money  of  the  F.  estate,"  it  was  held  that  the  two 
documents  might  be  read  together  (g).  And  where  a  letter  was 
enclosed  in  an  envelope,  it  was  held  that  the  envelope  might  be 
used  to  supply  the  name  of  one  of  the  parties  (li). 

Essential  parts  The  essential  parts  of  a  contract  are :  the  names,  or  a  sufficient 
description,  of  the  vendor  and  purchaser  ;  the  amount  and  nature 
of  the  consideration  to  be  paid  on  one  side  and  received  on  the 
other ;  and  a  sufficient  description  of  the  property  sold. 

What  is  a  It  is  not  nocossary  that  the  vendor  should  be  actually  named 

sufficient 

designation  of    in  the  Written  contract,  if  he  is  sufficiently  described  to  admit  of 

vendor  or 

purchaser  or     his  being  identified  by  extrinsic  evidence,  and  the   same  rule 

property, 

{d)  Per  Bramwell,  L.J.,  m  Long  v.  Millar  (1879),  4  C.  P.  D.  450,  454  ; 
48  L.  J.  Q.  B.  596,  599.  See  also  Sheers  v.  Thimhlehy  (1897),  76  L.  T. 
709. 

(e)  Itidyrai/v.  nharton  (1857),  0  H.  L.  C.  23S ;  27  L.  J.  Ch.  4(3. 

(/)  Lonij  V.  Millar,  sii2^. 

{(j)  Oiivtr  V.  Huntimj  (1890),  44  Ch.  D.  205;  59  L.  J.  Ch.  255;  Stiidds 
V.  ir«<soM  (1884),  28  Ch.  D.  305;  54  L.  J.  Ch.  626. 

(A)  Fearcey.  Gardner,  1897,  1  Q.  B.  688;  66  L.  J.  Q.  B.  457;  Freeman  v. 
F.  (1891),  7  T.  L.  E.  431. 
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applies  to  the  description  of  the  purchaser  or  the  property 
sold  (?■).  The  term  "vendor"  or  "  vendor's  solicitor  "  is  not  a 
sufficient  description  (k) ;  but  it  may  be  sufficient  to  describe  the 
vendor  as  "  the  proprietor"  (/),  or  "  the  trustee  for  sale"  (»;)>  or 
"the  person  who  paid  the  .4*50"  (u),  and  the  property  as  "  the 
property  j)urchased  for  i*420,  at  the  Sun  Inn,  Pinxton,  on  the 
above  date "  (o),  or  "twenty-four  acres  of  freehold  land  at 
T."(j9).  A  letter  from  the  vendor  naming  the  purchaser  and 
demanding  payment  from  him  of  the  balance  of  "  the  purchase  " 
was  held  to  be  a  sufficient  indication  of  the  purchaser  so  as  to 
bind  the  vendor  (q). 

If  the  vendor  is  not  sufficiently  described,  the  contract  is  not  objection  not 

removed  by 

rendered  valid  by  the  fact  that  the  purchaser   knew  who   the  purchaser's 

knowledge. 

vendor  was  (/■). 

It  is  sufficient  if  the  offer  or  contract  for  purchase  states  the  Agent  of  un- 
disclosed 
names  of  the  contracting  parties,  though  one  may  be  only  the  pnncipai. 

agent  of  an  undisclosed  principal  (s). 

The  usual  place  for  the  signature  of  a  contract  is  at  the  end.  What  is  a 

^  "  sumcient 

but  the  position  is  not  essential,  i^rovided  that  it  is  so  placed  as  to  diguing. 
govern  the  whole  instrument  (0.     Thus,  if  a  i^erson  draws  uj)  an 
agreement  in  his  own  handwriting  beginning  "  I,  A.  B.,  agree," 
this  is  sufficient  (u).     And  where  an  agreement,  in  the  form  of 
a  letter  from  A.  addressed  to  B.,  whose  name  appeared  at  the 

(0  See  Dart,  7th  ed.,  23i,  235. 

(/f)  rotter  V.  Dn^l^ehl  (1874),  18  Eq.  4;  43  L.  J.  Ch.  472 ;  Jarrett  v.  Himter 
(1887),  34  Ch.  D.  182;  5G  L.  J.  Ch.  141;  Cvomhs  v.  Wilkes,  1891,  3  Ch.  77; 
61  L.  J.  Ch.  42. 

(0  liossifer  v.  Miller  (1878),  3  A.  C.  1124,  1142  ;  48  L.  J.  Ch.  10. 

{m)  Catliwj  v.  King  (1877),  5  Cb.  D.  660;  46  L.  J.  Ch.  384. 

(ji)  Varr  v.  Lynch,  1900,  1  Ch.  613 ;  69  L.  J.  Ch.  34o. 

(o)  Shardhw  v.  Cotterell  (1882),  20  Ch.  J).  90;  51  L.  J.  Ch.  353. 

(/))  I'laid  V.  Bourne,  1897,  2  Ch.  281 ;  66  L.  J.  Ch.  643. 

{<j)  Studds  V.  Watson  (1884),  28  Ch.  D.  305;  54  L.  J.  Ch.  626. 

(r)  Jarrett  v.  Hunter,  su/).  (A). 

(s)  Filby  V.  Hounsdl,  1896,  2  Ch.  737 ;  {jo  L.  J.  Ch.  852. 

{t)  Catonv.  C.(1867),L.  R.2H.  L.  127;  36L.  J.  Ch.  886;  Dart,  7th  ed.,  256. 

(m)  Satmdersvn  v.  Jackson  (1800),  2  Bos.  &  P.  238;  JJlcaJdti/  v.  timit/i 
(1840),  11  Sim.  150. 
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CONTRACTS    FOR    SALE. 


Agent  may  be 
appointed  by 
parol. 


Auctioneer 
agent  for  both 
parties. 


Auctioner's 
clerk,  solicitor, 
or  estate  agent 
lias  no  implied 
authority  to 
sign  contract. 


beginning  of  the  letter,  was  written  by  B.'s  agent  with  his 
authority  and  presented  to  A.  for  signature  and  signed  by  him, 
it  was  held  that  B.'s  name  inserted  by  his  agent  was  a  signature 
binding  on  him  within  the  statute  (x).  But  an  agreement  in  the 
usual  form  containing  the  names  of  the  parties,  and  ending  with 
"As  witness  our  hands,"  without  being  followed  by  any  name 
or  signature,  is  not  signed  so  as  to  satisfy  the  statute,  though  in 
the  handwriting  of  the  solicitor  or  agent  of  the  party  sought  to 
be  charged  (i/).  So  the  alteration  of  a  draft  conveyance  will 
not  take  the  case  out  of  the  statute  (z),  nor  the  approval  of  a 
draft  conveyance  by  the  solicitor  of  one  of  the  parties  (a). 

An  agent  for  the  sale  or  purchase  of  land  may  be  appointed 
by  parol,  and  his  authority  may  be  revoked  at  any  time  before 
the  agreement  is  signed  (h). 

A  sale  by  auction  is  within  the  statute,  so  that  there  is  no 
binding  contract  until  the  memorandum,  which  is  usually 
written  at  the  foot  of  the  conditions  of  sale,  is  signed  by  the 
parties  or  their  agent.  But  a  vendor  by  appointing  an  auctioneer 
impliedly  authorises  him  to  sign  the  memorandum  as  his  agent, 
and  a  similar  authority  is  given  by  the  purchaser  by  the  act  of 
bidding  (c). 

Such  implied  authority  does  not  extend  to  the  auctioneer's 
clerk  ((7).  A  solicitor  has  no  implied  authority  to  sign  a  contract 
for  sale  on  behalf  of  his  client  (e).     Estate  agents  as  such  have  no 

(,r)  Emns  v.  J/oarc,  1892,  1  Q.  B.  593 ;  61  L.  J.  Q.  B.  470.  See  Hnrhlesbi/ 
V.  FIvok,  1900,  W.  N.  45  (report  inaccurate) ;  82  L.  T.  117. 

(y)  HuheH  v.  Treherne  or  Turner  (1S42),  3  Man.  &  G.  743;  11  L.  J.  C.  P. 
78.     See  also  R.  v.  Tart,  5  Jiir.  N.  S.  G79. 

(2)  Hawldns  v.  Holmes  (1721),  1  P.  Wms.  769. 

(a)  See  Dart,  7th  ed.,  258,  259. 

\h)  See  Dart,  7tli  ed.,  210,  211;  and  see  Yorxjey.  To>jnhee,  1910,  1  K  B. 
215;  79  L.  J.  K  B.  208. 

(r)  8ims  V.  Landrail,  1894,  2  Ch.  318  ;  63  L.  J.  Ch.  535  ;  Dart,  7tli  ed.,  208. 

('/)  Bell\.  Balls,  1897,  1  Ch.  663;  66  L.  J.  Ch.  397;  but,  as  in  ^ims  v. 
Landray,  sup.,  the  clerk  may  show  express  authority  frcan  the  purchaser. 
See  also  Dart,  7th  ed.,  208. 

(e)  Smith  v.  Wehsttr  (1876),  3  Ch.  D.  49  ;  45  L.  J.  Ch.  528.  See  Griffiths 
Cijde  Corporation  v.  Ilumher  &  Co.,  1899,  2  Q.  B.  414  ;  68  L.  J.  Q.  B.  959. 
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general  authority  to  enter  into  contracts  for  their  employers  (/). 
They  must  have  direct  instructions  (//). 

Contracts  for  sale  are  frequently  made  by  letters.     If  A.  by  Contracts  by 
letter  offers  to  sell  land  to  B.,  and  B.  by  letter  accepts  the  offer,   piet^when 
the  contract  is  complete  from  the  time  when  B.'s  letter  is  posted,  posted. 
and  it  makes  no  difference  if  the  letter  is   lost  or  delayed  in 
transmission  {h). 

An  offer  may  be  withdrawn  or  amended,  so  long  as  it  remains  offer  may  be 

withdrawn — 

unaccepted,  and  this  is  so,  though  the  person  making  the  offer  promise  to 

keep  it  open 

promises  to  keep  it  open  for  a  specified  time,  such  promise  being  void. 
void  as  a  nudum  pactum. 

The  withdrawal  of  an  offer  is  not  effective  until  it  has  been  withdrawal 

1  1  J     J         1       1  11  !•     1  "°''  effective 

brought  to  the  knowledge  of  the  person  to  whom  the  offer  was  until  known  to 

other  party. 

made ;  and  an  acceptance  posted  before  the  withdrawal  is 
received  is  complete,  though  the  letter  of  withdrawal  may  have 
been  actually  posted  before  the  letter  of  acceptance  (i).     A  sale  Saietoatimd 

party  equiva- 

of  the  property  to  a  thn'd  party  is  equivalent  to  a  withdrawal,  lent  to  with- 
drawal. 
but  it  must  be  made  known  to  the  party  to  whom  the  offer  was 

made  before  he  accepts  it(/t-). 

The  answer  to  the  written  offer  must  be  a  simple  acceptance  Answer  must 

be  a  simple 

of  the  terms  proposed,  without  the  introduction  of  any  new  or  acceptance. 
different  term  {I) ;  if  the  proposal  is  once  refused,  it  cannot  after- 
wards be  revived  by  tendering  a  simple  acceptance  of  it(w)- 

An  offer  in  writing  containing  all  necessary  particulars  may  be  Acceptance 

by  parol. 

accepted  by  parol  {n). 


(/)  Thuman  v.  Best  (1907),  97  L.  T.  239. 

((/)  Rosenhaum  v.  Belson,  1900,  2  Ch.  267 ;  69  L.  J.  Ch.  569. 

{h)  Dimlop  V.  Hifjgins  (1846),  1  H.  L.  C.  381  ;  Be  Loriflon  and  Northern 
Banl;  1900,  1  Ch.  220  ;  69  L.  J.  Ch.  24. 

(0  HenthoriiY.  Fraser,  1892,  2  Ch.  27;  61  L.  J.  Ch.  373;  Dart,  7th  ed., 
237,  238. 

{k)  Dickinson  v.  Dodds  (1876),  2  Ch.  D.  463  ;  45  L.  J.  Ch.  777  ;  as  explained 
in  Henthorn  v.  Fraser,  sup.  [i). 

{I)  Holland  v.  %re(1825),  2  Sim.  &  St.  194. 

hn)  Hyde  v.  Wrench  (1840),  3  Beav.  334;  Steveiison  v.  McLean  (1880), 
5  Q.  B.  D.  346,  350  ;  49  L.  J.  Q.  B.  701. 

(«)  Filhy  V.  Hounsell,  1896,  2  Ch.  737  ;  65  L.  J.  Ch.  852. 

P.  2 
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CONTRACTS    FOR    SALE. 


Wlien  refer- 
ence to  a 
formal  con- 
tract amounts 
to  a  condition. 


Acceptance 
subject  to 
approval  of 
title. 


Effect  of 
subsequent 
correspond- 
encei 


Notice  to 
treat. 


If  an  offer  containing  all  the  necessary  terms  is  accepted 
unconditionally,  there  may  be  a  binding  agreement,  even  though 
the  parties  contemplate  that  a  more  formal  document  shall  be 
drawn  up  and  signed  (o).  But  if  the  acceptance  is  conditional 
upon  and  "  subject  to  "  a  formal  contract,  this  means  that  the 
acceptor  reserves  the  right  to  make  stipulations  as  to  minor 
points — e.g.,  title — and  there  is  only  a  treaty  (jt). 

Where  an  offer  of  sale  is  accepted,  "  subject  to  the  title  being 
approved  by  my  solicitor,"  such  acceptance  is  not  conditional, 
but  merely  means  that  the  title  shall  be  investigated  in  the  usual 
manner,  subject  to  the  vendor's  right  to  submit  any  objections  to 
the  decision  of  the  Court  (q). 

Although  letters  standing  alone  might  be  sufficient  evidence  of 
a  contract  (qq),  a  subsequent  correspondence  continuing  the  nego- 
tiation on  an  important  point  might  show  that  the  contract  was 
not  complete  (/■)• 

The  effect  of  a  notice  by  a  railway  company  to  treat  with  a 
landowner  for  the  purchase  of  land,  is  dealt  with  later. 


What  is  an  interest  in  or  concerning  land  witJiin  the  meaning 
of  the  statute  (s). 

What  interest        ^^^  agreement  to  sell  a  right  to  go  over  land  and  kill  and  take 

m  land  witlim  "  <=>  r^ 

the  statute.       away  game  is  within  the  statute  (t),  but  an  agreement  to  sell 


(o)  I?ossiter  v.  Miller  (1878),  3  A.  C.  1124;  48  L.  J.  Ch.  10;  Filby  v. 
Hounsell,  1896,  2  Ch.  737  ;  65  L.  J.  Ch.  852. 

{p)  Bossiter  v.  Miller,  stqi.  ;  Jones  v.  Daniel,  1894,  2  Ch.  332;  63  L.  J.  Ch. 
562  ;  Cook  v.  Williams  (1897),  14  T.  L.  E.  31  ;  Bromet  v.  Neville  (1909),  53 
Sol.  J.  321 ;  and  see  Santa  Fe  Co.  v.  Foredal,  Ac.  Co.  (1910),  26  T.  L.  R.  534. 

(q)  Husseij  v.  Home  Fay7ie{1819),  4  A.  C.  311  ;  48  L.  J.  Ch.  846;  Chipper- 
field  V.  Carter  (1895),  72  L.  T.  487;  Dart,  7th  ed.,  253. 

{qq)  See  Bristol  Tramiuays.,  etc.  v.  Fiat  Motors,  1910,  2  K.  B.  at  p.  838. 

(r)  Hussey  v.  Home  Payne,  sup.  ;  Bristol,  dtc.  Bread  Company  v.  Maggs 
(1890),  44  Ch.  D.  616;  59  L.  J.  Ch.  472  ;  Bellamy  v.  Dehenham,  1891,  1  Ch. 
412  ;  60  L.  J.  Ch.  166.  See  also  Lever  v.  Kotfier,  1901,  1  Ch.  543  ;  70  L.  J. 
Ch.  395. 

(s)  See  Dart,  7th  ed.,  218  et  seq. 

[t)  Wehler  v.  Lee  (1882),  9  Q.  B.  D.  315  ;  51  L.  J.  Q.  B.  485 ;  but  semlle 
if  a  right  to  shoot  over  land  is  merely  a  personal  licence  of  pleasure,  and  not 
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tenant's  fixtures  (»),  or  shares  in  a  mining  compan^y  worked  on 
the  cost-book  principle  {x),  or  shares  in  a  railway  company,  is 
not  (//). 

With  regard  to  timber  and  growing  crops,  the  rule  is,  that  As  to  timber 

and  gi'owing 

whatever  property  of  this  kind  would  upon  the  death  of  an  crops. 
owner  of  land  go  to  his  executors  as  emblements  is  not  within 
the  statute.  Upon  this  principle  it  has  been  decided  (z)  that  the 
statute  does  not  apply  to  an  agreement  for  the  sale  of  growing 
crops  of  potatoes  (a),  wheat,  or  barley  {h),  these  being  produced 
by  the  labour  and  industry  of  the  cultivator,  and  it  is  immaterial 
whether  the  crops  are  to  be  gathered  by  the  vendor  or  the  pur- 
chaser. But  standing  timber,  fruit  on  a  tree,  growing  grass  (c), 
and  the  like,  are  considered  natural  growths  and  part  of  the  land, 
until  severed  from  it.  If,  then,  timber  or  a  crop  of  fruit  or  grass 
is  sold  while  growing,  and  it  is  intended  that  it  shall  remain  on 
the  land  and  derive  further  nutriment  and  benefit  therefrom,  and 
be  eventually  cut  or  gathered  by  the  purchaser,  part  of  the 
subject-matter  of  the  contract  is  an  interest  in  land,  and  the  case 
is  within  the  statute.  If,  however,  the  thing  sold  is  to  be 
delivered  by  the  vendor,  and  the  purchaser  has  no  interest  in 
it  until  severed,  or  if  it  is  to  be  removed,  whether  by  the  buyer 
or  seller,  at  once  or  so  soon  afterwards  that  any  further  benefit 
to   it  from  its  remaining  on  the  land  does  not  appear  to  be 


of  profit,  the  statute  does  not  apply  (S.  C.)  ;  and  see  Wii-klunn  v.  Ila/rl'cr 
(1840),  7  M.  &  W.  G3  ;   10  L.  J.  Ex.  153. 

(«)  Lee  V.  GaskeU  (187G),  1  Q.  B.  D.  700  ;  45  L.  J.  Q.  B.  540.  See  also 
Thomas  v.  Jennings  (1896),  75  L.  T.  274. 

(x)  PorueJl  V.  Jessop})  (1856),  18  C.  B.  336;  25  L.  J.  C.  P.  19!). 

{y)  Duncuft  v.  Albrecht  (1841),  12  Sim.  189. 

(z)  See  generally  on  tliis  subject.  Dart,  7th.  ed.,  226  et  seq. 

(a)  Emns  v.  noberts  (1826),  5  B.  &  C.  829 ;  4  L.  J.  (0.  S.)  K.  B.  313. 

{b)  Jones  v.  Flint  (1839),  10  Ad.  &  Ell.  753 ;  9  L.  J.  Q.  B.  252. 

(c)  Crosby  v.  Wadsworth  (1805),  6  East,  602.  Although  the  above- 
mentioned  things  cannot  in  strictness  be  said  to  be  prodvieed  spontaneouslj"-, 
yet  the  expense  and  labour,  emploj-ed  in  their  original  planting  or  sowing, 
bears  so  small  a  proportion  to  their  natural  growth  that  they  are  not 
considered  fnictus  industriales. 

2—2 
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CONTRACTS    FOR    SALE. 


Agreement 
comprising 
land  and  per- 
sonal chattels. 


intended,  then  the  sale  is  of  a  mere  chattel,  and  not  within 
s.  4  ((?). 

An  agreement  for  the  sale  of  land  and  personal  chattels,  which 
is  void  as  to  the  land  as  not  complying  with  the  statute,  is  void 
also  as  regards  the  chattels,  unless  the  agreement  forms  two 
distinct  contracts  (r). 


What  is  part 
performance. 


Delivery  of 
possession, 


or  change  of 
tenure,  is 
sufficient. 


The  effect  of  part  ijerformance  to  take  a  case  out  of  the  statute. 

It  is  a  settled  rule  of  the  Court  to  decree  specific  performance 
of  a  verhal  agreement  to  sell  or  lease  land,  notwithstanding  the 
statute,  where  there  has  been  what  is  called  part  performance, 
i.e.,  some  act  resulting  from  the  agreement  and  unequivocally 
referable  to  it,  which  so  changes  the  position  of  the  parties  that 
one  of  them  would  suffer  detriment  if  the  agreement  were  not 
carried  out  (/). 

The  common  instance  of  an  act  of  part  performance  is  delivery 
of  possession.  The  acknowledged  possession  by  a  stranger  of 
the  land  is  not  explicable  except  on  the  supposition,  and  is  there- 
fore evidence,  of  some  agreement,  and  the  Court  considers  itself 
at  liberty,  without  infringing  the  statute,  to  inquire  what  the 
terms  of  that  agreement  are  (//).  If  at  the  time  of  the  contract 
for  sale  the  purchaser  was  already  in  possession  as  tenant,  the 
Court  cannot  interfere,  because  in  that  case  the  possession  is 
explicable  without  supposing  any  agreement ;  but  if  in  the  case 
of  an  existing  lease  the  lessor  verbally  agrees  to  renew  at  a 


{(I)  Marshall  v.  Oreen  (1875),  1  C,  P.  D.  35  ;  45  L.  J.  C.  P.  153  (standing 
limber).  See  otservations  on  this  case  in  Lavery  v.  I'ursell  (1888),  39  Ch.  D. 
508;  57  L.  J.  Ch.  570  (building  materials  of  standing  house);  Dart,  7th  ed., 
227. 

(c)  Dart,  7th  ed.,  229,  and  cases  there  cited. 

(/)  Maddison  v.  Alderson  (1883),  8  A.  C.  467;  52  L.  J.  Q.  B.  737; 
Dickinson  v.  Barrow,  1904,  2  Ch.  339;  73  L.  J.  Ch.  701. 

(g)  Morphett  v.  Jones  (1818),  1  Sw.  172.  It  will  be  borne  in  mind  that  the 
4th  section  of  the  statute  does  not  make  a  parol  contract  void,  but  only  pro- 
vides that  no  action  shall  be  brought  to  charge  a  person  upon  it.  When 
there  has  been  an  overt  act  afterwards,  such  as  delivery  of  possession,  the 
oquitv  arises  out  of  this  overt  act,  and  not  out  of  the  parol  agi'eement  taken 
by  itself. 
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higher  rent,  and  the  higher  rent  is  actually  paid,  such  payment 
indicating  a  change  of  tenure  has  heen  held  equivalent  to  a 
change  of  possession  {It). 

The  payment  of  part  of  the  purchase-money,  or  even  (according   Payment  of 

part  of  the 

to  the  balance  of  judicial  authority)  of  the  whole  of  it,  is  not  an  purchase- 
money  not 
act  of  part  performance  such  as  will  take  a  case  out  of  tlie  statute,   sufficient. 

Payment  of  money  is  an  equivocal  act,  and  not  (in  itself)  indica- 
tive of  any  contract  affecting  land  (<)• 

So,  acts  merely  auxiliary  to  a  contract,  and  which  do  not  Acts  not 

changing  tlie 

change  the  position  of  the  parties,  e.q.,  the  delivery  of  an  abstract,   position  of  the 

parties  iu- 

the  measuring  of  the  land,  are  not  part  performance  within  the  sufficient 
meaning  of  the  rule  (k). 

Whether  expenditure  of  money  without  change  of  possession   Whether  ex- 

penditure  of 

takes  a  case  out  of  the  statute,  as  where  a  landlord  agrees  to  sell  money  in 

improvements 

to  a  tenant  m  possession,  or  to  grant  him  a  new  lease,  and  the  sufficient, 

query. 

tenant,  on  the  faith  of  the  agreement,  spends  money  m  building, 
will  depend  upon  the  circumstances  attending  such  expenditure  (/). 
Such  expenditure  is  not  part  performance  where  it  is  consistent 
with  the  present  jjosition  of  the  parties,  and  does  not  necessarily 
indicate  any  change  in  that  position  (m). 

The  doctrine  of  part  performance  rests  on  the  principle  that   Princiiiieou 

.       ,  .       ,  PCI       which  doctrine 

equity  will  not  permit  the  statute  to  be  an  instrument  or  fraud,  rests. 
and  that  it  would  be  unjust  to  allow  a  man  who  has  taken 
advantage  of  a  contract  to  refuse  to  perform  his  part  of  it.  This 
must  be  taken  to  mean  not  that  a  Court  of  equity  can,  on  the 
ground  of  a  supposed  fraud  or  injustice,  overrule  the  express 
terms  of  an  Act  of  Parliament,  but  that,  whenever  there  are  cir- 
cumstances  which   enable   the  Court  to   enforce  the  contract, 

(A)  MiUer  v.  Sharp,  1899,  1  Ch.  622  ;  68  L.  J.  Ch.  322. 

(0  See  Humphreys  v.  O'reen  (1882),  10  Q.  B.  D.  148  ;  52  L.  J.  Q.  13.  140  ; 
Miller  v.  Sharp,  sup. 

{k)  Dart,  7th  ed.,  10;38,  1039. 

(/)  SutherlaiKl  v.  Brigys  {IS-il),  1  Ha.,  26;  11  L.  J.  Ch.  36;  Williams  v. 
Evaiis  (1875),  19  Eq.  547  ;  44  L.J.  Ch.  319  ;  and  see  Lester  y.  Fo:rcroft(\700), 
CoUes'  P.  C.  108  ;  2  Wh.  &  T.,  7th  ed.,  460. 

(m)  Frame  v.  Dau'son  (1809),  14  A'es.  386. 
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Cciiitracts 

limited 

owners. 


wiihout  infringing  the  statute,  it  avails  itself  of  those  circum- 
stances in  order  to  prevent  the  fraud  or  injustice  above  referred 

to  00- 

by  A  verbal  agreement  by  a  tenant  for  life  to  grant  a  lease  in 

exercise  of  a  power  in  the  settlement,  followed  by  delivery  of 
possession  and  expenditure  by  the  intended  lessee,  cannot  be 
enforced  against  the  remainderman  unless  it  can  be  shown  that 
such  expenditure  was  permitted  by  the  latter  with  knowledge 
that  the  agreement  was  only  a  verbal  one  (o).  But  query  whether 
this  rule  api)lies  to  an  agreement  not  in  writing  entered  into  by 
a  tenant  for  life  under  the  powers  conferred  by  the  S.  L.  Acts(p). 


Prima  facie 
competency   of 
all  persons 
(including 
aliens)  to  sell 
or  purchase. 


Sect.  IL — Tlic  essentials  of  a  valid  contract  for  sale,  as  regards 
the  capacitji  of  the  contractimi  parties. 

Prima  facie,  all  persons,  whether  natural-born  subjects  or 
aliens  {(f),  are  competent  to  sell  or  purchase  land  or  other 
property.  The  cases  of  incapacity  to  do  so  are  exceptions  to  the 
general  rule,  and  may  arise  either  from  a  general  personal 
incapacity  to  enter  into  a  contract,  as  in  the  case  of  married 
women  under  the  old  law,  infants,  and  lunatics,  or  from  some 
statutory  disability,  e.g.,  the  Statutes  of  Mortmain  as  affecting 
corporations,  or  from  some  relation  in  which  the  proposed 
vendor  and  purchaser  stand  to  each  other. 


Contracts  for 
sale  by  married 
women. 


Married  Women. 

A  woman  married  since  1882  has  power  to  dispose  of  her  own 
property,  and  therefore  to  enter  into  valid  contracts  for  sale,  as 
if  she  were  a  feme  sole,  and  a  woman  married  before  1883  has  a 

(n)  See  Maddison  v.  Alderson  (1883),  8  A.  C.  467;  52  L.  J.  Q.  B.  737. 

(o)  Blare  v.  Sutton  (1817),  3  Mer.  237.  See  also  Trolman  v.  Flesher  (1861), 
3  Gift.  1  ;  Landed  Estates  Co.  v.  Weediin/  (1869),  21  L.  T.  384  ;  Dart,  7th  ed., 
1043;  but  cf.  Shannon  v.  Bradstrcd  (1803),  1  Sch.  &  Lef.  o2. 

(p)  S.  L.  Act,  1882,  ss.  12,  31  (1)  (iii.),  (2).  He  may  grant  a  lease  for  three 
years  not  under  seal :  S.  L.  Act,  1890,  s.  7  (iii.). 

{q)  Naturalisation  Act,  1870. 
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like  power  as  regards  property  acquired  by  lier  after  1882  (y).  A 
woman,  whenever  married,  may  dispose  of  property  held  for  her 
separate  use,  unless  restrained  from  anticipating  (s).  She  may 
also  dispose  of  property  over  which  she  has  a  general  power  of 
appointment ;  and  a  contract  for  sale  will  be  deemed  in  equity  a 
defective  appointment,  and  will  be  aided  accordingly  (0- 

In  cases  not  coming  within  the  preceding  paragraph,  a 
married  woman  is  incapable  of  disposing  of  real  estate,  except 
with  the  concurrence  of  her  husband,  and  by  deed  acknowledged 
pursuant  to  the  Fines  and  Recoveries  Act,  1833  (»). 

If   a   married   woman,   whatever   may    be   the   date    of    her  Contracts  for 

purchase  by 

marriage,    enters   into    a   contract   to   purchase  land  or   other  married 

°  woman. 

property,  the  contract  may  be  enforced  against  her  to  the  extent 
of  any  separate  property  belonging  to  her  at  the  time  or  acquired 
afterwards  (x). 

Infants. 

An  infant  under  the  as:e  of  twenty-one  years  cannot  execute  a  Contract  by 

o  -^  '^  ^  infant  for  sale 

valid  conveyance  of  land,  except  by  the  custom  of  gavelkind  (ij),  or  purchase 
nor  can  he  enter  into  a  binding  contract  fur  the  sale  or  purchase  voidable. 
of  land(^).  Such  a  contract  is  voidable  by  the  infant,  and  on 
his  attaining  his  majority  he  may  either  avoid  or  affirm  it  as  he 
thinks  proper ;  and  if  he  dies  under  age,  his  representatives 
have  the  like  privilege  (a).  If  an  infant  elects  to  repudiate  a 
voidable  contract,  he  must  do  so  within  a  reasonable  time  after 
coming  of  age  (h). 

(»•)  See  Dissertation  on  Husband  and  Wife  in  Vol.  II. 

(s)  See  Be  Fiehhcick,  1909, 1  Ch.  1  ;  78  L.  J.  Ch.  153  ;  M.  W.  P.  Act,  1893,  s.  1. 

{t)  Sug.,  Pow.  8th  ed.,  536. 

(h)  Johnson  v.  Clark,  1908,  1  Ch.  303  ;  77  L.  J.  Ch.  127. 

(x)  See  Dissertation  on  Husband  and  Wife  in  Vol.  II. 

{y)  By  this  custom  an  infant  on  attaining  the  age  of  fifteen  years  can 
convey  by  feoffment  on  a  sale  for  valuable  consideration.  See  lie  Masl-ell 
and  Goldfinch,  1895,  2  Ch.  525  ;  64  L.  J.  Ch.  678. 

(2)  Flight  V.  Bolland  (1828),  4  Euss.  298. 

(rt)  Dart,  7th  ed.,  32. 

(/;)  Edwards  v.  Carter,  1893,  A.  C.  360;  63  L.  J.  Ch.  100;  see  also  lie 
Jones,  1893,  2  Ch.  461  ;  62  L.  J.  Ch.  996  ;  Viditz  v.  (fllagan,  1900,  2  Ch.  87  ; 
69  L.  J.  Ch.  507. 
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Consequences        All  infant  who,  on  coming  of  age,  avoids  a  contract,  is  entitled 

of  avoiding 

contract  by       to  be  repaid  any  money  paid  by  him  in  part  performance  (c), 

infant  on 

Doming  of  age.  unless  he  has  derived  some  advantage  from  the  contract,  and  is 
unable  to  restore  the  other  party  to  the  same  position  as  he 
would  have  been  in  if  there  had  been  no  contract  {d).  In  accord- 
ance with  this  doctrine,  it  is  apprehended  that  an  infant  who 
has  paid  a  deposit  on  a  contract  for  purchase  is  entitled  to 
recover  it  if  he  refuses  to  complete  when  he  comes  of  age  (e). 

Infant  cannot        It  lias  been  Said  that  equity  will  not  allow  an  infant  to  take 

take  advan- 
tage of  his        advantage  of  his  own  fraud.     This  doctrine  would  not  make  a 

own  fraud. 

contract  for  sale  or  purchase  binding  on  an  infant  who  has  repre- 
sented himself  to  be  of  full  age,  but  it  would  probably  prevent 
him  from  recovering  money  paid  by  him  to  the  other  party  who 
was  deceived  by  such  representation  (/). 

The   Infants'    Relief   Act,  1874,  makes  invalid  all  contracts 

entered  into  by  infants  for  repayment  of  money  lent  or  for  goods 

supplied   (other   than   necessaries),    and    which   contracts  were 

before  the  Act  voidable. 

Act  does  not  It  has  been  held  that  s.  1  of  this  Act  does  not  apply  to  contracts 

OT^purchase'^      for  salc  or  purchase  of  land  (;/),  but  it  makes  absolutely  void  a 

but  invalidates  .  ciii  •     e       l  L^  i     L^  ^  ^ 

mortgage  of      mortgage  of  land  by  an  mtant,  even  though  the  money  advanced 


land. 


has  been  applied  in  the  improvement  of  the  property  (li). 


Powers  of  Where  a  person  who  is  in  his  own  right  seised  of  or  entitled 

be  exercised  on  in  possession  to  land,  is  an  infant,  or  where  a  tenant  for  life,  or  a 

infant.  person  having  the  powers  of  a  tenant  for  life  under  the  S.  L.  Act, 

1882,  is  an  infant,  or  an  infant  would,  if  he  were  of  full  age,  be  a 

tenant  for  life,  or  have  the  powers  of  a  tenant  for  life  under  the 


(c)  Hamilton  v.  l^aHghan-Sherrin,i{rc.  Co.,  1894,  3  Ch.  589  ;  6;3L.  J.  Ch.  795. 

{(l)  Holmes  V.  Blogg  (1818),  8  Taunt.  508  ;  ExjKirte  Taylor  (1856),  8  De  G.  M. 
&  G.  254  ;  25  L.  J.  Bk.  35. 

(e)  The  dictum  in  Sug.,  14th  ed.,  209,  to  the  contrary  seems  incorrect. 

(/)  Ex  parte  Unity,  &c.  Association  (1858),  3  De  G.  &  J.  63  ;  27  L.  J.  Ch. 
585 ;  Be  Jones  (1881),  18  Ch.  D.  109 ;  50  L.  J.  Ch.  673. 

{g)  Duncan  v.  Dixon  (1890),  44  Ch.  D.  211  ;  59  L.  J.  Ch.  437. 

(/(,)  Nottingham,  &c.  Building  Society  v.  Thurstan,  1903,  A.  C.  6  ;  72  L.  J 
Ch.  134. 
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Act,  the  trustees  of  the  settlement  may,  on  his  behalf,  enter  into 
a  valid  contract  for  sale  (i). 

The  Court  has  no  power  to  sell  or  mortgage  an  infant's  land  cases  where 

Court  may 

under  its  original  jurisdiction   upon  the  ground  that  the  sale  order  a  sale  of 

infant's  land. 

would  be  to  his  advantage  (A).  But  the  Court  will  sometimes,  on 
the  principle  of  salvage,  direct  the  trustees  to  sell  or  mortgage  a 
part  in  order  to  save  the  remainder,  e.g.,  for  the  repair  or 
rebuilding  of  houses  which  are  in  a  dangerous  condition  (/). 

Lunatics. 
Lunatics  are  incapable  of  making  a  valid  disposition  of  their  Lunatics, 

their  acts  void, 

property  and  of  entering  into  binding  contracts,  subject,  however,  except  in  case 

of  executed 

to  this  qualification,  that  a  contract,  whether  executed  or  execu-  contract, 

where  lunacy 

torv,  entered  into  bona  fide,  is  not  void  bv  reason  of  one  of  the  was  not  known 

^  to  other  party. 

parties  having  been  at  the  time  of  unsound  mind,  where  such 
unsoundness  is  not  known  to  the  other  party  ;  and  this  doctrine 
seems  to  apply  to  sales,  mortgages,  and  other  dealings  with  land 
or  other  property  for  valuable  consideration  (///). 

An  inquisition  finding  a  person  a  lunatic  is  conclusive  until 
superseded,  excej)t  as  to  testamentary  capacity,  of  his  incapacity 
to  dispose  of  his  property,  make  any  binding  contract,  or  execute 
any  valid  deed  (»). 

The  Lunacy  Act,  1890,  contains  provisions  for  the  management  Powers  con- 

1       1       •     •  •  •  1   •    1  •    •  ferred  by 

and  administration  of  the  property  of  a  lunatic,  which  j^rovisions  Lunacy  Act  as 

,    ,         .  ...  to  manage- 

apply  not  only  to  lunatics  so  found  by  inquisition,  but  also  to  ment  and  ad- 

.  .Ill  I-  1    niinistration. 

every  person  lawfully  detained  as  a  lunatic  although  not  so  found 

(0  S.  L.  Act,  1882,  ss.  59,60  ;  AVolst.  Conv.  Acts,  9tli  ed.,  422,  423. 

(/c)  Calvert  \.  Oodfreij  {\SVi),  6  Beav.  97  ;  12  L.  J.  Ch.  305;  Re  Monta<ju, 
1897,  2  Ch.  8;  66  L.  J.  Ch.  541;  Re  Ilamhrot'yh,  1909,  2  Ch.  620;  79  L.  J. 
Ch.  19. 

(0  Re  Jachson  (1882),  21  Ch.  I).  786  ;  Re  Be  Teissier's  S.  E.,  1893,  1  Ch.  153  ; 
62  L.  J.  Ch.  552.  See  also  Re  Willis,  1902,  1  Ch.  15;  71  L.  J.  Ch.  73;  Re 
Legh's  S.  E.,  1902,  2  Ch.  274;   71  L.  J.  Ch.  668. 

{m)  Imperial  Loan  Co.  v.  ^tone,  1892,  1  Q.  B.  599 ;  61  L.  J.  Q.  B.  449. 
See  Mohjrteux  v.  Natal  Land,  dr.  Co.,  1905,  A.  C.  555,  at  562  ;  74  L.  J.  P.  C. 
108  ;  also  Re  Pagani,  1892,  1  Ch.  236. 

(«)  Re  Walker,  1905,  1  Ch.  160;  74  L.  J.  Ch.  86. 
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Sale  moneys, 
&c.  to  remain 
in  equity  real 
or  personal 
estate  accord- 
ing to  nature 
of  property 
sold. 


Committee 
may  execute 
deeds. 


by  inquisition,  and  to  every  person  not  so  detained  and  not  found 
a  lunatic  by  inquisition  witb  regard  to  whom  it  is  proved  to  the 
satisfaction  of  the  judge  in  huiacy  that  such  person  is,  through 
mental  infirmity  arising  from  disease  or  age,  incapable  of 
managing  his  affairs.  In  the  case  of  a  lunatic  not  so  found 
by  inquisition,  the  judge  may  appoint  a  person  (usually 
called  a  receiver)  to  exercise  all  or  any  of  the  powers  of  a 
committee  (o). 

The  judge  may  order  any  property  of  the  lunatic  to  be  sold, 
mortgaged,  dealt  with,  or  otherwise  disposed  of,  in  order  to  raise 
money  for  any  of  the  purposes  therein  mentioned  (j)).  He 
may  also  by  order  authorise  and  direct  the  committee  or  receiver 
to  sell,  make  exchanges  or  partitions,  grant  leases  of  any  property 
belonging  to  the  lunatic,  surrender  and  accept  surrenders  of 
leases,  execute  any  powers  of  leasing  vested  in  a  lunatic  having 
a  limited  estate,  perform  any  contracts  relating  to  the  property 
of  the  lunatic  entered  into  by  him  before  the  lunacy,  surrender 
any  onerous  property  belonging  to  the  lunatic,  and  exercise  any 
power  vested  in  the  lunatic  for  his  benefit  (q). 

In  the  case  of  any  sale,  mortgage,  or  other  disj)osition  of  a 
lunatic's  real  jjroperty,  the  money  arising  thereby  which  is 
not  applied  under  the  powers  of  the  Act  belong  to  the  lunatic 
and  his  heirs,  executors,  administrators,  next  of  kin,  devisees, 
legatees,  and  assigns  for  the  same  interest  as  he  or  they  would 
have  had  in  the  property  if  such  sale,  &c.  had  not  been  made, 
and  will  be  real  or  personal  estate  according  to  the  nature  of  the 
property  sold,  &c.  (/•). 

The  committee  of  the  estate,  or  such  person  as  the  judge 
approves,    may,  in  the   name    and    on    behalf   of    the    lunatic, 

(o)  Lunacy  Act,  1890,  b.  116;  the  receiver  may  now  be  authorised  to 
exercise  the  S.  L.  Act  or  other  powers  on  behalf  of  the  lunatic :  Lunacy 
Act,  1908,  s.  1. 

{j})  Lunacy  Act,  1890,  s.  117. 

((/)  S.  120.  Under  this  s.  and  s.  117  the  judge  may  sanction  a  sale  in 
consideration  of  a  perpetual  rent-charge:  Ke  l]'are,  1892,  1  Ch.  344  ;  61  L.  J. 
Ch.  279. 

{}■)  S.  123. 
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execute  and  do  all  assurances  and  things  for  giving  effect  to  any 
order  under  the  Act  [s),  but  is  not  accountable  in  lunacy  for 
money  received  after  the  lunatic's  death  (ss). 

Where  a  tenant  for  life,  or  a  person  having  the  powers  of  a  Sales  wiiere 

lunatic  is 

tenant  for  life  under  the  S.  L.  Acts,  is  a  lunatic  so  found  by  tenant  for  life. 
inquisition,  the  committee  of  his  estate  may,  under    an  order 
of  the  judge  in  lunacy,  exercise  the  powers  of  the  Act  in  his 
name  and  on  his  behalf  (0 .     The  same  rule  applies  now  to  the 
receiver  where  a  tenant  for  life  is  a  lunatic  not  so  found  (a). 

The  judge  in  lunacy  has  jurisdiction,  in  the  administration  of  When  per- 

SOllill  GStJtliJG  01 

the  lunatic's  estate,  to  lay  out  personal  estate  in  the  purchase  lunatic  is  laid 

■^  out  in  pur- 

of  land  :  but  it  is  the  practice  in  such   cases  to  insert  in  the  diase  of  laud, 

•^  it  IS  usual  to 

conveyance  a  declaration  that  the  land  purchased  shall  be  con-  ('®j^l*gjj|j''j* 
sidered  part  of  the  lunatic's  personal  estate.     The  validity  of  personal  estate 

■■■  ■••  ni  equity, 

such  a  declaration  was  upheld  by  the  House  of  Lords  on  the 
ground  that  when  trustees  without  authority  invest  trust  money 
in  the  purchase  of  land,  the  interest  of  the  restui  que  iriist 
remains  in  equity  personal  estate,  and  that  the  Court,  if  it 
chooses,  may  make  it  a  condition  of  a  similar  investment  on 
their  part  that  the  lunatic's  right  shall  be  the  same  as  if  it  had 
been  made  without  authority  {x). 

In  accordance  with  this  principle,  on  an  enfranchisement  of  a  and  that 

enfranchised 

lunatic's  copyhold  land — the  rules  of  descent  as  to  which  were  copyhold  shall 

go  to  custo- 

different  from  those  as  to  the  descent  of  the  freehold — the  Court  mary  heir. 
made  a  declaration  that  on  the  death  of  the  lunatic  intestate  the 
heir-at-law    should    hold    the    land    in    trust    for    the   persons 
wbo    would    have   been   customary   heirs   if   it   had    not   been 
enfranchised  (?/). 

(s)  S.  124. 

(ss)  lie  Walker,  1907,  2  Ch.  120;   76  L.  J.  Ch.  680. 

(t)  S.  L.  Act,  1882,  s.  62. 

{ii)  Lunacj-  Act,  1908,  s.  1,  which  di.sposes  of  the  points  raised  in  Be  Bayys, 
1894,  2  Ch.  416,  n. ;  63  L.  J.  Ch.  612;  Be  S.  S.  B.,  1906,  1  Ch.  712;  75 
L.  J.  Ch.  522;  Re  Dc  JLIeyns  and  Harris,  1908,  1  Ch.  110;  77  L.  J.  Ch.  9  ; 
and  other  cases  mentioned  in  Wolst.  Conv.  Acts,  9th  ed.,  42(5. 

(.i)  A.-G.  V.  Marq.  of  Aihshurij  (1887),  12  A.  C.  672;  57  L.  J.  Q.  B.  83. 
See  BahJuujH  v.  Smith,  1900,  1  Ch.  588;  69  L.  J.  Ch.  336. 

(y)  Re  Ryder  (1882),  20  Ch.  D.  514. 
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Forfeiture  and 
escheat  for 
treason  and 
felony  at 
common  law. 


t'orruption 
of  blood. 


Abolished. 


f^ciisequences 
*^  conviction 
according  to 
present  law. 


Fower  of 
administrator 
of  convict's 
liroperty. 


Persons  convicted  of  Treason  or  Felotuj. 

By  the  common  law,  the  real  and  personal  property  of 
a  person  convicted  of  treason  or  felony  was  forfeited  to  the 
Crown,  or  in  the  case  of  copyholds  to  the  lord,  either  on 
attainder  or  on  conviction  according  to  the  nature  of  the 
property  ;  but  as  regards  freehold  land  on  attainder  the  forfeiture 
was  for  a  limited  period  only,  subject  to  which  the  inheritance 
in  fee  (unless  gavelkind)  went  to  the  lord  by  escheat.  For- 
feiture and  escheat  as  regards  land  had  relation  back  to  the 
commission  of  the  offence.  Moreover,  the  blood  of  a  person 
attainted  for  treason  or  felony  was  supposed  to  be  corrupted,  so 
that  he  could  not  inherit  land  (^). 

Attainder,  corruption  of  blood,  forfeiture,  and  escheat  for 
treason  or  felony  (except  for  outlawry)  are  abolished  by  the 
Forfeiture  Act,  1870.  Under  that  Act,  when  a  person  is  con- 
victed of  treason  or  felony,  and  judgment  of  death  or  of  penal 
servitude  is  pronounced  or  recorded  against  him,  he  becomes 
incapable  of  alienating  or  charging  any  property,  or  making 
any  contract,  so  long  as  he  remains  subject  to  the  operation 
of  the  Act  (a).  The  custody  and  management  of  his  property 
is  committed  to  an  administrator  to  be  appointed  by  His  Majesty, 
or  by  a  person  authorised  in  that  behalf  by  His  Majesty's  sign 
manual,  and  in  whom  all  the  real  and  personal  property  belong- 
ing to  him  at  the  time  of  his  conviction,  or  acquired  by  him 
while  he  remains  subject  to  the  operation  of  the  Act,  vests, 
and  who  has  absolute  power  to  let,  mortgage,  sell,  convey,  and 
transfer  {h).  On  the  death  or  bankruptcy  of  a  convict,  or  on  his 
having  undergone  the  full  term  of  penal  servitude,  or  obtaining 
a  pardon,  he  ceases  to  be  subject  to  the  operation  of  the  Act, 
and  thereupon  all  the  property  remaining  vested  in  the 
administrator  has  to  be  restored  to  him  or  his  representatives  (c). 

(z)  Goodeve,  E.  P.,  bVa.  ed.,  370  ;  4  Byth.  &  Jarm,  3rd  ed.,  "  Forfeiture." 
(a)  Ss.  6,  8. 

{h)  Ss.   9,    10,    12  ;   (\trr  v.  Anderson,  1903,  2  Ch.  279;    72  L.  J.  Ch.  534; 
Ite  GasMl  and  Walters,  190G,  2  Ch.  1 ;  75  L,  J.  Ch.  503. 

(f)  Ss.  7,  18,  29. 


licence  from 

own  or 
under  statute. 
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Property  acquired  by  a  convict  while  at  large  under  a  licence  is 
excepted  from  the  operation  of  the  Act  (<7).     If  no  administrator  interim 

.,!,,.,.  p    , ,  .  .  .         curator. 

IS  apponited,  the  justices  oi  tlie  peace  may  appomt  an  interim 
curator  (e). 

Trust  and  mortgage  estates  vested  in  a  convict  do  not  pass 
to  the  administrator  under  the  Forfeiture  Act,  1870,  but  devolve 
as  if  he  had  not  become  a  convict  (/). 

Corporations. 

Land  cannot  be  assured  to  or  for  the  benefit  of  or  acquired  by  corporation 
or  on  behalf  of  any  corporation  in  mortmain,  otherwise  than  iaiiYonij"by 
under  the  authority  of  a  Eoyal  licence,  or  of  a  statute  for  the  cr! 
time  being  in  force  ;  and  if  any  land  is  so  assured  otherwise  than 
as  aforesaid,  it  is   forfeited  to  the  Crowai  from  the  date  of  the 
assurance,  subject  to  certain  rights  in  favour  of  the  mesne  lord 
(if  any)  (g). 

A  joint  stock  company  registered  under  the  Companies  (Con-  Joint  stock 

, .  ,      .  ,  -11  T  1  company  may 

solidation)  Act,  1908,  is  thereby  empowered  to  hold  lands,  subject  hold  lands. 
to  a  restriction,  as  regards  companies  formed  for  the  purpose  of 
promoting  art,  science,  religion,  charity,  or  any  other  like 
object  not  involving  the  acquisition  of  gain  by  the  company 
or  the  individual  members  thereof,  that  they  cannot,  without 
the  sanction  of  the  Board  of  Trade,  hold  more  than  two  acres  (/<). 

A  corporation  entitled  by  statute  or  Eoyal  licence  to  hold  land  Corporations 

entitled  to 

has,  at  the  common  law,  a  general  right  of  alienation  (i) ;  but  iioid  la'^ci  may 

alienate  unless 

this  right  has,  as  regards  ecclesiastical  and  municipal  corpora-  restricted  by 

statute. 

tions,  and  in  certain  other  cases,  been  restricted  by  statute  (/»:). 

As  a  general  rule,  a  contract  by  a  corporation  must  be  under  Contracts  by 

corporations 

(cZ)  S.  30. 
(e)  S.  21. 

(/)  T.  Act,  1S93,  s.  48. 
{(j)  Mortmain  Act,  1888,  Part  I. 
(/;)  Ss.  16,  19. 

{i)  Colchester  Corpn.  v.  Lowten  (1813),  1  V.  &  B.  226. 

\h)  See  Davis  v.  Leicester  Corpn.,  1894,  2  Ch.  208,  228;  63  L.  J.  Ch. 
440. 


30 


CONTRACTS    FOR    SALE. 


to  be  under 
common  seal. 

Exceptions 
in  case  of 
companies 
formed  under 
certain  Acts. 


Purchase  by 
a  trustee  from 
cestui  que 
trust  liable  to 
be  set  aside. 

What  must  be 
proved, in 
order  to 
support 
purchase. 


Who  are  not 
within  rule. 


their  common  seal.  But  this  rule  has  been  modified  as  to 
imblic  companies  formed  under  the  C.  C.  C.  Act,  1845,  and  also 
as  to  companies  formed  under  the  Companies  (Consolidation) 
Act,  1908.  The  former  Act,  s.  97,  enables  the  directors,  or 
any  two  of  them,  to  sign  a  contract  on  behalf  of  the  company. 
And  by  the  Companies  (Consolidation)  Act,  1908,  s.  76,  it  is 
provided  that  any  contract  which,  if  made  between  private 
persons,  would  be  by  law  required  to  be  in  writing  and  signed 
by  the  parties  to  be  charged  therewith,  may  be  made  on  behalf 
of  the  company  in  writing,  signed  by  any  person  acting  under 
the  express  or  implied  authority  of  the  company. 

Trustees  and  other  j^ersons  in  a  fiduciarij  'position. 

It  is  a  rule  of  equity  that  a  purchase  by  a  trustee  from  his 
cestui  que  trust,  although  not  necessarily  void,  will  be  set  aside 
at  the  instance  of  the  vendor,  unless  the  purchaser  satisfies 
the  Court,  not  only  that  the  price  was  adequate,  but  that,  before 
the  contract  was  entered  into,  the  fiduciary  relation  between  the 
parties  was  shaken  off,  quoad  the  property  forming  the  subject 
of  the  purchase,  with  the  consent  of  the  vendor  freely  and 
voluntarily  given  after  full  information  communicated  to  him 
by  the  trustee  on  all  matters  affecting  its  value  ;  and  in 
determining  whether  the  fiduciary  relation  was  effectually 
shaken  off,  the  Court  will  jealously  examine  all  the  circum- 
stances, having  regard  in  particular  to  the  difficulty  of  ascertain- 
ing whether  the  trustee  having  acquired  knowledge  in  that 
character  has  given  the  full  benefit  of  it  to  the  cestui  que  trust. 
In  other  words,  the  Court  must  be  satisfied  that  the  cestui  que 
trust  was  in  as  favourable  a  position  as  regards  the  negotiations 
as  if  the  fiduciary  relation  had  never  existed  (/)• 

The  rule  does  not  apply  to  a  purchase  by  a  mortgagee  from  a 
mortgagor  {m),  nor  does  it  preclude  a  tenant  for  life  from  purchas- 
ing settled  land,  it  being  expressly  provided  by  the  S.  L.  Act,  1890, 


(/)  Dougan  v.  Macpherson,  1902,  A.  C.  197 ;  71  L.  J.  P.  C.  62. 

(/n)  Knight  v.  Marjorihanhs  (1849),  2  Mac.  &  G.  10. 
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s.  12,  that  in  such  a  case  the  trustees  of  the  settlement  are  to  be 
the  vendors.  Nor  does  it  apply  to  a  person  who  has  ceased  to 
be  a  trustee  for  a  considerable  period  (n). 

The  rule  applies  to  a  sale  to  himself  by  a  mortgagee  selling  parent, 
under  his  power  of  sale  (o),  also  to  a  parent  or  guardian  foHcitoi"\tc. 
purchasing  from  his  child  or  ward  who  has  lately  come  of  age, 
and  to  a  solicitor  or  other  person  in  a  confidential  position 
purchasing  from  his  client  (jj),  and  in  a  case  where  the  vendor's 
law  agent  purchased,  nominally  for  another,  but  really  for  him- 
self, the  mere  concealment  of  the  fact  that  he  was  the  real 
purchaser  was  held  sufficient  to  vitiate  the  sale,  even  if  fair  in 
other  respects  (q),  and  this  principle  applies  to  a  purchase  by  the 
solicitor  of  a  bankrupt  from  the  trustee  in  bankruptcy  (r). 

In  the  case  of  a  purchase  by  a  solicitor,  it  is  not  sufficient  Employment 
that  the  client  is  advised  by  a  separate  solicitor,  unless  the  latter  solicitor?  '^ 
is  fully  aware  of  all  the  circumstances  and  competent  to  give  the 
client  all  necessary  information  (s). 

Proceedings  to  set  aside  a  sale  on  the  ground  of  confidential  Proceedings 
relation  between  the  parties  ought  to  be  instituted  within  a  tranVction 
reasonable  time  (t).  If  the  sale  is  set  aside,  the  purchaser  is 
entitled  to  have  back  his  purchase-money  with  interest,  and  he 
must  account  for  any  profits  received,  but  without  interest  (»). 
In  a  case  where  the  purchaser  was  a  solicitor,  it  was  held  that  he 
must  prove  payment  of  the  purchase-money  by  better  evidence 
than  the  acknowledgment  in  the  deed  and  a  memorandum 
indorsed  upon  it  (x). 

(n)  Be  Boles,  1902,  1  Ch.  244;  71  L.  J.  Ch.  130. 

(o)  Hodson  V.  Beans,  1903,  2  Ch.  647  ;  72  L.  J.  Cli.  751. 

(p)  tSavery  v.  King  (1856),  5  H.  L.  C.  627;  25  L.  J.  Ch.  482;  Tomson  v. 
Jadye  (1855),  3  Drew.  306;  24  L.  J,  Ch.  785;  Gibhs  v.  Daniel  (1862),  4 
Gift.  1. 

{q)  McPherson  v.  Watt  (1877),  3  A.  C.  254. 

(r)  Liuhhfs  Trustee  v.  Ftard  (1886),  33  Ch.  D.  500  ;  55  L.  J.  Ch.  884. 

(s)  Wright  v.  farter,  1903,  1  Ch.  27  ;  72  L.  J,  Ch.  138. 

{t)  Clanricarde  v.  Henniny  (1861),  30  Beav.  175;  30  L.  J.  Ch.  865. 

(»)  Hill-stone,  &c.  Co.  v.  E<hy,  1900,  1  Ch.  167  ;  69  L.  J.  Ch.  73. 

(x)  Gresley  v.  Moushy  (1862),  3  D.  F.  &  J.  433  ;  28  L.  J.  Ch.  620.  See 
Bateman  v.  Hunt,  1904,  2  K.  B.  530,  538 ;  73  L.  J.  K.  B.  782. 
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As  to  gifts 
inter  vivos 
to  solicitors, 
&c. 


A  gift  i)iter  vivos  of  any  kind  from  a  ward  to  his  guardian  or 
a  client  to  his  soUcitor,  or  of  trust  property  from  a  beneficiary  to 
his  trustee  made  pending  such  relation,  cannot  generally  be 
sustained,  and  the  same  rule  applies  to  other  confidential 
relations  {y).  But  if  the  donor  intentionally  abides  by  the  gift 
after  the  confidential  relation  has  ended,  it  cannot  be  impeached 
after  his  death  (z).  Nor  does  this  rule  apply  to  a  gift  by  will, 
because  it  is  the  province  of  the  Probate  Division  of  the  High 
Court  to  determine  the  question  of  fraud  or  undue  influence  as 
affecting  any  particular  bequest,  and,  if  a  will  is  once  admitted 
to  probate,  a  Court  of  equity  could  only  interfere  by  fixing  a 
trust  on  the  legacy  in  question,  which  it  would  not  do  merely 
because  of  the  existence  of  the  confidential  relation  (a). 


Vendor  bound 
to  show  good 
title. 

What  involved 
in  this  obliga- 
tion. 


Formerly  sixty 
years  could  be 
required. 


Sect.  III. — Tlie  obligations  arising  binder  an  open  contract  for  sale 
of  land,  and  liow  far  they  slioidd  he  qualified  hy  special 
conditions. 

As  to  the  vendor's  title  (b). 

A  vendor  of  land  is  bound  to  show  that  he  has  a  good  title  (bb). 
This  obligation  involves  the  delivery  to  the  purchaser  of  an 
abstract  of  title,  the  production  of  all  deeds  and  documents 
stated  in  the  abstract  (not  being  instruments  of  record,)  the 
identification  of  the  property  agreed  to  be  sold  with  the  property 
comprised  in  the  several  documents,  and  the  proof  by  proper 
evidence  of  all  matters  of  fact  forming  a  link  in  the  chain  of  title. 

Before  the  passing  of  the  Y.  &  P.  and  Conv.  Acts,  a  purchaser 
under  an  open  contract  might  require  the  title  to  be  carried  back 

(y)  Hatch  v.  H.  (1804),  9  Ves.  292.     See  Voluntary  Settlements,  Vol.  II. 

(z)  MitcheU  v.  JJomfrai/  (1882),  8  Q.  E.  D.  587  ;  50  L.  J.  Q.  B.  460.  See 
Ttjars  V.  Ahoj)  (1889),  5  T.  L.  E.  242. 

(a)  Hindson  v.  WeatheriU  (1854),  5  D.  M.  &  G.  301 ;  23  L.  J.  Ch.  820.  See 
also  Waller  v.  Smith  (18G1),  29  Beav.  394  ;  Parfitt  v.  Lawless  (1872),  L.  E.  2  P. 
462  ;  41  L.  J.  P.  68. 

(J))  See  Dart,  7tli  ed.,  315  et  stq. 

[bh)  ^ee  Re  HucMeslnj  and  Athlnson  (1910),  54  Sol.  J.  342;  Re  Nichols  & 
Vcn  Joel,  1910,  1  Cli.  43  ;  79  L.  J,  Cli.  32, 
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sixty  years  at  least,  and  all  expenses  of  deducing  and  verifying 

the  title  had  to  be  borne  by  the  vendor.    If  a  deed  sixty  years  old  in  some  cases 

,. ,    .        .  J       f     •   1       •     1       1  •     1   1        II.  title  had  to  be 

was  not  a  sumcientroot  of  title,  it  had  to  be  carried  back  further  carried  further 

back. 

still.  Thus,  if  a  deed  depended  for  its  validity  on  a  prior  deed, 
€.;/.,  an  appointment  under  a  power,  the  prior  deed  had  to  be 
abstracted,  and  generally,  whenever  an  abstracted  deed  recited 
or  referred  to  an  earlier  document,  the  purchaser  was  entitled  to 
the  production  (though  not  in  all  cases  to  an  abstract)  of  the 
earlier  document. 

The  obligations  of  a  vendor  of  land  as  regards  the  commence-  owigations 
ment  and  evidence  of  his  title  have  been  considerably  modified  modTfledYy 
by  ss.  1  and  2  of  the  V.  &  P.  Act,  1874,  and  s.  3  of  the  Conv.  pTOvLbiis. 
Act,  1881,  which  are  applicable  to  all  contracts  entered  into  after 
the   commencement   of    those   Acts    respectively,    and    in    the 
absence  of  any  stipulation  in  the  contract  to  the  contrary  (c). 

The  word  "abstract,"  in  s.  3  (6)  of  the  Conv.  Act,  1881,  does  as  to  expense 
not  relieve  the  vendor  from  the  obligation  of  furnishing  at  his 
own   expense  a  proper   abstract   of  his  title  for   the   statutory 
period,  whether  the   documents  forming  that  title   are   in   his 
possession  or  not(c/).     And  where  the  lease  of  a  house  which  was 
the  subject  of  sale  contained  a  covenant  by  the  lessee  to  complete  of  completing 
the  house  to  the  satisfaction  of  the  lessor's  surveyor,  it  was  held 
that  the  vendor  must  produce  the  surveyor's  certificate  at  his  own 
expense,  such  certificate  not  being  an  evidence  of  title,  but  part  of 
the  title  itself  {e).     On  the  other  hand,  a  purchaser  has  been  held 
bound  by  this  sub-section  to  pay  the  expenses  of  searching  for  a  of  search  for 
document  forming  the  root  of  the  vendor's  title,  the  vendor  having  document, 
stated,  in  reply  to  a  requisition,  that  he  did  not  know  where  the 
document  was,  although  the  contract  contained  no  intimation 
that  there  was  any  difiiculty  about  procuring  its  production  (J). 

(c)  See  Wolst.  Conv.  Acts,  9th  ed.,  8,  21. 

((/)  Be  Johnson  and  Tustin  (1885),  30  Ch.  D.  42;  54  L.  J.  Ch.  889;  Be 
Stamford,  dr.  Co.  and  Kniijht,  1900,  1  Ch.  287  ;  09  L.  J.  Ch.  127.  Sec  also 
cases  collected  in  Wolst.  Conv.  Acts,  9th  ed.,  25. 

(e)  Be  Moody  and  Yates  (1885),  30  Ch.  D.  344 ;  54  L.  J.  Ch.  886. 

(/)  Be  Stuart  and  Olicant,  1896,  2  Ch.  328  ;  65  L.  J.  Ch.  576. 

P.  3 
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As  to  deeds  in 
possession  of 
mortgagee. 

Riglit  of 
]imchaser  to 
delivery  of 
deeds  on 
completion 
not  affected. 


Where  docu- 
ments should 
lie  produced. 


When  a  con- 
dition should 
bo  inserted  as 
to  commence- 
ment of  title. 


Nature  of  deed 
forming  root 
of  title  should 
be  stated. 


Conditions 
limiting  right 
to  inquire 
abt)ut  early 
title  of  two 
kinds,  one 
allowing,  the 
other  pre- 
cluding, objec- 
tions aliunde. 


Deeds  in  the  possession  of  the  vendor's  mortgagee  are  within 
suh-s.  6  {[/). 

The  sub-section  relates  only  to  the  expense  of  production  and 
inspection,  and  does  not  affect  the  ordinary  right  of  a  purchaser 
to  have  the  deeds  delivered  to  him  on  completion,  although  the 
obtaining  of  the  deeds  for  this  purj)ose  may  cause  the  vendor 
trouble  and  expense  (/O- 

Documents  in  the  vendor's  possession  should  be  produced  at 
his  own  residence,  or  at  some  convenient  place  near  the  property, 
or  in  London  (/),  e.g.,  the  office  of  his  solicitor  or  his  solicitor's 
London  agents. 

When  the  vendor  has  in  his  possession  a  deed  forty  years  old 
which  would  form  a  good  root  of  title,  and  the  title  is  by  the 
subsequent  documents  duly  and  regularly  deduced  therefrom,  the 
abstract  should  be  made  to  commence  with  that  deed.  Otherwise 
a  special  condition  must  be  inserted  making  the  title  commence 
with  a  deed  of  more  recent  date.  To  insure  against  an  over- 
sight, it  is  usual  and  jDroper  to  fix  in  all  cases  the  date  of 
commencement. 

If  it  is  proposed  to  commence  the  title  with  a  deed  less  than 
forty  years  old,  not  being  a  conveyance  on  a  sale,  the  nature  of 
the  deed  should  be  stated.  In  a  case  where  there  was  no  such 
statement,  and  the  deed  was  a  voluntary  one,  the  condition  was 
held  to  be  misleading  (A). 

Many  cases  have  been  decided  as  to  the  construction  of 
conditions  limiting  the  right  of  the  purchaser  to  make  inquiries 
about  the  title  prior  to  a  certain  date.  In  some  cases  the  con- 
dition has  been  held  merely  to  preclude  requisitions  being  made 
on  the  vendor,  as  in    Wadddl  v.  WoJfc  (I),  where  on  a  sale   of 


{g)  Be  Willeit  (18S9),  W.  N.  66 ;  60  L.  T.  735. 

(/()  ReDuthy  and  Jesson,  1898,  1  Ch.  419  ;  67  L.  J.  Ch.  218. 

(0  Dart,  7tlied.,  481. 

(A')  Be  Marsh  and  Granville  (1883),  24  CD.  11  ;  53  L.  J.  Ch.  81.  This  is 
becau.se  a  purchaser  for  value  is  presumed  to  have  investigated  the  title, 
while  a  volunteer  is  not. 

(/)  (1874),  L.  R  9  Q.  B.  515  ;  43  L.  J.  Q.  B.  138. 


vendor's  title.  35 

leasehold  property  it  was  stipulated  that  no  requisition  or 
inquiry  should  be  made  respecting  the  lessor's  title,  and  it  was 
held  that  this  did  not  preclude  the  purchaser  from  showing 
aliunde  that  the  lease  was  invalid.  In  other  cases  the  condition 
has  been  held  to  mean  that  the  title  is  to  be  accepted  without 
objection.     The  following  are  instances  of  the  latter  kind,  viz.,  instances  of 

...  ,        latter  kind. 

(1)  a  condition  that  the  purchaser  shall  accept  such  title  as  the 
vendor  has,  or  shall  accept  the  vendor's  title  without  dispute  (/»); 

(2)  a  condition  that  the  lessor's  title  "  will  not  be  shown  and 
shall  not  be  inquired  into  "  (/i) ;  (3)  a  condition  that  the  title 
prior  to  a  certain  date  "  shall  not  be  required,  investigated  or 
objected  to"(o);  (4)  a  condition  on  the  sale  of  a  leasehold 
property  that  the  purchaser  shall  make  no  objection  or  requi- 
sition in  respect  of  the  intermediate  title  between  the  lease  and 
a  certain  deed  of  assignment,  and  shall  "assume  that  the 
assignment  vested  in  the  assignee  a  good  title  "(jj). 

It  is  generally  considered  that  the  statutory  condition  in 
s.  3  (3)  of  the  Conv.  Act,  1881,  comes  within  the  former 
class. 

If  a  person  who  has  purchased  under  a  condition  of  the  latter  where  title  is 

.  .a  bad  holding 

class  discovers  aliunde  that  by  reason  of  some  fatal  defect  in  the  one,  rule 

.  ,  .  .  different  in 

prior  title  the  vendor  cannot  give  him  even  a  good  holding  title,  law  and 

.  .  .  equity. 

the  Court  will  not  enforce  specific  performance.  But  in  the 
absence  of  fraud  (including  as  fraud  intentional  concealment), 
the  contract  is  binding  at  law,  and  the  purchaser  cannot,  on 
account  of  the  defect,  either  rescind  the  contract,  or,  if  he  has 
paid  a  deposit,  recover  it  (q) .  This  distinction  rests  on  no  sound 
principle.  The  question  ought  to  be,  whether,  according  to  the 
true   construction   of   the  contract,  it  was  the  meaning   of  the 


(?n)  Freine  Y.  Wri<jht  (1819),  4  Madd.  364;  Wilmot  v.  WilUnson  (1827), 
6  B.  &  C.  506  ;  5  L.  J.  (0.  S.)  K.  B.  196;  Hume  v.  Pococh  (1866),  1  Ch.  379; 
35  L.  J.  Ch.  731. 

{n)  Hume  v.  BadJeij  (1852),  5  De  G.  &  S.  520  ;  21  L.  J.  Ch.  760. 

{<))  lie  Nat.  Frov.  Bank  and  Marsh,  1895,  1  Ch.  190;  64  L.  J.  Ch.  255. 

{j))  Re  Scott  and  Alvarez,  1895,  2  Ch.  603 ;  64  L.  J.  Ch.  «21. 

{(/)  Be  Scott  and  Atvare?:,  sup. 
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Condition 
does  not  apply 
where  vendoi' 
has  disckised 
defect, 
or  where 
property 
ah'eady  be- 
longs to 
purchaser. 


Condition 
requiring 
purchaser  to 
assume  truth 
of  something. 

Vendor  not 
protected,  if 
he  knows  of  a 
fatal  defect 
and  con- 
ceals it ; 


parties  that  the  purchaser  should  pay  his  purchase-money 
although  the  vendor  cannot  give  him  what  he  has  undertaken  to 
sell.  If  this  was  really  the  meaning,  the  purchaser  ought  to  be 
held  bound  in  equity  as  well  as  at  law.  If  it  was  not,  a  court  of 
law  ought  not  to  hold  him  bound. 

A  condition  that  no  earlier  or  other  title  shall  be  required  or 
inquired  into  does  not  apply  where  the  vendor  has  himself 
disclosed  that  his  title  is  defective  (;•) ;  and  in  a  case  where  it  was 
discovered  that  the  property  supposed  to  belong  to  the  vendor 
really  belonged  to  the  purchaser,  it  was  held  that  there  was  a 
common  mistake,  and  the  purchaser  was  not  bound  to  pay  for 
what  was  already  his  (s). 

A  condition  requiring  a  purchaser  to  assume  something  to  be 
true  is  binding,  although  it  may  turn  out  to  be  untrue,  unless 
the  vendor  was  aware  of  its  untruth  at  the  date  of  the  contract  (t). 

If  a  vendor  knows  that  the  property  is  subject  to  an  easement 
or  restrictive  covenant  or  other  outstanding  interest  or  burden 
derogating  from  the  absolute  ownership,  he  is  bound  to  disclose 
it,  and  cannot  shelter  himself  under  a  condition  making  the  title 
begin  at  a  date  subsequent  to  that  of  the  instrument  creating  the 
easement,  &c.,  or  under  a  general  condition  which  would  be 
sufficiently  comprehensive  to  cover  it,  if  known  to  exist  (»)•  And 
in  a  case  where  the  conditions  provided  that  no  objection  should 
be  taken  in  respect  of  a  specified  underlease,  or  in  respect  of 
"  any  other  underlease  "  prior  to  a  certain  date,  and  it  appeared 
that  there  was  another  existing  underlease  known  to  the 
vendor,  it   was   held   that   he  ought  to  have  disclosed   it,  and 


(r)  Smith  v.  Mhinson  (1879),  13  Ch.  D.  148;  49  L.  J.  Ch.  20. 

(s)  Jonts  V.  Clifford  (1876),  3  Ch.  D.  779;  45  L.  J.  Ch.  809. 

(t)  Best  V.  Hamand  (1879),  12  Ch.  D.  1  ;  48  L.  J.  Ch.  503  ;  Re  Banister 
(18791,  12  Ch.  D.  131  ;  48  L.  J.  Ch.  837.  See  Blaihery  v.  Keeves,  1906,  2  Ch. 
175  ;  75  L.  J.  Ch.  464 ;  Re  Sandbach  and  Edmondson,  1891,  1  Ch.  99 ;  60  L.  J. 
Ch.  60.     See  also  Smith  v.  Watts  (1859),  4  Drew.  338  ;  28  L.  J.  Ch.  220. 

(»)  Hey  wood  v.  Mallalieu  (1883),  25  Ch.  D.  357  ;  53  L.  J.  Ch.  492 ; 
Nottinyham,  &c.  Co.  v.  Butler  (1886),  16  Q.  B.  D.  778  ;  55  L.  J.  Q.  B.  280; 
Re  Cox  and  Xt'v,  1^91,  2  Ch.  109;  Re  Nishet  and  PoHf,  1906,  1  Ch.  386;  75 
L."j,  Ch.  238. 


vendor's  title.  ^7 

had  not  relieved  himself  of  this  obligation  by  the  general 
condition  (x). 

A    similar  principle  would  no  doubt   be   held   to   apply  if   a  or  that  he  has 

-"■  a  less  estate 

vendor,  laiowinc;  that  he  had  only  a  determinable  estate,  were  to  than  he  pm- 

'  "  ^  fesses  to  sell. 

contract  to  sell  the  fee  simple,  and,  in  order  to  keep  back  the 
document  showing  what  his  estate  really  is,  were  to  stipulate  that 
a  document  of  more  recent  date  should  be  the  root  of  title  iy). 
Such  a  stipulation  would,  in  fact,  be  fraudulent. 

If  a  vendor  brings  an  action  for  specific  performance,  the  pur-  Right  of 

j)urchaser  to 

chaser  may  allege  by  way  of  defence  some  definite  objection  to  discovery  of 

documents 

the  title,  e.a.,  the  existence  of   a    covenant  not   to  carry  on   a  '"  action  for 

specific  per- 

particular  business  on  the  property,  and  may  obtain  a  discovery  formance. 
of  the  vendor's  documents  relevant  to  that  issue,  although  prior 
in  date  to  the  stipulated  commencement  of  title.  But  a  general 
allegation  that  the  documents  would  show  a  bad  title,  or  the 
existence  of  restrictive  covenants,  without  specifying  their  nature, 
would  be  insufficient  (^). 

If  the  facts  of  a  title  are  stated,  and  it  is  then  stipulated  that  statement 

that  vendor 

the  purchaser  shall  take  such  title  as  those  circumstances  can  has  power  to 

sell  must  be 

confer  upon  the  vendor,  the  purchaser  will  be  bound  to  take  the  proved, 
title,  such  as  it  is  ;  but  if  the  conditions  go  on  to  state  as  a 
positive  fact,  and  not  as  a  conclusion  of  law  from  the  cir- 
cumstances detailed,  that  the  vendor  has  a  power  to  sell  the  fee, 
the  purchaser  is  entitled  to  require  the  vendor  to  show  his  power 
to  sell,  as  it  may  have  arisen  from  separate  and  independent 
sources  (a). 

If  any  of  the  title  deeds  are  missing,  a  condition  should  be  Condition 

wliere  deeds 

inserted  to  preclude  objection  on  that  account.     But  the  mere  are  missing 
fact  that  title  deeds  are  missing  does  not  release  the  purchaser 
from  his  contract,  if  satisfactory  secondary  evidence  is  furnished 

(.<:)  Edwards  v.  Wichwar  (1865),  1  Eq.  68  ;  35  L.  J.  Ch.  48. 

ill)  See  Else  v.  E.  (1872),  13  Eq.  196  ;  41  L.  J.  Ch.  213  ;  Edwards  v. 
McLeay  (1818),  2  Swanst.  287  ;  CarUsli  v.  S<iJt,  1!»()6,  1  Ch.  335  ;  75  L.  J.  Ch. 
175. 

(z)  Jones  \.  Watts  (1890),  43  Ch.  D.  574. 

(o)  Johnson  v.  Smilei/  (1853),  17  Beav.  223  ;  22  L.  J.  Ch.  826. 
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Right  of 
j)iirchaser  to 
abatement  of 
})urcliase- 
iiioney  where 
there  is  a 
piirtial  defect 
of  title. 


Purchaser  not 
bound  to  take 
|iart  with 
abatement. 


Wlien  notice 
of  defective 
title  precludes 
)iurchaser 
frcnn  object- 


to  him  within  a  reasonable  iime  as  to  the  contents,  execution, 
and  stamping  of  them  (It). 

If  a  vendor  is  able  to  make  a  good  title  to  a  part  only  of  the 
property  which  he  has  agreed  to  sell,  or  to  a  limited  interest  only 
in  it,  the  purchaser,  as  a  general  rule  (c),  is  entitled  to  take  what 
the  vendor  can  give  him,  with  an  abatement  of  his  purchase- 
money  by  way  of  compensation  ((?)•  This  doctrine  has  been 
applied,  (1)  where  on  a  sale  of  the  fee  simple  it  turned  out  that 
the  vendor  had  a  life  estate  only,  with  remainder  to  another  in 
fee  (e) ;  (2)  where  on  a  sale  of  the  fee  simple  it  turned  out  that 
there  was  a  prior  life  interest  which  the  vendor  could  not  get 
in  (,/') ;  and  (3)  where  on  a  sale  of  the  entirety  it  turned  out  that 
the  vendor  had  only  an  undivided  moiety  (g).  But  the  doctrine 
will  not  be  applied  where  the  compensation  cannot  be  assessed 
with  fairness  to  both  parties,  e.g.,  where  the  defect  consists  in  the 
property  being  subject  to  restrictive  covenants  of  which  the  vendor 
was  unaware  at  the  date  of  the  contract  (A), 

A  purchaser,  though  entitled,  cannot  be  compelled  to  take  a 
part  instead  of  the  whole,  unless  the  part  which  the  vendor  cannot 
give  him  is  so  insignificant  that  the  want  of  it  must  be  immaterial. 
It  is  the  tendency  of  the  Court  to  hold  that  a  purchaser  is  entitled 
to  have  that  which  he  contracted  for  (i). 

The  legal  implication  arising  out  of  the  contract  of  sale,  that 
the  vendor  must  show  a  good  title,  may  be  rebutted  by  evidence 

(h)  Be  Halifax,  Ac  Co.  and  How/ (1898),  lo  T.  L.  E.  106;  79  L.  T.  536. 

((■)  The  rule  is  of  course  liable  to  be  modified  by  the  terms  of  the 
contract,  e.g.,  a  condition  enabling  the  vendor  to  rescind.  See  Be  Jackson  and 
Iladen,  1906,  1  Ch.  412  ;  To  L.  J.  Ch.  226. 

((7)  Mortlocl-  V.  BaUtr  (1804),  10  Ves.  291,  31o  ;  approved,  2  Dow.  518. 

(e)  Barnes  v.  Wood  (1869),  8  Eq.  424;  38  L.  J.  Ch.  683. 

(/)  Nelthorjie  V.  Hohj(  Ue  {18U),  1  Coll.  C.  C.  203;  Barkery.  Co.>:  (1876), 
4  C.  I).  464  ;  46  L.  J.  Ch.  62. 

((/)  Iloojm-  V.  Smart  (1874),  IS  Eq.  683 ;  43  L.  J.  Ch.  704.  See  also 
M'Kenzie  v.  Hesketh  (1877),  7  Ch.  D.  675  ;  47  L.  J.  Ch.  231 ;  Burroiu  v. 
SeaiiimeU  (1881),  19  Ch.  D.  175  ;  51  L.  J.  Ch.  296. 

{h)  Budd  v.  Lascelles,  1900,  1  Ch.  815;  69  L.  J.  Ch.  396. 

(i)  Knatchhull  v.  Grueher  (1817),  3  Mer.  124,  141 ;  Be  Arnold  (1880),  14 
Ch.  I).  270. 
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that  the  purchaser  knew  that  the  title  was  defective  before  he 
entered  into  the  contract ;  but  if  the  contract  exjDressly  provides 
that  the  vendor  shall  show  a  good  title,  evidence  of  the  pur- 
chaser's knowledge  is  inadmissible,  as  this  would  be  allowing  a 
written  contract  to  be  varied  or  contradicted  by  parol  evidence  (A:). 

Trustees  ought  not  to  sell  subject  to  depreciatory  conditions,  Depreciatory 
but  a  purchaser  cannot  object  to  the  title  on  that  account  (/). 

As  to  leaseholds,  including  proiierty  held  hy  underlease. 

The  statutory  conditions  contained  in  the  V.  &  P.  Act,  1874,  statutory 
s.  2,  r,  1,  and  the  Conv.  Act,  1881,  ss.  3  and  13,  apply  to  contracts  to'ieaseTokr 
relating  to  leasehold  property  made  after  the  commencement  of  the  '^'°^'®^  ^' 
respective   Acts  and   in  the  absence  of  any  stipulation  to  ihe 
contrary  {m). 

It  follows  that  on  a  sale  of  property  held  by  lease  or  under-  Title  to  lease- 
lease,  the  title  will  begin,  in  the  absence  of  stipulation,  with  the  withiealeor 
lease  or  underlease.     If,  by  the  terms  of  the  contract,  the  pur- 
chaser, instead  of  taking  an  assignment  of  the  lease,  is  to  take  an 
underlease  from  the  vendor,  the   title  will  begin  with  the  lease, 
which  the  vendor  will  be  bound  to  produce  (v/). 

The  purchaser  of  leasehold  property  under  an  open  contract  is  objection  to. 
not  precluded  by  the  above  enactments  from  raising  objections  aiiiuide'' 
to  the  validity  of  a  lease  on  grounds  appearing  on  the  face  of  it 
or  appearing  aliunde  (o). 

When  property  offered  for  sale  is  part  of   a  larger  property  if  it  is  Jieid 
held  under  one  lease,  the  fact  should  be  stated  in  the  particulars,  property  under 
as  otherwise  a  purchaser  might  object,  on  the  ground  that  he  faershouki 
would  be  liable  to  eviction  under  the  condition  of  re-entry  for 
breaches  of   covenant  committed  in  respect  of    the  remainino- 


(/.•)  Be  Oloaij  and  Miller  (1883),  23  Ch.  I).  320;    52  L.  J,  Ch.  G54;   Cato  v. 
Thompson  (1882),  9  Q.  B.  D.  GIG ;  Ellis  v.  l{o<ja-s  (1885),  29  Ch.  D.  GGl. 
(/)  T.  Act,  1893,  s.  14. 

[m)  See  Wolst.  Conv.  Acts,  9tli  ed.,  9,  20  ct  seq. 
{n)  Gosling  v.  Wool/,  1893,  1  Q.  B.  39. 
(o)  Jones  V.  Watts  (1890),  43  Ch.  D.  574. 
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Purchaser  lias 
notice  of  usual 
covenants  in 
lease,  but 
there  must 
be  no  mis- 
representation. 


Renewable 
leaseholds. 


An  under- 
lease should 
be  described 
as  such. 


property.  No  such  objection  can  be  made  if  the  fact  is 
stated  (2)). 

A  purchaser  of  leaseholds  will  be  deemed  to  have  notice  of  the 
covenants  and  provisions  in  the  lease  if  they  are  usual  ones,  but 
not  if  they  are  unusual,  unless  an  opportunity  has  been  given 
him  of  inspecting  the  lease  before  the  sale  {q),  and  if  the  par- 
ticulars contain  any  misrepresentation  (r)  or  important  omission, 
calculated  to  mislead  a  purchaser  (s),  he  is  not  precluded  from 
objecting  merely  because  an  inspection  of  the  lease  would  have 
disclosed  the  real  state  of  the  case,  nor  by  a  stipulation  that  the 
vendor's  title  is  accepted  {t.) 

On  the  sale  of  leaseholds  which  have  been  renewed  from  time 
to  time,  it  may  be  desirable  to  negative  the  right  of  the  pur- 
chaser to  call  for  the  production  of  the  surrendered  leases. 

If  the  property  offered  for  sale  is  an  underlease,  the  fact  should 
appear  in  the  particulars  or  in  the  conditions,  for  if  it  is  described 
as  a  lease  the  contract  cannot  be  enforced  (w).  The  purchaser 
has  a  right  to  assume  that  he  will  be  under  no  liabilities  except 
those  created  by  the  lease  under  which  he  holds,  whereas, 
if  there  is  a  superior  lease,  he  will  be  liable  to  be  evicted  by  the 
superior  landlord  in  the  event  of  any  breach  of  the  covenants  in 
the  superior  lease.  And  it  is  apprehended  that  it  would  make 
no  difference  if  the  covenants  in  the  two  leases  were  identical, 
because,  although  the  purchaser  would  be  safe  from  eviction  if  he 
observed  such  covenants,  he  would,  in  the  event  of  a  breach, 
or  an  intended  breach,  have  to  settle  with  two  landlords  instead 
of  one,  and  be  to  this  extent  in  a  worse  position. 


{2>)  Walter  v.  Maunde  (1820),  1  J.  &  W.  181;  Paterson  v.  Long  {1843), 
(5Beav.  590;   13  L.  J.  Ch.  1. 

((/)  Molynevx  v.  Hawtrey,  1903,  2  K.  J3.  487  ;  72  L.  J.  K.  E.  873. 

(r)   Weston  v.  Savacje  (1879),  10  Ch.  I).  736 ;  48  L.  J.  Ch.  239. 

(s)  Jones  V.  Eimmer  (1880),  14  Ch.  D.  588  ;  49  L.  J.  Ch.  775  ;  7i'e  T>aris  and 
Varey  (1888),  40  Ch.  D.  601  ;  58  L.  J.  Ch.  143. 

it)  Be  HaedicA-e  and  LipsJH,  1901,  2  Oh.  666  ;  70  L.  J.  Ch.  811. 

(h)  Darlington  v.  Hamilton  (1854),  Kay,  550;  23  L.  J.  Ch.  1000  ;  Blake  v. 
I'hini}  (1847),  3  C.  B.  976  ;    16  L.  J.  C.  P.  159. 


VENDOR  .S    TITLE. 


41 


It  is   considered    that   no    obiection   could   be    made    merely  if  head  lease 

•'  creates  no 

because  the  grantor  of  the  lease,  which  is  the  subject  of   the  right  enforce- 

'^  able  against 

purchase,  was  the  owner  of  a  chattel  interest  only  in  the  land,  ^'^'^Jf^'J^^^^^fj^g 
e.g.,  a  long  term  of  years  subject  to  a  nominal  rent,  and  free  "ot  apply. 
from  any  covenant  or  condition  of  re-entry  (x).     In  such  a  case 
the  instrument  creating  the  term  would  create  no  liability  by 
which  the  purchaser  could  be  affected  directly  or  indirectly. 

If  leasehold  property  has  been  sub-demised  to  a  mortgagee,  Mortgagee  by 

demise  must 

and  he,  or  some  person  deriving  title  under   him,  puts  it  up  not  describe 

property  as 

for  sale,  describing  it  as  held  for  the  whole  term  created    by  held  for  whole 

"  _  .  term. 

the  lease,  without  disclosing  that  the  principal  term  is  out- 
standing, this  is  a  misdescription  which  invalidates  the  sale  (//). 

The  statutory  rules  which  preclude  a  purchaser,  in  the  absence  when  pur- 
chaser should 
of  stipulation,  from  requiring  the  production  of  the  title  to  the  insist  on  a 

stipulation 

freehold   or  leasehold   reversion,  do  not  exempt  him  from  the  enabling  hhn 

to  inquire  into 

application  of  the  doctrine  of  constructive  notice,  it  being  negli-  lessor's  title. 
gence  on  his  part  to  enter  into  a  contract  which  does  not  negative 
those  rules.  It  follows  that  where  the  property  is  valuable,  being 
subject  only  to  a  ground  rent,  and  the  lease  is  recent,  and  the 
lessor  is  not  a  person  whose  title  is  w^ell  known,  a  prudent  pur- 
chaser will  insist  on  the  contract  containing  a  stipulation  enabling 
him  to  require  the  production  of  some  evidence  of  the  lessor's 
title.  This  observation  applies  with  increased  force  where  the 
property  sold  is  held  by  underlease,  it  being  important  that  the 
purchaser  should  know  what  are  the  covenants  and  conditions 
of  the  head  lease,  the  breach  of  which  would  give  the  head 
lessor  the  right  to  re-enter  (z). 

On    the    sale    of    an    estate    held  for  lives    the  vendor  must  Property  held 

,        .   ,       •  .    .         for  lives. 

supply  the  purchaser  (at  the  hitter's  expense)  with  the  requisite 
evidence  in  proof  of  the  existence  and  correct  ages  of  the  cestiiis 
que  vie. 

{x)  See  Darlincjton  v.  Hamilton,  sup.  (»)• 

{y)  Madelei/  v.  Booth  (1848),  2  I)e  G.  &  S.  718;  Be  Bei/fns  and  Master 
(1888),  39  Ch.  D.  110.     Bee  also  Be  Scott  ami  Eave  (1902),  86  L.  T.  617. 

(2)  Batman  v.  Harland  {\%^l) ,  17  Ch.  D.  353;  50  L.  J.  Ch.  642;  Be 
Nishet  and  Potts,  1906,  1  Ch.  386,  411  ;  75  L.  J.  Ch.  238. 
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Easements 
and  restrictive 
covenants  an 
objection 
to  title. 

In  what  cases 
knowledge  of 
liurcliaser 
jirecludes 
objection. 


Easement 
must  be  dis- 
closed, not- 
withstanding 
general  con- 
dition. 

Restrictive 
covenants  do 
not  bind  pur- 
chaser without 
notice  or  any 
person  claim- 
ing under  him 
with  notice, 
but  subse- 
quent pur- 
chaser cannot 
be  compelled 
to  rely  on 
predecessor's 
want  of  notice. 


Kascmoits  and  restrictive  covenants. 

The  existence  of  easements,  resti'ictive  covenants,  or  other 
burdens  derogatin^^  from  the  absolute  ownership  of  the  property, 
constitutes  a  valid  ground  of  objection  to  the  title,  if  the  pur- 
chaser did  not  know  of  them  at  the  date  of  the  contract  (a). 
If  a  vendor  has  expressly  agreed  to  make  a  marketable  title, 
or  to  sell  free  from  incumbrances,  he  is  bound  to  procure  a  release 
of  all  burdens  of  this  kind,  whether  the  purchaser  was  aware 
of  them  or  not  (b). 

A  general  condition,  that  the  property  is  sold  subject  to  all 
easements  affecting  the  same,  does  not  exempt  the  vendor  from 
the  obligation  of  disclosing  an  easement  of  which  he  was  aware(c). 

As  to  restrictive  covenants,  it  will  be  borne  in  mind  that 
the  burden  of  them  does  not  run  with  freehold  land  at 
law,  and  that,  after  the  land  affected  by  them  has  been  acquired 
by  a  bond  Jide  purchaser  for  value  without  notice,  they 
cannot  be  enforced  in  equity  either  against  that  purchaser  or 
against  any  person  claiming  title  under  him,  whether  the  latter 
has  notice  of  them  or  not.  But  a  purchaser  who  after  the 
contract  discovers  the  existence  of  covenants  of  this  kind  cannot 
be  compelled  to  complete,  because  his  title  will  depend  on  the 
vendor's  want  of  notice,  and  he  may  find  that  he  has  bought 
a  law  suit  {d).  Moreover,  a  purchaser  who  buys  under  a  con- 
dition precluding  him  from  requiring  a  forty  years'  title  has 
constructive  notice  of  any  restrictive  covenant  contained  in  a 
deed  less  than  forty  years  old,  but  dated  before  the  stipulated 
root  of  title  {c). 


(a)  Ellis  y.  Beyers  (1885),  29  Ch.  1).  GGl ;  lie  Ehsworth  and  Tidi/ (1889), 
42  Ch.  D.  23  ;  58  L.  J.  Cb.  665 ;  see  also  Be  Gloay  and  Miller  (1883),  23  Ch.  D. 
at  p.  327  ;  52  L.  J.  Ch.  654. 

{h)   Cato  V.  Thompson  (1882),  9  Q.  B.  D.  616. 

(c)  Heijivoody.  Mallalicn  (1883),  25  Ch.  D.  357  ;  53  L.  J.  Ch.  492;  and  see 
siqi.,  p.  36. 

((/)  Nottimjham,  &(.  Co.  v.  Butler  (1886),  16  Q.  B.  D.  778,  790;  55 
L.  J.  Q.  B.  280.  Compare  Bellandman  and  Wilcox,  1902,  1  Ch.  599;  71 
L.  J.  Ch.  263. 

(e)  Be  Nishet  and  Bolts,  1906,  1  Ch.  386  ;   75  L.  J.  Ch.  238. 
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As  to  other  incuinhrances. 
If  the  property  is  subject  to  any  incumbrance  which  cannot  when  pro- 
be discharged,  the  conditions  shouki  provide  for  this  defect  in  chL^erwiTich 
the  title.     All  the  facts  connected  with  such  incumbrance  should  paid  off. 
be  accurately  stated  ;   and,  if  it  is  not  likely  to  be  enforced,  it 
may  be  sufficient  to  bind  the  purchaser  to  make  no  objection  on 
that  account ;  and  in  other  cases  it  may  be  expedient  to  ofier 
an  indemnity  to  the  purchaser,  and  to  provide  that  he  shall  be 
satisfied  therewith  ;    but    it   is  very  important   that  the  terms 
and  nature  of  the  indemnity  should  be  clearly  stated.     In  the 
absence  of    special  contract,   a  purchaser  cannot    be  compelled 
to  take  a  defective  title  with  an  indemnity,  nor  can  a  vendor  be 
compelled  to  give  an  indemnity  (/). 

The  Conv.  Act,  1881,  s.  5,   enables  the  Court  on  a  sale  to  Power  of 
1  1T1-11P  •  n^    Court  to  pro- 

make  an  order  dischargnig  land  from  an  mcumbrance  on  sum-  vide  for  in- 

..,.  ,,  1     ■  I    •        1  •  -,    cumbrauces 

cient  provision  being  made  to  meet  it  in  the  manner  mentioned  aud  to  free 
m  the  Act  (//).  from. 

A  quit-rent  or  other  perpetual   annual  sum  charQ;ed  on  land  Quit-rents 

^  ^       ^  ^  and  family 

may  be  redeemed  at  a  price  fixed  by  the  Board  of  Agriculture  charges. 
and   Fisheries,    and    a    certificate   of    the   Board   is   conclusive 
evidence   of    the   redemption  (//).      Powers   to   override   family 
charges  are  conferred  by  the  S.  L.  Acts  (/). 

Tithe  rent-charge,  and  land  tax,  are  not  incumbrances,  so  that  Tithe  rent- 
if  nothing  is  said  about  them  in  the  contract,  the  purchaser  takes  iand\xx 

. ,  J  1  •       J    J      i  1  1  1  .         .  1^°''  incum- 

the  property  subject  to  them,  and  can  make  no  objection  on  that  brances. 
account  (j). 

As  to  stamping  of  documents. 
A  purchaser  is  entitled  to  require  that  all  the  title  deeds  bear  Purchaser 

may  require 

the  proper  stamp.     If  any  deed  executed  before  the  17th  May,  deeds  to  bear 

proi^er  stamp. 

1888,   is    unstamped  or   insufficiently   stamped,  the   conditions 
should  provide  that  the  expense  of  stamping  shall  be  borne  by 


(/)  Dart,  Ttliecl.,  1081. 

{(j)  See  Wolst.  Conv.  Acts,  9tli  ed.,  35. 

(/()  Conv.  Act,  1881,  s.  45 ;  Wolst.  Conv.  Acts,  9th  ed.,  113. 

(0  S.  L.  Act,  1882,  8.  20  ;  S.  L.  Act,  1890,  s.  4. 

(j)  See  Dart,  7th  ed.,  393,  395. 
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the  purchaser,  if  he  requires  it  to  be  done.     Such  a  coiulitioii 
would  be  void  as  to  any  deed  dated  after  the  16th  May,  1888(/j). 

As  to  identification  of  parcels. 
Identification.  It  is  a  uccessary  part  of  the  deduction  of  a  good  title  to  pro- 
vide satisfactory  evidence  of  the  identity  of  the  parcels.  To  do 
this  completely  is  often  difficult,  so  that  some  provision  qualifying 
the  purchaser's  right  in  this  respect  is  generally  introduced.  In 
a  case  where  it  was  provided  "  that  no  further  evidence  of  identity 
shall  be  required  than  what  is  afforded  by  the  abstract  or  the 
documents  therein  abstracted,"  and  the  descriptions  in  the 
documents  differed  among  themselves  and  from  the  descriptions 
in  the  particulars  of  sale,  the  purchaser  was  held  entitled  to 
further  proof  of  identity  (/).  And  in  another  case,  where  it  was 
provided  "  that  the  purchaser  shall  not  require  any  further  proof 
of  identity  than  is  furnished  by  the  title  deeds  themselves," 
Kindersley,  V.-C,  observed,  "I  am  of  opinion  that  under  this 
condition,  if  the  deeds  do  not  show  identity,  the  purchaser  cannot 
call  for  any  other  evidence;  but  that,  on  the  other  hand,  the 
contract  is,  in  effect,  that  the  deeds  shall  show  identity,  so  that 
if  they  do  not,  a  good  title  is  not  made  "  (w). 

As  to  the  description  of  the  j^'t'operty. 

What  the  The  particulars  of  sale,  or,  on  a  sale  by  private  contract,  the 

should  Htate.  agreement  itself,  sliould  accurately  describe  the  house  or  land 
which  is  the  subject  of  sale,  and,  if  the  vendor's  interest  is  less  than 
the  fee  simple,  the  nature  of  that  interest  (mm).  If  the  property 
is  let  to  a  tenant,  the  nature  and  terms  of  the  tenancy,  and  the 
rent  paid  by  him,  should  be  stated.  If  it  is  sold  subject  to  any 
charge  or  obligation,  this  also  should  be  stated;  in  short,  the 
particulars  should  contain  all  such  information  as  is  necessary 
to  inform  the  purchaser  of  the  real  nature  of  the  property  put 

(/.■)  Stamp  Act,  1891,  s.  117  ;  as  to  fiu'ther  stamps,  see  now  Fin.  (1909-10) 
Act,  1910,  s.  4  (3). 

(/)  Flower  V.  Hartopp  {\Mo),  6  Beav.  476  ;   12  L.  J.  Cb.  39. 
(j»)   Ciirlimj  V.  Austin  (1862),  2  Dr.  &  Sm.  129  ;   10  W.  E.  682. 
[mm)  Dart,  7th  ed.,  150. 
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up  for  sale(»).  There  must  be  no  wilful  concealment  of  anything 
which  it  is  material  for  the  purchaser  to  know,  no  ambiguity  in 
the  description  which  is  likely  to  mislead  him. 

Before  the  Judicature  Act,  a  misdescription  rendered  the  sale  Rule  of  equity 

.  J       ,    ,  1      i_  r(  i         c  -J  1  1       1  1  •  as  to  right  of 

void  at  law,  but  Courts  or  equity  would  oblige  the  purchaser  to  purchaser  in 

.    , ,  i  •   1  CI  case  of  mis- 

accept  the  property  with  an  abatement  of  the  purchase-money  description. 

by  way  of  compensation,  in  any  case  where  he  would  thereby  get 

the  substantial  benefit  of  his  contract  (nii).     The  rules  of  equity 

are   now  the  rales  of   every  branch   of  the  Supreme  Court  of 

Judicature  (o). 

It   is    usual,    however,    to  make   express   provision   for   mis-  Condition  as  to 

,  ..  ,  ,..  c  1  /-\  ■  conijjensation 

descriptions    by   a   condition   or    sale.      One    in    common  use  for  misdescrip- 
provides  that  misdescriptions  in  the  particulars  shall  not  annul 
the  sale  or  entitle  either  party  to  compensation.     Sometimes  it 
is  provided  that  compensation  to  be  fixed  by  arbitration  shall  be 
allowed. 

These  conditions  apply  only  to  such  errors  as  in  their  absence  Condition  does 
would  invalidate  the  sale  {}>).     It  is  also  settled  that  a  vendor  where  mLtake 
cannot  avail  himself  of  such  conditions  where  the  mistake   is  afiects  the 
wilful   and  tlierefore   amounts   to  a  fraud,   or    where    the    mis-  the  contract. 
description  is  on  a  material  and  substantial  point  so  far  affecting 
the  subject  of  the  contract  that  it  may  be  reasonably  supposed 
that,  but  for  such  misdescription,  the  purchaser  would  not  have 
entered  into  the  contract  at  all.     In  such  a  state  of  facts  the  pur- 
chaser may  be  considered  as  not  having  purchased  the  thing 
which  is  the  subject  of  sale(r7). 

Where   the   property  is   described   as    containing   a    certain  Error  as  to 
quantity  without  any  qualification,  and  the  actual  quantity  turns 
out  to  be  less,  the  purchaser  is,  as  a  general  rule,  entitled  to 
an  abatement  out  of   his  purchase-money   for   the   deficiency, 

(n)  Dart,  7th  ed.,  123. 

{mi)  Haheij  v.  Grant  (ISOG),  13  Ves.  73,  79. 

(o)  Judicature  Act,  1873,  s.  25  (11). 

(p)  L'.'sHev.  Tompson  (18ol),  9  Htire,  2(58;  20  L.  J.  Ch.  ofil  ;  Dart,  7th  ed., 
146. 

{<j)  FliyJd  V.  B<.oth  (183;-)),  1  Bing.  N.  C.  370  ;  4  L.  J.  (X.  S.)  C.  P.  6(5 ;  He 
Fawcett  and  Holmes  (1889),  42  Ch.  D.  150;  58  L.  J.  Ch.  763. 
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Effect  of 
expressions 
"or  there- 
abouts," 
"  more  or 
less,"  "  by 
estimation." 


Vendor  not 
bound  to  dis- 
close patent 
defects. 


Latent  defects, 
when  a  ground 
of  objection, 
or  for  com- 
pensation. 


whether  there  is,  or  is  not,  the  usual  condition  as  to 
compensation  (r). 

QuaUfying  words  such  as  "or  thereabouts,"  "more  or  less," 
or  "by  estimation,"  will  only  cover  slight  errors.  Thus  a  pur- 
chaser has  been  compelled  to  accept  without  compensation 
property  described  as  containing  by  estimation  forty-one  acres, 
more  or  less,  but  really  containing  only  thirty-six  acres  (s)  ;  but 
not  a  farm  described  as  containing  "by  estimation  349  acres,  or 
thereabouts,  be  the  same  more  or  less,"  but  which  fell  short  of 
that  quantity  by  110  acres  (0  ;  nor  property  described  as  con- 
taining 753  square  j^ards  or  thereabouts,  but  in  fact  containing 
only  573  square  yards  (u). 

As  regards  jDatent  or  obvious  defects  in  the  state  and  condition 
of  the  property,  such  as  a  purchaser  with  ordinary  diligence 
could  discover  for  himself,  e.g.,  its  want  of  repair,  or  bad  state  of 
cultivation,  or  the  existence  of  a  footpath  over  a  field  (x),  the 
vendor  is  not  bound  to  mention  them,  but  he  must  not  studiously 
conceal  them. 

The  existence  of  an  easement  not  discoverable  by  inspection 
of  the  property,  and  not  known  to  the  jDurchaser  at  the  date  of 
the  contract,  is  an  objection  to  the  title  enabling  the  purchaser 
to  rescind  the  contract  or  to  claim  compensation  under  the 
ordinary  condition,  whether  the  vendor  was  aware  of  it  or  not  (ij). 
But  as  regards  a  latent  defect  affecting  the  condition  or  value  of 
the  property,  but  not  the  title  (z),  the  general  rule  is  that  the  Court 
will  refuse  specific  performance  if  the  vendor  was  aware  of  it  at 
the  date  of  the  contract  and  did  not  disclose  it,  but  not  otherwise. 


(r)  Hill  V.  B K( liey  (ISll),  17  Yes.  394,  where  the  reason  for  this  rule  is 
given. 

(s)  Winch  V.  Winchester  (1812),  1  V.  &  B.  375.  It  is  doubtful  whether  this 
case  would  be  followed  in  the  present  daj^  although  cited  without  disapproval 
in  Joliffe  V.  Baker  (1883),  11  Q.  B.  D.  255,  273 ;  52  L.  J.  Q.  B.  609. 

(t)  Portman  v.  Mill  (182G),  2  Euss.  570;  8  L.  J.  (O.  S.)  Ch.  161. 

(h)  WhittemoreY.  TF.  (1869),  8  Eq.  603 ;  38  L.  J.  Ch.  17.  See  Be  Terry 
and  White  {1886),  32  Ch.  D.  14;  55  L.  J.  Ch.  345. 

(x)  Bowles  V.  Round  (1800),  5  Ves.  508. 

ly)  Ashhurner  v.  Seivell,  1891,  3  Ch.  405  ;  60  L.  J.  Ch.  784. 

(z)  Debenham  v.  Sawbridge,  1901,  2,Ch.  9Sj  70  L.  J.  Ch.  52-5 
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This  rule  was  applied  to  a  case  where  both  parties  were  unaware 
at  the  time,  but  discovered  afterwards,  that  the  neighbouring 
houses  were  used  for  immoral  purposes,  but  not  in  a  case  where 
the  property  itself  was  used  hy  the  tenant  for  such  purposes,  on 
the  ground  that  the  purchaser  would,  if  he  completed,  be  exposed 
to  criminal  proceedings  under  the  Criminal  Law  Amendment 
Act,  1885  (z). 

The  right  of  the  purchaser  to  relief  for  a  misdescription  may  Right  of  pur- 
be  rebutted  by  showing  that  he  was  aware  of  the  actual  state  of  may  be  re- 

butted  by 

the  property  at  the  time  of  the  purchase  (a).     But  such  know-  proof  of 

knowledge. 

ledge  must  be  proved,  and  will  not  be  presumed  from  circum- 
stances which  render  it  probable  that  he  possessed  it.  Thus  it 
has  been  held  that  a  purchaser  cannot  be  pi-esumed  to  know 
the  measurements  of  a  piece  of  land  because  it  has  been  in  his 
occupation  (h),  or  to  know  of  easements  affecting  it  because  he 
lived  in  the  neighbourhood  (c). 

In  the  absence  of  any  condition  on  the  subject,  a  purchaser  As  to  errors 

discovered 

is  not  entitled  to  relief  for  a  defect  of  title  discovered  after  com-  after  com- 
pletion. 
pletion  of  the  purchase,  except  so  far  as  it  is  covered  by  the 

covenants  for  title  (d).  A  condition  allowing  compensation  for 
errors  of  description  extends  to  errors  discovered  after  comple- 
tion, unless  expressly  limited  to  those  discovered  before  {e). 
Breach  of  a  collateral  warranty,  cf/.,  as  to  drains,  may  also  give 
rise  to  an  action  for  damages  even  after  conveyance  ( /) . 

Of  late  years  a  condition  to  the  effect   that   the  description  Condition 

p    1  •       •  1      II    i^egativing 

shall  be  taken  as  correct,  and  that  an  error  of  description  shall  right  to  com- 

.  .  pensation. 

neither  annul  the  sale  nor  give  a  right  to  compensation,  has 


{z)  Lucas  V.  James  (1849),  7  Hare,  410  ;   18  L.  J.  Ch.  329  ;  Ilojx'  v.  Walter, 
1900,  1  Ch.  257 ;  69  L.  J.  Ch.  166. 

(a)  Di/er  v.  Hargrare  (1805),  10  Ves.   505  ;  Farchrother  v.   Gihson  (1857),  1 
De  G.  &  J.  602.     See  Cato  v.  Thompson  (1882),  9  Q.  B.  I).  610. 

(b)  King  v.  Wilson  (1843),  6  Beav.  124. 

(c)  Shackleton  v.  SittcUffe  (1847),  1  De  G.  &  S.  609. 

(el)  nebenham  v.  Haivbri'Jge,  1901,  2  Ch.  98,  108;  70  L.  J.  Ch.  525. 
(e)  Fabner  v.  Johnson  (1884),  13  Q.  B.  D.  351 ;  53  L.  J.  Q.  B.  348. 
(/)  De  Lassalle  v.  Guildford,  1901,  2  K.  B.  215;  70  L.  J.  K.  B.  533.     But 
see  Oreswolde-Williams  v.  Barnebij  (1900),  83  L,  T.  708. 
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Applies  only 
to  physical 


and  cannot 
be  relied  on 
where  mistake 
is  serious. 


Whether 
vendor  can 
claim  com- 
pensation for 

mistake. 


Relief,  where 
purchaser 
misled  by 
ambiguity  in 
particulars. 


come  into  common  use,  particularly  on  sales  of  small  properties. 
It  has  been  held  that  such  a  condition  applies  only  to  physical 
errors,  i.e.,  errors  in  the  description  of  the  material  thing  which 
is  the  subject  of  sale,  and  not  to  errors  which  could  not  have 
been  discovered  by  an  inspection  of  the  property  (g).  It  has  also 
been  held  that,  in  the  event  of  a  serious  deficiency  in  quantity, 
this  condition,  while  it  prevents  the  purchaser  from  insisting 
on  specific  performance  with  compensation,  does  not  enable  the 
vendor  to  enforce  specific  performance  without  it  (h). 

A  misdescription  is  generally  one  which  makes  the  property 
appear  more  valuable  than  it  really  is.  But  it  may  happen  that 
a  mistake  is  made  to  the  prejudice  of  the  vendor.  Suppose, 
for  example,  that  the  acreage  is  largely  understated,  or  that  the 
property  is  described  as  subject  to  some  obligation  materially 
diminishing  its  value,  which  does  not  in  fact  exist.  If,  in  a 
case  of  this  kind,  the  misdescription  is  the  result  of  a  hondjide 
mistake  made  under  such  circumstances  as  to  be  excusable,  and 
it  appears  that  the  contract  has  been  entered  into  by  both  parties 
and  the  price  fixed  on  the  basis  of  the  incorrect  statement, 
equity  would  not  enforce  specific  performance  against  the  vendor 
except  on  the  terms  of  the  purchaser  paying  an  increased 
purchase-money.  And  this  would,  d  fortiori,  be  so  if  there  is 
the  usual  condition  providing  that  compensation  for  misdescrip- 
tion shall  be  paid  to  as  well  as  by  the  vendor  (/). 

If  the  particulars  are  ambiguous,  so  that  a  purchaser  may  not 
unreasonably  have  been  led  into  a  mistake  as  to  the  character 
of  the  property,  and  he  shows  by  parol  evidence  that  he  did  in 
fact  make  such  mistake,  specific  performance  will  not  be  enforced 
against  him  (A).     But  if  the  particulars  are  plain,  a  purchaser 

{g)  Be  Beijfus  and  Master  (1888),  39  Ch.  D.  110  ;  Be  Pitckett  and  Smith, 
1902,  2  Ch.  258;  71  L.  J.  Ch.  666. 

(/i)  Jacobs  V.  Bevell,  1900,  2  Ch.  858 ;  69  L.  J.  Ch.  879. 

[i)  Leslie  v.  Tompson  (1851),  9  Hare,  268  ;  20  L.  J.  Ch.  561  ;  Calverley  v. 
Williams  (1790),  1  Yes.  juu.  210;  Baxendale  v.  Scale  (1855),  19  Beav.  601  ; 
24  L.  J.  Ch.  385 ;   PnVe  v.  North  (1837),  2  Yo.  &  Coll.  620  ;  7  L.  J.  Ex.  Eq.  9. 

(/c)  Manser  v.  Bach  (1848),  6  Hare,  443  ;  Torrance  v.  Bolton  (1872),  8  Ch. 
118;  42  L.  J.  Ch.  177;  ami  see  Blaihenj  v.  Kceces,  1900,  2  Ch.  175;  75 
L.  J.  Ch.  464. 
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cannot  resist  specific  performance  on  the  ground  that  he  has 

misunderstood  them,  such  misunderstanding  heing  due  only  to 

his  own  carelessness  (/). 

A  verbal  statement  by  the  auctioneer  at  the  time  of  sale  is  Verbal  state- 
ment of 
not  admissible  as  evidence  on  the  part  of  the  plaintiff  to  vary  auctioneer  not 

atlmissible  to 

or  explain  the  particulars  (//;),  but  may  sometimes  be  pleaded  vary  particu- 
lars, except 
as  a  defence  to  an  action  for  specific  performance.     Thus,  in  a  as  a  defence 

to  action. 

case  where  the  auctioneer  verbally  corrected  a  serious  misdescrip- 
tion, it  was  held  that  the  purchaser  could  not  enforce  specific 
performance  with  compensation  for  the  misdescription,  even  if 
he  did  not  hear  the  statement  (»). 


As  to  laud  i)i  Middlesex  or  YoiLsliire. 
If  the  land  is  situated  in  Middlesex  or  in  Yorkshire,  the  vendor  Condition 

111  •       1      i>  1  where  docu- 

should  ascertani  before  he  puts  up  the  property  for  sale  that  mentsnot 
all  deeds  and  wills  affecting  it  have  been  duly  registered  under  county 
the  Local  Registry  Acts  ;  and  if  any  have  not  been  so  registered, 
a    condition    precluding    objection    on  that  account  should  be 
inserted. 

As  to  time  for  delivery  of  abstract  and  for  scndi)i<j  i)i  reqiiisitioits, 
and  conditio)i  enahli)i(j  vendor  to  rescind  on  account  of 
objections  taken. 

A  condition  fixing  the  time  within  which  an  abstract  should  Time  within 

.  which  abstract 

be  delivered  to  the  purchaser  was  formerly  usual,  but  is  now  should  Le 


more  commonly  omitted  except  where  the  sale  is  made  under 
the  Court,  in  which  case  it  is  required  by  tiie  liules  of  the 
Supreme  Court  (p).    If  no  time  is  fixed,  the  purchaser  may  serve 


{!)  Tamidin  v.  James  (1880),  15  Ch.  D.  215;  Van  FraayhY.  KccrkJije,  VMYl, 
2  Ch.  266;  71  L.  J.  Ch.  598  ;  reversed  on  another  point,  1903,  1  Ch.  -iU;  72 
L.  J.  Ch.  260. 

{m)  lIiij(jinson  v.  Clowes  (180S),  15  Yes.  516. 

{n)  Re  Hare  and  O'More,  1901,  1  Ch.  93  ;  70  L.  J.  Ch,  45. 

(p)  R.  S.  C,  0.  51,r.  2. 

P.  4 


delivered. 
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Condition 
requiring 
objections  to 
be  made 
within  a  given 
time. 


Taking  posses- 
sion, when  an 
acceptance 
of  title. 


a  notice  on  the  vendor  fixing  a  reasonable  time  for  the  dehvery 
of  a  proper  abstract,  and  if  such  notice  is  not  compKed  with  may 
rescind  the  contract,  and  recover  his  deposit  with  interest,  and 
also,  where  an  imperfect  abstract  has  been  delivered,  the  costs 
incurred  by  him  in  investigating  the  title  as  shown  by  such 
imperfect  abstract  (q). 

Generally  a  purchaser  is  required  to  make  his  requisitions 
and  objections  within  a  given  time,  with  power  for  the  vendor 
to  annul  the  sale  if  requisitions  or  objections  are  insisted  on 
which  he  is  unable  or  unwilling  to  remove  or  comply  with. 

Wlien  ialdmi  possession  is  a  waiver  of  objections  to  the  title. 

The  taking  of  possession  by  the  purchaser  is  an  equivocal  act, 
but  does  not  of  itself  amount  to  an  acceptance  of  the  title.  In 
every  case  it  is  a  question  depending  upon  the  circumstances 
whether  the  conduct  of  the  purchaser  is  inconsistent  with  an 
intention  to  call  for  the  title,  or  to  insist  on  objections  to  it  (s). 
In  Fleetivoodv.  Green  (t),  specific  performance  was  decreed  against 
a  purchaser  who  had  remained  in  possession  for  a  considerable 
time  after  the  delivery  of  an  abstract  without  making  any  ob- 
jection; and  in  Burnell  v.  Brown  (»),  a  purchaser  was  held  to 
have  waived  any  objection  on  the  ground  of  the  property  being 
subject  to  a  right  of  sporting,  by  taking  possession  with 
knowledge  of  the  existence  of  such  right. 

If  a  contract  contains  no  stipulation  that  possession  may  be 
taken  before  completion,  and  the  purchaser  takes  possession, 
knowing  that  there  are  defects  of  title  which  are  irremoveable, 
the  taking  of  possession  is  a  waiver,  but  not  so  if  the  defects  are 
removeable  {x). 


{q)  Compion  v.  Bagley,  1892,  1  Ch.  313;   61  L.  J.  Ch.  113. 
(s)  Simpson  v.  »S'orW  (1854),  4  D.  M.   &  G.  665;  24  L.  J.  Ch.  562.      See 
Dart,  7th  ed.,  512—514. 
{t)  (1809),  15  Ves.  594. 
(w)  (1820),  1  Jac.  &  W.  168. 
\x)  lie  Gloag  and  Miller  (1883),  23  Ch.  D.  320;  52  L.  J.  Ch.  654. 
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As  to  tJte  time  for  completing  the  purchase. 
The  contract  should  name  the  clay  on  which  the  purchase  is  to  Day  for  com- 

1  1    J      1  pletingr  the 

be  completed.  pm-chase. 

In  equity  the  time  fixed  for  eomi^letion  is  held  to  be  of  the  When  time  is 

of  the  essence 

essence  of  the  contract  only  in  cases  of  express  stipulation  or  of  the  con- 
tract. 
necessary  implication  {y) .  If  the  property  is  of  a  wasting  or  pre- 
carious nature,  or  is  required  for  immediate  occupation  or  use, 
there  would  be  grounds  for  such  an  implication  (e).  On  the  other 
hand,  a  stipulation  for  payment  of  interest  by  the  purchaser,  in 
case  the  contract  is  not  completed  on  the  day,  would  raise  a 
contrary  inference  (a). 

If,  where  time  is  not  originally  of  the  essence  of  the  contract,  Either  party 

.  MiP  11  1  may,  if  the 

either  party  is  guilty  oi  unnecessary  delay,  the  other  party  may  other  is  guilty 

.        , .      .   .  11-  °^  delay,  fix  a 

give  him  a  written  notice  limiting  a  reasonable  time  within  which  time  foV  com- 
pletion by 
the  thing  required  to  be  done  must  be  done,  and  that,  in  ease  of  reasonable 

notice. 

default,  the  contract  will  be  treated  as  at  an  end  {h).  If  no 
time  is  fixed  for  completion,  a  reasonable  time  is  implied  (c). 

It  is  assumed   in   the   preceding   paragraph   that   the   thing  if  vendor  has 
required  to  be  done  is  something  within  the  power  of  the  party  purchaser  keed 

,..  .  I'll  •  1  ^^'^^  8'^^  ^^^'^ 

to  do,  e.g.,   the  obtaining  of  some  obtainable    evidence,  or  the  time  to  acquire 

.  a  good  one. 

procuring  of  some  person  to  concur  in  the  conveyance  whose 
concurrence  the  vendor  is  entitled  to  insist  on  (c/).  If  the  vendor 
can  neither  convey  nor  compel  a  conveyance  from  other  parties, 
the  purchaser  may  at  once  repudiate  the  contract,  without 
waiting  to  see  if  the  vendor  can  procure  some  third  party  to 
join  (e). 

{!/)  Parkin  v.  ThoroJd  (1852),  IG  Beav.  59  ;  22  L.  J.  Ch.  170. 

(2)  Hudson  V.  Temple  (1860),  29  Beav.  536 ;  30  L.  J.  Ch.  251 ;  Tilley  v. 
Thmias  (1867),  L.  E.  3  Ch.  61. 

(a)  Welh  V.  Hufjhes  (1870),  10  Eq.  281  ;  39  L.  J.  Ch.  606  ;  Hatten  v.  Bussell 
(1888),  38  Ch.  D.  334  ;  57  L.  J.  Ch.  425. 

{h)  Green  v.  Serin  (1880),  13  Ch.  I).  589;  49  L.  J.  Ch.  166. 

((•)  Simpson  \.  Hiujhes  {l^Ti),  66  L.  J.  Ch.  334;  76  L.  T.  237;  Nosotiiv. 
Auerbach  (1898),  79  L.  T.  413. 

{d)  Hatten  v.  Russell  (1888),  38  Ch.  D.  334 ;  57  L.  J.  Ch.  425. 

(e)  Bellamy  v.  Dehenham,  1891,  1  Ch.  412  ;  60  L.  J.  Ch.  166;  Be  Cooke  and 
Holland  (1898),  78  L.  T.  106 ;  Macondiy  v.  Clayton,  1898,  1  I.  E.  291. 

4—^ 
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Vendor  may 
cure  a  defect 
of  title  at  any 
time  before 
contract  is 
repudiated  on 
that  account. 

Damages  for 
vendor's  delay. 


Eule  as  to 
interest  in  the 
absence  of 
stipula- 
tion (gg). 


Where  usual 
condition  as 
to  payment  of 
interest. 


A  vendor  having  a  bad  title  at  the  date  of  the  contract  may 
cure  the  defect  at  any  time  before  the  day  fixed  for  completion, 
or  even  afterwards,  provided  that  the  purchaser  has  not  in  the 
meantime  repudiated  the  contract  on  that  account  (f). 

Damages  have  been  allowed  to  a  purchaser  for  delay  in  com- 
pletion occasioned  by  the  default  of  the  vendor  in  not  using 
reasonable  diligence  to  perform  the  contract  (f/). 

As  to  interest  on  the  imrchase-money. 

In  the  absence  of  express  stipulation,  the  purchaser  is  liable 
to  pay  interest  on  the  purchase-money  from  the  day  fixed  for 
completion,  and  is  entitled  from  the  same  time  to  receive  the 
rent.  If,  however,  the  purchase  is  not  completed  on  that  day, 
owing  to  the  vendor's  fault  or  inability  to  make  a  good  title,  the 
purchaser  will  be  bound  to  pay  interest  only  from  the  time  when 
a  good  title  was  first  made  (/i),  unless  in  the  meantime  he  has 
entered  into  possession  or  receipt  of  the  rents  and  profits  (i),  or 
exercised  acts  of  ownership  (/c),  in  which  case  interest  will  run 
from  the  date  of  his  so  doing.  Even  if  he  takes  possession  he 
may  free  himself  from  the  payment  of  interest  by  placing  the 
money  to  a  separate  account  and  giving  notice  that  it  is  lying 
idle  (?).  The  rate  of  interest  used  to  be  4  per  cent,  {m),  and 
this  rate,  as  regards  debts,  has  not  been  altered  (»). 

It  is  usual,  however,  to  insert  an  express  condition  making  the 
purchaser  liable  to  the  payment  of  interest  if  "  from  any  cause 
whatever,"  or  if  "  from  any  cause  other  than  the  wilful  default 

(/)  Hoggart  v.  Scott  (1830),  1  Euss.  &  M.  293.  See  also  Dart,  7th  ed.,  1065, 
1066. 

(g)  Jones  v.  Gardiner,  1902,  1  Ch.  191 ;  71  L.  J.  Ch.  93. 

[gg)  See  Keeble  v.  Stilwell  (1898),  78  L.  T.  383. 

\h)  Esdaile  v.  Stephenson  (1822),  1  Sim.  &  St.  122;  Jones  v.  Mtidd  (1827), 
4  Euss.  118 ;  6  L.  J.  (0.  S.)  Ch.  26. 

(t)  Fludyer  v.  Cocl-er  (1806),  12  Ves.  25. 

[h)  Ballard  v.  Shutt  (1880),  15  Ch.  D.  122  ;  49  L.  J.  Ch.  618. 

(/)  Kershaw  v.  K.  (1869),  9  Eq.  56. 

[m)  Wallis  V.  Sard  (1852),  5  De  G.  &  S.  429;  21  L.  J.  Ch.  717;  Sug., 
14th  ed.,  643. 

(n)  Re  Whiteford,  1903,  1  Ch.  889,  896;  72  L.  J.  Ch.  540;  see  Re  Davy, 
1908,  1  Ch.  61 ;  77  L.  J.  Ch.  67. 
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of  the  vendor,"  the  purchase  is  not  completed  on  the  appointed 
day. 

As  to  title  deeds. 

All  the  deeds  in  the  vendor's  possession  or  power  relating  to  Deeds  to  be 
the  land  sold,  and  not  to  other  land  retained  by  him,  must  be  purchaser, 
delivered  to  the  purchaser  on  the  completion  of  the  purchase,  leiate'to^other 
however  ancient  such  deeds  may  be  (o).     If  the  deeds  relate  to  vendor, 
other  land    of  the  vendor,  however   small  in  value,  or  to  the 
extinguishment   of   rights   over   such    land(20,   he   is   entitled 
by  virtue  of  rule  5  in  s.  2  of  the  V.  &  P.  Act,  1874^,  to  retain 
them ;  but  this  enactment  applies  only  to  land,  so  that  if  a  deed 
relates  to  the  land  sold  and  also  to  personal  property,  e.g.,  a  policy 
of  assurance  which  is  retained  by  the  vendor,  the  deed  must  be 
given  up  to  the  purchaser  (q).     If,  under  the  old  practice,   a  Vendor  who 

TIT  •  1         p  1      p      1  •  '^■'^  given  a 

vendor  had,  on  a  previous  sale  oi  part  of  the  property,  given  to  covenant  for 

,  1  J     (•  1         •  1  production  to 

a  former  purchaser  a  covenant  for  production,  under  which  he  former  pur- 
would  have  remained  personally  liable  after  he  had  handed  over  to  indemnity. 
the  deeds,   he  could  not  on  that  account  have  retained  them  as 
against  the  subsequent  purchaser,  but  he  might  perhaps  have 
required  a  covenant  from  the  latter  to  perform  the  covenant  or 
indemnify  him  against  future  liability  thereunder  (?•)• 

A  vendor  retaining  deeds  is  bound  either  to  covenant  for  their  Vendor  retain- 
ing deeds  must 

production,  or  to  give  to  the  purchaser  a  statutory  acknowledg-  give  acknow- 
ledgment, and, 
ment  of  his  right  to  the  production  and  delivery  of  co^jies  of  unless  a 

trustee,  an 

them,  and  also  (if  he  is  a  beneficial  owner)  an  undertaking  for  undertaking 

for  safe 

their  safe  custody  (s).     The  acknowledgment  and  undertaking  custody. 
are  binding  on  the  vendor  personally  so  long  only  as  the  deeds 
are  in  his  possession  or  control  (t).      If  the  vendor  is  a  trustee 

(o)  I'arr  V.  Loveyrove  (ISoT),  4  Drew.  170,   182,  u. ;  lie  Duthy  and  Jesson, 
1898,  1  Ch.  419  ;  67  L.  J.  Ch.  218. 

{p)  Re  Lehmann  and  Walker,  1906,  2  Ch.  640;   75  L.  J.  Ch.  768. 

[q]  Re  Williams  and  iJudiess  of  Newcastle,  1897,  2  Ch.  144  ;  66L.  J.Ch.  543. 

(r)  Sug.,  14th  ed.,  435. 

(s)  Conv.  Act,  1881,  s.  9. 

(0  Sub-ss.  2,  9. 
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or  mortgagee,  it  is  the  usual  practice  to  stipulate  that  he  shall 
Inability  of       give  the  acknowledgment,  but  not  the  undertaking.     As  regards 

vendor  to 

obtain acknow-  documeuts  not  in  the  vendor's  possession,  and  not  being  instru- 

ledgment  from 

third  parties      meuts  of  rocord  (tf),  the  purchaser  should  see  whether  they  are 

when  an  objec- 
tion to  title.       the  subject  of  any  existing  covenant  for  production  or  statutory 

acknowledgment,  the  benefit  of  which  will  pass  to  him  on  com- 
pletion.    If  they  are  not,  he  is  entitled  to  require  the  vendor  to 
procure  such  a  covenant  or  acknowledgment  from  the  person 
Unless  pur-       who  holds  them.     If  the  vendor  cannot  do  so,  his  inability  will 
right  in  equity   be  au  objectiou  to  the  title,  unless  the  circumstances  are  such 

to  production.  i    ,•  i  •    -i  ,    •  -i      i 

that  the  purchaser  will  on  completion  have  a  right  in  equity  to 

their  production  (it). 
Practice  when        If  the   wliolo  of  ail  estate  held   under    one  title    is   sold  in 
miots.^^°        lots,  the  practice,  in  the  absence  of  special  stipulation,  is  for 

the   purchaser   of   the   largest    portion   in   value   to   have    the 

custody ;    but  if  any  lot   is   not    sold,  the   vendor   may   retain 

the  deeds. 
Purchaser  A   purchaser    is   entitled,  at   his   own   expense  (?/),    to   have 

must  pay  for 

attested  copies,  attested  copies  of  documents  not  delivered  to  him,  and  office 
copies  of  such  as  are  instruments  of  record. 

Sect.  IV. — Remedies  for  ohtaliiine/  performance  of  a  contract,  or 
relief  for  its  J>reach,  and  other  incidents  of  a  contract. 

Vendor  or  A  veudor  or  purcliascr  of  real  or  leasehold   estate,  or  their 

purchaser  can  . 

obtain  opinion   representatives    respectively,    may   at    any    time   apply    m    a 

of  judge  in  .^ 

Chambers.  ^^^^  g^^  Halhett  V.  Earl  Dudh'y,  1907,  1  Ch.  590;  76  L.  J.  Ch.  330. 

(«)  V.  &  r.  Act,  1874,  s.  2,  r.  3.     It  is  sometimes  difficult  to  say  -whether 
there  is  an  equitable  right  to  the  production  of  deeds  (see  Dart,  7th  ed., 
783,  784).      In   Barclay  v.    Baine   (1823),    1  Sim.  &   St.  449,  it  was   con- 
tended that  where  A.  is  in  possession  of  deeds  relating  to  his  own  lands  as 
well  as  to  lands  of  B.,  B.,  although  he  has  no  covenant  for  production,  has 
a  general  right  in  eqiiity  to  require  A.  to  produce  them  ;  however,  this  equity 
In  what  cases     was  treated  by  Leach,  V.-C,  as  doubtful.     But  in  Fain  v.  Ayers  {\%2(i),  2 
equitable  right   gim.  &  gt.   533  ;  4  L.  J.  (O.  S.)  Ch.  166,  where  on  a  sale  and  conveyance 
exists.  o^  land  the  vendor  had  given  no  covenant  for  production,  the  same  judge 

Avas  strongly  inclined  to  think  that  the  purchaser  had  an  equity  to  require 
the  production.     See  also  3rd  Report  of  R.  P.  Commrs. 
{y)  Conv.  Act,  1881,  s.  3  (6). 
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summary  way  to  a  judge  in  Chambers,  ia  resj^ect  of  any  requisi- 
tions or  objections,  or  claim  for  compensation,  or  any  other 
question  arising  out  of  or  connected  with  the  contract  (not  being 
a  question  affecting  the  validity  of  the  contract),  and  obtain  the 
decision  of  the  judge  thereon,  and  also  as  to  the  costs  of  the 
application  (z).  A  summons  under  the  V.  &  P.  Act  is  intended  for 
the  determination  of  distinct  isolated  points  arising  under  a  con- 
tract, not  the  general  question  as  to  the  soundness  of  the  vendor's 
title  (a).  And  although  evidence  be  adduced  tending  to  throw  a 
doubt  on  the  validity  of  the  contract,  the  Court  will  decide  on  the 
summons  a  specific  question  under  the  contract  as  it  stands  (/j). 

Under  s.  9  the  judge  has  power  to  determine  the  validity  wimtques- 
of  a  notice  to  rescind  the  contract  for  sale  (c),  or,  on  declaring  so  decided. 
that  a  good  title  cannot  be  made,  to  decide  that  the  deposit  is 
to  be  repaid  with  interest,  and  that  the  vendor  or  purchaser, 
as  the  case  may  be,  shall  pay  the  costs  of  investigating 
the  title,  or  that  any  other  things  shall  be  done  which  are  the 
natural  consequence  of  the  decision  (d) ;  but  he  has  no  jurisdic- 
tion under  this  section  to  decide  any  point  that  does  not  concern 
the  purchaser  (e). 

If  a  purchaser  claims  a  return  of  his  deposit  on  the  ground  claim  to 

return  of 

of   a  misdescription,  the  question  raised  affects  the  validity  of  deposit. 
the  contract,  and  cannot  be  decided  on  a  vendor  and  purchaser's 
summons  (/). 

The  judge  may  decide  questions  arising  on  the  form  of  the  Form  of 

/   s  conveyance. 

conveyance  {g) . 

(z)  V.  &  P.  Act,  1874,  s.  9;  Wolst.  Conv.  Acts,  9th  ed.,  13—15. 

(a)  Be  Wallis  and  Barnard,  1899,  2  Ch.  515  ;  68  L.  J.  Ch.  753. 

{h)  Be  Hughes  and  Ashley,  19(H),  2  Ch.  595  ;   (39  L.  J.  Ch.  741. 

[(■)  Be  JadxSOH  and  Woodhara  (1887),  37  Ch.  D.  44  ;  57  L.  J.  Ch.  243. 

{d)  Be  Hargreaves  and  Thompson  (1886),  32  Ch.  D.  454;  56  L.  J.  Ch.  199  ; 
Be  Ehsworth  and  Tidy  (1889),  42  Ch.  D.  23,  53;  58  L.  J.  Ch.  665  ;  Be  Arhib 
and  Class,  1891,  1  Ch.  601 ;  60  L.  J.  Ch.  263 ;  Be  Walker  and  Oakshott,  1901, 
2  Ch.  383  ;  70  L.  J.  Ch.  066. 

(e)  Be  Tippett  and  Newhould  (1888),  37  Ch.  I).  444. 

(/)  Be  Davis  and  Cavey  (1888),  40  Ch.  D.  601  ;  58  L.  J.  Ch.  143.  But  see 
Be  Haedicke  and  Lipski,  1901,  2  Ch.  666;   70  L.  J.  Ch.  811. 

{g)  Dart,  7th  ed.,  586;   Be  Cooptr  and  Crondare  (1904),  90  L.  T.  258. 
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CONTRACTS    FOR    SALE. 


Doul.tful  title 
not  forced  on 
purcliaser. 


Action  for 
Rpecifie  per- 
formance. 


Measure  of 
daniagee  on 
l)reach  of  con- 
tract for  sale. 


A  purchaser  ^Yill  not  be  compelled  to  take  a  doubtful  title  (//), 
but  the  Court  will,  as  between  vendor  and    purchaser,    decide 
either  for  or  against  the  title.     As  to  what  is  a  doubtful  title, 
the  following  propositions  may  be  regarded  as  the  result  of  the 
decided  cases: — (1)  Where  the  title  depends  on  the  construction 
of  a  general  Act  of   Parliament  or  some  general   principle   of 
law,  the  Court  ought  to  decide  the  point  and  enforce  its  decision 
against  the  purchaser,  even  though  a  Court  of  inferior  jurisdic- 
tion may  have  decided  the  same  point  otherwise  (/).     But   the 
Court  ought  to  feel  such  confidence  in  the  soundness  of  its  own 
opinion  as  to  be  satisfied  that  no  other  Court  of  equal  jurisdiction 
could  reasonably  arrive  at  a  different  conclusion  (k).      (2)  The 
title  will  not  be  forced  on  a  purchaser  if  he  would  after  completion 
be  iDrobably  exposed  to  litigation  at  the  suit  of  a  third  party,  with 
doubtful  result  (/).      (3)  A  title  will  not  be  enforced  where  its 
validity  depends  on  facts  the  accuracy  of  which  the  Court  has  not 
at  the  time  sufficient  means  of  judging,  or  where  the  evidence 
available  is  liable  to  be  displaced  or  affected  by  evidence  not 
known  to  the  Court  (»(). 

Where  the  question  between  the  parties  is  one  which  affects 
the  validity  of  the  contract,  or  for  any  other  reason  cannot  be 
decided  on  a  vendor  and  purchaser's  summons,  the  remedy  of 
the  party  aggrieved  is  by  an  action  for  specific  performance  or 
by  an  action  claiming  damages  for  the  breach. 

The  general  rule  of  law  that  where  a  person  makes  a  contract 
and  breaks  it  he  must  pay  the  whole  damage  sustained  in  con- 
sequence does  not  apply  to  contracts  for  the  sale  of  real  estate, 
in  respect  of  which  a  special  rule  has  been  established,  viz.,  that 
on  a  breach  of  a  contract  of  this  nature  arising  from  want  of 


(//)  Fijrl-ey.  Wwldimjham  (1852),  10  Hare,  1. 

{i)  Alexander  v.  Mills  (1870),  6  Oh.  124;  40  L.  J.  Ch.  73. 

(/c)  rahner  v.  Locke  (1881),  18  Ch.  D.  381;  51  L.  J.  Ch.  124;  Be  Hollis' 
Hospital  and  Hague,  1899,  2  Ch.  540  ;  68  L.  J.  Ch.  673. 

[I)  Re  Marshall  and  Salt,  1900,  2  Ch.  202;  69  L.  J.  Ch.  542. 

(m)  Re  Handman  and  Wilcox,  1902,  1  Ch.  599;  71  L.  J.  Ch.  263;  Re 
Douf/las  and  Foirell,  1902,  2  Ch.  296  ;  71  L.  J.  Ch.  850. 
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title,  the  purchaser  can  only  recover  by  way  of  damages  the 
expense  of  investigating  the  title,  and  is  not  entitled  to  com- 
pensation for  the  loss  of  the  bargain  (n).  This  is  so,  though 
the  vendor  may  be  aware  of  his  want  of  title,  when  he  enters 
into  the  contract  (o).  But  the  special  rule  does  not  apply 
where  the  vendor  has  the  means  of  making  a  good  title,  but 
declines  to  take  the  necessary  steps  to  do  so  (p). 

It  is  usual  for  the  vendor  to  protect  himself  against  liability  Conditions 

.  .  .  '      generally 

to  pay  mterest   or    costs   ni    case    of    his    not    benig   able    to  inserted'in 

.  .  contracts  to 

make  a  title,  by  a  condition  enabling   him  to  rescind   in  that  protect  vendor 

against  lia- 
event.  bility  if  unable 

•  1  ,  .  to  make  title. 

On  a  sale  by  auction,  a  vendor  usually  reserves  to  himself 
a  power  to  re-sell  the  propertj^  in  case  of  the  purchaser's 
default,  and  to  charge  the  latter  with  the  deficiency  in  price, 
if  any. 


Other  incidents  of  a  contract. 
From  the  date  of  a  valid  contract  for  sale  the  vendor  is,  to  Equitable 

con  vpi's  1011  • 

some  extent,  a  trustee  of  the  land  for  the  purchaser,  subject  to  the 
right  of  the  vendor  to  retain  the  land  to  protect  his  own  interest 
under  the  contract  pending  completion  (q). 

It  follows  that  any  loss  or  deterioration  arising  to  the  property  Loss  happen- 
after    the  contract   and   before  the   conveyance   falls  upon  the  tract  fails  on 

purchaser, 

purchaser.     Thus,  where  freehold  houses  contracted  to  be  sold  and  benefit 

accruing  after 

were  afterwards  burnt  down,  the  contract  was  enforced  against  contract 

belongs  to  him. 

{n)  Flurean  v.  Thornhill  (1776),  2  Wm.  Bl.  1078. 

(o)  Bain  v.  FotheryiU  (1874),  7  H.  L.  158  ;  43  L.  J.  Ex.  243.  In  a  sale  by 
the  Court  the  purchaser  may  also  recover  other  expenses  besides  those  of 
investigating  title :  HoJliweU  v.  Seacomhe,  190(j,  1  Ch.  42G  ;  75  L.  J.  Uh. 
289. 

(p)  Engel  v.  Fitch  (1869),  4  Q.  B.  659 ;  38  L.  J.  Q.  B.  304  ;  Day  v.  Sin<ile- 
ton,  1899,  2  Ch.  320;  68  L.  J.  Ch.  593;  Jones  v.  Gardiner,  1902,  1  Ch.  191  ; 
71  L.  J.  Ch.  93;  see  Pease  v.  Courtney,  1904,  2  Ch.  503;  73  L.  J.  Ch. 
760. 

{q)  Shaw  V.  Foster  (1872),  5  11.  L.  321  ;  42  L.  J.  Ch.  49.  See  also  Dart, 
7th  ed.,  287. 
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the  purchaser,  although  the  vendor  had  since  the  contract  allowed 
the  insurance  to  expire  without  giving  him  notice  (/) ;  and  for 
the  same  reason,  on  the  purchase  of  a  life  annuity,  the  purchaser 
must  bear  the  loss  arising  from  the  death  of  the  cestui  que  vie 
before  the  conveyance  (s).  On  the  other  hand,  the  purchaser  is 
entitled  to  any  benefit  which  may  accrue  to  the  estate  from 
circumstances  happening  between  the  contract  and  conveyance, 
as  by  the  dropping  of  lives  on  the  purchase  of  a  reversionary 
interest,  or  by  an  increase  or  improvement  in  the  value  of  the 
land  (t) ;  and  where  he  purchases  in  consideration  of  a  life 
annuity  to  be  paid  to  the  vendor,  the  contract  will  be  enforced 
against  the  latter,  though  the  annuity  drops  by  the  death  of  the 
cestui  que  vie  before  the  conveyance  (w). 
Who  entitled  In  the  absenco  of  stipulation  a  contract  for  the  sale  of  a 
moneys  in  case  freehold  houso  which  has  been  insured  by  the  vendor,  and 
contract  and      wliicli  is  damaged   by  fire   between   the   date  of   the   contract 

completion.  .  i  i  i  i  i 

and  the  completion  of  the  purchase,  does  not  pass  to  the 
purchaser  the  benefit  of  the  insurance,  and  if  the  insurance 
money  is  paid  to  the  vendor,  he  will  be  bound  to  repay  it  to 
the  insurance  company  out  of  the  purchase-money  (.r).  But 
on  the  sale  of  a  leasehold  house  where  the  lease  contains  a 
covenant  to  insure  and  rebuild,  the  purchaser  indirectly  gets  the 
benefit  of  the  insurance  (y).     If  a  fire  occurs  after  completion 


(r)  Painev.  Metier  (1801),  G  Ves.  349.  See  also  Poote  v.  Shergotd  (1786),  2 
Bro.  C.  C.  117. 

(s)  Kenneij  v.  Wexham  (1822),  6  Madd.  355. 

[t)  Harford  v.  Purrier  (181(3),  1  Madd.  532,  539;  as  to  increment  value 
duty,  see  Preliminary  Chap. 

{u)  Mortimer  v.  Cap}:ier  (1782),  1  Bro.  C.  C.  155;  Jarhson  v.  Lever  (1792),  3 
Bro.  C.  C.  604. 

(x)  Rcnjner  v.  Preston  (1881),  18  Ch.  D.  1 ;  50  L.  J.  Ch.  472  ;  Castellain  v. 
Preston  (1883),  11  Q.  B.  D.  380;  52  L.  J.  Q.  B.  366;  Phoenix  Assce.  Co. 
V.  Spooner,  1905,  2  K.  B.  753  ;  74  L.  J.  K.  B.  792 ;  Dart,  7th  ed.,  194.  As  to 
the  rights  of  a  tenant  for  life,  see  Cicuissen  v.  Whatman  (1905),  93  L.  T.  101 ; 
Be  Quiche,  1908,  1  Ch.  887  ;  77  L.  J.  Ch.  523,  and  article  thereon  in  53 
Sol.  J.  357. 

{y)  And  see  Fires  Prevention  (Metropolis)  Act,  1774,  s.  83;  Westminster 
Fire  Office  v.  Gla^f/ow,  iltc.  S,>ci/.  (1888),  13  A.  C.  699. 
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the    vendor    has   no    insurable    interest,   and   nothing   can    be 

recovered  under  a  policy  belonging  to  him(^). 

A  binding  contract  for  sale  is  not   avoided   by  the  death  of  a  binding 

either  party  before  completion.     On  the  death  of  the  vendor  of  conversion  in 

freehold  land  his  personal  representatives  have  power,  under  the 

Conv.  Act,  1881,  s.  4,  or  the  L.  T.  Act,  1897,  s.  1,  to  convey 

such  estate  in  the  land  as  was  vested  in  the   deceased  to  the 

purchaser.     The  i^urchase-money  is  part  of  the  vendor's  personal 

estate,  and  the  rents  and  profits  of  the  land  up  to  the  day  fixed 

for  completion  are  part  of  his  real  estate  (a).     On  the  death  of 

the  purchaser,  the  land   and  the  rents  and  profits  of   it  after 

the  day  fixed  for  completion  are  part  of  his  real  estate,  and  the 

land  itself  is,  under  the  E.  E.  C.  Acts,  1867  and  1877,  the  primary 

fund  for  the  payment  of  unpaid  purchase-money  (h). 

A  general    devise  passes   land   contracted    to   be   purchased  Effect  of  con- 
tract on  devise. 
after  the  date  of  the  will,  and  a  contract  for  the  sale  of  land 

revokes  in  equity  a  previous  devise  made  by  the  vendor  (c) ; 

and  the  purchase-money  passes  under  his  will  as  part  of  his 

personal  estate  (d). 

A  contract  for  sale  is  not  avoided  by  the  bankruptcy  of  either  Effect  of 

party.      If  the  purchaser   becomes  bankrupt,  his  trustee  may    ' "  ^"^^  '^^' 

disclaim  under  the  Bankr.  Act,  1883,  s.  55,  as  amended  by  the 

Bankr.  Act,  1890,  s.  13,  and  independently  of  disclaimer,  specific 

performance  will  not  be  enforced  against  him  {(hi).   If  the  vendor 

becomes  bankruj^t,  his  trustee  is  bound  to  complete,  and  cannot 

disclaim  the  contract  unless  the  property  is  leasehold,  in  which 

case  he  must  also  disclaim  the  lease  (c). 

(z)  X.  S.  IVaJes  Banh  v.  N.  British,  (f-c.  Insce.  Co.  (1882),  3  N.  S.  ^X.  L.  E. 
60. 

(a)  Lumsden  v.  Fraser  (1841),  12  Sim.  263  ;   10  L.  J.  Ch.  362. 

[h)  Be  Cochcroft  (1883),  24  Ch.  D.  94;  52  L.  J.  Ch.  811  ;  see  Re  Fraser, 
1904,  1  Ch.  726  ;  73  L.  J.  Ch.  481. 

(c)  Farrar  v.  Wintertim  (1842),  5  Beav.  1  ;  Re  London  Bridge,  d-r.  Act  (1S43), 
13  Sim.  569. 

{d)  1  Jarm.,  6th  ed.,  163  ;  KnoUz/s  v.  Shepherd  (1819),  cited  1  J.  &  W.  499. 

(dd)  Dart,  7th  ed.,  1034. 

(e)  Pearce  v.  Bastahk's  Trnstpes,  1901,  2  Ch.  122  ;  70  L.  J.  Ch.  446. 


CHAPTEE  11. 


ABSTRACTS  AND  SEARCHES. 


Commence- 
ment of  title. 


Root  of  title 


General 
devise. 


Appointment 
under  power. 


Admittance  to 
copyholds. 


Sect.  I. — Abstracts  of  title  and  tJteir  verification. 

In  the  absence  of  stipulation  to  the  contrary,  the  title  on  the 
sale  of  freeholds  and  copyholds  should  be  deduced  for  a  period 
of  forty  years,  that  period  having  been  substituted  for  sixty 
years  by  the  V.  &  P.  Act,  1874,  s.  1 ;  nevertheless,  where  an  earlier 
title  than  sixty  years  might  have  been  required  under  the  former 
practice,  an  earlier  title  than  forty  years  may  still  be  required. 

A  purchase  deed,  or  marriage  settlement,  is  a  good  instrument 
with  which  to  commence  the  abstract.  If  the  title  commences 
with  a  general  devise  contained  in  the  will  of  a  person  who 
died  forty  years  since,  then,  in  the  absence  of  any  stipulation 
to  the  contrary,  proof  by  old  leases,  statutory  declarations, 
receipts  of  rent,  parish  books,  &c.,  should  be  supplied  that  he 
was  in  possession  of  the  estate,  or  in  the  receipt  of  the  rents 
and  profits  thereof,  at  the  time  of  his  death.  If  the  abstract 
commences  with  an  appointment  forty  years  old,  or  made  the 
root  of  title,  the  deed  creating  the  power  need  not  be 
abstracted  (J)). 

As  regards  copyhold  property  purchased  by  the  vendor  or 
his  predecessor  in  title  forty  years  ago,  the  purchase  being 
carried  out  by  a  deed  of  covenant  to  surrender,  a  surrender 
in  pursuance  of  the  covenant  and  an  admittance  on  the  sur- 
render, the  abstract  should  commence  with  these  three  documents, 
which  in  effect  constitute  one  transaction.  An  abstract  of  the 
admittance  alone  would  be  imperfect.  In  like  manner,  if  an 
admittance  took  place  forty  years  ago  of  a  devisee  under  a  will, 
or   under   a  bargain   and   sale   by  executors,   the   title    should 


(h)  Conv.  Act,  1881,  e,  3  (3). 
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commence  with  the  will  or  bargain  and  sale,  and  if  the  admittance 
was  of  an  heir,  the  heirship  should  be  proved.  But  in  each 
of  the  above-mentioned  cases  a  special  condition  that  the  title 
should  commence  with  the  admittance  would  be  effectual. 

Subject  to  the  statutory  conditions,  the  title  should  be  properly  Deduction  of 

title. 

commenced,  and  satisfactorily  deduced  as  to  the  legal  as  well 
as  the  equitable  estate  (except  where  the  sale  is  made  under  an 
order  of  Court  which  binds  the  equitable  interests),  the  abstract 
showing  that  the  vendor  is  entitled  to  the  lands  and  the 
inheritance  thereof  in  fee  simple  in  possession,  free  from  all 
incumbrances,  except  such  as  can  be  satisfied. 

A  purchaser  is  not  entitled  before  completion  to  the  produc-  As  to  right  of 

,.  .  PTiii'i  1)  •  purchaser  to 

tion  and  inspection  of  deeds,  whether  m  the  vendor  s  possession  inspect  ancient 

.  -IT  deeds. 

or  not,  of  earlier  date  than  the  deed  forming  the  stipulated  or 
statutory  root  of  title,  though  he  M'ill  be  entitled  to  have  them 
handed  over  to  him  on  completion  if  they  do  not  relate  to  other  land. 

If  the  projjerty  is  subject  to  any  existing  leases,  the  vendor  inquiry  as  to 

existing  leases. 

should,  before  the  sale,  allow  the  purchaser  to  inspect  the 
counterparts,  so  that  it  may  be  seen  that  they  contain  no  special 
provision  in  favour  of  the  lessee — as,  for  instance,  a  right  of  pre- 
emption— and  that  the  lessor  has  entered  into  no  covenant  which 
could  prove  a  burden  on  the  estate  in  the  hands  of  the  purchaser. 

From  the  document  which  commences  the  title,  every  deed,  what  abstract 

should  state. 

instrument,  incumbrance,  and  fact,  relating  to  or  anectmg  the 
title,  should  be  stated  in  the  abstract,  except  leases  which  have 
expired  by  effluxion  of  time.  Thus,  a  mortgage  deed  must  be 
abstracted  although  the  money  may  have  been  repaid  and  the 
property  has  been  reconveyed.  In  the  case  of  leaseholds  the  title 
can  be  taken  up  with  an  assignment  forty  years  old,  the  lease 
being  also  abstracted. 

Where  there  has  been  an  equitable  mortgage  by  memorandum  Equitable 

mortgages 

under  hand  only  with  deposit  of  deeds  which  has  been  discharged,  not  under 

seal. 

or  18  intended  to  be  discharged  before  completion,  it  should  not 
be  mentioned  in  the  abstract  ((/). 

{(l)  Dart,  7tli  ed.,  335—339. 
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Deeds  not 
affecting  right 
to  sell  need  not 
be  abstracted. 


Trustee  for 
sale  need  not 
usually 
abstract  deed 
containing 
trusts  of  sale 
money. 


Writs  or 
orders,  Us 
pendens,  &c. 


Memorandum 
of  registration 
of  deeds. 


Deeds  which  do  not  affect  and  never  have  affected  the  right 
to  sell  or  dispose  of  the  property,  though  they  may  confer  some 
beneficial  interest  in  it,  need  not  be  abstracted.  Thus,  where  a 
mortgage  is  made  to  persons  by  one  deed  and  by  another  it  is 
declared  that  the  mortgagees  are  trustees  for  others,  the  latter 
need  not  be  abstracted  ;  nor  need  family  charges  which  are  over- 
reached on  a  sale  under  the  S.  L.  Acts  be  abstracted. 

If  land  has  been  conveyed  to  a  trustee  upon  an  absolute 
trust  for  sale,  and  the  trusts  of  the  sale  money  and  of  the 
land  until  sale  are  declared  by  a  separate  deed,  there  will  be 
no  occasion  to  abstract  the  deed  declaring  the  trusts  of  the 
mone}',  even  though  an  order  has  been  made  by  the  Court 
under  s.  7  of  the  S.  L.  Act,  1884  ((;),  giving  leave  to  some 
person  beneficially  interested  under  the  latter  deed  to  exercise 
the  power  of  sale  conferred  by  s.  63  of  the  Act  of  1882,  for  the 
order  names  (sub-s.  ii.)  the  person  who  is  to  exercise  the 
powers,  and  that  (sub-s.  ix.)  is  conclusive.  Until  such  an 
order  is  made  the  trustees  may  exercise  the  trusts  and  powers 
created  by  the  deed  of  conveyance  to  them,  without  any  consent 
not  required  by  that  deed  (/) ;  and  a  purchaser  may  safely  deal 
with  them  unless  he  finds  a  lis  pendens  registered  against 
them  ((/).  Sometimes  the  trusts  of  the  proceeds  of  sale  are  by 
mistake  brought  on  to  the  title  of  the  land,  e.g.,  by  appointing  new 
trustees  of  the  conveyance  by  the  same  deed  by  which  trustees 
are  appointed  of  the  settlement ;  then  the  settlement  must  be 
abstracted. 

Any  writ  or  order  for  enforcing  a  judgment  or  Crown  debt, 
and  any  lis  pendens  or  other  incumbrance  of  the  kind  affecting 
the  land  as  against  a  purchaser,  also  any  certificates  of  official 
searches  against  former  owners  in  the  vendor's  possession,  should 
be  mentioned  in  the  abstract. 

If  the  property  is  in  Middlesex  or   Yorkshire,  the   abstract 

(e)  See  Wolst.  Conv.  Acts,  9th  ed.,  437—409. 
(/)  S.  L.  Act,  1884,  s.  6, 
Ig)  S.  L.  Act,  1884,  s.  7  (vi.). 
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should  state  at  the  foot  of  each  document  the  memorandum  of 
registration,  with  a  reference  to  the  year,  book,  and  number. 

Where  a  title  is  registered  under  the  Land  Transfer  Acts,  Registration 

"  of  title. 

1875  and  1897,  a  note  of  the  registration  will  be  indorsed  on 

the  last  purchase  deed ;  a  purchaser  in  this  case  will  arrange  to 

search  the  register. 

Articles    before    marriage,   pursuant    to   which   a   settlement  As  to  settle- 
ments made 
has  been  made,  should  be  abstracted,  as  well  as  the  settlement  in  pursuance 

of  articles. 

itself,  to  show  that  the  articles  were  duly  carried  into  effect. 

When  it  is  necessary  to  show  the  birth,  death,  or  marriage  (,'///)  Births,  Szc, 

.      .  proved  by 

of  any  person,  the  fact  must  be  proved  either  by  a  recital  or  certificates. 
statement  contained  in  some  deed,  instrument.  Act  of  Parlia- 
ment, or  statutory  declaration,  dated  twenty  years  before  the 
date  of  the  contract  (/;) ;  or  by  a  certified  extract  from  the 
parochial  registers ;  or  from  the  general  register  under 
the  Births  and  Deaths  Registration  Acts,  1836  to  1901 ;  or 
from  the  burial  registers  established  under  the  Burial  Act, 
1853,  and  Registration  of  Burials  Act,  1864  (/).  Certified 
extracts  from  non-parochial  registers,  which,  under  the  Non- 
parochial  Registers  Act,  1840,  and  the  Births  and  Deaths 
Registration  Act,  1858,  are  deposited  with  the  Registrar-General, 
are  now  made  evidence  by  those  Acts  (ii). 

It  a  person  has  not  beeii  heard  of  for  seven  years,  his  death  ^/^^'^'^'Ji'^''^" 
will  be  presumed  as  between  adverse  litigants ;  but  there  is 
no  such  presumption  as  between  vendor  and  purchaser  (A). 
There  is  no  presumption  as  to  the  date  of  death,  and  the  onus 
of  proving  it  lies  on  the  person  who  claims  a  right  to  the 
establishment  of  which  the  date  is  essential  (/). 

When  the  title,  or  any  portion  of  it,  depends  on  a  claim  by  On  claim  by 

•^  descent. 

descent,    the   facts   supporting   the   pedigree   must   be   proved, 

{<j(j)  See  the  Marriage  Act,  1898,  s.  7. 
(A)  V.  &  P.  Act,  1874,  s.  2,  r.  2. 

(i)  As    to    baptisms    and    burials,    see    Parocbial    Registers  Act,    1812, 
ss.3o,  37  ;  also  Dart,  7th  ed.,  386,  387. 

(u)  See  Re  duodrkh,  1904,  P.  138  ;  73  L.  J.  P.  33. 
[k)  Sug.,  14th  ed.,  418  ;  Dart,  7th  ed.,  382,  383. 
{I)  Re  Aldersey,  1905,  2  Ch.  181 ;  74  L.  J.  Ch.  548. 
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Evidence  to 
be  uieiitioned. 


Proof  of 
failure  of 
issue  {mm). 


Proof  of  wills. 


Execution  of 
deeds,  &c. 


Receipt  for 
consideration. 


Dower,  &c. 


either  by  recitals  or  statements  in  deeds,  Sec,  twenty  years 
old  (in),  or  statutory  declarations,  or  by  the  strict  legal  evidence 
of  such  facts,  if  it  can  be  procured.  If  not,  extracts  from  parish 
books,  family  Bibles,  old  books  or  papers,  inscriptions  on 
tombstones,  or  the  declarations  of  old  persons,  will  often  be 
admissible  as  proof. 

Whatever  evidence  the  vendor  has  of  any  matter  requiring 
to  be  proved  should  be  set  out  or  referred  to  in  the  abstract. 

When  prior  estates  are  alleged  not  to  have  vested  for  default 
or  failure  of  issue,  the  same  proof  of  want  of  issue  must  be 
shown  as  is  required  to  verify  a  pedigree. 

In  the  case  of  wills,  the  abstract  is  verified  by  production  of 
the  probate,  or  an  office  copy,  which  is  now  sufficient  evidence 
as  to  real  as  well  as  personal  estate  (n). 

It  must  be  seen  that  every  document  has  been  properly 
executed  and  attested,  and  that  the  proper  stamps  have  been 
affixed  {)ui).  Where  enrolment,  registration,  or  acknowledgment 
is  necessary,  it  must  be  ascertained  that  the  documents  have 
been  properly  enrolled,  registered,  or  acknowledged,  according  to 
the  provisions  of  the  statutes  making  these  formalities  necessary. 

When  the  consideration  money  is  paid  at  the  time,  it  must 
be  seen  that  there  is  a  receipt  for  it  either  in  the  body  of  the 
deed  or  indorsed  on  it  (o).  In  the  case  of  a  deed  dated  before 
1882,  there  ought  to  be  a  receipt  indorsed,  but  the  absence  of 
such  a  receipt,  where  there  is  one  in  the  body  of  the  deed,  could 
hardly  be  made  an  objection  after  this  lapse  of  time.  A  recital 
of  payment  is  sufficient  evidence  without  a  receipt. 

It  should  be  seen  that  the  property  is  not  subject  to  dower,  free- 
bench,  or  an  estate  by  the  curtesy  ;  dower  does  not  now  attach 
except  on  an  intestacy.  If  there  is  a  tenant  by  the  curtesy  he 
will  be  the  proper  person  to  make  title  under  the  B.  L.  Acts. 


in)  V.  &  P.  Act,  1874,  s.  2,  r.  2. 

mm)  Ik  Jackson,  1907,  2  Ch.  354;   76  L.  J.  Ch.  553. 

)t)  Court  of  Probate  Act,  1857,  s.  64. 

nn)  See  Stami^  Act,  1891 ;  Pin.  (1909-10)  Act,  1910,  y.  4  (3). 

o)  See  Conv.  Act,  1881,  ss.  54,  do  ;  Wolst.  Conv.  Acts,  9tli  ed.,  120, 
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When  powers  had  been  exercised  it  was  formerly  necessary  Astodue 

.    execution 

to    ascertain   that   the    needful    formalities    of    execution    and  of  powers, 
attestation  had  been  observed  (q). 

By  the  Law  of  Property  Amendment  Act,  1859,  s.  12,  a  deed  Execution  and 

attestation 

executed  after  the  Act,  in   the  presence  of  and  attested  by  two  of  deeds  under 

powers. 

or  more  witnesses  in  the  manner  in  which  deeds  are  ordinarily 
executed  and  attested,  is,  so  far  as  respects  execution  and 
attestation,  a  valid  execution  of  a  power  by  deed  or  instrument 
not  testamentary,  notwithstanding  that  some  additional  or  other 
forms  of  execution  or  attestation  may  have  been  required. 

With  regard   to  wills,  it  is  provided  by  the  Wills  Act,  1837,  Execution  and 

attestation  of 

s.  10,  that  a  will  executed  as  required  by  the  Act  shall,  as  far  as  testamentary 

appointments. 

respects  the  execution  and  attestation  thereof,  be  a  valid  execution 
of  a  power  notwithstanding  that  some  additional  or  other  form 
or  solemnity  should  be  required  by  the  instrument  creating  the 
power.  If  a  document  is  invalid  as  a  will  it  is  not  a  good 
execution  of  a  power  to  be  exercised  in  writing  and  attested  by 
two  witnesses  (qq). 

An  appointment  by  will  valid  according  to  Scots  law  but 
unattested  by  two  witnesses  is  valid  though  the  power  prescribes 
attestation  by  two  witnesses  (/•). 

Where   property    is   derived   through    a   married  woman,  or  inquiry  as  to 

r      i.        J  o  ^  settlements. 

she  is  the  vendor,  it  will  be  desirable  to  inquire  whether  any 
settlement  or  agreement  for  a  settlement  affecting  the  estate  has 
been  executed  which  has  not  been  noticed  in  the  abstract  (rr). 

By  s.  134  of  the  Bankr.  Act,  1883,  any  document  used  in  the  Proceedings  in 

•^  bankruptcy. 

course  of  any  bankruptcy  proceedings,  if  it  appears  to  be  sealed 
with  the  seal  of  the  Court  or  purports  to  be  signed  by  any  judge 
thereof,  or  is  certified  as  a  true  copy  by  any  registrar  thereof,  is 
receivable  in  evidence  in  all  legal  proceedings  whatsoever. 

(q)  See  Burden  v.  Spihlury  (1843),  10  CI.  &  Fin.  340.  As  to  the  equitable 
remedy  in  case  of  defective  execution,  see  Dart,  Ttli  ed.,  852,  853. 

{(iq)  Re  Barridt,  1908,  1  Ch.  402;  77  L.  J.  Ch.  267. 

(r)  Re  Wall-er,  190S,  1  Ch.  560  ;  77  L.  J.  Ch.  370. 

{rr)  And  see  M.  W.  P.  Act,  1882,  s.  19,  and  cases  thereon  in  Wolst.  Conv. 
Acts,  9th  ed.,  306;  also  M.  W.  P.  Act,  1907,  s.  2;  also  Walker  v.  Linom, 
1907,  2  Ch.  104  ;  76  L.  J.  Ch.  500. 

P 
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lacntity  of 
parcels. 


Proof  of 
enrolled  deeds 


Land  tax. 


Proof  of 

intestacy. 


Evidence 
when  title 
deeds  are 
destroyed. 


When  the  description  ol  the  parcels  has  been  altered,  or  they 
are  not  sufficiently  described  in  the  deeds,  proof  of  identity  by 
leases,  parish  assessments,  receipts  for  rent,  statutory  declara- 
tions, or  other  evidence,  should  be  supplied. 

Deeds  required  to  be  enrolled  are  sufficiently  proved  by  produc- 
tion of  examined  copies  of  the  enrolment,  but  should  the  originals 
be  in  the  custody  of  the  vendor,  the  purchaser  would  be  entitled  to 
their  production.  Where  enrolment  is  not  compulsory  the  general 
rule  is  that  their  non-production  should  be  accounted  for  (s). 

If  the  property  is  sold  discharged  from  land  tax,  the  redemption  of 
that  tax  is  shown  by  the  certificate  of  the  contract,  with  the  receipt 
of  the  cashier  of  the  Bank  of  England,  if  the  consideration  for 
the  redemption  was  stock  ;  or  of  the  Receiver-General  for  the 
county,  &G.,  if  the  consideration  was  money  ;  and  the  memo- 
randum of  the  registration  of  the  contract.  A  copy  of  the  register, 
signed  by  the  proper  officer,  is  sufficient  evidence  of  the  contract  (t). 

When  an  owner  of  freehold  land  is  stated  to  have  died  intestate, 
the  vendor  should  produce  the  best  evidence  of  such  intestacy  in 
his  possession  or  power.  In  the  absence  of  special  circumstances, 
the  production  of  the  letters  of  administration  taken  out  to  his 
estate,  accompanied  (where  the  death  is  recent)  by  a  statutory 
declaration  that  a  will  has  been  searched  for  and  cannot  be  found, 
will  be  regarded  as  sufficient.  If  the  deceased  owner  made  a  will, 
but  died  intestate  as  to  the  particular  property,  the  will  should 
be  mentioned  in  the  abstract,  with  a  statement  that  it  contains  no 
devise  or  gift  of  the  land  in  question. 

When  the  title  deeds  are  lost  or  destroyed,  the  vendor  must 
prove  the  fact  of  the  loss  or  destruction,  and  must  also  furnish 
the  purchaser  with  the  means  of  showing  what  were  the  contents 
of  the  destroyed  deeds,  and  of  proving  that  such  deeds  were  duly 
executed  (u).  The  mere  loss  is  not  a  fatal  defect. 


(s)  See  Dart,  7th  ed.,  350 — 353. 

{t)  42  Geo.  3,  c.  116,  ss.  38,  164,  165  ;  Buchanan  v.  Popphton  (1858),  4C.  B. 
(N.  S.)  20  ;  27  L.  J.  C.  P.  210.  See  Fin.  Act,  1896,  as  to  the  redemiition  of 
laud  tax  after  the  7th  Aug.  1896  ;  also  Dart,  7th  ed.,  393—395. 

(«)  Bryant  v.  Bmlc  (1827),  4  Euss.  1 ;  Re  Halifax  Commercial  Bank  and 
Wood  (1898),  79  L.  T.  536.     See  also  Dart,  7th  ed.,  349,  364,  n{z). 
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If  any  deed  was  executed  by  attorney,  the  power  of  attorney  Execution  of 
should  be  abstracted  (x)  and  either  the  original  or  office  copy  (y)  attorney, 
produced.  If  the  power  was  created  before  1883,  proof  should 
be  furnished  that  the  donor  was  living  at  the  time  it  was  acted 
on.  If  created  since  1882,  it  must  be  seen  that  it  was  given 
for  valuable  consideration  and  expressed  to  be  irrevocable,  or 
that,  whether  given  for  valuable  consideration  or  not,  it  w^as 
expressed  to  be  irrevocable  for  a  fixed  time  not  exceeding  one 
year,  and  was  acted  on  within  that  time  ;  otherwise  proof  that 
the  donor  was  living  will  be  necessary  (^). 

When  the  property  is  leasehold,  the  lease  and  all  the  subse-  Title  to 
quent  assignments  should  generally  be  abstracted  (a) ;  but  if  the 
property  is  held  under  an  ancient  lease,  it  is  sufficient  to  commence 
the  abstract  with  the  lease  (h),  and  then  to  take  up  the  title  at  a 
period  of  forty  years  from  the  time  of  the  purchase  ((•)•  lu  the 
absence  of  stipulation,  the  purchaser  is  precluded  by  the  statu- 
tory rules  from  calling  for  the  lessor's  tiile. 

As  to  copyholds,  the  abstract  should  set  out  the  entries  on  the  Copyholds. 
court  rolls  relating  to  the  property,  and  these  should  be  verified 
by  the  production  of  copies  signed  by  the  steward.     The  abstract 
should  also  set  out  all  instruments  relating  to  the  equitable  title. 

When  a  conditional   surrender  has  been  made  to  a  mortgagee,  Satisfaction  of 

.  .^         111  1  1,  I  •    e      I'  conditional 

who  has  not  been  admitted,  it  should  be  shown  that  satisfaction  surrender, 
has  been  entered  up. 

On  the  purchase  of  copyholds,  inquiry  should  be  made  as  to  inquiry  as  to 

customs  of 

the  customs  of  the  manor,  especially  as  to  descent,   freebench,  manor, 
fines,  heriots,  rents,  &c.,  and,  in  the  case  of  a  limitation  to  a 
person  and  the  heirs  of  his  body,  whether  there  is  any  custom  to 
entail.    The  purchaser  should  search  the  court  rolls  of  the  manor. 

(x)  As  to  mode  of  execution,  see  Be  Airey,  1897,  1  Cli.  104  ;  (30  L.  J.  Ch. 
152. 

{ij)  Conv.  Act,  ISSl,  s.  48. 

{?.)  Conv.  Act,  1882,  ss.  8,  9. 

(a)   Re  Stamford,  dec.  Go.  ami  Knu/Jd,  1900,  1  Ch.  287;  69  L.  J.  Ch.  127. 

{!))  Frend  v.  Buckley  (1870),  o  Q.  B.  213  ;  39  L.  J.  Q.  B.  90. 

(c)  See  Y.  &  P.  Act,  1874,  s.  1  ;  WiUiams  v.  Sparyo,  1893,  W.  N.  100. 

5-2 
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As  to  Crown 
lands  and 
rectories 
iniproj)riate. 


As  to  advow- 
Bona. 


Evidence  of 
private  Act. 


Strips  of  land 
by  a  public 
road. 


As  to  life  or 
reversionary 
interests  in 
trust  funds. 


In  an  abstract  of  title  to  lands  granted  by  the  Crown,  or  a 
rectory  impropriate,  the  original  grant  must  precede  the  deduction 
of  the  modern  title.  The  title  from  the  original  grantee  to  the 
commencement  of  the  modern  title  need  not  be  produced. 

The  title  to  an  advowson  must  be  traced  for  one  hundred  years, 
and  the  purchaser  must  be  furnished  with  a  list  of  the  presenta- 
tions which  have  taken  place  during  that  period,  so  as  to  sliow 
that  the  enjoyment  has  gone  with  the  title  (/).  The  require- 
ments of  the  Benefices  Act,  1898,  must  be  complied  with. 

When  the  title  is  derived  under  a  private  Act  of  Parliament, 
such  Act  is  sufficiently  proved  by  a  copy  purporting  to  be  printed 
by  the  King's  printer  or  under  the  superintendence  or  authority 
of  His  Majesty's  Stationery  Office  (g)  ;  but  if  the  vendor  has  no 
such  copy  in  his  possession  the  purchaser  must  pay  for  it  (/<). 

As  to  open  strips  of  land,  which  are  next  a  public  road,  the 
legal  presumption  is  tbat  they  belong  to  the  owner  of  the  adjoin- 
ing enclosed  land,  and  not  to  the  lord  of  the  manor  ;  but  the 
presumption  may  be  rebutted  by  the  circumstances,  e.g.,  where 
the  strip  communicates  with  open  commons  or  other  larger 
pieces  of  land  {i).  In  a  case  where  for  upwards  of  one  hundred 
years  the  vestry  of  a  parish  had  let  annually  the  pasturage  of  a 
grass  road,  the  rent  being  applied  for  parochial  purposes,  it  was 
held  that  a  grant  to  the  churchwardens  and  overseers,  as  trustees 
for  the  inhabitants,  might  be  presumed  from  the  long  usage, 
subject  to  the  public  right  of  way  (A). 

On  the  sale  of  life  or  reversionary  interests  in  trust  funds, 
the  document  creating  the  trust  should  be  abstracted,  and  all  the 
clauses  therein  which  relate  to,  or  can  in  any  respect  affect,  the 
property  should  be  fully  set  out  (kk).  If  there  are  any  other  docu- 
ments which  relate  to  the  interest  purchased,  they  also  should  be 

if)  E.  P.  L.  Act,  1833,  .s.  33;  Sug.,  14th  ed.,  367;  Dart,  7th  ed.,  ^29; 
Benefices  Act,  1898. 

{g)  Evidence  Act,  1845,  s.  3  ;  Documentary  Evidence  Act,  1882,  s.  2, 

(/O  Conv.  Act,  1881,  s.  3  (6). 

(j)  Dart,  7th  ed.,  373  ;  Plumhky  v.  Loch  (1902),  1  L.  G.  E.  54. 

(/.)  Hau/h  v.  Wcs',  1S93,  2  Q.  B.  19  ;  02  L.  J.  Q.  B.  532. 

ikh)  See  Withers  on  Eeversion^,  4  —  5, 
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abstracted,  including  any  deeds  by  which  new  trustees  have  been 
appointed.  The  purchaser  should  ascertain  the  actual  condition 
and  position  of  the  fund  at  the  time  of  sale,  and  carefully  examine 
the  provisions  of  the  document  containing  the  trust,  in  order  to 
be  satisfied  that  there  is  no  provision  or  power  under  which  the 
capital  of  the  fund  may  be  diminished  or  otherwise  affected. 
After  completion  the  purchaser  will  be  entitled,  like  any  other 
cestui  que  trust,  to  inspect  the  trust  deeds  at  his  own  expense.  A 
statutory  acknowledgment  of  the  right  to  production  is  therefore 
unnecessary,  and  could  not  be  required. 

On  the  purchase  of  life  policies,  the  purchaser,  in  the  absence  As  to  life 
of  a  stipulation  to  the  contrary,  should  be  supplied  with  proof  of 
the  correctness  of  the  statements  on  which  the  policy  was  granted, 
and  that  the  last  premium  has  been  paid  ;  and  if  the  policy  was 
effected  on  the  life  of  any  other  person  than  that  of  the  assurer, 
it  will  be  necessary  to  ascertain  that  the  assurer  had  at  the  time 
a  pecuniary  interest  in  the  life  of  the  assured. 

The  receipt  or  certificate  for  the  payment  of  any  succession  Succession 
duty  which  has  become  payable  in  respect  of  the  property  during  evidence  of 
the  period  covered  by  the  abstract  should  be  noticed  in  the  should  be 
abstract  and  produced  to  the  purchaser.     It  will  be  borne  in 
mind  that  when  land  has  been  conveyed  or  devised  to  trustees 
on  trust  for  sale,  and  a  sale  has  been  made  accordingly,  the 
succession  duty  payable  in  respect  of  the  proceeds  of  the  sale  is 
not  a  charge  on  the  land  and  need  not  be  noticed ;  nor  need  the 
duty  be  noticed  where  the  property  has  been  sold  by  a  tenant  for 
life  under  the  Settled  Land  Acts,  or  by  the  personal  representa- 
tives of  a  deceased  owner,  whether  under  a  charge  of  debts,  or 
under  Part  I.  of  the  L.  T.  Act,  1897,  or  otherwise,  unless  the 
claim  for  duty  is  paramount  to  the  settlement  or  to  the  estate  of 
the  deceased. 

Sect.  8  of  the  Fin.  Act,  1894,  which  specifies  the  persons  who  Estate  duty, 

ii  iifji  1       e        1    1        1    J  • 1  when  evidence 

are  to  be  accountable  for  the  payment  oi  estate  duty,  provides,  of  payment, 

•1  •  111  TTii  should  be 

in  sub-s.  18,  that  nothing  in  that  section  shall  render  liable  to  required. 
or    accountable    for  duty    a   bond    fide  purchaser  for   valuable 
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consideration  witliuut  iioLiL'c.  AYliether  "  without  iioLice  "  meuus 
without  notice  of  a  death  ou  which  dut}'  may  heeome  payable,  or 
notice  that  the  duty  remains  unpaid,  is  doubtful.  A  purchaser, 
in  order  to  be  safe,  must  assume  that  the  former  construction  is 
the  correct  one,  and  must  require  evidence  of  the  payment  of  the 
duty  in  all  cases  coming  M'ithin  subs.  4  of  the  same  section.  It 
is  clear  that  where  the  property,  being  leasehold,  is  sold  by  the 
personal  representatives  of  the  deceased  owner,  the  purchaser  is 
not  liable  to  see  to  the  payment  of  the  estate  duty.  It  is  gene- 
rally considered  that  he  would  not  be  free  from  liabilitj'  where 
freeholds  or  copyholds  are  sold  by  the  personal  represen- 
tatives or  trustees  under  a  charge  of  debts  or  a  trust  for  sale 
created  by  the  will  of  the  deceased  owner,  or  by  the  personal 
representatives  under  Part  I.  of  the  L.  T.  Act,  1897  ;  hence 
the  practice  in  these  cases  is  to  require  a  certificate  of 
payment,  under  s.  11  of  the  Act  of  1894.  In  these  cases,  how- 
ever, the  sale  would  overreach  future  duties  which  have  not 
attached. 

Increment  value    duty  payable    on   a  death  is    in  the  same 
category  as  estate  duty  :  Fin.  (1909-10)  Act,  1910,  s.  5. 

When  a  reversionary  estate  expectant  on  death  is  the  subject 
should  require    of  Sale,  the  purcluiser  should  require  the  death  duties  which  will 

death  duties 
to  he  com- 
muted. 


Increment 
vahic  duty. 


Purchaser  of 
reversion 


Estate  duty 
on  rever- 
sion;! ry 
interests. 


become  payable  on  the  death  of  the  tenant  for  life  to  be  com- 
muted under  the  statutory  provisions  in  that  behalf  (l). 

Under  s.  64  of  the  Fin.  (1909-10)  Act,  1910,  purchasers  and 
mortgagees  of  reversionary  interests  who  purchased  or  took 
mortgages  before  the  30th  April,  1909,  are  exempt  from  the 
increased  death  duties  imposed  by  the  Act.  Where  a  mortgagor 
is  liable  the  charge  of  duty  ranks  after  the  mortgagee's  security. 


{I)  8.  D.  Act,  1S5;},  s.  41  ;  Fin.  Act,  1894,  ss.  12,  13.  A  similar  requi«- 
tion  should  be  made  on  a  purchase  of  the  fee  simple  in  land  from  a  life 
tenant  and  remainderman  unless  the  sale  is  made  under  a  power  in  the 
settlement  or  under  the  S.  L.  Acts  so  that  the  succession  duty  is  shifted  to 
the  proceeds  of  sale  ;  see  Xortlnnnhcrkind  v.  Att.-Gen.,  1905,  A.  C.  406  ;  74 
L.  J.  K.  B.  7;34. 
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The  Customs,  Szc,  Act,  1889,  s.  12,  and  the  Fin.  Act,  1894,  ^viieniand 
s.  8  (2),  taken  together,  provide  in  effect  that  real  property  shall  [ilwe^o^death 
not,  as  against  a  purchaser  for  valuable  consideration  (/?)  or  a  pm-chasei-.^ 
mortgagee,  remain  charged  with  or  be  liable  to  payment  of  any 
sum  for  estate  or  succession  duty  after  the  expiration  of  six  years 
from  the  date  of  such  notice  or  payment  as  therein  mentioned,  or, 
in  the  absence  of  such  notice  or  payment,  after  the  expiration  of 
twelve  years  from  the  happening  of  the  event  which  gave  rise  to 
an  immediate  claim  to  such  duty, 

A  vendor  or  mortgagor  of  land,  or  of  any  chattels  real  or  Penalty  for 

.  .  .  concealing 

personal,  or  choses  m  action,  conveyed  or  assigned  to  a  pur-  deeds. 
chaser,  or  the  solicitor  or  agent  of  any  such  vendor  or  mortgagor, 
who  conceals  any  settlement,  deed,  will,  or  other  instrument 
material  to  the  title  or  any  incumbrance  from  the  purchaser  or 
mortgagee  (or  falsifies  any  pedigree  upon  which  the  title  does  or 
may  depend),  in  order  to  induce  him  to  accej^t  the  title  offered 
or  produced  to  him,  with  intent  in  any  of  such  cases  to  defraud, 
is  guilty  of  a  misdemeanor  (m). 

Neither  a  vendor  nor  his  solicitor  can  be  required  to  answer  what  inquiries 

vendor  may 

an  inquiry  by  the  purchaser,  whether  the  vendor  or  his  solicitor  refuse  to 

answer. 

is  aware  of  any  settlement,  deed,  fact,  omission,  or  incumbrance, 
affecting  the  property'  not  disclosed  by  the  abstract  (it). 

The  abstract  is  the  property  of  the  purchaser  if  the  sale  is  Abstract  to  be 

'-'■''  i  returned  if 

carried  out,   but  if  the  contract  is  abandoned  or  rescinded  he  sale  not 

carried  out. 

must  return  it  (o). 

Sect.    II. — Tlir    Middlesex    and    Ycvksliire    Regisiries    and    the 
Searches  to  he  made  therein. 

JSIiddlesex  liegistrij. 

By  the  M.  R.  Act,  1708,  it  is  provided  that  a  memorial  of  all 
deeds,  conveyances,  and  devises  of  or  concerning  or  whereby  any 

{/I)  Be  Dunelan,  1902,  1  I.  E.  109. 

{in)  Law  of  Property  Amendment  Acts,  1859,  s.  24  ;  18(50,  s.  S. 
\n)  Re  Ford  and  Hill  (1879),  10  Ch.  D.  3G5;  48  L.  J.  Ch.  327 ;   Taylor  v. 
London  and  Co.  M.,  1901,  2  Ch.  231,  258;  70  L.  J.  Ch.  477. 

(o)  Roberts  v.  Wijatt  (1810),  2  Taunt.  268;  see  also  Dart,  7th  ed.,  315. 
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honors,  manors,  lands,  tenements,  or  hereditaments  in  the  county 
of  Middlesex  may  be  in  any  way  affected  in  law  or  equity,  may  be 
registered  as  therein  directed,  and  that  every  such  deed  and  con- 
veyance shall  be  adjudged  fraudulent  and  void  against  any  sub- 
sequent purchaser  or  mortgagee  for  valuable  consideration  unless 
such  memorial  thereof  shall  be  registered  as  by  the  Act  is  directed 
before  the  registering  of  the  memorial  of  the  deed  or  conveyance 
under  which  such  subsequent  purchaser  or  mortgagee  shall 
claim,  and  that  every  such  devise  shall  be  adjudged  fraudulent 
and  void  against  any  subsequent  purchaser  or  mortgagee  unless 
a  memorial  of  such  will  be  registered  in  such  manner  as  is 
therein  directed  (})).  All  memorials  of  wills  that  shall  be 
registered  within  six  months  after  the  death  of  devisors  dying  in 
Great  Britain,  or  within  three  years  after  the  death  of  devisors 
dying  on  the  sea  or  beyond  the  seas,  shall  be  valid  against 
subsequent  purchasers  (r/),  and  s.  9  extends  the  time  in  certain 
cases. 

The  Act  does  not  extend  to  copyholds,  leases  at  a  rack  rent, 
or  to  any  lease,  not  exceeding  twenty-one  years,  where  the  actual 
possession  and  occupation  go  along  with  the  lease,  or  to  the 
City  of  London,  or  to  any  of  the  chambers  in  Serjeants'  Inn,  or 
to  the  Inns  of  Court  or  Chancery  (?•). 

The  following  points  have  been  decided  with  reference  to  the 
M.  R.  Act,  1708,  or  of  similar  provisions  in  the  Y.  R.  Acts,  viz. : 
(1)  That  a  deed  of  appointment  under  a  power  must  be  regis- 
tered (s).  (2)  That  the  memorial  ol  an  assignment  of  leaseholds 
will  not,  by  containing  a  recital  of  the  lease,  cure  the  omission 
Assign  nent  of  to  register  the  lease  (0-  (3)  That  an  assignment  of  a  legacy 
on  laud.  charged  on  land  (w),  or  of  the  proceeds  of  land  devised  on  trust 


Exemptions. 


Construction 
of  Acts  as  to 
appointment 
under  power. 


ip)  S.  1. 

{<i)  S.  8. 

(r)  S.  18. 

(s)  Scrafton  v.  Qnincey  (1752),  2  Ves.  sen.  413. 

{t)  Honeycomb  v.  Wahiron  (17:36),  2  Stra.  1004. 

(m)  Malcolm  v.  Charleeiuorth  (1836),  1  Keen,  63  ;  6  L.  J.  Ch.  172. 
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for  sale  (x),  is  an  assignment  of  money  only,  so  that  such  an  assign- 
ment need  not  be  registered.     (4)  That  an  equitable  mortgage  by  Equitable 

•        o     T       1        mortgage  in 

agreement  in  writing,  either  with  or  without  a  deposit  of  deeds,  writing. 
requires  registration  (//),  as  also  a  further  charge  in  favour  of  Further 

charge. 

a  mortgagee  who  has  registered  his  first  mortgage  {z).  (5)  That  Enfranchise- 
an  enfranchisement  of  copyholds  must  be  registered  (a).  (6)  That  ™oTdt.°^  *'°^^ 
an  order  in  bankruptcy  under  s.  121  of  the  Bankruptcy  Act, 
1883,  whereby  the  official  receiver  becomes  the  trustee  in 
bankruptcy,  need  not  be  registered  (b),  though  under  s.  54  the 
certificate  of  appointment  of  a  trustee  requires  registration. 
(7)  That  registration  is  not  requisite  as  to  any  interest  in  land 
not  created  by  writing,  e.g.,  an  equitable  mortgage  by  deposit  Equitable 

mortgage  by 

only  or  a  vendor's  lien  for  unpaid  purchase-mone}',  where  there  deposit  and 

lien  for  unpaid 

is  no  memorandum  (c).     (8)  That  a  purchaser  who  buys  with  purchase- 
money. 
actual  notice  of  an  unregistered  deed  is  bound  by  it((/).    (9)   That 

the  registration  of  a  deed  is  not  of  itself    notice.     If,  however,  Registration 

of  deed  not 

a   person    searches   the  register  he    will   be   deemed    to    have  notice. 
notice,  unless  he  only  searched  for  a  particular  period,  in  which 
case  he  will  not  be  deemed  to  have  notice  of  a  deed  registered 
before  the  commencement  of  that  period  (e). 

The  M.  E.  Act,  1708,  does  not  apply  to  land  registered  under  Exemptions 

under  L.  T. 

the   L.  T.   Acts,    1875  and   1897,   except    estates    and  interests  andL.  c.  Acts. 
not   covered    by   the    registration,  nor    to    instruments    made 


(a;)  Arden  v.  A.  (1885),  29  Ch.  D.  702 ;  54  L.  J.  Ch.  (555. 

(y)  Moore  v.  Cidverhoiise  (1860),  27  Beav.  639  ;  29  L.  J.  Ch.  419  ;  Kere  v. 
Pennell  (1863),  2  Hem.  &  M.  170  ;  33  L.  J.  Ch.  19;  Fidlerton  v.  Provl.  Bk.  of 
Ireland,  1903,  A.  C.  309  ;  72  L.  J.  P.  C.  79. 

(z)  Credland  v.  Potter  (1874),  10  Ch.  8 ;  44  L.  J.  Ch.  169;  lie  IVighfs 
Mortgage  Trust  (1873),  16  Eq.  41  ;  43  L.  J.  Ch.  66. 

(a)  R.  V.  Middlesex  Registrar  (1888),  21  Q.  B.  D.  555  ;  57  L.  J.  (i.  B.  577. 

(6)  Re  Calcott  and  Elvin,  1898,  2  Ch.  460;  67  L.  J.  Ch.  553. 

(c)  Sumpter  v.  Cooj^er  {1831),  2  B.  &  Ad.  223;  9  L.  J.  (0.  S.)  K.  B.  226; 
Kettlewell  v.  Watson  (1884),  26  Ch.  D.  501 ;  53  L.  J.  Ch.  717. 

{d)  LeNeve  v.  Le  N.  (1748),  3  Atk.  646,  655;  Wyatty.  Barvell  (1815), 
19  Ves.  435  ;  Tunstall  v.  Trajqm,  Gosling's  Case  (1829),  3  Sim.  301  (notice  to 
solicitor). 

(e)  Hodgson  \.  Dean  {1825),  2  Sim.  &  St.  221;  affirmed  by  L.  C,  July, 
1825,  MS. ;  see  Sug.,  14th  ed.,  761. 
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after  the  30Lli    July,    1900,   aiul   capal)le   of   registration  under 

the   Land  Charges,   &c.,  Act,  1888,  or  the  Land  Charges  Act, 

1900. 

Middlesex  Under  the  L.  E.   (Middx.  Deeds)  Act,    1891,    the   Middlesex 

tranrfen-ed  to    Eegistrj  lias  been  transferred  to  the  office  of  Land  llegistry. 

EegistV  '''         The  First  Schedule  to  the  Act  of  1891  and  the  Land  Eegistry 

searched'' '""^  (Middlesex    Deeds)    Eules,    1892,    prescribe    regulations    as    to 

memorials  and  searches.     An  official  search  may  be  required, 

and  in  that  case  an  official  certificate  of  the  result  of  the  search 

will  be  given  to  the  applicant.     Such  certificate  exonerates  the 

applicant  from  all  loss  that  may  arise  from  any  error  therein, 

and  when  obtained  by  a  solicitor  acting  for  trustees,  executors, 

or  other  persons  in  a  fiduciary  position  those  persons  are  also 

exonerated.     Forms  of  memorials  of  requisitions  for  search  and 

of  certificates  of  result  of  search  are  prescribed  by  the  rules. 


Summary  of 
Y.R.  Acts. 


Assurances 
and  wills  to 
be  registered. 


Mode  of  regis- 
tration. 


Definition  of 
"  assurairce." 


Yorlislt  ire  Reg istries. 

The  Yorkshire  Eegistries  Act,  1884,  which  came  into  operation 
on  the  1st  January,  1885,  repeals  the  former  Y.  E.  Acts.  The 
following  is  a  summary  of  its  principal  provisions  as  amended 
by  the  Y.  E.  Act  Amendment  Act,  1884,  and  the  Y.  E.  Amend- 
ment Act,  1885. 

1.  Assurances  made,  and  the  wills  of  testators  dying  after  the 
commencement  of  the  Act,  by  whicii  lands  in  Yorkshire  are 
affected,  may  be  registered  (/). 

2.  Eegistration  may  be  effected  by  enrolling  in  the  register  a 
memorial,  or,  at  the  option  of  the  person  registering,  a  full  copy 
of  the  assurance  or  will  (r/). 

3.  Assurance  includes  any  conveyance,  enlargement  of  term 
into  fee  simple,  memorandum  of  charge,  deed  of  consent  to  the 
discharge  of  a  trustee,  statutory  receipt,  private  Act  of  Parlia- 
ment, award  or  order  of  the  Land  Commissioners  (now  the  Board 
of  Agriculture  and  Fisheri(^,s),  order  of   a  Court,  certificate  of 

{/)  Act  of  188-i,  s.  4.     . 
(<j)  S.  o. 
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up[)(jintmeiit  of  trusteo  in  bankru})icy,  or  iiffidavit  of  vesting 
under  any  Act  of  Parliame]it(/0. 

4.  A   caveat  may  be  registered   by  any  person  claiming  an  Caveats^may 
interest  in  land,  to  be  in  force  for  the  period  specified  therein  5 

and  if  within  that  period  a  conveyance  is  executed  and  registered 
in  favour  of  the  person  registering  the  caveat,  it  will  be  deemed 
to  have  been  registered  on  the  day  on  which  the  caveat  was 
registered  (/). 

5.  Every  assurance  entitled  to  be  registered  is  to  have  priority  Assurances  to 

•^  "  L  ^     rank  according 

according  to  the  date  of  registration,  and  every  will  according  to  to  date  of 

'^  o  '  J  o  registration. 

the  date   of  the   testator's  death  if  the  date  of  registration  is  wnis  accord- 
ing to  date  of 
within  six  months  after  the  death,  bui,  if  not.  then  according  to  death,  if 

registered 

the   date  of   registration.     This  priority  is  to  have  full  effect,  within  six 

months ;  if 

except  in  cases  of  actual  fraud,  and  no  person  claiming  under  a  not,  according 

to  date  of 

registered  instrument  is  to  lose  priority  merely  in  consequence  of  registration. 
his  having  been  affected  with  actual  or  constructive  notice,  except  affected  by 
in  cases  of  actual  fraud.     But  this  provision  is  not  to  confer  on 
a  person  claiming   without  valuable  consideration  any  further 
priority  than  would  belong  to  the,  person  under  whom  he  claims  (/>•) . 

G.  If  a  person  interested  under  a  will  cannot  register  it  within   Notice  of  will 
six  months  after  the  testator's  death,  he  may  register  notice  of  tered  in  certain 

cases,  and  will 

it,  and  in  that  case,  if  the  will  is  duly  registered  witlun  two  years  itself  regis- 
tered after- 
after  the  death  of  the  testator,  it  will  have  priority  as  though  it  wards. 

had   been   registered   upon    the  date  on   wdiich  the  notice  was 

registered,  and  such  last-mentioned  date  is  for  all  purposes  to 

be  deemed  to  be  the  date  of  the  registration  of  the  will  (/). 

(h)  Act  of  1884,  s.  3.  An  agreement  for  sale  is  not  an  assurance  -within  the 
definition  in  the  Act :  Jio»l<jer  v.  Harrison,  1893, 1  Q.  E.  IGl  ;  G2  L.  J.  Q.  B.  213. 

(0  Act  of  1885,  s.  3. 

(/,■)  Act  of  1884,  s.  14  ;  52  Sol.  J.  168,  189.  Registration  would  be  no 
protection  against  a  document  or  unwritten  equity  not  entitled  to  or  capable 
of  being  registered,  of  which  the  purchaser  had  notice  ;  see  ]]'Mte  v.  Neaylon 
(18S6),  11  A.  0.  171  ;  bb  L.  J.  P.  C.  25;  Battison  v.  Hohson,  1896,  2  Ch.  403  ; 
65  L.  J.  Ch.  695.  An  assignment  for  the  benefit  of  creditors  only  passes 
.such  interest  as  the  bankrupt  had  m  his  property,  hence  takes  effect  subject 
to  equitable  incumbrances  executed  before  but  registered  after  the  assign- 
ment:  Jones  V.  Barker,  1909,  1  Ch.  321  ;  78  L.  J.  Ch.  167. 

(/)  Act  of  1884,  s.  11. 
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Heir  may 
register 
affidavit  of 
intestacy. 


Lien  for  un- 
paid purchase- 
money,  and 
charge  by 
deposit  of 
deeds,  to  be 
registered. 

Official 
searches. 


Searches  may 
be  made  and 
copies  taken 
by  any  person. 


Protection  of 
sohcitors, 
trustees,  itc, 
in  the  case  of 
certificates, 
(fee. 


Protection  by 
legal  estate 
and  tacking 
not  to  be 
allowed. 


7.  An  heir  may  register  an  affidavit  that  he  beheves  his 
ancestor  to  have  died  intestate,  and  in  that  case  an  assurance 
for  valuable  consideration  by  the  heir  duly  registered  is  to  have 
priority  over  any  will  of  the  supposed  intestate,  registered 
after  the  assurance,  and  after  six  months  from  the  testator's 
death  (m). 

8.  A  lien  for  unpaid  purchase-money,  or  a  charge  by  deposit 
of  title  deeds,  will  have  no  priority  against  a  subsequently 
registered  assurance  for  valuable  consideration,  unless  and  until 
a  memorandum  thereof  is  registered  (n). 

9.  Provision  is  made  for  official  searches,  and  a  record  of  the 
result  of  every  such  search  is  to  be  preserved  at  the  office,  and 
the  registrar  is  to  give  a  certificate  of  such  result  to  any  person 
requiring  the  same,  and  every  such  certificate  is  to  be  receivable 
in  evidence  (o). 

10.  Any  person  is  authorised  on  application  to  inspect  and 
search  the  register  and  any  other  books  and  indices  which  may 
be  required  to  be  kept  at  the  register  office  under  the  Act  or  any 
rules  made  thereunder,  and  to  take  copies  thereof  or  extracts 
therefrom  (j^). 

11.  Where  any  solicitor,  trustee,  executor,  agent,  or  other 
person  in  a  fiduciary  position,  either  by  himself  or  by  a  solicitor, 
obtains  a  certificate  of  the  result  of  an  official  search,  or  a  certi- 
fied copy  of  any  document  enrolled  in  the  register,  or  of  any 
entry  therein  or  any  book  or  index  kept  at  the  office,  he  is  not  to 
be  answerable  for  any  loss,  damage,  or  injury  arising  from  any 
error  therein  (q). 

12.  In  any  case  in  which  priority  or  protection  might,  but  for 
the  Act,  have  been  given  or  allowed  to  any  estate  in  lands,  by 
reason  of  such  estate  being  protected  by  or  tacked  to  any  legal 


(??i)  Act  of  1884,  s.  12  ;  but  see  now  L.  T.  Act,  1897,  s.  1. 

in)  S.  7. 

(o)  Ss.  20,  21. 

{p)  S.  19. 

(?)  S.  23. 
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or  other  estate,  no  such  priority  or  protection  is  in  future  to  be 
so  given  or  allowed,  and  full  effect  is  to  be  given  to  this  provision 
although  the  party  claiming  such  priority  or  protection  may 
be  a  purchaser  for  valuable  consideration  ^Yithout  notice  (/). 

13.  The  Act  does  not  apply  to  copyholds,  or  to  any  lease  not  Exemptions. 
exceeding   twenty-one  years,  or  any  assignment  thereof  where 
accompanied  by  actual  possession  from  the  making  of  such  lease 
or  assignment  (&•),  or  to  land  registered  under  the  L,  T.  Acts, 
except  estates  and  interests  not  covered  by  the  registration  {t). 

The  practice  as  to  registration  and  enrolment  of  instruments.  Rules  under 

.  111.  1         *^'®  Yorkshire 

and  as  to  searches  for  registered  or  enrolled  instruments,  under  Registries  Act. 
this  Act  is  regulated  by  rules  passed  by  the  Justices  of  the  Peace 
for  the  several  Ridings  at  Quarter  Sessions  (u). 

As  to  Middlesex  and  Yorksldre  liegistries, 

A  purchaser  of  land  in  Middlesex  or  Yorkshire  (not  being  land 
registered  under  the  L.  T.  Acts)  should  search  or  require  an  official 
search  to  be  made  in  the  local  registry  in  the  names  of  all  persons 
whose  interest  in  the  property,  as  disclosed  by  the  abstract,  is 
or  has  been  such  that  a  registered  assurance  by  him  would  pre- 
judicially affect  the  present  title,  and  in  strictness  the  search  should  For  what 

period. 

extend  over  the  whole  i^eriod  covered  by  the  abstract  (?/).  The 
search  will  be  against  each  successive  owner  from  the  date  of  the 
conveyance  to  him  to  the  date  of  the  registration  of  the  instrument 
by  which  he  parted  with  his  interest.     It  should  be  continued 

(r)  S.  16. 

(s)  S.  28. 

{t)  L.  T.  Act,  1875,  s.  127 ;  L.  T.  Act,  1897  (First  Schedule). 

(«)  See   the  North   Riding  of   Yorkshire   Registry  Rules,    1885.     Those 
passed  for  the  East  and  West  Ridings  are  identical,  mutatis  mutandis. 

((/)  Sometimes  the  entries  against  one  name  are  so  numerous  as  to  make    Search 
a  search  impracticable  without  incurring  a  very  heavj'  expense,  and  in  such   ?ometimes 
a  case  the  solicitor  should  obtain  an  authority  from  his  client  to  forego  a 
search.      In  practice   these  searches  are  seldom  made  further  back  than 
the  last  purchase  for  value.     The  extent  of  the  search  is  a  matter  to  be 
c  msidered  in  each  case. 
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Eight  of 
purchaser  to 
require  regis- 
tration. 


Registered 
conveyance  by 
devisee  under 
unregistered 
will  prevails 
over  subse- 
quently regis- 
tered convey- 
ance by  heir. 


against  a  testator  or  intestate  after  his  death,  and  against  his 
representative  or  devisee  or  heir  to  the  date  of  the  registration 
of  the  conve3^ance  hy  one  of  them.  A  search  need  not  he  made 
against  a  mortgagor  after  the  date  of  the  mortgage  deed,  if  the 
mortgagee  is  selling  under  his  power  of  sale.  Searches  may 
sometimes  he  necessary  against  persons  having  a  power  to 
appoint  new  trustees  (z).  If  on  a  search  any  document  affecting 
the  property  is  found  which  is  not  abstracted,  an  abstract  of  it 
should  be  called  for. 

The  purchaser  should  also  see  that  all  documents  requiring 
registration  have  been  duly  registered ;  and  if  it  appears  that 
any  document  has  not  been  registered,  he  must  determine 
whether,  having  regard  to  the  subsequent  dealings  with  the 
property,  the  want  of  registration  prejudicially  affects  his  title, 
and  if  it  does,  he  should  require  the  vendor  to  register  it  at  his 
own  expense.  The  purchaser  must  pay  for  the  registration  of 
his  own  conveyance. 

The  V.  &  P.  Act,  1874,  s.  8,  provides  that  where  the  will  of 
a  testator  devising  land  in  Middlesex  or  Yorkshire  has  not  been 
registered  within  the  period  allowed  by  law  in  that  behalf,  an 
assurance  of  such  land  to  a  purchaser  or  mortgagee  by  the 
devisee  or  by  some  one  deriving  title  under  him  shall,  if 
registered  before,  take  precedence  over  any  assurance  from  the 
testator's  heir-at-law. 

Whether  on  a  i)urchase  of  land  in  Middlesex  from  the  devisee 
under  a  will,  where  the  six  months  have  expired  without 
registration,  the  purchaser  should  require  registration,  though 
he  satisfies  himself  by  search  that  there  is  no  registered  assur- 
ance by  the  heir,  is  a  moot  point  (a).  As  regards  land  in 
Yorkshire,  it  is  conceived  that  the  above  enactment  is  no  longer 
in  force,  but  has  been  superseded  by  the  Y.  E.  Acts,  1884 
and  1885. 


(z)  SeeT.  Act,  1893,  s.  12  (4). 
(f()  Dart,  Tth  ed.,  702. 
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Under  the  old  Yorkshire  Kegistry  Acts,  it  was  held  that  if  Conveyance 

.  .  ■  1      1     i  •  Til         '^y  ^1^'^'  when 

a  \Yill  was  not  registered  withni  the  prescribed   time,  and  tlie  good  against 

heir  made  a  conveyance  to  a  purchaser  for  valuable  considera-  unregistered 

tion  without  notice  which  was  registered,  and  afterwards  a  will 

was    discovered    and   registered,    the   conveyance   by   the   heir 

prevailed  over  the  will  (h).     It  is  apprehended  that  under  the 

Y.    E.    Act,    1884,    s.    12,    the   heir   must  register  an   affidavit 

of  intestacy,  and  that,  until  this  is  done,  the  purchaser  cannot 

safely  take  a  conveyance  from  him.     Where  the  death  occurs 

after  1897,  the  land  will  vest  in  the  personal  representative  (c), 

and   the  heir  cannot  convey  till  the   land  has  been  conveyed 

to  him. 

Sect.  III. — Judgments,  Crown  Debts,  Lis  pendens.  Annuities, 
Deeds  of  Arrangement,  and  Laud  Charges,  as  affeetiug  Land, 
and  the  Searches  to  he  made  in  respect  of  them,  and  other 
Searches  and  Liquiries. 

The   old   Law   as  to  Judgments. 
The  remedy  of    the  ludgment  creditor  against  his  debtor's  Remedy  by 

J  ■>        ^  o  elegit  first 

lands  has  its  origin  in  the  Statute  of  Westminster  the  Second,  granted  by 

18  Edw.  1, 

That  Act  enabled  him  to  elect  either  to  have  a  writ  oiferi  facias  ""■  i*^- 
against  the  debtor's  goods  or  that  the  sheriff  should  deliver  to 
him  "  all  the  chattels  of  the  debtor  (saving  only  his  oxen  and 
beasts  of  the  plough  (<l) )  and  the  one-half  (e)  of  his  lands, 
until  the  debt  be  levied  upon  a  reasonable  price  and  extent." 
Hence  the  writ  was,  and  still  is,  called  a  writ  of  elegit. 

The    term    "lands"    in    the    statute   included   rent-charges,  what  could 

'='      '    be  taken  by 

impropriate    rectories    and    tithes  (/'),    and   land   in   reversion  elegit  under 

the  old  law. 

{h)  CJiadwick  v.  Turner  (1S66),  1  Ch.  310;   35  L.  J.  Ch.  349. 

(c)  L.  T.  Act,  1897,  ss.  1  and  3. 

{d)  The  words  "all"  &c.  to  "i^lough"  are  repealed  by  the  Bankruptcy 
Act,  1883,  s.  169,  Fifth  Schedule.  See  also  s.  116,  which  expressly  provides 
that  a  writ  of  elegit  shall  not  extend  to  goods. 

(e)  Extended  to  the  whole  of  the  land  by  the  Judgments  Act,  1838,  s.  11. 

(/)  Co.  Lit.  159. 


80 


JUDGMENTS. 


From  what 
time  judgment 
operated  as  a 
lien  on  lands. 


Lien  could  be 
defeated  by 
appointment 
under  power. 


Eight  of 
execution 
extended  by 
Statute  of 
Frauds  to 
land  vested 
in  a  trustee. 


Equity  of 
redemption, 
&o.,  could  be 
reached 
through  Court 
of  Chancery 
by  appoint- 
ment of 


expectant  on  a  lease  reserving  a  rent  (g).  Copyholds  (h),  how- 
ever, could  not  be  extended,  nor  an  advowson  in  gross  (i),  nor 
an  estate  tail,  so  as  to  affect  the  issue  (k). 

A  judgment  was  a  general  lien  on  the  debtor's  extendible 
freehold  lands  from  the  date  of  its  being  entered  up,  but  chattels 
real  were  only  bound  from  the  time  when  the  writ  of  execution 
was  lodged  with  the  sheriff.  And  if  the  debtor  had  a  general 
power  of  appointment  over  land,  and  also  an  estate  in  the  same 
land  in  default  of  and  until  appointment,  the  lien  of  the  judg- 
ment upon  the  estate  was  liable  to  be  defeated  by  a  subsequent 
exercise  of  the  power  (l),  even  though  the  appointee  had  notice 
of  the  judgment  (m). 

Under  s.  10  of  the  Statute  of  Frauds,  execution  might  be 
had  of  land  vested  in  a  trustee  for  the  debtor,  provided  that 
the  trustee  remained  seised  at  the  time  of  execution  sued ;  but 
this  section  only  applied  where  the  trustee  held  on  a  simple 
trust  for  the  debtor,  and  did  not  extend  to  an  equity  of  redemp- 
tion (n)  or  any  equitable  interest  short  of  the  absolute  beneficial 
ownership  (o).  As  regards  equitable  interests  of  this  kind,  the 
remedy  of  the  creditor  was  to  take  proceedings  in  the  Court  of 
Chancery  to  have  the  legal  impediment  removed,  e.g.,  in  the 
case  of  an  equity  of  redemption,  by  redeeming  the  mortgage, 
and  to  obtain  in  the  meantime,  by  the  appointment  of  a  receiver, 
the  same  benefit  which  he  would  have  had  at  law  under  an 
elegit,  if  the  legal  impediment  had  not  existed.  But  it  was 
necessary  under  the  old  law  that  the  creditor  should,  before 
filing  his  bill,  sue  out  an  elegit  (p). 


((/)  1  Eoll.  Ab.  894. 

(//)  Ifeydon's  Case  (1584),  3  Co.  Eep.  Ta. 

(0  3  Bac.  Ab.  382. 

{k)  Ashhurnham  v.  St.  John  (1605),  Cro.  Jac.  85. 

(/)  Doe  V.  Jones  (1830),  10  B.  &  C.  459  ;  8  L.  J.  (0.  S.)  K.  B.  214. 

(m)  Eaton  V.  Sanxter  (1834),  6  Sim.  517;  3  L.  J.  Ch.  197. 

[n)  Burden  v.  Kennedy  (1757),  3  Atk.  739. 

(o)  Harris  v.  Booker  (1827),  4  Bing.  96  ;  5  L.  J.  (O.  S.)  C.  P.  92. 

[p)  Xeate  v.  Marlhorowjli  (1838),  3  My.  &  C.  407. 
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The  Act  of  1838  and  subsequent  Acts  as  to  Judgments. 
By   the  Judgments    Act,    1838,    s.    11,    as   modified   by   the  i&avkt. 

■^  °  c.llO. 

Acts  of  1839  and  1810,  the  remedy  by  elegit  was  extended  to  Remedy  by 

.  .  .  ,    ,  elegit  ex tencTed 

all  sucli  lands,  tenements,  rectories,  tithes,  rents,  and  here-  to  entirety  of 
ditaments  (including  lands  and  hereditaments  of  copyhold  or  ' 
customary  tenure)  as  the  person  against  whom  execution  is  so 
sued,  or  any  person  in  trust  for  him,  shall  have  been  seised  or 
possessed  of  at  the  time  of  entering  up  the  said  judgment,  or 
at  any  time  afterwards,  or  over  which  such  person  shall  at  the 
time  of  entering  up  such  judgment,  or  at  any  time  afterwards, 
have  any  disposing  j)ower  which  he  might  without  the  assent  of 
any  other  person  exercise  for  his  own  benefit."     And  by  s.  13  Judgment  an 

equitable 

a  judgment  was  made  a  charge  on  "  all  lands,  tenements,  charge. 
rectories,  advowsons,  tithes,  rents,  and  hereditaments  (including 
lands  and  hereditaments  of  coj^yhold  or  customary  tenure)  of 
or  to  which  such  person  shall  at  the  time  of  entering  up  such 
judgment,  or  at  any  time  afterwards,  be  seised,  possessed,  or 
entitled  for  any  estate  or  interest  whatever,  at  law  or  in  equity, 
whether  in  possession,  reversion,  remainder,  or  expectancy,  or 
over  which  such  person  shall  at  the  time  of  entering  up  such 
judgment,  or  at  any  time  afterwards,  have  any  disposing 
power,  which  he  might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit,"  and  the  judgment  is  declared  to 
be  binding  as  against  the  debtor  and  all  persons  claiming  under 
him,  and  also  against  the  issue  of  his  body,  and  all  other  persons 
whom  he  might,  without  the  assent  of  any  other  person,  cut  oft' 
and  debar  from  any  remainder,  reversion,  or  other  interest  (7). 
But  a  judgment  creditor  is  not  entitled  to  proceed  in  equity  to 
obtain  the  benefit  of  the  charge  until  after  the  expiration  of  a 
year  from  the  time  of  entering  up  the  judgment. 

By  the  Land  Charges,  &c.  Act,  1888,  s.  5,  it  is  provided  that  5K^-52Vjct. 

c.  .51. 

every  writ  or  order  affecting  land  issued  or  made  by  any  Court  ^,yy[^^  ^f  g^e- 

— — cutiou  may  be 

(v)  See  Be  Anthony,  189:3,  ;i  Cb.  498;   G2  L.  J.  Ch.   1004,  as  to  the  effect   office'o^Laud 
of  the  death  of  a  tenant  in  tail  in  possession  of  copj'holds  whose  land  had   Registry, 
before  his  death  been  delivered  in  execution  under  a  writ  of  elegit,  in  the 
belief  that  he  was  seised  in  fee  simple. 

P.  0 
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and  registra- 
tion renewed 
every  five 
years. 


Writ,  unless 
registered,  to 
be  void  against 
purchaser  for 
value. 


63  &  C4  Vict, 
c.  26. 

No  judgment 
to  operate  as 
a  charge  on 
land  until 
registration 
of  writ  or 
order. 


37  ct  38  Vict. 
c.  57. 

Right  to 
recover  judg- 
ment debt, 
when  barred. 


for  the  purpose  of  enforcing  any  judgment,  statute,  or  recogniz- 
ance, and  any  order  appointing  a  receiver  or  sequestrator  of 
land,  may  be  registered  in  the  Land  Eegistry  in  the  name 
of  the  person  whose  land  is  affected.  The  registration  is  to 
cease  to  have  effect  at  the  end  of  five  years,  but  may  be 
renewed  from  time  to  time,  and  if  renewed  will  have  effect  for 
five  years  from  the  date  of  the  renewal.  And  s.  6  provides  that 
every  such  writ  and  order,  and  every  delivery  in  execution  or 
other  proceeding  taken  in  pursuance  of  any  such  writ  or  order, 
shall  be  void  against  a  purchaser  for  value  unless  and  until  the 
writ  or  order  is  registered  under  the  Act. 

By  the  Land  Charges  Act,  1900,  which  came  into  operation 
on  the  1st  July,  1901,  it  is  provided  that  a  judgment,  whether 
obtained  or  entered  into  before  or  after  the  commencement  of 
the  Act,  shall  not  operate  as  a  charge  on  land  unless  and  until 
a  writ  or  order  for  the  purpose  of  enforcing  it  is  registered  under 
sect.  5  of  the  Act  of  1888. 

By  the  E.  P.  Lim.  Act,  1874,  s.  8,  the  right  to  recover  any 
sum  of  money  secured  by  a  judgment,  &c.,  is  barred  at  the  end 
of  twelve  years  next  after  a  present  right  to  receive  the  same  (qq) 
has  accrued  to  some  person  capable  of  giving  a  discharge  for  the 
same,  unless  in  the  meantime  there  has  been  part  payment  of 
principal  or  interest  or  an  acknowledgment  of  the  right  thereto 
given  in  writing  signed  by  the  person  by  whom  the  same  is 
payable  or  his  agent.  This  enactment  extends  to  judgments 
generally,  and  is  not  restricted  to  those  which  operate  as  charges 
upon  land  (7-). 


Summary  of 
present  law. 


TJie  present  Law  of  Judgments. 

The  present  state  of  the  law,  as  the  result  of  the  legislation 
above  referred  to  and  of  judicial  decision,  is  summarised  in  the 
following  paragraphs. 

{qq)  See  Re  Pardoe,  1906,  2  Ch.  340 ;  75  L.  J.  Ch.  748. 

{r)  HehhIetJnvaite  v.  Peever,  1892,  1  Q.  B.  124;  Jai/  v.  Johnstone,  1893, 
]  Q.  B.  25,  189  ;  62  L.  J  Q.  B.  128  ;  Taylor  v.  Hollard,  1902,  1  K.  B.  676 ; 
71  ]..  J.  K.  B.  278. 
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1.  Judgments  (which  term  inchides  all  judgments,   decrees,  judgments 
and  rules  or  orders  of  Courts  of  law  or  equity  whereby  any  sum   against  land 

by  elegit. 

of  money  or  any  costs,  charges,  or  expenses  are  made  payable 
to  any  person  (s) )  are  enforceable  against  the  debtor's  lands, 
or  such  of  them  as  are  of  an  extendible  nature,  by  means  of 
a  writ  of  elegit. 

2.  The  process  of  execution  on  a  writ  of  elegit  is  as  follows  : —  Process  on 
The  writ  is  placed  in  the  hands  of  the  sheriff  of  the  county,  who 
thereupon  holds  an  inquisition  before  a  jury  to  inquire  what  the 

lands  are,  and,  having  ascertained  this,  he  makes  a  return  to  the 

writ,  stating  that  he  has  delivered  the  lands  (specifying  them) 

to  the  creditor,  and  the  inquisition  and  writ  are  then  filed  in  the 

Land  Eegistry.     The  effect  is  to  vest  the  land  in  the  creditor,  Nature  of 

to  hold  to  him  and  his  assigns  until  the  debt  and  interest  shall  estate  under 

have  been  levied.     He  can  then  bring  an  action  of  ejectment  if  the 

land  is  in  possession,  or  if  in  reversion  may  sue  for  the  rent  (0- 

3.  Every   legal   estate   or   interest  in  land  in  possession  or  What  property 

may  be  taken 

reversion,  if  vested  in  the  debtor  beneficially,  or  if  he  has  a  power  on  an 


of  disposition  over  it  exercisable  for  his  own  benefit,  is  extendible 
at  law.  So  also  is  land  vested  in  a  trustee  on  a  bare  trust  for 
the  debtor,  where  the  debtor  has  the  whole  beneficial  interest. 
So  also  are  impropriate  rectories  and  tithes,  but  not  a  rectory 
or  tithe  constituting  an  ecclesiastical  benefice  («),  i^or  an  ad  vow- 
son  in  gross,  nor  an  estate  in  remainder  (x).  Where  the  legal 
estate  of  the  debtor  is  subject  to  any  equity,  the  judgment 
creditor  will  take  subject  to  that  equity  ;  in  other  words,  will 
take  whatever  beneficial  interest  the  debtor  has,  and  no  moreQ/). 


elegit  (tt). 


(s)  Judg.  Act,  1838,  s.  18. 

(t)  As  to  the  effect  of  an  elegit  against  a  lessee  for  years  who  has  sub- 
demised  by  way  of  mortgage,  see  Johns  v.  Pink,  1900,  1  Ch.  296;  69 
L.  J.  Ch.  98. 

{tt)  See  Carson,  2nd  ed.,  488-90,  where  all  the  recent  cases  are  collected. 

(u)  Hawkins  v.  Gathercole  (1855),  6  D.  M.  &  G.  I;  24  L.  J.  Ch.  332;  Bates 
V.  Brothers  (1854),  2  Sm.  &  G.  509 ;  23  L.  J.  Ch.  782. 

(x)  Be  South  (1874),  9  Ch.  369  ;  43  L.  J.  Ch.  441. 

ly)  Whitworth  v.  Gaiigain  (1846),  1  Ph.  728;  15  L.  J.  Ch.  433;  Kinderley 
V.  Jervis  (1856),  22  Beav.  1 ;  25  L.  J.  Ch.  538. 
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Equitable 
execution. 


And  a  voluntary '.settlement  by  the  debtor  is  not  avoided  by  a 
subsequent  judgment  (z). 

4.  When   the   debtor's  interest  consists  of  an  equity  of  re- 
demption, or  any  other  equitable  interest  not  extendible  at  law, 
but  which  if  it  had  been  a  legal  estate  would  have   been   so 
extendible,  the  Court  will,  at  the  suit  of  the  creditor,  appoint  a 
receiver ;  and  an  order  for  the  appointment  of  a  receiver  gives 
the  creditor  a  remedy  analogous  to  that  of  a  legal  execution,  and 
is   therefore   commonly,    though    somewhat    incorrectly,    called 
"equitable  execution"  (a).     A  receiver  may  be  appointed  in  the 
original  action  and  in  whatever  branch  of  the  Court  it  may  have 
been   instituted  (b) ;    nor  is  it  necessary  to  sue  out  a  writ  of 
elegit  first,   as  was  formerly  the  rule  (c).     But  the  Judicature 
Act  does  not  give  jurisdiction  to  appoint  a  receiver  by  way  of 
"  equitable   execution "  in    cases  where,  prior  to  that  Act,  no 
Court  had  such  jurisdiction  (d). 
Astoaiijudg-        5.  Since   the  1st  July,  1901,  a  judgment,  whether   obtained 
1st  July,  1901.    before  or   after   that   date,    becomes   a   charge  on  the  debtor's 
interest  in  land,  when  (and  not  before)  a  writ  or  order  for  the 
purpose    of    enforcing  it  is  registered  under  s.  5  of    the   Act 
of  1888  (e). 

6.  Kegistratioii  of  a  writ  or  order  ceases  to  have  effect  at  the 

expiration  of  five  years,  but  may  be  renewed  from  time  to  time, 

and,  if  renewed,  has  effect  for  five  years  from  the  date  of  the 

renewal  (/). 

Sale.  7.  A  creditor  to  whom  any  land  of  a  debtor  has  been  delivered 


Re-registra- 
tion. 


(z)  Beuvan  v,  Ox/ord  (1856),  6  D.  M.  &  G.  507  ;  25  L.  J.  Ch.  299.  See  now 
Voluntary  Conveyances  Act,  1893. 

(a)  Atkins  v.  Shej^Jianl  (1889),  43  Ch.  D.  131;  59  L.  J.  Ch.  S3;  Cadogan 
V.  Lyric  Theatre,  1894,  3  Ch.  338 ;  (33  L.  J.  Ch.  775. 

(6)  Smith  V.  Coivell  (1880),  6  Q.  B.  D.  75  ;  50  L.  J.  Q.  B.  38. 

(c)  Ex  parte  Evans  (1879),  13  Ch.  D.  252 ;  49  L.  J.  Bk.  7. 

(rf)  Harris  v.  Beauchamp  Brothers,  1894,  1  Q.  B.  801 ;  63  L.  J.  Q.  B.  480 ; 
see  also  Thompson  v.  Gill,  1903,  1  K.  B.  700,  766  ;  72  L.  J.  K.  B.  411 ; 
Edwards  cfc  Co.  v.  Picard,  1909,  2  KB.  903;  78  L.  J.  K.  B.  1108. 

(e)  Land  Charges  Act,  1900,  s.  2. 

(./■)  Land  Charges,  &c.  Act,  1888,  e.  5  (3) ;  and  see  S.  L.  Act,  1890,  s.  19. 
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in  execution  ma}^  obtain  from  the  Court  an  order  for  the  sale  of 
the  debtor's  land  (g). 

8.  Where  there  are  two  iudgment  creditors,  A.  and  B.,  and  A.  Position  of 

"  other  judg- 

takes  the  land  in  execution,  B.'s  position  seems  to  be  as  follo\YS :  ment  creditors, 

^  where  execu- 

he  may,  as  heretofore,  take  proceedings  in  equity  to  remove  the  ^^i^f  •^^^^^*'®" 
impediment  caused  by  A.'s  elegit,  e.g.,  by  redeeming  him  (li),  °"®- 
and  if  A.,  before  being  redeemed,  obtains  an  order  of  sale,  B. 
will  be  entitled  to  share  in  the  surplus  proceeds  of  the  sale  after 
A.'s  claim  is  satisfied. 

9.  If  land  is  delivered  in  execution,  and  the  writ  or  order  is  Execution 

after  contract 

duly  registered,  after  the  debtor  has  contracted  to  sell  it,  but  of  sale. 
before  the  purchase  is  completed,  the  judgment  creditor  will 
take  subject  to  the  contract ;  but  he  would  be  entitled  to  be  paid 
out  of  the  purchase-money,  and  the  purchaser  cannot  safely  pay 
the  money  to  the  vendor  (/). 

10.  As  an  estate  in  remainder  expectant  on  a  life  estate  cannot  Position  of 

judgment 

be  taken  in  execution  either  legal  or  equitable,  there  could  be  no  "-editor, 

"  -^  where  debtor 

charge  on  the  land,  while  s.    1    of   the  .Judgments  Act,    1864,  i»as  estate  in 

°  remainder. 

remained  in  force,  until  the  debtor's  estate  fell  into  posses- 
sion (k).  But  that  section  has  been  repealed  as  from  the  1st 
July,  1901,  and  as  under  the  Land  Charges  Act,  1900,  s.  2,  the 
judgment  will  become  a  charge  on  the  registration  of  the  writ  or 
order  for  enforcing  it,  the  question  arises  whether,  if  the  creditor 
sues  out  and  registers  a  writ  of  elegit,  he  will  not  thereby 
acquire  a  charge  under  s.  13  of  the  Judgments  Act,  1838, 
although  the  sheriff  may  afterwards  return  to  the  writ  that 
there  is  no  land  capable  at  present  of  being  taken  in  execution. 
It  is  also  a  question  whether  the  creditor  might  not,  while  the 
debtor's  estate  is  reversionary,  obtain  and  register  an  order 
for  the  appointment  of  a   receiver   to  receive  the  rents  when 

{(j)  Judgments  Act,  1S64,  s.  4,  as  altered  by  the  Land  Charges  Act,  1900, 
Schedule.  It  would  seem  that  the  writ  should  he  registered:  Dart,  7th  ed,, 
1217. 

(A)  Be  Coivhri<hje  Ry.  Co.  (1868),  5  Eq.  413  ;  37  L.  J.  Ch.  306. 

(J)  Thornton  v.  Findi  (18G4),  4  Giff.  515;  34  L.  J.  Ch.  46(5. 

(A-)  Re  Harrison  and  Botiomley,  1899,  1  Ch.  465  ;  68  L.  J.  Ch.  208, 
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CROWN    DEBTS. 


Ci'own  debts 
upon  record 
or  by  specialty 
enforceable  by 
extent  against 
freehold  and 
leasehold 
property,  but 
not  against 
copyholds. 


Crown  debts 
cannot  be 
defeated  by 
execution  of 
power. 


Simple  con- 
tract debt 
to  Crown. 

Accountants 
to  the  Crown. 


Crown  judg- 
ments now  on 
same  footing 
as  others. 


the    estate    falls    into    possession   (0,    and   thereby   acquire   a 
charge. 

Croivn  Debts  (//). 

Debts  due  to  the  Crown  upon  record  or  by  specialty  (m)  may 
be  enforced  by  a  writ  of  extent  against  all  freehold  property 
belonging  to  the  debtor  at  the  time  when  the  debt  becomes  one 
of  record  or  the  specialty  debt  is  contracted,  or  at  any  time 
afterwards,  including  equities  of  redemption  and  other  equitable 
interests,  rents,  and  impropriate  tithes.  If  the  debtor  dies 
before  an  extent  is  issued,  the  lands  may  be  taken  in  the  hands 
of  his  heir  or  issue  in  tail  (»),  the  writ  in  that  case  being  called 
a  writ  of  diem  clausit  extremnm.  Copyholds  are  not  extendible 
by  Crown  process,  and  chattels  real  are  only  bound  from  the 
teste  of  the  extent. 

Crown  debts  cannot  be  defeated  by  the  execution  of  a  power  (o) ; 
but  the  Crown  is  bound  by  all  interests  actually  created  before 
the  lien  of  the  Crown  has  attached,  and  this  would  include  an 
equitable  mortgage  by  deposit  of  the  title  deeds  (j)). 

A  simple  contract  debt  to  the  Crown  is  no  charge  on  the 
debtor's  land,  until  it  becomes  one  of  record. 

An  accountant  to  the  Crown  is  by  the  Act  13  Eliz.  c.  4  placed 
in  the  same  position  as  the  debtor  to  the  Crown  by  specialty. 

The  Judgments  Act,  1839,  and  the  Crown  Suits,  &c.  Act,  1865, 
contained  provisions  for  the  registration  and  re- registration  of 
Crown  debts  and  executions,  but  these  enactments  have  been 
repealed  as  from  the  1st  'Jnl3%  1901.  By  the  Land  Charges  Act, 
1900,  a  Crown  debt  or  judgment,  whenever  dated,  is  placed  on 
the  same  footing  as  other  judgments,  and  must  be  registered  at 
the  Land  Registry.     Until  registered  it  does  not  become  a  charge 


{I)  See  observations  of  Lindley,  L.J.,  in  Be  Harrison  and  BottomJeij,  sup. 

\ll)  See  Goodeve,  E.  P.,  5th  e"d.,  380. 

(m)  33  Hen.  8,  c.  39,  s.  36. 

(?i)  33  Hen.  8,  c.  39,  s.  52;  Anderson'' s  Case  (1597),  7  Co.  Eep.  21  a. 

(o)  R.  V.  Ellis  (1850),  6  Exch.  921  ;  20  L.  J.  Ex.  348. 

Ip)  Casberd  v.  Att.-Gen.  (1819),  6  Price,  411. 
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on  the  land.     It  can  on]y  be  registered  in  the  Central  Office  under 
an  order  of  the  Court  (q). 

A  debt  to  the  Crown  has  priority  in  the  administration  of  Crowndebt 
assets  over  other  debts,  but  formerly  not  over  those  of  a  higher  ove/other^ 
degree ;  and  in  a  case  where  the  assets  were  more  than  sufficient 
to  pay  a  simple  contract  debt  to  the  Crown,  it  was  held  that  the 
assets  ought  to  be  apportioned  between  the  specialty  and  simple 
contract  debts,  and  the  Crown  debt  taken  only  out  of  the  amount 
apportioned  to  the  latter  (;•).     This  seems  to  be  incorrect  (?•/•)• 

It  may  now  be  necessary  to  search  at  the  Land  Eegistry  against  Duties  on 
the  Crown  for  debts  arising  from  the  new  duties  on  land 
values  imposed  by  the  Fin.  (1909-10)  Act,  1910.  Increment 
value  duty,  undeveloped  land  duty,  and  mineral  rights  duty 
are  Crown  debts,  and  reversion  duty  is  a  Crown  debt  in  respect 
of  which  the  Crown  ranks  pari  j^assu  with  other  creditors  (s). 

Lis  pendens. 

A  person  who  purchases  land  during  the  pendency  of  a  suit  Lis  pendens  .- 
relating  to  the  subject  of  his  purchase  is  bound  by  the  order 
that  may  be  made  against  the  person  through  whom  he  derives 
title,  whether  he  has  notice  of  the  pending  proceedings  or  not  {t); 
in  other  words,  neither  party  to  a  litigation  can  alienate  the 
property  in  dispute  so  as  to  affect  his  opponent.  The  doctrine 
of  lis  pendens  is  founded,  not  upon  any  peculiar  principles  of  a 
Court  of  equity  as  to  implied  or  constructive  notice,  but  is 
common  to  Courts  both  of  law  and  equity,  and  rests  upon  this 
foundation,  that  it  would  be  impossible  that  any  action  or  suit 
could  be  brought  to  a  successful  termination  if  alienations 
pendente  lite  were  permitted  to  prevail. 

With  regard  to  the  application  of  the  doctrine,  it  should  be  Suit  must  be 

pending. 

{q)  Land  Charges  Act,  1900,  s.  2  (8). 

{r)  Re  Bentincl,  1897,  1  Ch.  673  ;  66  L.  J.  Ch.  359. 

{rr)  Re  Sampson,   1906,  2   Ch.  584;  76  L.  J.  Ch.  21  ;    no  apportionment 
of  assets  is  required  between  the  specialty  and  simple  creditors, 

(s)  See  ss.  4  (4),  15  (1),  19,  and  20  (4) ;  54  Sol.  J.  800. 

(f)  Bp.  of  Winchester  v,  Fuine  (1805),  11  Yes.  194 
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Purchaser 
only  bound  by 
rights  affect- 
ing the  estate 
itself. 

How  far 
administration 
decree  affects 
executor's 
powers. 


Effect  of 
decree  for 
execution  of 

trusts. 


Powers  of 
tenant  for  life 
under  S.  L. 
Acts  not 
affected. 


Notice  of 
lis  pendens. 


Lis  pendens 
must  be  regis- 
tered. 

Order  under 
S.  L.  Act, 
1884. 


l)onie  in  mind,  first,  that  the  suit  must  he  j^endhig,  for  there  is 
no  such  doctrine  as  that  a  decree  of  a  Court  is  to  he  deemed 
implied  notice  to  a  purchaser  after  the  cause  is  ended ;  and, 
secondly,  that  the  purchaser  is  only  bound  by  rights  ascertained 
in  the  suit  affecting  the  estate  itself  which  he  purchases  («). 

If  an  action  is  instituted  for  the  administration  of  the  estate 
of  a  deceased  person,  the  executor  can  sell  and  make  a  good  title 
to  leasehold  property,  and,  where  the  testator  has  died  since  1897, 
to  freehold  land  also,  at  any  time  before  judgment,  nor  will  a 
judgment  prevent  his  selling  unless  a  sale  by  the  Court  is 
ordered,  or  a  receiver  appointed] "or  an  injunction  granted  to 
restrain  him  (.r). 

If  an  action  is  instituted  for  the  execution  of  the  trusts  of  a 
deed  or  will,  the  trustees  can  act  in  the  exercise  of  their  powers 
up  to  the  time  of  the  decree,  but  must  afterwards  act  under  the 
direction  of  the  Court  {ij). 

A  decree  for  the  execution  of  the  trusts  of  a  settlement  does 
not  prevent  a  tenant  for  life  from  exercising  the  power  of  sale 
or  other  powers  conferred  on  him  by  the  S.  L.  Acts  {z). 

A  Us  peiuhns  is  not  necessarily  an  incumbrance.  If  the  claim 
in  respect  of  which  the  action  is  instituted  is  unsustainable,  a 
purchaser  cannot  refuse  to  complete  on  that  account  (a). 

The  Judgments  Act,  1839,  s.  7,  provides  that  no  lis  pendens 
shall  bind  a  purchaser  or  mortgagee  without  express  notice 
thereof,  unless  and  until  registered  and  re-registered  in  manner 
therein  provided.     The  re-registration  must  be  every  five  years. 

An  order  made  under  s.  7  of  the  S.  L.  Act,  1884,  is  directed 


(w)  Kinsman  v.  K.  (1831),  1  Euss.  &  M.  617  ;  BeUaimj  v.  Bahine  (1857), 
1  De  G.  &  J.  5G6 ;  26  L.  J.  Ck  797. 

ix)  Price  v.  P.  (1887),  35  Ch.  D.  297,  304  ;  56  L.  J.  Ch.  530;  L.  T.  Act, 
1897. 

(y)  Cafe  v.  Bent  (1843),  3  Hare,  245  ;  13  L.  J.  Ch.  169;  IFalker  v.  Smal- 
wood  (1768),  Amb.  676. 

{z)  Cardigan  v.  Ciirzon-Howe  (1885),  30  Ch.  D.  531  ;  55  L.  J.  Ch.  71; 
Hampden  v.  Earl  of  BucMnghamshire,  1S9'S,  2  Ch.  531  ;  62  L.  J.  Ch.  643. 

(a)  Bull  V.  Hutchens  (1863),  32  Beay.  615. 
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to  be  registered  and  re-registered  as  a  lis  i-iendens  against  the 
trustees  of  the  settlement,  and  does  not  affect  persons  dealing 
-syith  the  trustees  unless  registered. 

The  doctrine  of  lis  pendens  does  not  apply  to  personal  property  Lis  pendens 

,    .  •      1         T      7  \  does  not 

other  than  chattel  interests  m  land  (o).  apply  to  per- 

sonal chattels. 

Annuities. 

By  the  Judgments  Act,  1855,  s.  12,  it  is  provided  that  any  as  to  registra- 
annuity  or  rent-charge  granted  after   the   passing  of  the  Act,  annuities. 
otherwise  than  by  marriage  settlement,  for  one  or  more  life  or  c.  is. 
lives,  or  for  any  term  of  years  or  greater  estate  determinable  on 
a  life  or  lives,  shall  not  affect  any  lands,  &c.,  as  to  purchasers, 
mortgagees,    or   creditors,    unless   and    until  registered   in    the 
Common   Pleas  (now  the  office  of  Land  Registry)  in   manner 
therein  provided ;  but,  by  s.  14,  annuities  or  rent-charges  given 
by  will  are  excepted. 

An  unregistered  annuity  is  good  against  subsequent  purchasers  Unregistered 
with  notice,  and  against  trustees  in  bankruptcy  and  judgment  kgainst  subse- 
creditors,  whether  they  have  notice  of  it  or  not  (c).  chSrs  wi 


chasers  with 
notice. 


Deeds  of  Arrangement. 


Deeds  of  arrangement  between  a  debtor  and  his  creditors  are  Deeds  of 

required  by  the  Deeds  of  Arrangement  Act,  1887,  to  be  registered  must'be  regis- 

in  the   Bills  of  Sale   Department  of  the  Central  Office  of  the  central  Office, 

Supreme  Court,  and  if  not  so  registered  are  void  ((0-  e.  57/ 

The  Land  Charges,  &c.  Act,  1888  (ss.  7  to  9),  directs  that  there  and  also  (as 

n    T  T    -r»       •  •    j_  £11       against  pur- 

shall  be  kept  at  the  office  of  Land  Registry  a  register  of  deeds  chasers)  at 

111;    office  of  Land 

of    arrangement    affecting    land.     In    this   register   a   deed   ot  Registry. 
arrangement  may  be  registered  in  the  name  of  the  debtor  on 
the  application  of  a  trustee  of  the  deed,  or  of  a  creditor,  assenting 
to  or  taking  the  benefit  of  the  deed.     And  it  is  provided  that 

(J)   Wiyram  v.  BucMey,  1894,  3  Ch.  483  ;  63  L.  J.  Ch.  689. 

(c)   Greaves  v.  Tofield  (1880),  14  Ch.  D.  563;  50  L,  J.  Ch.  118. 

{(I)  Hedges  v.  Preston  (1899),  80  L.  T.  847  ;  secus  in  the  case  of  named 
creditors:  Re  Saumarez,  190Y,  2  K.  B.  170;  76  L.  J.  K.  B.  828.  This  Act 
does  not  apply  to  arrangements  made  by  limited  companies  :  Re  RiJeijs,  1903, 
2  Ch.  590  ;  73  L.  J.  Ch.  678. 


90 


LAND    CHARGES. 


Result  of 
enactments. 


Register  of 
land  charges. 


Land  charges, 
how  to  be 
registered. 


every  deed  of  arrangement,  whether  made  before  or  after  the 
commencement  of  the  Act,  shall  be  void  as  against  a  person  who, 
after  the  commencement  of  the  Act,  becomes  a  purchaser  for 
value  of  any  land  comprised  therein,  or  affected  thereby,  unless 
such  deed  is  registered  as  above. 

The  result  of  the  above  enactments  is,  that  a  deed  of  arrange- 
ment is  absolutely  void  unless  registered  in  the  Central  Office, 
and  is  void  against  a  purchaser  for  value  of  land  unless  it  is  also 
registered  in  the  Land  Kegistry.  There  is  no  provision  for 
re-registration. 

Land  Charges. 

Besides  the  register  above  mentioned,  the  Land  Charges,  &c. 
Act,  1888,  s.  10,  directs  that  there  shall  be  kept  at  the 
Land  Eegistry  a  register  of  "  land  charges,"  which  term  is 
defined  (sect.  4)  to  mean  a  rent  or  annuity  or  principal  money 
payable  by  instalments  or  otherwise,  with  or  without  interest 
charged,  otherwise  than  by  deed,  upon  land,  under  the  provisions 
of  any  Act  of  Parliament,  for  securing  to  any  person  either  the 
money  spent  by  him  or  the  costs,  charges,  and  expenses 
incurred  by  him  under  such  Act,  or  the  money  advanced  by 
him  for  repaying  the  money  spent,  or  the  costs,  charges,  and 
expenses  incurred  by  another  person  under  the  authority  of  an 
Act  of  Parliament  (f),  and  a  charge  under  s.  35  of  the  Land 
Drainage  Act,  1861,  or  ss.  15  (ee)  and  19  (x)  of  the  Agr.  H.  Act, 
1908,  but  does  not  include  a  rate  or  scot. 

Any  land  charge,  as  above  defined,  may  be  registered  in  the 
register  of  land  charges,  in  the  case  of  freehold  land  in  the 
name  of  the  person  beneficially  entitled  to  the  first  estate  of 
freehold,  and  in  the  case  of  copyhold  land  in  the  name  of  the 
tenant  on  the  court  rolls  at  the  time  of  the  creation  of  the  land 
charge.     Where  the  person  by  whom  the  application  was  made, 

(e)  The  terminable  rent-charges  created  under  the  Improvement  of  Land 
Act,  1864,  come  within  this  definition. 

(ee)  "Which  replaced  s.  29  of  the  Agr.  H.  Act,  1883. 

(r)  Which  replaced  s.  3  (4)  of  the  Agr.  H.  Act,  1900 ;  and  see  Wolst. 
Conv.  Acts,  9th  ed.,  193. 
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pursuant  to  which  the  land  charge  was  created,  was  beneficially 
entitled  to  a  lease  for  lives,  or  a  life  at  a  rent  or  to  a  term  of 
years,  the  land  charge  is  to  be  registered  also  in  the  name  of 
that  person  {f). 

A  land  charge  created  after  the  commencement  of  the  Act  is  Land  charge, 

unless  regis- 

void  against  a  purchaser  for   value  unless  registered  (q),    and  tered,  void 

<=•  i-  <j  .  against  pur- 

after  the  expiration  of  one  year  from  the  first  assignment  by  act  chaser  for 

inter  vivos  occurring  after  the  commencement  of  the  Act  of  a 

land  charge  created  before  that  date,  the  person  entitled  thereto 

will  not  be  able  to  recover  it  against  a  purchaser  for  value  unless 

it  is  registered  before  the  completion  of  the  purchase  {h). 

Searches  in  respect  of  Judgments,  dec. 

The   registers   kept   under    the  Judgments  Acts    have    been  Registers 
transferred  to  the  Land  Eegistry  under  the  Land  Charges  Act,  Laud  Registry 
1900,s.  1(W0.  ''''"• 

Any   person    may   require    an    official    search    to    be   made  official 

searches. 

m  the  Land  Eegistry.  The  officer  making  the  search  is 
directed  to  make  and  file  in  the  oflice  a  certificate  setting  forth 
the  result  thereof ;  and  office  copies  of  the  certificate  are  to  be 
issued  on  requisition.  In  favour  of  a  purchaser,  the  certificate, 
according  to  the  tenor  thereof,  is  conclusive,  affirmatively  or 
negatively,  as  the  case. may  be. 

Where  a  solicitor  obtains  an  oflice  copy  certificate  of  result  of  Protection  to 

solicitors  and 

search,  he  is  not  answerable  in  respect  of  any  loss  that  may  others  obtain- 
ing an  official 

arise  from  error  in  the  certificate  ;  and  where  the  solicitor  is  search. 
acting   for   trustees,   executors,    agents,   or   other   persons  in  a 
fiduciary  position,  those  persons  also  are  not  so  answerable  ;  and 
where  such  persons  obtain  such  an  office  copy  without  a  solicitor 
they  are  protected  in  like  manner  (i). 

(/)  S.  10.  This  section  does  not  apply  to  charges  imposed  against  the 
will  of  the  owner,  e.g.,  under  sect.  257  of  the  P.  H.  Act,  1875  :  R.  v.  Holt  (1889), 
24  Q.  B.  D.  178  ;  59  L.  J.  Q.  B.  113 ;  btit  see  L.  T.  Eiiles,  1908,  r.  1  (3). 

[g)  S.  12. 

(/i)  S.  13. 

[hh)  See  54  Sol.  J.  559. 

(/)  Couv.  Act,  1882,  s.  2  ;  Laud  Charges,  &c.  Act,  1888,  s.  17. 
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USUAL    SEARCHES. 


No  search 
now  for 
judgments. 


What  searches 
should  now  be 
made. 


Against  a 
vendor  being 
a  beneficial 


Searches 
against  former 
owners,  when 
necessary. 


Searches  when 
vendors  are 
trustees. 


Certificate  of 
result  of 
former  search. 


No  search  need  or  can  now  be  made  for  judgments  or  Crown 
debts  whenever  obtamed  or  entered  into  other  than  a  search  in 
the  office  of  Land  Eegistry  for  writs  or  orders  affecting  land. 

The  present  practice  as  to  searches  is  as  follows  :  If  the 
vendor  is  a  beneficial  owner,  the  purchaser  should  make  a 
requisition  for  an  official  search  in  the  Land  Eegistry  in 
the  name  of  the  vendor  (according  to  a  form  which  he  can 
obtain  at  the  office)  for  (1)  writs  and  orders  and  lis  pendens  for 
a  period  extending  back  five  years  ;  (2)  annuities  and  rent-charges 
for  a  period  extending  back  to  the  26th  April,  1855,  or  to  the 
time  when  the  vendor's  title  first  accrued,  or  he  attained  full  age, 
if  later  than  that  day ;  and  (3)  deeds  of  arrangement  and  land 
charges  from  the  1st  January,  1889,  or  from  the  time  when  the 
vendor's  title  first  accrued,  if  later  than  that  day. 

If  the  vendor  has  acquired  the  property  by  descent  or  devise, 
or  otherwise  than  by  purchase  for  value,  similar  searches  should 
be  made  against  his  predecessor  or  predecessors  in  title  back  to 
and  including  the  last  purchaser  for  value. 

If  the  vendors  are  trustees,  the  only  necessary  search  against 
them  is  for  lis  ■pendens.  But  in  that  case  the  usual  searches 
should  be  made  against  the  settlor,  testator,  or  other  person  by 
whom  the  trust  was  created. 

Where  the  vendor  has  acquired  the  property  by  a  recent 
purchase,  he  should  be  asked  to  produce  the  certificate  of  the 
result  of  search  made  by  him  against  his  vendor. 

If  a  search  discloses  any  writ  or  order,  lis  pendens,  deed  of 
arrangement,  or  land  charge  afTecting  the  property,  a  release  or 
discharge  must  be  obtained  (A). 


Searches  in 
the  Bank- 
ruptcy Court. 


Oilier   Searclies  and  Inquiries. 
The  records  of  the  Bankruptcy  Court  should  be  searched  by  an 
intending  purchaser  in  order  to  ascertain  that  the  vendor  or  any 
person  from  whom  he  has  derived  title  during  the  period  covered 

(/c)  See  further,  as  to  usual  searches,  Wolst.  Conv.  Acts,  9th  ed.,  208 — 212. 
The  usvial  searches  are  not  required  in  the  case  of  registered  land  except  in 
regard  to  matters  not  covered  by  the  registered  title. 
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by  the  search  has  not  been  made  a  bankrupt,  unless  the  situa- 
tion in  life  of  the  party  or  other  circumstances  render  such  a 
search  unnecessary.  In  strictness  the  search  should  be  for 
twelve  years,  the  period  covered  by  the  Statute  of  Limitations, 
but  a  five  years'  search  is  generally  deemed  sufficient  (/). 

When  the  property  is  leasehold,  the  search  in    bankruptcy  chattels  real 
against  each  person  need  not  be  carried  back  beyond  the  date  bankruptcy 

.  .       ,      , .  may  be  dealt 

when  he  acqun-ed  the  property,  for  personal  estate,  mcludmg  with  by  bank- 
chattels  real,  acquired  by  an  undischarged  bankrupt  after  his  trustee  inter- 
bankruptcy  may,  at  any  time  before  the  trustee  intervenes,  be 
dealt  with  by  the  bankrupt  so  as  to  confer  a  good  title  on  a 
purchaser  for  value  in  good  faith,  whether  he  has  notice  of  the 
bankruptc}^   or    not  (ni).       This    rule    does    not    apply  to   real  Secus,  em  to 

real  estate. 

estate  (n).  Hence,  ni  the  case  of  freeholds  or  copyholds,  the 
search  against  each  person  should  be  carried  back  to  the 
commencement  of  the  period  of  search,  though  he  may  have 
acquired  the  property  since  then. 

Where  land  in  any  part  of    England  is  sold    under  a  title  wiien  search 

should  be 

commencnig  later  than  1862,  it  is  not  always  safe  to  assume  made  in  office 

of  Land 

that  the  land  has  not  been  registered  under  the  Land  Registry  Registry  to 

.  ascertain 

Act,  1862,  and  a  prudent  purchaser  will  therefore  m  such  a  case  whether  land 

11--T  T  •  Till  ^^*^  been  regis- 

inspect  the  public  index  and  map  of  registered  land  kept  at  the  tered  imder 

Actofl8G2. 

Land  Eegistry  to  ascertain  whether  the  land  has  been  registered 
or  not  (o). 

Where  copyhold  land  is  the  subject  of  the  sale,  the  court  rolls  Searches  in 

the  court  rolls. 

should  be  searched  for  entries  affecting  the  property. 

An  inquiry  should  be  always  be  made  of  the  tenant  (if  any)  of  inquiry  of 

tenants. 

the  property  as  to  the  nature  and  terms  of  his  tenancy.     The 

(?)  Dart,  Tth.  ed.,  1225;  it  is  usual  to  search  iu  Perry's  Gazette,  so  far  as 
it  goes,  and  complete  the  search,  at  the  Baukruptcj^  Court. 

(m)  Cohen  v.  Mitchell  (1890),  25  Q.  B.  I).  262;  59  L.  J.  Q.  B.  409;  He 
Clayton  and  Bur claij,  1895,2  Ch.  212  ;  64  L.  J.  Ch.  615;  /.V  Kint  County 
Gas,  (kc.  Co.,  1909,  2  Ch.  195 ;  78  L.  J.  Ch.  625. 

{n)  Be  New  Land  Association  and  Gray,  1892,  2  Ch.  138;  61  L.  J.  Ch. 
495 ;   Official   Receiver  v.  Cooke,  1906,  2  Ch.  661 ;   75  L.  J.  Ch.  757. 

(o)  See  Brickdale  &  Sheldou's  L.  T.  Acts,  2iul  ed.,  29. 
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occupation  of  land  by  a  tenant  affects  a  purchaser  with  construc- 
tive notice  of  all  the  tenant's  rights,  but  not  with  notice  of  his 
lessor's  title  or  rights  (  jj). 
Searches  for  Where  property  is  in  an  urban  district,  it  will  be  advisable  in 

streeUmprove-  many  cases  to  ascertain  by  inquiry  at  the  office  of  the  district 
'""^  ^  ' '   ■        council  or  other  local  authority,  and  by  searching  the  registers 
directed  by  statute  to  be  kept  there,  that  the  property  is  not  sub- 
ject to  any  unsatisfied  charge  for  street  or  other  improvements. 
Disentailing  Where    property    is    entailed,    search  should    be   made    for 

Q66QS 

enrolled  deeds  from  the  time  when  the  tenant  in  tail  attained 
full  age,  as  he  may  have  dealt  with  the  property  when  his  estate 
was  in  remainder. 
Search  against      Where  a  vendor  company  is  incorporated  under  the  Companies 

company. 

Acts   (now   the   Companies   (Consolidation)  Act,    1908),   search 
should  be  made  at  Somerset  House  for  incumbrances  and  other 
entries  against  the  company. 
Inquiries  by         Where  the  subject  of  sale  is  a  chose  in  action  of  any  description, 

purchaser  of 

chose  in  as,  for  instance,  personalty  vested  in  trustees,  a  debt,  or  policy 

action. 

of  insurance,  &c.,  inquiry  should  be  made  of  the  trustees,  or 
debtor,  or  insurance  company,  &c.,  as  to  whether  they  have 
received  notice  of  prior  dealings  or  incumbrances. 

{2>)  Hunt  V.  Luck,  1902,  1  Ch.  428;  71  L.  J.  Ch.  239. 


CHAPTER  III. 

THE  MODES  AND  FORMS  OF  ASSURANCE  OF  LAND,  AND  OTHER 
MATTERS  RELATING  TO  THE  COMPLETION  OF  A  PURCHASE. 

Sect.  I. — The  modes  of  assurance  of  fveehold  land. 
A    FEOFFMENT    witli    livery    of    seisin  was  the  ancient  mode  Feoffment 

ancient  mode 

of  conveying  a  freehold  estate  in  possession  in  corporeal  heredita-  of  conveying 

freeholds.- 

ments,  while  incorporeal  hereditaments,  such  as  rents,  advowsons, 

reversionary  interests  in  freeholds,  &c.,  being  incapable  of  livery, 

were    transferred    by    grant ;     hence    the    distinction  between 

corporeal  and  incorporeal  hereditaments,  that  the  former  were 

said  to  lie  in  livery,  the  latter  in  grant.     After  the  passing  of 

the  Statute  of    Uses,  an  assurance  of  corporeal  hereditaments 

might  be  effected  by  a  deed  of  bargain  and  sale  enrolled  within 

six  months  after  its  date,  the  bargain  and  sale  raising  the  use 

and  the  statute  transferring  the  legal  estate  to  the  bargainee. 

But  as  the  Act(«)   which  made  enrolment  necessary   did   not 

apply  to  chattel  interests  in  land,  the  necessity  for  enrolment  (as 

well  as  of  livery  of  seisin)  was  avoided  by  adopting  the  mode  of 

conveyance  known  as  "lease  and  release,"  which  operated  as  Lease  and 

follows  :  the  lease  was  a  bargain  and  sale  for  a  year  made  by  A. 

to  B.  in  consideration  of  a  nominal  sum,  whereby   B.  became 

without  entry  legal  tenant  in  possession  for  a  year,  leaving  a 

reversion  only  in  A.     This  reversion,  being  a  proper  subject  of 

release  at  common  law,  was  released  to  B.  by  a  deed  dated  the 

next  day.     By  the  Act  4  &  5  Vict.  c.  21  {h),  a  release  was  made  statutory 

release. 

as  effectual  for  the  conveyance  of  freehold  estates  as  a  lease  and 
release  by  the  same  parties. 

(a)  27  Hen.  8,  c.  16. 

(&)  Now  repeciled  by  the  Statute  Law  Revision  Act.  1874. 
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assurancp:s  of  freeholds. 


Grant. 


Appointment 
under  power. 


Distinction 
between  power 
under  Statute 
of  Uses  and 
common  law 
authority. 


Conveyance 
by  married 
woman. 


The  E.  P.  Act,  1845,  s  2,  provides  that,  "  after  the  1st  October, 
1845,  all  corporeal  hereditaments  shall,  as  regards  the  conveyance 
of  the  immediate  freehold  thereof,  be  deemed  to  lie  in  grant  as 
well  as  in  livery."  Since  this  Act  the  proper  form  of  assurance 
of  corporeal  and  incorporeal  hereditaments  (not  being  an  appoint- 
ment under  a  power)  has  been  a  deed  of  conveyance  operating 
by  way  of  grant,  but  the  use  of  the  word  "  grant  "  is  not  neces- 
sary (c),  though  it  may  be  more  correct  where  a  new  interest 
(e.g.,  an  easement)  is  created. 

A  power  of  appointment  is  a  power  contained  in  a  deed  or  will 
whereby  uses  are  limited,  authorising  some  person  or  persons  to 
appoint  the  land  to  other  uses.  An  appointment  made  under 
such  a  power  to  a  purchaser  in  fee  simple  determines  the  former 
uses  and  creates  a  new  use  in  favour  of  the  appointee,  which 
new  use,  where  the  settlement  is  by  deed,  is  served  out  of  the 
seisin  of  the  original  grantee  to  uses,  and  takes  effect  by  virtue 
of  the  Statute  of  Uses. 

It  is  necessary  to  distinguish  between  a  power  operating  by 
virtue  of  the  Statute  of  Uses  and  a  common  law  authority.  If  a 
testator  authorises  his  executors  to  sell  his  land,  the  land  itself  not 
being  devised  by  the  Will  to  uses,  this  is  a  common  law  authority. 
So,  also,  a  power  to  sell  and  convey  given  by  an  Act  of  Parliament, 
e.g.,  the  power  given  to  a  tenant  for  life  by  the  S.  L.  Acts,  is  a 
common  law,  or  more  properly  a  statutory,  authority  {d). 

A  conveyance  by  a  married  woman  of  freehold  land,  not  being 

her  separate  property  under  the  M.  W.  P.  Acts  or  otherwise,  must 

be  executed  with   the   formalities   required   by  the   Fines   and 

Recoveries  Act,  1833  (e),  i.e.,  the  deed  must  be  acknowledged  by 

her,  and  the  husband  must  concur.     The  Act  aj^plies  not  only  to 

freehold  land,  but  also  to  any  estate  in  copyholds  other  than  an 

estate  at  law,  a  disposition  whereof  could,  previously  to  the  Act, 

have  been  effected  by  her,  with  the  concurrence  of  the  husband, 

(c)  Conv.  Act,  1881,  s.  49 ;  but  see  Lands  C.  C.  Act,  18-15,  s.  132. 
{(l)  Sug.  Vow.,  8th  ed.,  45. 

(e)  A  deed  acknowledged  is  no  longer  required  in  resjiect  of  a  tru.st  estate : 
M.  W.  P.  Act,  1907,  s.  1. 
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by  surreader.  It  also  extends  to  every  kind  of  interest  in 
corporeal  or  incorporeal  hereditaments,  including  the  proceeds  of 
the  sale  of  real  estate  directed  to  be  sold,  whether  the  same  be 
an  interest  in  possession  or  reversion  (/),  and  also  extends  to  a 
reversionary  interest  in  a  debt  secured  on  mortgage  of  real 
estate  (//). 

The  Court  may  dispense  with  the  concurrence  of  the  husband  Com-tmay 

dispense  with 

if  he  is  a  lunatic,  idiot,  or  of  unsound  mind,  or  from  any  other  husband's 


concurrence  m 


cause  incapable  of  executing  a  deed  or  making  a  surrender,  or  if  certain  cases. 
his  residence  is  not  known,  or  if  he  is  in  prison,  or  living  apart 
from  his  wife  either  by  mutual  consent  or  by  sentence  of  divorce, 
or  from  any  other  cause  whatever  (/<). 

When  the  husband  has  gone  beyond  the  seas,  the  Court,  before  what  evidence 

requisite  when 

making  an  order,  will  require  it  to  be  shown  that  he  has  gone  husband  is 

abroad,  or  is 

away   under   circumstances    from    which   it    may   be    inferred  living  apart 

from  his  wife. 

that  he  does  not  intend  to  return.  If  he  is  in  correspondence 
with  his  wife  and  occasionally  sends  her  money,  the  Court 
will  not  make  the  order  (/).  If  he  is  living  apart  from  her, 
the  Court  will,  as  a  general  rule,  require  to  be  satisfied  that 
he  does  not  contribute  to  her  support ;  but  exceptions  have 
been  made  to  this  rule,  e.g.,  when  the  husband  has  refused  to 
join  without  being  paid  for  it  (A). 

An    acknowledged     conveyance    by    the    wife    without     her  Husband's 

common  law 

husband's     concurrence,    where    such    concurrence    has    been  rights  not 

affected  by 

dispensed   with   by   an    order,    does   not   deprive   the   husband  wife's  dis- 
position 
of    the   common   law    rights    which    he   acquired  in   the   land  without  his 

conciu'rence 

by   reason    of    the    coverture,    viz.,    his    right    to    the    rents  under  order 

of  Court. 

and  profits  during  the  joint  lives  and  his  estate  by  the 
curtesy  (/). 


(/)  Re  Jaktmaus  Trusts  (1883),  23  Ch.  D.  34-1;  52  L.  J.  Ch.  3G3. 
{(/)  Miller  V.  CoUins,  1896,  1  Ch.  573 ;  65  L.  J.  Ch.  353. 
(/()  Fines  and  Eecoveries  Act,  1833,  s.  91. 
(0  Re  S'lulres  (1855),  17  C.  B.  176  ;   25  L.  J.  C.  P.  55. 
{l-)Re  Caine  (1883),   10  Q.  B.  D.  284  ;  52  L.  J.  Q.  B.  354. 
(/)  Fowke  V.  Drmjcott  (1885),  29  Ch.  D.  996;  54  L.  J.  Ch.  ii". 
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Powers  of  a 
married 
woman  under 
S.  L.  Acts. 


As  to  land 
vested  in  wife 
as  trustee  or 
mortgagee. 


Mode  of 


Where  a  married  woman,  who  if  ahe  had  not  been  a  married 
woman  would  have  been  a  tenant  for  life  or  a  person  having  the 
powers  of  a  tenant  for  life  under  the  S.  L.  Acts,  is  entitled  for 
her  separate  use,  she  can  exercise  the  powers  of  the  Acts  without 
her  husband,  and  if  she  is  entitled  otherwise  than  for  her 
separate  use,  she  can  exercise  them  with  his  concurrence  (m). 

A  married  woman  may,  without  her  husband,  dispose  of  trust 
estates  vested  in  her  :  M.  W.  P.  Act,  1907,  s.  1  ;  but  the  section  does 
not  expressly  prevent  ihe  husband  acquiring  an  interest  in  the 
propert,y  (»),  hence  the  husband  may  still  be  a  necessary  party. 
Mortgage  estates  are  on  a  different  footing  (o). 

Sect.  II. — The  mode  of  assurance  of  coiiyhold   land,   and   other 
matters  relating  to  copyholds. 
The  usual  mode  of  alienating  copyholds  is  by  a  surrender  into 

alienating  iit.i  ci-ijii        i  iii 

copyholds— by   the  hands  of  the  lord  or  the  manor  of  which  the  lands  are  held 

surrender  and  .,,  -i      -i,  onij/ 

admittance.  to  the  use  of  the  purchaser,  and  the  admittance  of  the  latter  by 
whom  a  fine  is  paid.  The  surrender  and  admittance  may  be 
made  and  taken  either  in  Court  or  out  of  Court,  and  must  be 
entered  on  the  court  rolls,  and  a  person  may  be  admitted  by  his 
attorney  duly  appointed,  whether  orally  or  by  writing  (p).  The 
admittance  should  be  in  strict  accordance  with  the  terms  of  the 
surrender  (q)  ;  and  if  there  is  any  variation,  the  admittance  will 
operate  according  to  the  surrender  (r).  Until  admittance  the 
surrenderor  remains  tenant  to  the  lord,  and  the  legal  estate 
remains  in  him;  nevertheless,  "  the  right  "  of  "a  surrenderee" 
before   "  admittance  "  is  a   legal  interest  («)•      An  unadmitted 

{m)  S.  L.  Act,  1882,8.  61. 

(«)  Be  IlarJmess  and  Allsojij),  1896,  2  Ch.  358  ;  65  L.  J.  Ch.  726. 

(o)  lie  Brooke  and  FremUii,  1898,  1  Ch.  647 ;  67  L.  J.  Ch.  272 ;  Be  Howgate 
and  Oshorn,  1902,  1  Ch.  451  ;  71  L.  J.  Ch.  279;  Be  West  and  Hardy,  1904, 
1  Ch.  145  ;  73  L.  J.  Ch.  91 ;  butthi.s  last  decision  is  not  accepted  in  practice  : 
Dart,  7th  ed.,  16—18. 

(p)  Cop.  Act,  1894,  ss.  84,  85. 

{q)  Hayward  V.  Buio  (1861),  6  H.  &  N.  308 ;  30  L.  J.  Ex.  178. 

(r)  Elton,  2ud  ed.,  52. 

(s)  Wainewriyht  v.  Ehvell  (1816),  1  Madd.  627;  Phillips  v.  P.  (1832),  1 
Myl.  &  K.  at  p.  664  ;  1  L.  J.  Ch.  214. 
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surrenderee  cannot  make  a  valid  surrender  (t),  and  a  devisee  is 
in  the  same  position,  but  the  customary  heir  may  surrender 
before  admission  (»). 

Where  a  testator  directs  his  executors  to  sell  his  copyholds  and  Bargain  and 
only  devises  them  in  default  of  sale,  or  where  he  devises  them  to  executors. 
such  uses  as  the  executors  shall  appoint,  a  deed  of  bargain  and  sale 
will  take  the  place  of  a  surrender  to  the  use  of  a  purchaser  {lui). 

Where  settled  copyholds  are  standing  in  the  names  of  trustees  Conveyance  of 

.      .  ,  , .  ,  ,  copyholds  by 

the  proper  course  is  for  the  tenant  for  life  to  convey  them  under  tenant  for  life. 
S.  L.  Act,  1882,  s.  20.     The  conveyance  takes  the  place  of  a 
surrender  by  the  tfustees,  and  the  steward  of  the  manor  is  bound 
to  admit  the  purchaser  (x). 

As  regards  copyhold  land  belonging  to  a  married  woman,  and  Disposition  of 

i     1      •  1  1  1 1         -a  r    TTT     T~.  copyholds  of 

not  being  her  separate  property  under  the  M.  \ \ .  P.  Acts  or  married 
otherwise,  she  may,  if  tenant  on  the  rolls,  surrender  it  with  the 
concurrence  of  her  husband,  on  being  separately  examined  by 
the  steward  of  the  manor,  or  otherwise  in  accordance  with  the 
custom  of  the  manor  (xx).  If  her  estate  in  the  land  is  only 
equita^ble  she  may  convey  it ;  or  if  she  is  tenant  on  the  rolls  she 
may  declare  herself  a  trustee  oi  it  for  others,  by  a  deed  acknow- 
ledged as  in  the  case  of  freeholds  (ij). 

The  general  rule  is  that,    if    a  tenant  on  the  rolls  conveys  Common  law 

assurance 

copyholds,  without  licence,  by  a  common  law  assurance  the  lord  gives  rise  to 

a  forfeiture. 

may  claim  a  forfeiture  on  the  ground  that  the  dealing  with  the 
land  contrary  to  custom  tends  to  destroy  evidence  of  the 
customary  tenure. 

In  the  absence  of  a  special  custom,  the  lord  of  the  manor  is  Surrender  to 

uses. 

not  bound  to  accept  a  surrender  to  such  uses  as  the  purchaser 

{t)  Elton,  2ncled.,  64. 

(h)  Elton,  2nd  ed.,  148. 

{uu)  R.  V.  Wilson  (1862),  3  B.  &  S.  201 ;  32  L.  J.  Q.  B.  9. 

[x)  See  Be  Naylor  and  Spendla  (1886),  34  Ch.  D.  217;  56  L.  J.  Ch.  453, 
where  the  trustees  had  not  been  admitted  and  the  lord  claimed  an  additional 
fine,  which  was  disallowed. 

(a'«)  See  Johnson  v.  Clark,  1908,  1  Oh.  at  p.  309;   77  L.  J.  Ch.  127. 

{y)  E.  &  E.  Act,  1833,  s.  77 ;  Carter  v.  C,  1896,  1  Ch.  62 ;  65  L.  J. 
Ch.  86. 

7—2 
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joint  tenants, 
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Release  by 
tenant  on 
rolls  to  joint 
owner. 


Ineffectual 
disclaimer. 


shall  appoint,  and  in  default  of  such  appointment  to  the  use  of 
the  purchaser  and  his  heirs  (z) ;  but  having  done  so  he  is  bound 
by  the  language  of  the  surrender  (a). 

Copyholds  purchased  by  a  corporation  having  power  to  hold 
land  should  be  surrendered  to  trustees  for  their  benefit,  and  not 
to  the  corporation  directly,  as  the  lord  would  be  justified  in 
refusing  admittance  to  a  body  who  could  not  discharge  the 
services,  and  the  effect  of  such  admittance  would  also  be  the  loss 
of  the  fines  consequent  upon  death  (h). 

If  a  trustee  is  admitted  tenant  of  copyhold  land,  he  becomes 
responsible  to  the  lord  for  the  performance  of  the  feudal  services, 
and  the  customary  fines  will  be  payable  on  his  death  and  aliena- 
tion, and  not  on  the  death  or  alienation  of  the  equitable  owner. 

Joint  tenants  are  but  one  tenant  to  the  lord,  and  co-parceners 
are  but  as  one  heir  ;  so  that  the  admission  of  one  of  many  joint 
tenants  or  co-parceners  is,  apart  from  special  custom  (bh),  the 
admission  of  all.  They  are  consequently  admitted  on  the 
payment  of  one  fine  (c) ;  and  on  such  admittance  it  would  seem 
that,  in  the  absence  of  special  custom,  the  steward  is  only 
entitled  to  one  fee  (d).  Joint  tenants  or  co-parceners,  when 
once  admitted,  can,  without  the  payment  of  any  additional  fine, 
release  their  share  to  each  other  by  deed  of  release.  Where 
two  out  of  three  devisees  in  trust  of  copyholds  released  by 
deed  their  shares  to  the  remaining  trustee,  the  lord  was  held 
to  be  entitled  only  to  a  single  fine  on  the  admission  of  the 
remaining  trustee,  and  the  deed  of  release  was  held  to  operate 
as  a  disclaimer  by  the  releasors  of  their  right  to  be  admitted  (c). 

But  if  one  of  several  trustees  purports  to  disclaim  after  he 
has   acted,  the  disclaimer  is  void,  and   the   admission  of   one 

(2)  Flack  V.  Downing  College  (1853),  13  C.  B.  945  ;  22  L.  J.  C.  P.  229. 
(a)  Eddleston  v.  Collins  (1853),  3  D.  M.  &  G.  1  ;  22  L.  J.  Ch.  480. 
{!>)  1  Watk.,  4th  ed.,  37,  299. 
\hh)  Howard  v.  (hrynn  (1901),  84  L.  T.  505. 

(t)  Elton,  2nd  ed.,  73.  But  it  would  be  larger  in  amount  than  on  the 
admission  of  one  pei'son. 

{d)  Traherne  v.  Gardner  (1856),  5  E.  &  B.  913 ;  25  L.  J.  Q.  B.  201.      * 
(e)   Wellesley  v.  Witlters  (1855),  4  E.  &  B.  750;   24  L.  J.  Q.  B.  134. 


ASSURANCES  OF  COPYHOLDS.  101 

will  be   held  the  admission  of  all,  and  the  fine  must  be  paid 
accordingly  (/). 

In  a  case  where  a  sole  trustee  died  after  admittance,  and,  his  Death  of  sole 

trustee  after 

customary  heir  being  out  of  the  jurisdiction,  a  new  trustee  was  admittance. 
appointed  under  the  Trustee  Acts,  1850  &  1852,  it  was  held  that 
one  fine  only  was  payable  on  the  admittance  of  the  latter  (g). 

Tenants  in  common,  on  the  other  hand,  must  be  admitted  Tenants  in 

'  common. 

severally,  and  a  fine  must  be  paid  in  respect  of  the  share  of  each. 

On  the  death  of  any  one  of  them,  as  there  is  no  survivorship,  his  Admission  on 

death  of 

devisee  or  customary  heir  will  be  admitted,  and  pay  a  fine  on  the  tenant  in 

common. 

devise  or  descent  of  the  share  to  him  (Ji). 

If  a  copyhold  tenement  is  limited  to  A.  for  life  or  for  a  less  Admission  of 

'-  "^  tenant  for  hfe 

interest  with  remainders  over,  the  admission  of  A.  is  the  admission  generally 

admission  of 

of  all  in  remainder,  and  one  fine  only  is  payable  (?),  unless  there  remainder- 
is  a  special  custom  to  the  contrary  (k).     It  would  appear  that 
the  lord  may  take  the  full  fine  from  the  tenant  for  life  or  may 
apportion  it  between  him  and  the  remainderman  (l). 

Where  a  copyhold  tenement  is  limited  by  will  to  A.  for  life,  And  of 

appointee  in 

with  remainder  to  such  persons  as  A.  shall  appoint,  the  appointee  remainder. 
is  in  the  same  position  as  if  he  had  been  named  in  the  will,  so 
that  the  admission  of  A.  enures  to  his  benefit  (?»). 

(/)  Bence  v.  Giliyin  (1868),  3  Ex.  76;  37  L.  J.  Ex.  36. 

((/)  Bristoiu  V.  Booth  (1870),  5  C.  P.  80  ;  39  L.  J.  C.  P.  47. 

(h)  Elton,  2nded.,  182. 

(i)  Brown's  Case  (1581),  4  Co.  Eep.  22  b;  Elton,  2nd  ed.,  186. 

(/>■)  Doe  V.  Jenney  (1804),  5  East,  o22  :  Hmith  v.  (rVa.srorA-  (1858),  27  L.  J.  C.  P. 
192. 

(J)  Elton,  2nd  ed.,  186,  187  ;  Blacldnirne  v.  Graces  (1673),  1  Mod.  120.  In 
this  case  Lord  Hale  said  :  "  I  do  not  see  any  inconvenience  why  the  admis- 
sion of  tenant  for  life  or  years  should  not  be  the  admittance  of  all  in  remainder, 
for  fines  are  to  be  paid,  notwithstanding,  by  the  particular  remainders;  and 
so  the  books  say  it, shall  not  prejudice  the  lord.  It  shall  not  prejudice  the 
lord,  for  if  a  fine  be  assessed  for  the  whole  estate  there  is  an  end  of  the 
business;  but  if  a  fine  be  assessed  only  for  the  particular  estate,  the  lord 
ought  to  have  another." 

[in)  Kensington  V.  Mansc/I  (l.S()()),  13  Ves.  246.  In  Seaman  v.  iroo<As^(18o7), 
24  Beav.  372  ;  27  L.  J.  Ch.  538,  a  copyhold  was  devised  to  A.  for  life,  and 
the  executors  were  directed  to  sell  after  A.'s  death,  which  they  did,  and 
bargained  and  sold  the  property  to  B.,  the  piu'chaser.  Eomilly,  M.R.,  was 
of  opinion  that  the  admission  of  A.  was  not  the  admission  of  B.     It  will  bo 
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admitted. 


Again,  if  a  copyhold  tenement  is  devised  to  A.  in  fee,  subject 
to  an  executory  devise  over  to  B.  upon  an  event  which  happens, 
the  admission  of  A.  enures  to  the  benefit  of  B.  (»). 

As  the  admission  of  the  tenant  for  life  is,  in  the  absence 
of  a  special  custom,  the  admission  of  the  remainderman,  it 
follows  that  the  latter  may,  during  the  continuance  of  the 
particular  estate,  surrender  (o).  But  if  there  is  a  special 
custom  requiring  a  remainderman  to  be  admitted,  then,  if  he 
applies  for  admission  during  the  continuance  of  the  particular 
estate,  he  must  pay  the  fine  immediately  (p). 

If  a  remainderman  dies  intestate  and  his  heir  surrenders,  the 
lord  cannot  be  compelled  to  accept  the  surrender,  whether  made 
in  the  lifetime  of  the  tenant  for  life  or  afterwards,  until  the  fine 
on  the  descent  is  paid  (q). 

If  the  remainderman  has  devised  his  estate,  the  devisee  must 
be  admitted  on  the  death  of  the  tenant  for  life,  and  if  he  wishes 
to  surrender  in  the  lifetime  of  the  tenant  for  life,  he  must  be 
admitted  and  pay  the  fine  before  he  makes   the  surrender. 

If  a  remainderman  surrenders  or  devises  his  estate,  and  the 
surrenderee  or  devisee  dies  intestate  during  the  continuance  of  the 
particular  estate,  his  heir  can  claim  to  be  admitted  on  the 
payment  of  a  single  fine(?-). 

seen  that  the  will  contained  no  devise  in  remainder  after  the  death  of  A.,  so 
that  the  cop j' hold  descended  to  the  customarj-  heir,  and  the  subsequent  convey- 
ance to  B.  oi^erated  not  as  a  remainder,  but  as  an  executory  devise  displacing 
the  heir's  title  by  descent.  If  the  will  had  devised  the  property  after  the 
death  of  A.  to  C,  the  admission  of  A.  would,  in  the  absence  of  a  special  custom, 
have  been  the  admission  of  C,  and  also  of  B.     See  RamJfiekl  v.  B.,  inf. 

[n)  So  held  by  Kindersley,  V.-C,  in  Bowlfield  v.  B.  (18G0),  1  Dr.  &  Sm. 
310;  and  though  the  decision  was  reversed  by  the  Court  of  Appeal  (3  De 
G.  F.  &  J.  V66  :  3".  L.  J.  Ch.  113),  on  the  ground  that  there  was  a  special 
custom  requiring  remaindermen  to  be  admitted,  Turner,  L.J.,  agreed  with 
the  opinion  of  the  V.-C.  on  the  general  question. 

(o)  Oyppen  v.  Bnnney  (1596),  Cro.  Eliz.  o04  ;  Atincelme  v.  A .  (1603),  Cro.  Jac. 
31. 

{2>)  Erehjn  v.  }yor>ifohl  (1849),  15  L.  T.  (O.  S.)  4.  f^ce  Johnstone \.  Hpemer 
(1885),  30  Ch.  D.  581,  588. 

{q)  n.  V.  DnUhujlmm  (1838),  8  Ad.  &  El.  858;  8  L.  J.  K.  B.  37. 

(?•)  Garland  v.  Alston  (1858),  3  li.  &  N.  390;  27  L.  J.  Ex.  438. 
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If  a  copyholder  surrenders  to  particular  uses  which  determine,  y^i^^^i  "^es 

'■•'  '-  '    determine, 

he  is  in  of  his  old  seisin,  and  need  not  be  admitted  again  (.s).  copyholder  is 

"  ^111  of  his  old 

And  if  a  copyholder  devises  to  uses  which  do  not  exhaust  the  seisin. 
whole  fee,  the  reversion  descends  to  the  heir  (t). 

In  a  case  where  copyhold  land  was  devised  to  trustees  for  a  Admittance  of 

,  termor  cannot 

term  of  years,  and    subject  thereto   to  A.  in  fee,  and  the  lord  be  insisted  on. 
admitted  A.  "  according  to  the  purport  and  effect  of  the  will," 
who  paid  a  full  fine,  it  was  held  that  the  lord  could  not  afterwards 
insist  on  the  admittance  of  the  trustees  (»). 

On  the  death  of  a  tenant  in  possession  intestate,  the  heir  must  Heir  must  be 

admitted,  or 

come  in  and  be  admitted,  or  the  lord  may  seize  the  lands  into  lord  may  seize. 
his  hands  quousque  after  proclamation  has  been  made  at  three 
consecutive   courts  (x) ;    and   if   the    lord    holds  under  such  a 
seizure  for    twelve    years,  there  being  no  disability,  the  heir's 
right  to  compel  admittance  is  gone  (//). 

A  fine  on  admission  may  be  certain  or  arbitrary.     An  arbi-  Arbitrary  fine 

on  admission, 

trary  fine  must  be  reasonable,  which  has  been  defined  as  not  what  may  be 

taken. 

exceeding  two  years'  improved  value  on  the  admission  of  a 
single  tenant.  If  two  or  more  persons  are  admitted  as  joint 
tenants,  two  years'  value  may  be  taken  for  the  first  tenant,  half 
that  amount  for  the  second,  half  of  the  latter  amount  for  the 
third,  and  so  on  (z).  But  where  by  custom  a  tenant  of  the  manor, 
if  admitted  to  further  copyholds,  may  claim  a  reduction  on  a  fine 
arbitrary,  this  may  be  taken  into  account  when  a  stranger  is 
admitted  (zz).  And  in  manors  where  the  admission  of  a  tenant 
for   life   is    the   admission   of   the    tenant   in    remainder    also, 

(s)  9  Co.  Eep.  107  a.     But  see  now  Inheritance  Act,  1833,  s.  3. 

{t)  Bullen  V.  Grant  (1589),  Cro.  Eliz.  148.  In  Doe  v.  Laives  (1S37),  7 
A.  &  E.  195 ;  7  L.  J.  K.  B.  97,  it  was  held,  that  if  a  copyhold  is  devised  to 
A.  for  life,  and  the  reversion  descends  on  the  heir,  the  admission  of  A.  is  the 
admission  of  the  heir. 

(»)  Everirujham  v.  Ivatt  (1873),  8  Q.  B.  388  ;  42  L.  J.  Q.  B.  203. 

(cr)  Elton,  2nd  ed.,  152. 

\y)  Walters  v.  Well  (1870),  5  Ch.  531  ;  39  L.  J.  Ch.  677 ;  E.  P.  Lim.  Act, 
1874,  ss.  1,  2. 

(z)  Wilson  V.  Hoare  (1839),  10  A.  &  E.  230;  Hheppard  v.  Woodford  (1839), 
5  M.  &  W.  608  ;  9  L.  J.  (N.  S.)  Ex.  90 ;  see  also  Hall  v.  Bromleij  (1887),  3o 
Ch.  D.  642  ;  56  L.  J.  Ch.  722. 

[zz)  A.-G.  Y.  Sandover,  1904,  1  K.  B.  089;  73  L.  J.  K,  B.  478, 
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it  is  apprehended  that  the  lord  may  on  the  same  principle  claim 
a  fine  not  exceeding  two  years'  value  for  the  tenant  for  life,  and 
half  that  amount  for  the  remainderman. 

The  fine  becomes  payable  on  admission,  and  the  lord  cannot 
recover  it  after  six  years  from  admission.  The  fact  that  he 
delays  to  assess  it  does  not  prevent  time  from  running  («). 

Where  i^roperty  is  in  settlement,  and  an  admission  takes  place 
on  the  appointment  of  new  trustees,  the  fine  payable  in  respect 
of  such  admission  must  be  borne  by  the  particular  estate  and 
the  estate  in  remainder,  in  proportion  to  the  value  of  such 
estates  respectively  (?>). 

"Where  copyholds  were  devised  to  trustees  for  certain  persons 
who  sold  the  copyholds,  and  the  purchaser  was  admitted  on  the 
surrender  of  the  customary  heir,  the  purchaser  was  held  entitled 
to  call  for  a  release  from  the  trustees  of  their  bare  right  to  be 
admitted  (e). 

The  Statute  of  Uses  does  not  extend  to  copyholds,  so  that 
if  a  surrender  is  made  to  the  use  of  A.  and  his  heirs  on  trust  for 
other  persons,  A.  is  the  person  to  be  admitted  ;  the  others  only 
acquire  equities. 

A  covenant  to  surrender  "To  the  use  of"  a  person  only 
confers  an  equity  ;  it  means  that  the  covenantor  will  surrender 
to  the  lord  for  the  benefit  of  the  person  named. 

The  Statute  De  Donis  does  not  apply  to  copyholds,  so  that 
unless  the  custom  of  the  manor  authorises  the  creation  of 
entails,  all  legal  limitations  of  copyholds  in  the  form  of  an  estate 
tail  would  only  be  conditional  fees.  And  an  equitable  estate  in 
copyholds  can  only,  it  seems,  be  entailed  where  there  is  a  custom 
to  entail  the  legal  estate  (d). 

An  equitable  interest  in  copyholds  may  be  conveyed  by  deed  (e), 

(a)  MoncJdojiv.  Payne,  1899,  2  Q.  B.  603  ;  68  L.  J.  Q.  B.  951. 

[h)  Carter  v.  SelrigJd  (1859),  26  Beav.  374  ;  28  L.  J.  Ch.  411  ;  Re  Bullock's 
H.  E.  (1904),  91  L.  T.  651. 

(c)  BteeJe  v.  Waller  (1860),  28  Beav.  466 ;  see  Garland  v.  Mead  (1871),  L.  E.  6 
Q.  B.  441  ;  40  L.  J.  Q.  B.  179. 

('7)  Vaizey  on  Settlements,  1307  ;  this  is  a  moot  point. 

(e)  Elton,  2nd  ed.,  93  ;  R.  v.  Hendon  (1788),  2  T.  K.  484, 
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but  it  cannot  be  surrendered  except  for  the  purpose  of  barring 
an  estate  tail  (/'). 

Copyholds  can  only  be  leased  by  the  copyholder  for  one  year,  Leases  of 

•     T  •!  IT  i>jiiT  1  copyholds 

or  for  any  less  period,  without  the  licence  oi  the  lord,  unless 
there  is  a  custom  in  the  manor  enabling  the  tenant  to  lease  for 
a  longer  period ;  and  an  actual  lease  without  licence  for  any 
period  not  warranted  by  the  custom  of  the  manor  would  operate 
as  a  forfeiture.  Such  leases  are,  however,  good  and  l)inding  as 
between  the  parties,  and  also  all  other  persons,  except  the  lord, 
who  may  enter  for  a  forfeiture  ;  but  such  right  of  entry  may  be 
waived  or  destroyed  by  any  act  on  the  part  of  the  lord  which 
amounts  to  an  acknowledgment  of  the  title  of  the  copyholder,  or 
by  the  lord  not  enforcing  his  right  for  twelve  years  (//). 

Copyholds   may   be   forfeited   by  the    tenant's  voluntary    or  Forfeiture  by 

waste,  &e. 

permissive  waste,  such  as  pulling  down  houses,  cutting  down 
trees,  digging  for  mines,  failing  to  keep  the  property  in  good 
repair,  or  any  other  act  or  omission  whereby  the  property 
becomes  deteriorated.  A  forfeiture  may  also  be  incurred  by 
neglect  to  attend  the  customary  court  after  being  summoned, 
or  by  a  refusal  to  pay  the  fine  when  certain  or  reasonable,  or  the 
customary  rent  when  demanded,  or  by  the  tenant  wilfully  with- 
holding his  services,  &c.  (h).  Equity,  however,  will  in  certain 
cases  relieve  against  a  forfeiture  (/),  even  against  a  voluntary 
act,  unless  no  compensation  can  be  made  to  the  lord  (k). 

The  widow  of  a  copyholder  is  not  entitled  to  dower  except  by  Freebench 
custom.  Customary  dower  is  usually  called  freebench,  and  depends 
upon  the  custom  of  the  particular  manor.  It  is  generally  limited 
to  the  lands  of  which  the  husband  dies  seised,  but  sometimes  it 
extends  to  all  the  lands  of  which  he  is  seised  at  any  time  during 
the  coverture.  In  most  manors  the  widow's  right  to  freebench 
is  confined  to  one-third  of  the  land,   sometimes  it  extends  to 

(/)  Fines  and  Eecoveries  Act,  1833,  s.  50. 

{;/)  Elton,  2ii(i  ed.,  35  ;  E.  P.  Lim.  Act,  1874,  ss.  1,  2. 

(//)  Elton,  2ud  ed.,  225—227. 

{{)  See  Andreics  v.  Hidse  (1858),  4  K.  &  J.  392 ;  27  L.  J.  Ch.  655. 

(A)  Elton,  2nd  ed.,  223 ;  Init  see  1  Watk.,  4tli  ed.,  422. 
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Power  of  lord 
with  limited 
interest. 


some  other  part,  and  sometimes  to  the  whole.  It  is  generally  for 
the  life  of  the  widow,  hut  sometimes  during  widowhood  only  (l). 

A  widow  is  not  entitled  to  freebench  out  of  a  tnist  estate 
in  coj)yholds  (//(),  nor  out  of  copyholds  of  which  her  husband 
is  surrenderee,  if  he  dies  before  admittance  (»).  And  freebench 
will  be  defeated  by  the  alienation  of  the  husband  by  act  inter 
riros,  or  by  a  devise  by  will  (o),  except  where  under  a  special 
custom  her  right  can  only  be  barred  by  her  surrender  (on). 

When  a  testator  has  in  view  an  immediate  conversion  of  his 
copyhold  lands,  it  is  usual,  instead  of  devising  them  to  trustees 
upon  trust  for  sale,  to  authorise  the  executors  to  sell  them,  or  to 
devise  them  to  such  uses  as  his  executors  may  appoint,  in  order 
to  save  the  necessity  of  a  double  admittance  and  a  double  fine, 
for,  in  the  event  of  the  property  being  sold  under  such  a  direc- 
tion before  the  lord  has  compelled  the  heir  or  devisees  in  trust  to 
be  admitted,  the  purchaser  is  entitled  under  a  bargain  and  sale 
to  be  admitted  on  the  payment  of  a  single  fine  (j>). 

The  lord,  however  limited  his  interest  may  be,  can  accept 
surrenders  of  copyholds  held  of  the  manor  as  fully  as  if  he  were 
seised  of  the  manor  in  fee,  and  if,  after  having  accepted  a 
surrender,  his  interest  should  determine  before  admittance, 
his  successor  would  be  compelled  to  admit  the  surrenderee  (</). 

Sect.  III. — Tlte  form  and  ordinary  parts  of  a  deed  of  conveyance. 
The  ordinary  parts  of  a  deed  of  conveyance  are  the  names  and 
descriptions  of  the  parties,  the  recitals  (if  any),  the  operative  part 
(including  the  consideration,  the  conveyance  itself,  the  parcels, 
and  the  hahendiini),  and  the  covenants,  if  any  are  required. 

{I)  Elton,  2nd  ed.,  158,  159. 

(m)  Forder  v.  Wade  (1794),  4  Bro.  C.  C.  521. 

(n)  Smithy.  Adams  (1854),  5  D.  M.  &  G.  712  ;  24  L.  J.  Ch.  258. 

(o)  Elton,  2nd  ed.,  103—166  ;  Lacei/  v.  /////  (1875),  19  Eq.  346  ;  44  L.  J.  Ch. 
215. 

(oo)  PowdreU  v.  Jones  (1854),  2  Sm.  &  G.  407  ;  24  L.  J.  Ch.  123  ;  Carson, 
2nd  ed.,  372. 

{p)  Glass  V.  Bichardson  (1852),  2  D.  M.  &  G.  658  ;  22  L.  J.  Ch.  105  ;  see 
also  R.  V.  ^y^hon  (1862),  3  B.  &  S.  201  ;  32  L.  J.  Q.  B.  9  ;  Garland  v.  Mead 
(1871),  L.  E.  6  Q.  B.  441 ;  40  L,  J.  Q.  B.  179. 

[q)  Co.  Lit.  59  b. 
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Recitals. 

The  recitals  in  a  deed  of  conveyance  to  a  purchaser  should  be  Recitals. 
as    few   and   simple    as    possible ;    see   Preliminary    Hints  on 
Drafting,  supra. 

Where  the  vendor  is  seised  at  law  for  an  estate  in  fee  simple  Recital  of 

grantor's  seisin 

free  from  incumbrances,  a  recital  of  such  seisin  is  sufficient  desirable. 
without  referring  to  the  instrument  under  which  the  title  is 
derived,  or  the  deed  may  be  drawn  without  any  recital  at  all.  A 
recital  of  seisin  is,  as  a  general  rule,  desirable — first,  because  after 
twenty  years  such  a  recital  is  conclusive  evidence  of  the  seisin, 
unless  proved  to  be  inaccurate  {r) ;  and  secondly,  because  it  may 
in  some  cases  create  an  estoppel. 

The  doctrine  of  estoppel  is  that  a  distinct  averment  in  a  deed  Estoppel  by 

recital. 

concludes  the  parties  to  it,  or  that  one  of  them  whose  averment 
it  is,  and  all  persons  deriving  title  under  him,  even  if  in  fact  the 
averment  be  untrue.  Thus,  if  a  conveyance  recites  that  the 
grantor  is  seised  in  fee,  whereas  in  fact  he  has  not  the  legal 
estate,  the  grantee  is  said  to  take  an  estate  by  estoppel.  If  the 
grantor  subseq-uently  acquires  the  legal  estate,  the  estoppel  is 
fed,  and  from  that  time  the  grantee  is  seised  at  law  just  as  if  the 
legal  estate  had  been  vested  in  the  grantor  at  the  date  of  the 
deed,  so  that  if  the  grantor  makes  a  subsequent  conveyance  to 
another  person  as  purchaser  for  value  without  notice  of  the  first 
deed,  the  latter  takes  nothing  (.§).     But  to  create  an  estoppel  by  To  create 

I'll  -11  estoppel, 

such  a  recital,  the  statement  must  be  precise  that  the  grantor  statement 

iiii'-  -111  •  •       -I  niust  be 

has  the  legal  seism — a  recital  that  the  grantor  is  "  seised  or  precise. 
entitled  at  law  or  in  equity,"  or  "is  seised  or  otherwise  well  and 
sufficiently  entitled,"   does  not  create  an  estoppel,  nor  does   a  Covenant  does 
covenant  by  the  grantor  that  he  has  a  good  right  to  convey  {t),  estoppel. 

(?■)  V.  &  P.  Act,  s.  2,  r.  2.  A  deed  twenty  years  old  containing  a  recital  of 
the  vendor's  seisin  is  not,  however,  a  sufficient  commencement  of  title,  so  as 
to  preclude  the  purchaser  from  requiring  a  forty  years'  title  :  Re  Wallis  and 
Grout,  1906,  2  Ch.  206  ;  15  L.  J.  Ch.  519,  in  which  Swinfen  Eady,  J.,  disap- 
proved of  ilicta  to  the  contrarv  in  Bolton  v.  London  Srh.  Bd.  (1878),  T  Ch.  D. 
277  ;  47  L.  J.  Ch.  461. 

(s)  Bensley  v.  Bnrdon  (1826),  2  Sim.  &  8t.  519  ;  8  L.  J.  Ch.  85. 

{t)  Bii/Jit  v.  Biirl'nell  (mil),  2  P..  &  Ad.  278;  9  L.  J.  (O.  8.)  K  B.  304; 
Heath  v.  Creuhch  (1874),  10  Cli.  22  ;  44  L.  J.  Ch.  157. 
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and  there  can  be  no  estoppel  when  the  truth  appears  by  the  same 
histrument  (»). 

A  statement  in  a  deed  may  estop  both  parties  or  only  one. 
When  it  is  one  which  both  parties  have  mutually  agreed  to  admit 
as  true,  it  is  an  estoppel  on  both,  but  where  it  is  intended  to  be 
a  statement  of  one  party  only,  the  estoppel  is  confined  to  that 
party,  and  the  intention  is  to  be  gathered  from  the  whole  instru- 
ment. Where  there  is  a  recital  of  the  grantor's  seisin,  and  also 
a  covenant  to  the  same  effect,  the  recital  will  be  considered  as 
his  statement  only,  because  if  it  were  treated  as  binding  on  the 
grantee,  the  covenant  would  be  nugatory  (x). 

The  doctrine  of  estoppel  applies  only  to  private  individuals,  and 
not  to  trustees  for  public  purposes  (//). 

An  estate  by  estoppel  has,  as  between  the  parties  bound  by  it, 
the  incidents  of  a  valid  legal  estate.  It  passes  by  deed,  and  the 
deed  carries  with  it  the  benefit  of  covenants  which,  if  the  estate 
were  legal,  would  run  with  the  land,  e.g.,  covenants  for  title ; 
whereas  if  A.  purports  to  convey  land  to  B.  by  a  deed  not 
creating  an  estoppel,  and  B.  purports  to  convey  the  same  land 
to  C,  and  it  afterwards  turns  out  that  owing  to  a  prior  con- 
veyance by  A.  he  had  no  estate  at  the  date  of  the  conveyance 
to  B.,  nothing  will  have  passed  to  C,  hence  C.  cannot  sue  on 
any  covenant  for  title,  either  express  or  implied,  contained  in 
the  conveyance  to  B.  (z). 

If  the  vendor  has  a  power  of  appointment  {e.g.,  under  a 
conveyance  to  uses  to  bar  dower)  the  instrument  creating  the 
power  should  be  referred  to.  So,  if  the  vendor  is  a  trustee  for 
sale,  the  trust  instrament  should  be  recited,  and  it  sliould  also  be 
shown  by  the  recitals  that  the  vendor  has  made  the  sale  in 
accordance  with  the  trust ;  but  as  a  trustee  may  now  sell  either 

(h)  Co.  Lit.  352  b  ;  and  see  Norton,  194. 

{x)  Young  \.  Baincock  (1849),  7  C.  B.  310;  18  L.  J.  C.  P.  193;  Stroughill 
V.  Buch  (1850),  19  L.  J.  Q.  B.  209.  For  a  case  in  whicli  both  parties  were 
held  to  be  estopped,  see  Bowman  v.  Tai/Ior  (1834),  2  A.  &  E.  278  ;  4  L.  J. 
K.  B.  62. 

17/)  Fairtith  v.  Gilhert  (1787),  2  T.  E.  169. 

(z)   OmuardBUj.  Socij.  v.  Smithson,  1893,  1  Ch.  I ;   62  L.  J.  Ch.  138. 
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by  private  contract  or  public  auction  (a),  the  conveyance  need 
not,  where  the  trust  was  created  after  1881,  state  which  of  these 
modes  is  adopted,  but  should  recite  generally  that  the  vendor 
has  agreed  to  sell.  Where  the  vendor  is  conveying  less  than  an 
unincumbered  fee  simple,  the  recital  should  show  the  precise 
nature  of  his  interest,  and  the  nature  and  amount  of  the  charges 
(if  any)  thereon.  And  if  any  person  besides  the  vendor  and 
purchaser  is  made  a  party  to  the  deed,  it  should  be  shown  for 
what  purpose  his  concurrence  is  necessary. 

The  consideration  for  the  conveyance  may  be  stated  in  the  Consideration, 
recitals  or  in  the  body  of  the  deed  (h). 

The  Con  v.  Act,  1881,  s.  56  (1),  provides  :— 

Where  a  solicitor  produces  a  deed,   having  in   the  body   thereof  or  Receipt  in 
indorsed  thereon  a  receipt  for  consideration  money  or  other  considera-   ^^^^^  °'", 

^  "^  indorsed, 

tion,  the  deed  being  executed,  or  the  indorsed  receipt  being  signed,  by   authority  for 
the  person  entitled  to  give  a  receipt  for  that  consideration,  tlie  deed  shall   gQ^^jg^t^l^^*  *° 
be  sufficient  authority  to  the  person  liable  to  pay  or  give  the  same  for 
his  paying  or  giving  the  same  to  the  solicitor,  without  the  solicitor  pro- 
ducing any  separate  or  other  direction  or  authority  in  that  behalf  from 
the  person  who  executed  or  signed  the  deed  or  receipt  (c). 

Sect.  56  is  extended  by  the  Trustee  Act,  1893,  s.  17  (1),  to  the 

case  of  a  trustee-vendor. 

"  Solicitor"  in  s.  56  means  the  solicitor  acting  for  the  party  Meaning  of 

"solicitor" 

to  whom  the  money  is  expressed  to  be  paid,  but  it  is  conceived  in  s.  56. 
that,   in  the  absence  of  anything  to  suggest  the  contrary,   the 
purchaser  is  bound  to  assume  that  the  solicitor  producing  the 
deed  is  acting  as  solicitor  for  that  party  ((/). 

Parcels  and  General  Words. 
The  property  which  is  the  subject  of  sale  should  be  correctly  Parcels. 
described  either  in  the  body  of  the  deed  or  in  a  schedule.     The 
parcels  were  formerly  followed  by  what  were  called  "  general  General  \yordi 

now  implied. 

words,"  and  an  "  all  the  estate"  clause,  but  these  are  rendered 

unnecessary  by  ss.  6  and  63  of  the  Conv.  Act,  1881,  which  apply 

(o)  T.  Act,  1893,  s.  13,  as  to  ti'usts  within  tliat  s. 

(6)  Conv.  Act,   1881,  ss.    54,   55.     See  Wolst.  Conv.  Acts,  9th  ed.,  120; 
Capell  V.  Winter,  190",  2  Ch.  376  ;  76  L.  J.  Ch.  496. 
((•)  See  Wolst.  Conv.  Acts,  9th  ed.,  121. 
{(I)  King  v.  Smith,  1900,  2  Ch.  425  ;  69  L.  J.  Ch.  598. 
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General  words 
pass  all  ways 
actually  used. 
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may  be  re- 
butted. 


only  bO  far  as  a  contrary  intention  is  not  expressed  in  the 
conveyance,  and  only  to  conveyances  made  after  1881  (e). 

The  general  words  in  s.  6  will  pass  to  the  purchaser  all  ways 
actually  used  by  him  at  the  date  of  the  conveyance,  although 
only  used  by  the  vendor's  permission.  Thus,  where  a  lessee  had 
by  the  lessor's  permission  used  a  way  over  adjoining  property  of 
the  latter,  and  the  property  in  the  lease  was  subsequently  con- 
veyed in  fee  simple  by  the  lessor  to  the  lessee,  it  was  held  that 
the  conveyance  passed  a  right  o-f  way  such  as  had  been  actually 
enjoyed  during  the  lease  (/). 

Generally  a  purchaser  should  be  advised  not  to  add  words 
referring  to  appurtenances,  as  they  might  restrict  the  operation 
of  the  s. 

Sect.  6  is  not  intended  to  alter  the  rights  of  the  parties  under 
a  contract  for  sale.  Whenever,  therefore,  under  a  contract 
before  the  Act,  a  vendor  might  have  insisted  that  the  general 
words  of  the  conveyance  should  be  limited  to  rights  legally 
appurtenant  to  the  land  conveyed,  t'.//.,  where  the  more  extensive 
words  in  ordinary  use  might  have  the  effect  of  creating  a  right  of 
wsij  de  novo,  which  the  purchaser  had  not  contracted  for,  the 
vendor  is  now  entitled  to  have  a  provision  inserted  in  the 
conveyance  limiting  the  general  words  implied  by  s.  6  in  like 
manner  (g). 

A  conveyance  of  land  adjoining  a  public  highway  passes  prima 
facie  the  soil  of  the  road  up  to  the  middle  of  it  if  belonging 
to  the  vendor,  and  this  is  so  even  where  the  land  is  described 
by  reference  to  a  plan  annexed,  the  measurement  and  colour- 
ing of  which  would  exclude  it  (/<).  But  this  presumption  is  liable 
to  be  rebutted  by  circumstances  showing  a  contrary  intention  (i), 

(e)  iSee  Wolst.  Conv.  Acts,  9th  ed.,  30,  128. 

(/)  International  Tea  Co.  v.  Hohbs,  1903,  2  Ch.  IGo  ;  72  L.  J.  Ch.  543. 

{(])  Re  Peck  and  London  Sch.  Bd.,  1893,  2  Cfc.  315;  62  L.  J.  Ch.  598. 

\h)  Berridye  v.  Tl  on?  (1801),  10  C.  B.  (N.  S.)  400  ;  30  L.  J.  C.  P.  218  ;  the 
rule  apj)lies  to  streets  in  a  town :  Be  White,  1898,  1  Ch.  659 ;  67  L.  J.  Ch. 
430;  and  to  a  non-tidal  river  :  Gnat  Torriwjtoa,  etc.  Co7iseroators  v.  Stevens, 
1904,  1  Ch.  347 ;  73  L.  J.  Ch.  124. 

(i)  Pnjorj.  Petre,  1894,  2  Ch.  11;  63  L.  J.  Ch,  531;  Mappm  v.  Liberti/, 
1903,  1  Ch.  118;  72  L.  J.  Ch.  63. 
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and  it  does  not  aj)ply  to  a  conveyance  of  land  abutting  on  ground 
intended  to  be  laid  out  as  a  street,  but  not  yet  dedicated  to  the 
public  (A;). 

If  any  exceptions  or  reservations  are  intended,  they  should  Exceptions 
follow  the  description  of  the  parcels.  An  exception  must  be  of  tions. 
part  of  the  thing  granted,  and  which  is  existing  at  the  time,  e.//., 
the  mines  under  the  surface.  A  reservation  is  of  some  right 
created  for  the  first  time  over  or  in  connexion  with  the  thing 
granted,  e.g.,  a  right  of  way  or  other  easements  to  be  enjoyed  over 
the  land,  and  operates  by  way  of  re-grant.  Hence  a  conveyance 
which  contains  a  reservation  should  be  executed  by  the  pur- 
chaser {I),  unless,  as  is  more  convenient,  the  new  rights  are 
conveyed  to  the  use  of  the  vendor  or  to  the  uses  of  a  settlement. 

Habendum,  cOc. 
After  the  parcels  comes  the  habendum,  the  office  of  which  is  to  Habendum. 
define  or  limit  the  duration  of  the  estate  to  be  taken  by  the  grantee. 

In  order  to  create   an  estate  in   fee  simple  it  is  necessary  to  Word  "heirs" 

or  "  111  fcG 

limit  the  land  to  the  grantee  and  his  heirs,  or  to  the  grantee  "  in  simple "  neces- 
fee    simple  "  (m).       A    limitation    to    A.    "  in    fee,"    omitting 
"simple,"  passes  only  a  life  estate (»). 

Where  freeholds  are  conveyed  to  a  grantee  to  uses,  they  must 
be  conveyed  to  him  "  in  fee  simple  "  or  "  and  his  heirs,"  "  To  the 
Use,  &c."  If  these  words  are  omitted  he  will  only  take  a  life 
estate  and  the  uses  will  fail  on  his  death.  In  a  Will  no  grantee 
to  uses  is  required. 

Where  the  grantee  is  to  take  the  fee  simple  for  his  own  use,  it  Limitation 

.  .  unto  and  to 

IS  usual  to  limit  the  land  unto  him  and  to  his  use.     Ihe  object  use  of  grantee. 

{k)  Leiyh  v.  Jack  (1879),  5  Ex.  D.  264  ;  49  L.  J.  Ex.  220. 

(/)  WickJiam  v.  Hawker  (1840),  7  M.  &  W.  63  ;  10  L.  J.  Ex.  Id3  ;  ^fa>/  \. 
BelleviUe,  1905,  2  Ch.  60.5  ;  74  L.  J.  Ch.  678. 

(m)  This  rule  applies  even  where  the  grantor  has  only  an  equitable  estate 
in  the  land  conveyed:  lie  Irtcin,  1904,  2  Ch.  752;  73  L.  J.  Ch.  832.  But  a 
fee  simple  may  possibly  be  confeiTed  without  these  woi'ds,  if  an  intention 
to  that  effect  is  clearly  shown :  lie  Trimjliaiii's  Trusts,  1904,  2  Ch.  487  ;  73 
L.  J.  Ch.  693;  doubted  in  Norton,  332;  Re  Oliver,  1905,  1  Ch.  191;  74 
L.  J.  Ch.  62. 

(n)  Re  Ethel  and  Mitchells,  1901,  1  Ch.  945  ;  70  L.  J.  Ch.  498  ;  Ee  Ford  and 
Ferguson,  1906,  1  Ir  R.  607. 
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When  limita- 
tion to  two  or 
more  j)ersons 
creates  joint 
tenancy  or 
tenancy  in 
common. 


Conveyance 
to  partners. 


Merger  of 
equitable 
estate  in 
common  in 
legal  joint 
tenancy. 


is  (1)  to  negative,  in  the  case  of  a  voluntary  conveyance,  the 
implication  of  a  resulting  use  to  the  grantor ;  and  (2)  to  show 
that  the  grantee  is  to  take  the  legal  estate  by  the  common  law 
without  any  use  being  engrafted  on  it  under  the  Statute  of  Uses. 

A  limitation  to  two  or  more  persons  in  fee  simple  makes  them 
joint  tenants  at  law  unless  words  importing  a  tenancy  in  common 
are  added  ;  and  the  grantees  will  be  joint  tenants  in  equity  also, 
if  they  have  paid  the  purchase-money  in  equal  shares  (o),  but  if 
their  contributions  are  of  unequal  amount,  they  will  be  con- 
sidered in  equity  as  tenants  in  common  in  proj)ortion  to  their 
respective  contributions  (|>).  Corporations  may  now  hold  land 
jointly  with  an  individual  (pp). 

"Where  a  conveyance  is  made  to  two  partners  as  joint  tenants 
for  partnership  purposes,  the  survivor  will  hold  the  property  as 
to  the  share  of  the  deceased  partner  in  trust  for  his  personal 
representatives.  And  the  same  principle  would  apply  to  a 
purchase  by  several  persons  for  the  purpose  of  a  joint  adventure 
or  speculation  (q). 

If  the  legal  estate  in  land  held  in  trust  for  two  persons  as 
tenants  in  common  is  at  their  request  conveyed  to  them  as  joint 
tenants,  the  equitable  estate  merges  in  the  legal,  and  they  become 
joint  tenants  at  law  and  in  equity  {>■). 


statutory 
covenants  by 
vendor  con- 
veying as 
beneficial 


Covenants  for  title. 
A  vendor  who  is  a  beneficial  owner  is  bound  to  covenant  for 
title  as  to  his  own  acts  and  the  acts  of  all  persons  through  whom 
he  derives  title  otherwise  than  as  a  purchaser  for  value  ;  and  if 
a  vendor  conveys  and  is  expressed  to  convey  as  beneficial  owner, 
the  usual  qualified  covenants  for  title  by  him  will  now  be  implied, 
by  virtue  of  the  Conv.  Act,  1881,  s.  7,  for  right  to  convey  {s),  for 

(o)  Aveling  v.  Knipe  (1815),  19  Ves.  441 ;  Norton,  391  et  seq. 

(jj)  Riijden  v.  Vallier  (1751),  2  Ves.  sen.  at  p.  258. 

{■pl>)  Bodies  Corporate  (Joint  Tenancy)  Act,  1899. 

[q)  Lal-e  V.  Crwlilvck  (1732),  3  P.  W.  158  ;  Mvrru  v.  Barrett  (1829),  3  Y.  & 
J.  384.  See  Davis  v.  D.,  1894,  1  Ch.  393;  03  L.  J.  Ch.  219;  and  see 
Partnership  Act,  1890,  ss.  20,  22. 

(r)  Re  SeloHs,  1901,  1  Ch.  921  ;  70  L.  J.  Ch.  402. 

(s)  In  one  case  A.  granted  a  lease  of  land,  and  aiter\vard.s  for  value  took 
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quiet  enjoyment,  for  freedom  from  incumbrance,  and  for  further 
assurance  {t). 

And  if  the  property  is  leasehold,  the  usual  further  covenant  is 
implied  as  to  the  validity  of  the  lease. 

A  vendor  who  is  not  a  beneficial  owner  is  not  bound  to  enter  Covenant  by 

vendor  who  is 

into  any  other  covenant  than  that  he  has  done  no  act  to  incumber  "ot  beneficial 

owner ; 

the  property  ;  and  if  a  vendor  conveys  and  is  expressed  to  convey 
as  trustee  or  mortgagee,  or  as  personal  representative  of  a 
deceased  person,  or  as  committee  of  a  lunatic  so  found  by 
inquisition,  or  under  an  order  of  the  Court,  he  will  be  deemed, 
under  s.  7  (F),  to  have  given  the  usual  covenant  against 
incumbrances. 

The  same  section  also  provides  as  follows  : — 

(2.)  Where  in  a  conveyance  it  is  expressed  that  by  direction  of  a  by  party 
person  expressed  to  direct  as  beneficial  owner  another  person  conveys,  blmeficial'^^ 
then,  within  this  section,  the  person  giving  the  direction,  whether  he  owner; 
conveys  and  is  expressed  to  convey  as  beneficial  owner  or  not,  shall  be 
deemed  to  convey  and  to  be  expressed  to  convey  as  beneficial  owner  the 
subject-matter  so  conveyed  by  his  direction  ;  and  a  covenant  on  his  part 
shall  be  implied  accordingly. 

(3.)  Wliere  a  wife  conveys  and  is  expressed  to  convey  as  beneficial  by  husband 
owner,  and  the  husband  also  conveys  and  is  expressed  to  convey  as  """'  ^^'  ^" 
beneficial  owner,  tlien,  within  this  section,  the  wife  shall  be  deemed  to 
convey  and  to  be  expressed  to  convey  by  direction  of  the  husband,  as 
beneficial  owner ;  and,  in  addition  to  the  covenant  implied  on  the  part 
of  the  wife,  there  shall  also  be  implied,  first,  a  covenant  on  the  part  of 
the  husband  as  the  person  giving  that  direction,  and  secondly,  a 
covenant  on  the  part  of  the  husband  in  the  same  terms  as  the  covenant 
implied  on  the  part  of  the  wife. 

(4.)  Where  in  a  conveyance  a  person  conveying  is  not  expressed  to 
convey  as  beneficial  owner,  or  as  a  settlor,  or  as  trustee,  or  as  mortgagee, 
or  as  personal  representative  of  a  deceased  person,  or  as  committee  of  a 
lunatic  so  found  by  inquisition,  or  under  an  order  of  the  Court,  or  by 

a  surrender  of  the  lease.  He  then  conveyed  "  as  beneficial  owner  "  to  a 
purchaser  in  fee.  It  was  afterwards  discovered  that  the  lessee  had,  pre- 
viously to  the  surrender,  granted  sub-leases  by  waj'  of  mortgage,  which 
remained  valid.  It  was  held  that  A.  was  liable  under  the  statutory  covenant 
for  title  for  the  acts  of  the  lessee:  David  v.  Sahin,  1893,  1  Ch.  523;  62 
L.  J.  Ch.  347. 

{t)  As  to  all  the  implied  statutory  covenants,  see  AVolst.  Con  v.  Acts,  9th  ed., 
33^5. 
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direction  of  a  person  as  benclicial  owner,  no  covenant  on  the  part  of  the 
person  conveying  shall  be,  by  virtue  of  this  section,  implied  in  the 
conveyance. 

(.5.)  In  this  section  a  conveyance  («)  includes  a  deed  conferring  the 
right  to  admittance  to  copyhold  or  customary  land,  but  does  not  include 
a  demise  by  way  of  lease  at  a  rent,  or  any  customary  assurance,  other  than 
a  deed,  conferring  the  right  to  admittance  to  copyhold  or  customary  land. 
(6.)  The  benefit  of  a  covenant  implied  as  aforesaid  shall  be  annexed 
and  incident  to,  and  shall  go  with,  the  estate  or  interest  of  the  implied 
covenantee,  and  shall  be  capable  of  being  enforced  by  every  person  in 
whom  that  estate  or  interest  is,  for  the  whole  or  any  part  thereof,  from 
time  to  time  vested. 

(7.)  A  covenant  implied  as  aforesaid  may  be  varied  or  extended  by 
deed,  and,  as  so  varied  or  extended,  shall,  as  far  as  may  be,  operate  in  the 
like  aianner,  and  with  the  like  incidents,  effects,  and  consequences,  as  if 
such  variations  or  extensions  were  directed  in  this  section  to  be  implied. 
Whether, on  Wlieii,  undei"   a  will,  trustees   are    directed   to    sell   for   the 

tees,  covenants  payment  of  debts  or  for  other  purposes,  and  the  purchase-money 
beneficiaries  or  the  residue  of  the  purchase-money  (after  discharging  debts,  or 
quired.  Satisfying  any  other  purposes  for  which  the  sale  is  to  be  made) 

is  to  be  divided  among  persons  who  are  sui  juris,  it  used  to  be  the 
practice  to  make  the  beneficiaries  parties,  in  order  to  covenant  for 
title  with  reference  to  their  respective  interests  ;  but  this  practice 
has  not  been  adopted  by  the  Court  in  sales  under  its  decree,  and 
a  purchaser  cannot  now  insist  on  the  concurrence  of  the  bene- 
ficiaries in  order  to  have  their  express  or  implied  covenants  for 
title  (.r).  But  where  a  trust  for  sale  is  exercisable  at  the  request 
of  any  person,  a  purchaser  may,  though  it  will  generally  be 
undesirable,  require  covenants  for  title  from  that  person  (xx). 

Where  a  power  of  sale  is  exercised  with  the  consent  of  a  tenant 
for  life,  or  a  tenant  for  life  conveys  under  a  statutory  power,  he 
can  be  required  to  enter  into  covenants   for   title  (y),  limited, 

(m)  See  definitions  of  "conveyance"  and  "convey":  Conv.  Act,  1881, 
8.  2  (5). 

{x)  Dart,  7th  ed.,  568  ;  Coitrell  v.  C.  (1866),  2  Eq.  330;  35  L.  J.  Ch.  466; 
lie  Tweedie  and  Miles  (1884),  27  Ch.  D.  315  ;  54  L.  J.  Ch.  71  ;  Re  Douglas  and 
Powell,  1902,  2  Ch.  296,  313  ;  71  L.  J.  Ch.  850. 

{tx)  See  note  to  Form  No.  116,  Special  Conditions. 

[y)  S.  L.  Act,  1882,  s.  56;  Re  London  Bridcje  Ads  (1842),  13  Sim.  176; 
Poulett  V.  Hood  (1868),  5  Eq.  115;  37  L.  J.  Ch.  224. 
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tenant  for 
life. 
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however,  as  regards  the  remainder  expectant  on  his  life  estate,  to 
his  own  acts  and  the  acts  of  persons  claiming  under  him  (~~). 

On  a  sale  by  the  husband  and  wife  of  the  wife's  estate,  not  implied 

covenants  by 

being  her  separate  property  by  statute  or  otherwise,  the  husband  husband  and 

and  wife  should  both  convey  as  beneficial  owners,  so  as  to  be  wife's  estate. 
liable  to  implied  covenants  for  title  («). 

Under  the  usual  covenants  for  title  the  purchaser,  in  case  of  what  may  be 

recovered 

eviction,  may  recover  the  value  of  the  land  and  also  of  houses  under  cove- 
nants for  title. 
which  he  had  built  thereon  subsequently  to  his  purchase  (/^). 

If  the  owner  of  land  subject  to  a  mortgage  sells  part  of  it,  and  Effect  of 

*"  o    o  J.  covenant  for 

the  convevance  does  not  refer  to  the  mortgage,  but  contains  a  further  assur- 

•^  o    o    '  ance. 

covenant  for  further  assurance,  that  covenant  is  as  effectual  as  a 
covenant  against  incumbrances,  and  the  unsold  part  must  bear 
the  whole  debt  (c). 

Defects  of  title  which  come  within  the  terms  of  the  ordinary  Defects 

appearing  in 

covenants  for  title  are  not  excluded  from  their  operation  because  conveyance 

are  within 

they  appear  on  the  face  of   the  conveyance  or  are  otherwise  covenants. 
known  to  the  purchaser  ((0>  unless  of  course    the  property  is 
conveyed  subject  to  them. 

Where  the  conveyance  omits  to  notice  a  right  of  way  created  Measure  of 

damages. 

over  the  land,  there  is  a  breach  of  the  statutory  covenant  upon 
the  execution  of  the  deed,  and  the  measure  of  damages  is  the 
difference  between  the  value  of  the  property  as  it  is  purported  to 
be  conveyed,  and  its  value  as  the  vendor  had  power  to  convey  it, 
and  in  addition  the  costs  incidental  to  ascertaining  such  latter 
value  {>'). 

Deeds. 
Where  the  deeds  are  retained  by  the  vendor,  an  acknowledg-  Acknowiedg- 

ment,  &c.,  as 


(z)  Dart,  7th  ed.,  571. 

(o)  Conv.  Act,  1881,  s.  7  (3). 

{b)  Bunny  v.  Hopldnson  (1859),  27  Beav.  565  ;  29  L.  J.  Ch.  93. 

((■)  Re  Jonfs,  1893,  2  Ch.  461  ;  62  L.  J.  Ch.  996  ;  and  see  Re  Darin,  1907,  2 
Ch.  465  ;  76  L.  J.  Ch.  689. 

{d)  Page  v.  Midland  Ry.  Co.,  1894,  1  Ch.  11;  63  L.  J.  Ch.  126; 
O.  ]V.  Ry.  Co.  V.  Fisher,  1905,  1  Ch.  316;   74  L.  J.  Ch.  241. 

(e)  Tnrnei-  v.  Moon,  1901,  2  Ch.  828  ;  70  L.  J.  Ch.  822  ;  (/.  IT.  /,'//•  ^'o-  v. 
Fisher,  sup. 


to  deeds. 


116  RESTRICTIVE    COVENANTS. 

ment  of   the  purchaser's   right   to  production  and  delivery  of 

copies,  and  if  the  vendor  is  a  beneficial  owner  an  undertaking 

for  their  safe  custody,  should  be  added. 

Should  be  Where  there  is  a  grantee  to  uses  the  acknowledgment    and 

|TOntee°to         Undertaking   should  be   given  to   him   so  as   to   run  with    the 

uses.  1 .      . .     ,  . 

hmilations. 

The  operation  and  effect  of  such  an  acknowledgment  and 
undertaking  are  defined  by  s.  9  of  the  Conv.  Act,  ]881(/). 

Sect.    IV. — TJie   law    as   to   covenants   running    icith    the    land, 
restrictive  covenants,  and  implied  casements. 

"When  the  The  benefit  of  covenants  relating  to  land,  e.g.,  covenants  for 

benefit  of  a  .  ^  •     t  •  p       ^         ^  •  ^ 

covenant  runs,  title  and  covenants  to  nidemnify  land  agamst  charges  on  it, 
runs  with  the  land  in  favour  of  each  successive  transferee 
provided  that  he  is  in  of  the  same  estate  as  the  original 
covenantee,  and  that  the  covenantee,  at  the  date  of  the  covenant 
being  entered  into,  had  the  land  to  which  the  covenant 
relates  (g). 

Conv.  Act,  Since  the  Conv.   Act,   1881,    the  covenant  runs  in  spite    of 

1881,  9.  58.  .  P       1 

the  fact  that  the  "heirs,  &c.  of  the  covenantee  are  not 
mentioned  (h). 
Lamiiord  and  Covenants,  as  between  landlord  and  tenant,  run  with  the  land 
as  to  both  burden  and  benefit  when  the  covenant  extends  to  a 
thing  171  esse  parcel  of  the  demise,  and  when  it  touches  or 
concerns  the  thing  demised,  but  covenants  which  are  collateral 
and  do  not  touch  or  concern  the  thing  demised  do  not  so  run  (i). 

(/)  Wolst.  Conv.  Acts,  9th  ed.,  46—52. 

it/)  Spettcer's  Case,  5  Co.  Eep.  16a;  Smith's  L.  C,  11th  ed.,  55;  Bogers  v. 
Hosegood,  1900,  2  Ch.  388  ;  69  L.  J.  Ch.  652  ;  Dyson  v.  Forster,  1909,  A.  C.  98  ; 
78  L.  J.  K.  B.  246. 

(/i)  Conv.  Act,  1881,  s.  58;  Wolst.  Conv.  Acts,  9th  ed.,  123;  and  see 
Dyson  v.  Fcn-ster,  snp. 

{i)  See  cases  collected  in  Smith's  L.  C,  11th  ed.,  under  Sjiencer's  Case, 
00  et  si'q.;  Conv.  Act,  1881,  ss.  10  and  11;  Wolst.  Conv.  Acts,  9th  ed., 
52—54  ;  Bk-Mtsy.  Enfield  Church u-ardens,  1909,  1  Ch.  544  ;  78  L.  J.  Ch.  294; 
Dnrnr  v.  Goodmnn,  1909,  A.  C.  72  ;  78  L.  J.  K,  B,  209  ;  Lyie  v.  Smith,  1909, 
2  Ir.  R.  58. 
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111  the  case  of  a  rent-charge  the  terre  tenant  is  Kable  to  pay  it  (A).   Ten-o  tenant. 
If  lands  are  conveyed  to  uses,  covenants,  in  order  to  run  with 
the  hind,  shoukl  be  entered  into  with  the  grantee  to  uses  (/). 

The  burden  of  a  covenant  entered  into  by  the  owner  of  land  Bui-den  of 

covenant  will 

cannot  be  made  to  run  with  it  at  laic,  so  as  to  be  enforceable  notnmat 

law  except 

against  an  assign  of  the  covenantor,  except  in  cases  of  landlord  as  between 

landlord  and 

and  tenant,  or  where  the  so-called  covenant  is  in  fact  the  grant  tenant; 
of  an  easement  (/«). 

Equity  will  not  interfere  to  enforce  a  covenant  against  persons  nor  in  equity 

except  where 

who  cannot  be  sued  on  it  at  law,  unless  it  comes  within  the  class  the  covenants 

are  restrictive 

of  what    are  called   restrictive    or  negative   covenants,  and  in  or  negative. 
particular  will  not  enforce  against  an  assign  of  the  covenantor 
a  covenant  to  build,  or  repair,  or  insure,  or  do  any  act  involving 
the  expenditure  of  money  (;0- 

But    as    regards    restrictive    or   negative  {nn)  covenants,  e.g.,  Breach  of 
covenants  not  to  build  on  land,  or  to  use  it  only  in  a  particular  covenant  will 

...  .  .  .    .       ,     he  prevented 

manner,  equity  will  interfere  by  injunction  against  the  original  by  injunction 

...  II-  -1  ""^  against  the 

covenantor,   or    any  person   clainnng   under   hiin,   either   as    a  assignee  of 

.  .         covenantor 

volunteer  or  as  purchaser  for  valuable  consideration  with  notice  with  notice. 
of  the  covenant,  including  an  underlessee   or   occupier   (o),  to 
restrain  him  from  doing  any  act  which  would  be  a  breach  of  the 
covenant  {p)  ;    and  he  cannot  protect   himself   on   the  ground 
of    want   of    notice    by    not    investigating    the    title   when    the 

(/<•)  Thomas  v.  Sijhester  (1873),  L.  E.  8  U.  B.  368;  42  L.  J.  Q.  B.  237; 
Be  Herbage  Bents,  1896,  2  Ch.  811;  65  L.  J.  Ch.  871;  Pertweev.  Townsend, 
1896,  2  Q.  B.  129;  65  L.  J.  Q.  B.  659;  Foley  v.  Dudley  Corporation,  1910, 
1  K.  B.  317;  79  L.  J.  K.  B.  410. 

(/)  Boarh  V.  ]Vu(lhaiii  (1805),  6  East,  289.  In  this  case  the  question  was 
as  to  the  burden  of  a  covenant,  but  the  principle  applies  to  the  benefit 
also. 

{m)  Aiistcrherry  v.  Oldham  Corim.  (1885),  29  Ch.  I).  750;   55  L.  J.  Ch.  633. 

(h)  Ilayirood  v.  Bnmswidc,  d'c.  Co.  (1881),  8  Q.  B.  D.  403  ;  51  L.  J.  Q.  B. 
73;  L.  &  S.  ir.  /,'//.  Co.  V.  Comm  (1882),  20  Ch.  J).  562;  51  L.  J.  Ch.  530  ; 
Be  Mshet  ami  Fvtts,  U){)o,  1  Ch.  at  p.  .397;  74  L.  J.  Ch.  310;  aff.  1906, 
1  Ch.  386;  75  L.  J.  Ch.  238. 

(?ih)  See  Powell  v.  Hemsley,  1909,  2  Cli.  .305  ;  78  L.  J.  Ch.  741. 

(o)  Hall  V.  Ewin  (1887),  37  Ch.  D.  74;  57  L.  J.  Ch.  95;  Mnndery.  Falcke, 
1891,  2  Ch.  554  ;  61  L.  J.  Ch.  3  ;   Teaj^e  v.  Douse  (1905),  92  L.  T.  319. 

(7))  M<t)7n  V.  Stephens  (1846),  15  Sim.  377  ;  Tulk  v.  Moxhay  (1848),  2  Ph. 
477  ;   18  L.  J.  Ch.  83 ;   Coles  v.  Sims  (1854),  5  D.  M.  &  G.  1  ;  23  L.  J.  Ch.  258. 
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restrkjti  ve  covknants. 


Whether 
benefit  of, 
passes  on 
alienation. 


Where  there 
is  building 
scheme,  cove- 
nants are 
mutually 
enforceable. 


proper  invesiigaLioii  of  iL  would  have  disclosed  the  resLricLive 
covenant  (q). 

It  is  desirable  to  have  notice  of  a  restrictive  covenant  entered 
into  by  the  vendor  endorsed  on  a  common  title  deed  retained  by 
him. 

In  framing  restrictive  covenants  it  is  important  that  the 
respective  hereditaments  which  obtain  the  benefit  and  bear  the 
burden  of  them  should  be  clearly  defined. 

Eestrictive  covenants  are  generally  intended  to  prevent  some 
adjoining  land  belonging  to  the  covenaiitee  from  being  depre- 
ciated by  the  acts  prohibited.  If,  therefore,  no  adjoining  land 
is  retained,  as  where  a  vendor  sells  the  whole  of  his  estate  to 
a  single  purchaser  wdio  enters  into  a  restrictive  covenant,  such 
a  covenant  is  merely  personal  and  does  not  run  with  the  land  (/) . 
If,  however,  the  covenantee  retains  some  adjoining  land  and 
afterwards  conveys  to  another  the  whole  or  part  of  the  adjoining 
land,  the  benefit  of  the  covenant  will  pass  both  at  law  and  in 
equity  to  the  grantee  if  it  appears  from  the  deed,  or  can  be 
inferred  from  the  circumstances,  that  it  was  the  intention  of  the 
parties  that  it  should  so  pass  (s). 

Where  there  is  a  building  scheme  for  the  sale  of  an  estate  in 
lots  according  to  some  defined  plan,  and  it  is  part  of  the 
arrangement  that  all  purchasers  shall  enter  into  restrictive 
covenants  for  their  mutual  benefit,  the  covenants,  though 
expressed  to  be  entered  into  with  the  vendor  only,  will  be 
mutually  enforceable  in  equity  by  and  against  all  persons  who 
come  in  as  purchasers  under  the  scheme  (i),  even  if  some  of  the 

((/)  Wilson  V.  Hart  (1866),  1  Ch.  463;  35  L.  J.  Ch.  569;  Nicoll  v.  Fmning 
(1881),  19  Ch.  D.  258;  51  L.  J.  Cli.  166;  Be  Xishet  and  Putts,  1906,  1  Ch. 
386;  75  L.  J.  Ch.  238. 

(r)  Formby  v.  Barker,  1903,  2  Ch.  539;  72  L.  J.  Ch.  716. 

(s)  EeiiaJs  v.  CowUshaiv  (1879),  11  Ch.  P.  866;  48  L.  J.  Ch.  830;  Bogers  v. 
Hosegnod,  1900,  2Ch.  388;  69  L.  J.  Ch.  59  ;  Nalder,  .Cr.  Co.  v.  Harman  (1900), 
83  L.  T.  257  ;  Oshorne  y.  Bradle//,  1903,  2  Ch.  446  ;  73  L.  J.  Ch.  49;  I/ovper 
V.  Bromet  (1904),  90  L.  T.  234. 

(0  See  BeiHth  v.  Cawlishaw  (1879),  11  Ch.  1).  866;  48  L.  J.  Ch.  830; 
Spirer  v.  Murlin  (1888),  14  A.  C.  12  ;  58  L.  J.  Ch.  309;  Elliston  v.  Readier, 
1908,  2  Ch.  66  J  ;   78  L.  J.  Ch.  87 . 
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lots  are  unsold  at  the  first  sale  and  are  afterwards  sold  subject 
to  the  same  conditions  (»)•  The  essential  requisites  of  a 
building  scheme  are  definite  reciprocal  rights  and  obligations 
extending  over  a  defined  area  {x). 

Whether  there  is  a  building  scheme  intended  to  be  binding  Question 

whether 

on  all  purchasers  inter  se  is  a  question  of  fact  depending  on  the  covenants  are 

intended  for 

language  of  the  particulars  and  conditions  of  sale,  and  the  other  mntuai  benefit 

of  purchasers 

circumstances  attending  the  sale,  and  it  is  a  material  circum-  ^nd  vendor,  or 

"  for  vendor 

stance  whether  the  sale  comprises  the  whole  of  the  vendor's  only  depends 

'■  on  tlie  circuui- 

estate  in  the  particular  place.  If  it  does,  the  presumption  stances. 
would  be  that  the  covenants  are  intended  for  the  benefit  of  each 
of  the  purchasers  as  against  the  others.  If,  on  the  other  hand, 
a  part  of  the  property  is  not  included  in  the  sale,  the  yriiiid  ficie 
inference  would  be  that  the  covenants  are  for  the  protection  of 
the  vendor  in  respect  of  the  retained  land  (y). 

If  a  vendor  prepares  a  plan  of  a  building  estate  showing  plots  Building 

scheme  not  to 

with  houses  marked  on  them,   and  an  intending  purchaser  is  be  presumed 

from  prepara- 

shown  that  plan,  and  his  agreement  with  regard  to  a  plot  of  tion  of  plan 

and  printed 

land    purchased  by  him   is  on    a    printed    form    and    contains  form  of 

agreement. 

restrictive  stipulations,  the  purchaser  is  not  entitled  to  assume 
that  the  whole  estate  is  governed  by  a  building  scheme,  nor 
that  each  plot  shall  be  built  on  strictly  in  accordance  with  the 
indications  on  the  plan,  and  shall  be  subject  to  the  stipulations 
expressed  in  the  printed  form  (z).     Where  the  i)rinted  form  of  Covenant  not 

•^  -^  to  build  with- 

agreement    provided    that    the    conveyance   should   contain    a  out  consent  of 

<=>  ^  ^  vendor,  his 

covenant  bv  the  purchaser   not  to    erect    additional    buildings  iieirsor 

•^  ^  "       assigns,  by 

"  without  the  consent  in  writing  of  the  vendor,  his  heirs,  or  whom  en- 

'-'  forceable. 

assigns,"  it  was  held  that  so  long  as  a  substantial  part  of  the 

(«)  Whatman  v.  Gihson  (1838),  9  Sim.  196;  T  L.  J.  Ch.  If5();  Bon-ell  v. 
SatcheU,  1903,  2  Ch.  212 ;  73  L.  J.  Ch.  20. 

{x)  Beid  V.  Bickerataff,  1909,  2  Ch.  305;  78  L.  J.  Ch.  753;  SiAccr  v. 
Murtin,  sup. 

{ij)  Nottingham,  &c.  Co.  v.  Butler  (1886),  16  Q.  B.  D.  77&;  55  L.  J.  Q.  B. 
280;   Be  Birmingham,  &c.  Co.  ami  Allduy,  1893,  1  Ch.  342  ;  62  L.  J.  Ch.  90. 

(z)  Turhtr  V.  Vowles,  1893,  1  Ch.  195  ;  62  L.  J.  Ch.  172  ;  Oslwrne  v. 
Bradley,  1903,  2  Ch.  446  ;  73  L  .T.  Ch.  49:  Whitehmse  v.  ///"//',  1906,  2  C)j, 
283 ;  75  L.  J.  Ch   677. 
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building  estate  remained  unsold,  the  only  consent  required  was 
that  of  the  vendor  himself,  or  of  the  person  deriving  title  under 
him  to  the  unsold  part  {a). 
The  proper  In  Order  to  prevent  all  question,  it  is  desirable,  where  it  is 

pifrsuecito        intended  that  covenants  of  this  kind  shall  be  enforceable  not 
question.  oulj  by  the  vendor,  but  also  by  all  the  purchasers  inter  se,  either  to 

have  a  general  deed  containing  such  covenants  executed  by  the 
vendor  and  by  each  purchaser  as  he  completes  (h),  or  to  insert 
in  the  conveyance  to  each  purchasei*  not  only  covenants  by  him 
with  the  vendor,  but  also  a  declaration  that  he  shall  be  entitled 
to  the  benefit  of  the  similar  covenants  entered  into  by  the  other 
purchasers,  and  that,  as  regards  any  lots  not  already  sold  and 
conveyed,  the  same  shall  be  subject  to  the  like  restrictions. 
Notice  of  Where  a  vendor  enters  into  restrictive  covenants  with  intent 

covenanirby     to  bind  all  future  owners  of  the  land  affected  thereby,  the  pur- 
ibe"indorsed"on   chaser  shoLild  see  that  notice  of  the  deed  containing  the  cove- 
nants is  indorsed  on  some  principal  title  deed  retained  by  the 
vendor,  so  that  subsequent  purchasers  from  the  vendor  will  have 
notice  of  them. 
Equity  will  Equity  will  refuse  to  interfere  to  prevent  a  breach  of  restrictive 

when  there       coveuauts  wliere  there  has  been  a  material  alteration  of  the  state 
amountinglo^  of  the  property  by  the  party  himself  or,  those  under  whom  he 
acqui         e.     g|g^jj^-^g^    qj.    ^herc   has   been    such    delay    on    the    part    of   the 
covenantee  in  taking  proceedings  as  to  amount  to  acquiescence  (c); 
but  change  in  the  character  of  the  neighbourhood  is  not  in  itself 
a  sufficient  defence  (d). 
When  pur-  Whenever  the  vendor  sells  property  subject  to  certain  liabili- 

chaser  must  c        i  .   i     i         . 

covenant  with    ties  or  coveuants  for  the  observance  of  which  he  is  personally 
liable,  and  it  is  a  part  of  the  arrangement  that  the  purchaser 

(a)  Everett  Y.  Ref^ninyton,  1892,  3  Ch.  148;  01  L.  J.  Ch.  574. 

{h)  See  ElUston  v.  Readier,  1908,  2  Ch.  665  ;  78  L.  J.  Ch.  87,  where  the 
purchasers  were  bound  though  the  deed  was  not  actually  executed. 

(c)  Bedford  v.  British  Museum  (1822),  2  Myl.  &  K.  552;  2  L.  J.  Ch.  129; 
layers  v.  CoUyer  (1884),  28  Ch.  D.  103  ;  54  L.  J.  Ch.  1 ;  Knight  y.  Sivwionds, 
1896,  2  Ch.  294 ;  65  L.  J.  Ch.  583.  Waiver  is  assumed  from  long  acquiescence  : 
Hepworth  v.  FicJdes,  1900,  1  Ch.  108 ;  69  L.  J.  Ch.  55. 

(J)   Oshonie  v.  Bradley,  1903,  2  Ch.  446  ;   73  L.  J.  Ch.  49. 


vendor. 
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shall  take  the  land  subject  to  the  same  restrictions,  the  purchaser 
must  enter  into  a  covenant  by  way  of  indemnity  with  the  vendor 
to  abide  by  the  same  (e). 

A  company  or  public  body  purchasing  land,  whether  by  agree-  Remedy  of 
ment  or  compulsion,  under  the  powers  of  the  L.  C.  C.  Act,  1845,  where  land 

'-  _  purchased 

is  not  bound  bv  a  restrictive  covenant,  the  enforcement  of  which  under  l.  c.  c. 

•^  _  Act. 

would  be  inconsistent  with  the  public  purpose  for  which  the 
purchase  is  made,  but  the  covenantee  is  entitled  to  compensation 
under  s.  68  of  that  Act  (/). 

Mere   registration  of  restrictive  conditions  under   the   Land  Registration. 
Transfer  Acts,  1875  and  1897,  does  not  annex  them  to  the  land 
so  as  to  make  them  enforceable  against  subsequent  purchasers 
or  the  original  vendor  if  there  is  no  "  building  scheme  "  (g). 

Where  land  is  exempted  from  undeveloped  land  duty  on  the  Undeveloped 
ground  that  it  is  kept  free  of  buildings  in  pursuance  of  a  definite 
scheme,  the   land   is   impressed    with    a    restrictive    covenant 
against  building  without  the  consent  of  the  Local  Government 
Board  (h) . 

Implied  Easements. 

A  conveyance  of  land  passes  all  easements  legally  appurtenant  com-eyance 
to  it ;  and  where  the   vendor  is   the  owner  of  and  retains  the  pal'sesVppa- 
ad joining  land,  the  conveyance  will  also  pass  by  force  of  the  continuous 
Conv.  Act,  1881,  s.  6,  or  even  without  the  aid  of  that  section, 
such  apparent  and  continuous  easements  over  the  land  retained 
as  are  necessary  to  the  convenient  enjoyment  of  the  property 
conveyed,  and  have   been,  and  at  the  time  of  conveyance  are, 
used  and  enjoyed  by  the  vendor  for  the  benefit  of  that  property. 

(e)  Moxhay  v.  Iinhrunrk  (18-17),  1  De  Gr.  &  S.  708  ;  Re  Foole  and  Clarke, 
1904,  2  Ch.  173  ;  73  L.  J.  Ch.  G12.  See  also  lie  (Jcoper  and  Crondace  (1904), 
90  L.  T.  258 ;  Harris  v.  Boots,  1904,  2  Ch.  376 ;  73  L.  J.  Ch.  708. 

(/)  Kirby  v.  Harrogate  School  Board,  1896,  1  Ch.  437  ;  Go  L.  J.  Ch.  376 
74  L.  T.  6  ;  Long  Eaton,  <&o.  Co.  v.  Mid.  By.,  1902,  2  K.  B.  574  ;  71  L.  J.  K.  B. 
837. 

(.7)   Willi  V.  St.  John.  1910,  1  Ch.  325  ;   79  L.  J.  Ch.  239. 

(/i)  Fin.  (1909-10)  Act,  1910,  s.  17  (3). 
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When  an  ease- 
ment of  light 
passes  to  a 
purcliaser, 


or  a  right  of 
way  over  h\nd 
retained  by 
vendor. 


The  doctrine  is  founded  on  the  principle  that  a  grantor  cannot 
derogate  from  his  own  grant  (i). 

In  accordance  with  this  doctrine,  a  conveyance  to  a  purchaser 
of  a  house,  which  has  windows  overlooking  land  retained  hy  the 
vendor,  passes  hy  implication  an  easement  of  light,  which  pre- 
cludes the  vendor  from  building  on  the  land  so  as  to  obscure  the 
light ;  and  a  conveyance  of  land,  the  ordinary  and  only  convenient 
access  to  which  is  over  the  land  retained  by  the  vendor,  passes  a 
right  of  way  over  that  land,  although  the  way  is  not  of  neces- 
sity (k).  But  it  is  always  a  question  depending  on  evidence 
whether  there  is  an  apparent  easement  or  not.  If  the  owner  of 
two  closes,  A.  and  B,,  is  in  the  habit  of  using  a  road  over  A.  to 
go  to  B.,  this  user  is  pvimd  facie  for  his  own  convenience  while 
owner  of  both,  which  convenience  will  cease  to  exist  when  the 
ownership  is  severed,  and  a  right  to  use  the  road  would  not  pass 
by  a  conveyance  of  close  B.  to  a  purchaser,  unless  it  could  be 
shown  that  there  was  no  other  reasonably  convenient  access 
thereto,  or  that  there  are  other  circumstances  from  which  it  may 
be  inferred  that  the  road  was  used  as  an  appurtenant  to  B.,  and 
not  as  a  mere  incident  of  the  joint  ownership  {I).  And  generally  it 
may  be  said  that  in  order  to  establish  an  apparent  easement  over 
land  retained  by  a  vendor  for  the  benefit  of  property  conveyed  to 
a  purchaser,  it  must  be  shown  that  the  user  -on  which  the  claim 
is  founded  has  taken  place  under  circumstances  affording  a 
reasonable  expectation  that  it  will  be  continued  after  the 
ownership  is  severed  {m). 


(i)  Kay  v.  Oxleij  (1875),  L.  E.  10  Q.  B.  360  ;  44  L.  J.  Q.  B.  210 ;  Bayleij  v. 
G.  W.  By.  Co.  (1884),  26  Ch.  I).  434;  Broomfidd  v.  Williams,  1897,  1  Ch. 
602  ;  66  L.  J.  Ch.  305;  Pollard  v.  Gare,  1901,  1  Ch.  834;  70  L.  J.  Ch.  404; 
International  Tea  Stores  Co.  v.  Ilohhs,  1903,  2  Ch.  165 ;  72  L.  J.  Ch.  543  ; 
Gale,  8th  ed.,  108  et  seq. ;  Goddard,  7th  ed.,  146. 

{k)  Brown  v.  Alabaster  (1887),  37  Ch.  I).  490  ;  57  L.  J.  Ch.  255. 

(l)  Thomson  v.  ]Vaterlow  {186S),  6  Eq.  36  ;  37  L.  J.  Ch.  495;  as  explained 
in  Kay  v.  Oxlty,  sup. 

(m)  Birminghnm,  ih\  BanlHny  Co.  v.  Boss  (1888),  38  Ch.  D.  295  ;  57  L.  J.  Ch, 
601.  See  also  Belts  v.  Ficlcfords,  1906,  2  Ch.  87 ;  75  L.  J.  Ch.  483  ;  Morgan 
V.  Fear,  1907,  A.  C.  425;   76  L.  J.  Ch.  060. 
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As  a  general  rule  there  is  no  implied  reservation  of  an  ease-  No  implied 

11  f         D    l^  i_       reservation  of 

ment  in  favour  of  the  grantor  for  the  beneiit  oi  the  property  an  easement 

,   .    ,  .  •       0  n    to  grantor. 

retained  by  him  corresponding  to  tbat  which  arises  in  favour  of 
the  grantee  for  the  benefit  of  the  property  conveyed,  except  in 
the  case  of  an  easement  of  necessity.  If,  therefore,  an  owner  of 
a  house,  and  of  land  overlooked  by  the  house,  sells  and  conveys 
the  land,  but  retains  the  house,  he  cannot  prevent  the  purchaser 
from  building  on  the  land  so  as  to  obstruct  the  light  to  the 
house  (^O-  Ifj  however,  in  the  latter  case  the  land  and  house  had 
been  sold  contemporaneously  to  different  purchasers  (each  pur- 
chaser being  aware  of  the  conveyance  to  the  other),  the  purchaser 
of  the  house  would  be  entitled  to  an  easement  of  light  as  against 
the  purchaser  of  the  land  (o).  And  the  same  rule  applies  to 
devises  by  will  of  the  land  and  house  to  different  persons  (jj), 
and  to  a  partition  ((/). 

An  easement  of  necessity  means  an  easement  without  which  what  is  an 

1       easement  of 

the  property  retained  cannot  be  used  at  all,  and  not  one  merely  necessity. 
necessary  to  its  convenient  enjoyment (r). 


Sect.  V. — Coineyanccs  of  land  icithout  mines,  or  of  niines  uitlt- 
out  surface,  and  the  mutual  rights  and  obligations  of  the 
owners  of  tlie  mi>ies  and  oj  the  surface  in  such  cases. 

A  conveyance  of  land  passes  not  only  the  surface,  but  also  all  Conveyance 

of  land  passes 

mines  and  minerals  under  the  surface,  unless  the  contrary  is  i)rundfacie 

tlie  mines. 

expressed  in  the  deed,  or  unless  the  conveyance  is  made  under 
the  provisions  of  some  statute  which  expressly  excludes  them. 

A  grant  or  exception  in  a  deed  of  "  minerals,"  or  of  "  mines  Meaning  of 

"  minerals  "  or 

and  minerals,"  includes  all  such  substances  as  can  be  got  from  "mines  and 

minerals  "  in 


{ri)  Whecldon  v.  Burroas  (1879),  12  Ch.  D.  31;  Ray  v.  Hazeldine,  1904, 
2  Ch.  17;  73  L.  J.  Ch.  537. 

{<>)  AUen  V.  Taylor  (188(0,  1*>  t"h.  I>.  355;   50  L.  J.  Ch.  178. 

(/<)  rhillips  V.  Lotv,  1892,  1  Ch.  47;  61  L.  J.  Ch.  44. 

(<l)  Nkholls  V.  .V.  (1899),  81  L.  T.  811. 

(r)  UnwH  L.  Co.  v.  London  U.  I).  Co.,  1902,  2  Ch.  557;  71  L.  J.  Ch.  791  ; 
see  also  Titrh marsh  v.  Royston  Water  Co.  (1899),  81  L.  T.  673. 


a  grant  or 
exception. 


V24: 
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Meaning  of 
"  mines." 


Whether  an 
exception  of 
mines  carries 
the  ownership 
of  the  strata 
or  an  ease- 
ment only,  a 
qnestion  of 
construction. 


Exception  of 
minerals 
includes  right 
to  work  them. 


undernealh  the  surface  of  the  earth,  and  have  a  use  and  value  of 
their  own  independent  of  and  separable  from  the  rest  of  the  soil, 
without  any  reference  to  the  mode  of  working  them,  unless  the 
context  or  the  nature  of  the  transaction  requires  a  more  limited 
interpretation  (s). 

The  word  "mines"  taken  alone  signifies  primarily  under- 
ground excavations  for  the  jDurpose  of  getting  minerals,  but  its 
meaning  may  be  extended  by  the  context  to  all  strata  or  beds  in 
which  minerals  lie,  however  workable  (0-  Thus,  china  clay 
underlying  land  purchased  by  a  railway  company  and  occupying 
only  a  small  portion  of  the  subsoil  is  a  "  mineral  "  within  the 
meaning  of  s.  77  of  the  E.  C.  C.  Act,  1845  (//),  but  sandstone 
is  not  (x). 

It  is  a  question  of  construction  w'hether  an  exception  of  mines 
is  an  exception  of  the  strata,  so  as  to  leave  the  grantor  in  the 
ownership  of  those  strata  as  a  separate  tenement  which  he  may 
use  for  any  purpose  he  thinks  fit,  e.g.,  to  make  a  road  through 
them  for  the  conveyance  of  the  produce  of  adjoining  mines  (ij), 
or  an  exception  only  of  the  minerals,  in  which  case  the  grantor 
has  a  right  to  get  the  minerals,  but  not  to  use  the  strata  in  which 
they  are  for  any  other  purpose  (z). 

A  grant  or  exception  of  minerals  carries  with  it  the  right  to 
work  them  by  sinking  pits  and  shafts  and  putting  up  the  neces- 
sary machinery,  and  to  enter  upon  and  use  so  much  of  the 
surface  as  is  necessary  and  reasonable  for  that  jDurpose,  but  does 
not  entitle  the  mine  owner  to  destroy  or  seriously  injure  or  let 
down  the  surface,  unless  such  a  power  is  expressly  reserved  (a). 

(s)  Johnstone  v.  Croinptou,  1899,  2  Ch.  190;   68  L.  J.  Ch.  559. 

(/)  Jkll  V.  Wiho/i  (186(i),  1  Ch.  303 ;  35  L.  J.  Ch.  337 ;  Oreville  v. 
Hemrmjaay  (1902),  87  L.  T.  443. 

(?«)  G.  W.  Ry.  Co.  V.  CarpalJa,  .fr.  Co.,  1910,  A.  C.  83;  79  L.  J.  Ch.  117. 

{x)  N.  British  By.  v.  Jliolhil/  Co«/,  .t-f.  Co.,  1910,  A.  C.  116;  79  L.  J.  P.  C. 
31. 

{y)  Hamilton  v.  Graham,  (1871),  2  H.  L.  (Sc.)  160. 

{z)  Ramsay  v.  Blair  (1876),  1  A.  C.  701. 

(a)  Hext  V.  Gill  (1872),  7  Ch.  699;  41  L.  J.  Ch.  761  ;  and  see  Hayhs  v. 
Pease,  1899,  1  Ch.  567  ;   68  L.  J.  Ch.  222. 
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If  the  owner  of   land   grants  to  another  a  right  to  get  the  Grant  of 
minerals,  this  will  not  be  deemed  to  confer  an  exclusive  right,  minerak^does 
unless  the  language  is  clear  and  explicit.     And  when  the  right  owner  of  land 
is  not  exclusive,  the  owner  of  the  land  has  a  right  to  work  them,  them  also, 
so  long  as  he  does  not  disturb  the  grantee  in  any  working  which 
he  is  carrying  on  at  the  time  (h). 

Where  the  ownership  of  the  mines  is  separate  from  that  of  Right  of 
the  surface,  prima  facie  the  mine  owner  is  bound  to  leave  suffi-  surface  to 

„  ,  -  .  support  from 

cient   support   tor   the  surface,  and   a   grant  or  reservation  of  the  subjacent 

,  ,     ,1  .  T    n  ,  or  adjacent 

express  power  to  work  and  get  the  mmerals,  and  for  that  pur-  mmes, 
pose  to  sink  shafts,  &c.,  making  compensation  for  damage  to  the 
surface,  does  not  of  itself  relieve  the  mine  owner  from  the  obliga- 
tion to  support  the  surface,  because  sufficient  effect  may  be  given 
to  the  compensation  clause  by  holding  it  to  apply  to  damage 
caused  by  the  sinking  of  the  shafts  and  other   surface  works 

authorised  by  the  deed  (c).     But  if  it  appears  clearly  on  the  face  may  be  pre- 
cluded by 
of  the  instrument  that  the  grant  of  the  mines  is  intended  to  carry  terms  of  deed. 

with  it  the  right  so  to  work  them  as  to  cause  a  subsidence,  there 
is  nothing  illegal  in  such  a  grant,  and  it  is  in  every  case  a  question 
of  construction  whether  this  is  or  is  not  the  intention  of  the 
deed(rO-  Thus,  in  a  case  where,  on  a  grant  of  land  for  the 
erection  of  a  cotton  mill,  there  was  an  exception  and  reservation 
of  all  the  mines  and  minerals,  with  power  to  take  the  same  at 
pleasure,  but  without  entering  upon  the  surface,  so  that  compen- 
sation be  made  for  all  damage  to  the  buildings  by  the  exercise  of 
any  of  the  excepted  powers,  it  was  held  that  the  mine  owner 
might  work  so  as  to  injure  the  buildings,  because,  as  he  was 
restrained  from  entering  on  the  surface,  the  damage  contem- 
plated by  the  compensation  clause  must  be  damage  by 
subsidence  (e). 

(/))  Sutherland  v.  Hmthrote,  1892,  1  Ch.  475 ;   61  L.  J.  Ch.  248. 
(r)  Butterhioide    Collij.   Co.  v.   Bishop  Aucldaud,  tic.  Co.,  1906,  A.  C.  305  ; 
75  L.  J.  Ch.  541. 

[d)  Boiobotham  v.  Wilsoji  (1860),  8  H.  L.  C.  348  ;  30  L.  J.  Q.  B.  49. 

(e)  Aspden  v.  Seddon  (1875),   10  Ch.  394;  44  L.  J.  Ch.  359;  Love  y.  Bell 
(1884),  9  A.  C.   286,  299;  53  L.  J.  Q.  B.  257;  see  also  llutterley  Co.  v.  New 


126 


LEGAL    ESTATE. 


Lessee's 
liability  for 
subsidence. 


Tenant  for  life. 


A  lessee  of  mines  or  an  owner  of  minerals  is  not  liable  to  the 
owner  of  the  surface  for  damage  by  subsidence  happening  after 
he  entered  into  possession,  but  caused  by  the  acts  o£  a  predecessor 
in  title  done  before  the  date  of  such  entry  (/'). 

Under  S.  L.  Act,  1882,  s.  6,  a  tenant  for  life  may  grant  a  lease 
with  power  to  let  down  the  surface  (//). 


As  to  out- 
standing legal 
estate. 


Sect.  VI. — Other  matters  relating  to  completion  of  purchase. 

The  vendor  is  bound  to  get  in  at  his  own  expense  any  out- 
standing legal  estate  (////) ;  but  if  it  appears  that  a  legal  estate  which 
has  not  been  actually  got  in  began  to  be  outstanding  many  years 
ago  the  question  arises  whether  it  has  not  ceased  to  be  subsisting 
under  the  operation  of  the  E.  P.  Lim.  Acts,  1833  and  1874.  If 
the  relation  between  the  holders  of  the  legal  and  beneficial 
estates  has  been  that  of  trustee  and  cestui  que  trust  upon  an 
express  trust,  or  of  mortgagee  and  mortgagor,  no  length  of 
possession  by  the  beneficial  owaier  will  have  barred  the  legal 
right  of  the  legal  owner,  the  case  being  within  the  exception  at 
the  end  of  s.  7  of  the  Act  of  1833.  But  if  the  legal  owner  has 
not  been  an  express  trustee  or  mortgagee,  or  has  ceased  to  be 
such,  the  beneficial  owner  will  have  been  a  tenant  at  will  within 
the  meaning  of  that  section,  and  will  have  acquired  a  good 
legal  title  at  the  end  of  thirteen  years  from  the  time  when 
the  tenancy  at  will  began  (//).  In  a  case  where  a  legal  mortgage 
was  paid  oft'  but  no  reconveyance  was  executed,  it  was  held 
that  the  mortgagee  was  neither  an  express  trustee  nor  a 
mortgagee   after   the   money   was    paid,    hence   that   his   legal 


Huclmall  Co.,  1909,  1  Ch.  37;  78  L.  J.  Ch.  63;  and  see  articles,  53  Sol.  J. 
42,  54  ib.  436. 

(/)  Greenwelly.  Loiv  Beechburn  Coal  Co.,  1897,  2  Q.  B.  165;  66  L.  J.  Q.  B. 
643 ;  Hall  v.  Norfolk,  1900,  2  Ch.  493  ;  69  L.  J.  Ch.  571. 

ig)  Sitivell  v.  E.  of  Londesboromjh,  1905,  1  Ch.  400;  74  L.  J.  Ch.  254;  and 
see  Markham  v.  I'aget,  1908,  1  Ch.  697 ;  79  L.  J.  Ch.  451. 

{f/fj)  Be  Adams  and  Frost,  1907,  1  Ch.  695  ;  76  L.  J.  Ch.  408. 

()()  E.  P.  Lim.  Acts,  1833,  s.  7,  and  1874,  s.  1, 
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right  was  extinguished  at  the  end  of  thirteen  years  from  that 
time  (^). 

Independently  of  the  operation  of  tlie  above  Acts,  a  convey-  When  a  con- 

Ti  ji  1  1  veyance  of  the 

ance  of  the  legal  estate  will  be  presumed  where  there  have  been  legal  estate 

Will  \)Q  "Drc- 

dealings  by  the  equitable  owner  inconsistent  with  the  supposi-  sumed. 
tion  of  the  legal  estate  being  outstanding,  as  where  the  proj)erty 
has  been  sold,  mortgaged,  and  settled  from  time  to  time  without 
any  notice  having  been  taken  of  the  outstanding  legal  estate,  or 
where  the  property  has  been  dealt  with  in  such  a  manner  as  to 
lead  to  the  inference  that  the  legal  estate  must  have  been  at  the 
time  in  the  beneficial  owner  (A'),  or  where  the  legal  estate  has 
been  directed  to  be  conveyed  to  a  particular  person  at  a  particular 
time,  and  a  long  time  has  elapsed  since  the  conveyance  ought  to 
have  been  made,  and  the  person  to  whom  it  ought  to  have  been 
made  has  been  in  possession  the  whole  time  (/). 

It  was  formerly  the  practice  on  a  purchase,  when  it  appeared  Satisfied 
that  the  property  was  subject  to  a  term  of  years  created  for  pur- 
poses which  had  become  satisfied,  to  keep  the  term  alive  by 
assigning  it  to  a  trustee  for  the  purchaser  to  attend  the  inherit- 
ance and  protect  it  from  mesne  incumbrances.  This  practice 
was  put  an  end  to  by  the  Satisfied  Terms  Act,  1845,  wbich  in  Actfordis- 

.  .  ,     ,  .      .  pensing  with 

eiiect  enacts  that  (with  an  exception  intended  to  protect  existing  their  assign- 
ment, 
interests)  all  terms  of  years  which  by  express  declaration  or  con- 
struction of  law  should  on  the  31st  day  of  December,  18-15,  be 
attendant  on  the  inheritance,  or  which  becoming  satisfied  after 
that  date  should  either  by  express  declaration,  or  by  construction 
of  law,  become  attendant  on  the  inheritance,  should  absolutely 
cease  and  determine.  The  Act  extends  to  freeholds  and  such 
customary  lands  as  will  pass  by  deed,  or  deed  and  admittance, 
and  not  by  surrender  (m). 

A  purchaser  is  not  entitled  to  require  that  the  conveyance  be  Right  of 

-^ purchaser  as 

(0  Sands  to  Thompson  (1883),  22  Ch.  D.  614  ;   52  L.  J.  Ch.  406.  ^^  conveyanc^ 

(/.•)  Noel  V.  Bewleij  (1829),  3  Sim.  103 ;  Emery  v.  Grocock  (1821),  6  Madd.  54  ; 

see  also  Re  Dridij water,  1910,  2  Cli.  342. 
{I)  Hillary  v.  Waller  (1806),  12  Ves.  239. 
(m)  Ss.  2,  3. 
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COSTS    OF    CONVEYANCE. 


Costs  of 
conveyance. 


Costs  of  sur- 
render of  and 
admission  to 
copyholds. 


Expense  of 
getting  in  in- 
cumbrances. 


executed  in  his  presence  or  in  that  of  his  soKcitor  as  such,  but  he 
may  at  his  own  cost  have  its  execution  attested  by  some  person 
appointed  by  him,  who  may,  if  he  thinks  fit,  be  his  own 
soHcitor  (;t). 

Where  there  is  no  stipulation  on  the  subject  of  expenses,  the 
costs  of  the  conveyance  and  of  all  matters  relating  thereto  must 
be  borne  by  the  purchaser,  but  the  expense  attendant  on  the 
execution  and  examination  of  the  deed  by  or  on  account  of  the 
conveying  parties  must  be  paid  by  the  vendor  (o).  And  in  the 
absence  of  stipulation,  on  the  purchase  of  a  copyhold  estate, 
the  purchaser  must  pay  the  expense  of  the  surrender  and  his 
admittance  (p).  In  a  case  where  it  was  stipulated  that  the  pur- 
chaser should  have  jDroper  surrenders  at  his  expense,  it  was  held 
that  the  fine  on  admittance  of  the  heir  of  the  vendor  who  had 
died  after  the  contract  was  an  extraordinary  expense  which  must 
be  borne  by  the  vendor  (q).  Where  the  vendor  agreed  to  sur- 
render and  assure  the  copyholds  at  his  own  cost,  it  was  held  that 
the  vendor  was  not  liable  to  pay  the  fine  which  became  payable 
on  the  purchaser's  admittance  (r). 

If  the  property  is  subject  to  incumbrances  at  the  date  of  the 
contract,  they  must  either  be  got  in  by  a  separate  deed  at  the 
vendor's  expense  before  the  conveyance,  or  if  they  are  released 
by  the  deed  of  conveyance,  the  expenses  of  the  purchase  deed,  so 
far  as  they  are  increased  by  the  concurrence  of  the  incumbrancer 
in  the  same  deed,  may  be  thrown  on  the  vendor  (s).  But  the 
purchaser  would  not  be  entitled  to  throw  such  expense  on  the 
vendor  when  the  mortgage  debts  are  kept  on  foot  for  the 
purchaser's  protection  (t). 

(«)  Couv.  Act,  1881,  s.  8.  This  enactment  settles  what  was  formerly  an 
occasional  subject  of  dispute :  Viney  v.  Chaplin  (1858),  2  De  G.  &  J. 
468 ;  27  L.  J.  Ch.  434  ;   Essex  v.  Daniell  (1875),  10  C.  P.  538. 

(o)  Dart,  7th  ed.,  714  ;  V.  &  P.  Act,  1874,  s.  2,  r.  4. 

\p)  Sug.,  14th  ed.,  562  ;  Dart,  7th  ed.,  716. 

[q)  Paramore  v.  Oreenslade  (1853),  1  Sm.  &  Gif.  541  ;  23  L.  J.  Ch.  34. 

{r)  Graham  v.  Sime  (1801),  1  East,  632. 

(s)  Sug.,  14th  ed.,  448  ;  liecL'es  v.  OiU  (1838),  1  Beav.  375. 

[t]  Dart,  7th  ed.,  723,  724. 
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The  usual  cost  of  stamping  a  conveyance  is  borne  by  the  pur-  stamps. 
chaser,  but  the  costs  incidental  to  the  increment  value  duty  are  i"crem«it 

"  value  duty. 

borne  by  the  vendor,  though  he  may,  it  seems,  arrange  for  the 
repayment  thereof  by  the  purchaser  (w). 

(«)  Fin.  (1909-10)  Act,  1910,  s.  4. 
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CHAPTER   IV. 


STAMPS  (a) , 


Agreements. 


Kxemptions. 


Conveyances 
on  sale. 


Under  the  Stamp  Act,  1891,  an  agreement  or  any  memorandum 
of  an  agreement,  under  hand  only,  and  not  otherwise  specifically 
charged  with  any  duty,  whether  the  same  be  only  evidence  of  a 
contract  or  obligatory  upon  the  parties  from  its  being  a  written 
instrument,  is  liable  to  a  fixed  duty  of  6(/.,  subject  to  certain 
exemptions,  of  which  it  is  only  necessary  here  to  mention  the 
following,  namely,  an  agreement  or  memorandum  the  matter 
whereof  is  not  of  the  value  of  £5,  and  an  agreement,  letter,  or 
memorandum  made  for  or  relating  to  the  sale  of  any  goods, 
wares,  or  merchandise  (b). 

By  the  same  Act  (c),  as  amended  by  s.  73  of  the  Fin. 
(1909-10)  Act,  1910,  every  conveyance  or  transfer  on  sale  of  any 
property  (except  Bank  of  England  stock  and  certain  colonial 
stocks)  is  liable  to  the  following  stamp  duties  : — 


Where 

the 

amount 

or 

value  of  the 

considei 

•ation 

for  the 

£ 

s. 

d. 
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not  exceed  £5 
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the  same  ex 

ceed 

s  £5  and  does  not  exceed 

£10 

0 

2 

0 

10 

15 

0 

3 

0 

15 

20 

0 

4 

0 

20 

25 

0 

5 

0 

25 

50 

0 

10 

0 

50 

75 

0 

15 

0 

75 

100 

1 

0 

0 

100 

125 

1 

5 
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(a)  As  to  stamp.s  generally,  see  Alpe,  11th  ed.,  and  Highmore,  2nd  ed.  ; 
notes  will  be  found  under  the  precedents  where  any  difficulty  as  to  the 
amount  of  the  stamp  arises. 

(b)  Stamp  Act,  1891,  s.  59  ;  8ched.  I.,  "  Agreement  or  any  Memorandum  of 
an  Agreement."    As  to  contract  notes,  see  Fin.  (1909-10)  Act,  1910,  ss.  77,  78. 

(c)  Sched.  I.,  "  Conveyance  or  Transfer  on  Sale," 
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And  where  the  same  exceeds  £150  and  does  not  exceed  £175 

175  „  200 

200  „  225 

225  „  250 

250  „  275 

275  „  300 

And  where  the  consideration  exceeds  £300,  then  for  every 

£50,  and  also  for  any  fractional  part  of  £50  of  such 

amount  or  value         .         .         .         .         .         .         .         0  10     0 

The   Finance    (1909-10)    Act,    1910,    also    imposes  the  same  Voluntary 

.  conveyance. 

duties  on  voluntary  conveyances  as  denned  ni  s.  74. 

The  increment  value  duty  imposed  by  that  Act  is  also  made  a  increment 

value  duty. 

stamp  duty  :  s.  4. 

Where  the  consideration  does  not  exceed  £500,  and  the  instru-  Exception 

.  where  con- 

ment  contams  a  statement  certifynig  that  the  conveyance  does  sideration 

under  £uOO. 

not  form  part  of  a  larger  transaction  or  a  series  of  transactions, 
in  respect  of  which  the  amount  or  aggregate  amount  of  the  con- 
sideration exceeds  £500,  the  duties  under  the  Stamp  Act,  1891, 
only  are  payable,  i.e.,  one-half  of  the  respective  duties  given 
above  (f?).  Apparently  the  exemption  does  not  appl}^  to  leases 
granted  at  a  premium  under  £500  (^O* 

In  the  following  cases  it  was  held  that  the  transaction  was  not  Dispositions  of 

,.,-,-,,  ,  .  ,  .    __-,  property  not 

liable  to  duty  as  a  conveyance  on  sale,  viz. : — (1)  Where  per-  requiring 

,  .  1,1  *•,  ^  „i  ad  valorem 

sonalty  was  assigned  to  trustees  m  trust  to  sell,  and  out  of  the  pro-  stamp. 
ceeds  to  pay  themselves  the  debts  owing  to  them,  and  then  the 
debts  due  to  the  other  creditors,  and  to  pay  the  surplus  to  the 
assignor  (/) ;  (2)  where  a  father  conveyed  property  to  his  son  in 
consideration  of  natural  love,  &c.,  and  also  of  the  provision 
which  the  son  had  that  day  made  by  bond  of  £1,500  for  his 
sister's  portion  {g)  ;  (3)  where  by  a  marriage  settlement  the  uncle 
of  the  husband  agreed,  in  consideration  of  the  portion  advanced 
by  the  lady,  to  pay  to  the  trustees  for  the  use  of  the  husband 

[<!)  Fin.  (1909-10)  Act,  1910,  s.  7.'}. 

(e)  lb.,  s.  7o. 

(/)   Coates  V.  rerry  (1821),  3  Brod.  &  B.  48. 

((/)  Denn  v.  Diamond  (182o),  4  B.  &  C.  243. 

9—2 
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STAMPS. 


Dispositions 
requiring 
ad  valorem 
stamp  as  con- 
veyances on 
sale. 


Revenue 
Act,  1909,  s.  7. 


and  wife  during  their  joint  lives  an  annuity  of  £'800  (//)  ;  (4)  where 
an  asphalte  company  purported,  in  consideration  of  a  sum  of 
money,  to  grant  an  exchisive  licence  to  sell  asphalte  within  a 
limited  area  ii)  ;  (5)  a  release  of  a  right  to  work  coal  in  considera- 
tion of  a  sum  of  money  (A:). 

A  contract  for  or  conveyance  on  sale  of  a  policy  of  assurance  (/«), 
or  of  the  goodwill  of  a  business  («),  or  of  a  share  in  a  foreign 
patent  {o),  requires  an  ad  valorem  stamp  ;  so  does  a  deed  whereby 
a  retiring  partner  assigns  his  share  of  the  partnership  property  to 
the  other  partners  in  consideration  of  a  sum  of  money  paid  to 
him  as  the  value  of  such  share  (j)).  And  in  a  case  where  eight 
persons  constituting  a  partnership  firm  formed  themselves  into  a 
limited  company,  all  the  shares  of  which  were  to  be  allotted  to 
themselves  in  proportion  to  their  shares  in  the  partnership,  and 
then  by  deed  the  eight  partners  conveyed  the  real  estate  and  trade 
marks  of  the  firm  to  the  company,  it  was  held  that  the  trans- 
action was  a  sale  and  that  the  deed  required  an  ad  valorem  stamp 
accordingly,  and  that  it  made  no  difference  that  the  parties  were 
also  the  persons  who  constituted  the  company  ((/).  The  fact  tliat 
a  transaction  is  by  way  of  family  arrangement  does  not  necessarily 
preclude  its  being  treated  as  a  conveyance  on  sale(r). 

The  Revenue  Act,  1909,  s.  7,  repeals  s.  59  (1)  of  the  Stamp 
Act,  1891,  in  so  far  as  that  section  is  limited  to  contracts  made 
in  the  United  Kingdom. 


(/i)  Massy  v.  Nanney  (1837),  3  Bing.  N.  0.  478  ;  6  L.  J.  C.  P.  185. 

[i)  Limmer  AsphaUe,  &c.  Co.  v.  /.  R.  (J.  (1872),  L.  E.  7  Ex.  211  ;  41  L.  J.  Ex. 
106. 

(/,)  G.  N.  By.  Co.  V.  /.  B.  C,  1901,  1  K.  B.  416  ;  70  L.  J.  K.  B.  336.  See 
also  Be  Bichard  and  (i.  W.  By.  Co.,  1905,  1  K.  B.  68,  73  ;  74  L.  J.  K.  B.  9. 

(/)))  Caldivell  v.  Daioson  (1850),  5  Ex.  Eep.  1. 

{n)  Danuhian  ,Si((jar  Factories  v.  I.  B.  C,  1901,  1  K.  B.  245,  250;  70  L.  J. 
K.  B.  211. 

(o)  Smelting  Co.  of  Australia  v.  /.  B..  C,  1897,  1  Q.  B.  175;  66  L.  J.  Q.  B. 
137;  Revenue  Act,  1909,  s.  7. 

{p)  Christie  v.  /.  B.  C.  (1866),  L.  E.  2  Ex.  46  ;  36  L.  J.  Ex.  11  ;  Bhillips  v. 
/.  R.  C.  (1867),  L.  E.  2  Ex.  399;  36  L.  J.  Ex.  199. 

(7)  Foster  v.  I.  B.  C,  1894,  1  Q.  B.  516;  63  L.  J.  Q.  B.  173. 

(r)   Maripiis  of  Urisiol  v.  /.  //.  C,  1901,  2  K.  B.  336  ;   70  J..  J.  Tv.  B.  759. 
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Under   the   Finance  Act,  1898,    s.  6,  a   conveyance   on   sale  "Com-eyauce 
includes  a  foreclosure  order  (s)  ;  the  section  confirms  the  decision  includes  fore- 

T    -n     ^    /  \  closure  order, 

in  Huntington  v.  I.  B.  C.  [t). 

A  covenant  hy  a  purchaser  of  leasehold  property  to  pay  the  C)iisidf'r.i'io:i, 
rent  reserved  or,  ii  apportioned,  tlie  ai)portionea  part,  is  not  part  tamed  for 
of  the  consideration  for  the  purpose  of  calculating  the  ad  valorem  duty. 
duty  (/() ;  but  where  freehold  land  subject  to  tithe  was  sold  in  lots 
and  the  conveyance  contained  a  covenant  by  the  purchaser  to  pay 
to  the  vendor  the  annual  sum  of  one  shilling  and  a  covenant  by 
the  vendor  to  pay  the  whole  tithe,  it  was  held  that  the  instrument 
was   liable  to  an  ad  valorem  duty  in  respect  of   the  periodical 
payment  of  one  shilling  as  well  as  of  the  purchase-money  (x). 

A  periodical  payment  may  be  chargeable  under  the  Act  even  Periodical 

,  .  .  ;     •  ;      payments. 

though  such  payment  may  be  contingent  on  an  uncertain  event, 
e.g.,  sufficiency  of  profits  (g). 

The  Finance  Act,  1900,  s.  10,  provides  that  : — 

A  conveyance  on  sale  made  for  any  consideration  in  respect  whereof  it   No  further 
is  chargeable  witli  ad  valorem  duty,  and  in  further  consideration  of  a  resioe^t  of^^  ^^ 
covenant  by  the  purchaser  to  make,  or  of  his  having  previously  made,   covenant  to 
any  snbstantial  impi-overaent  of  or  addition  to  the  property  conveyed  ^"^P^^^*' "^  °' 
to  him,  or  of  any  covenant  relating  to  the  subject-matter  of  the  con- 
veyance, is  not  cliargeable,  and    shall    be  deemed    not    to    have    been 
chargeable,  with  any  duty  in  respect  of  such  further  consideration. 

If  the  instrument  is  a  compound  of  a  purchase  and  a  mortgage,  Compound  of 

purchase  and 

the  deed  must  be  stamped  with  the  proper  ad  valorem  duties,  as  mortgage. 
on  a  purchase  and  mortgage  for  the  specified  sums  ;  hence  the 
transaction  is  nearly  always  carried  out  by  separate  instruments. 

Where  property  is  sold  subject  to  a  mortgage  the  duty  is  ad  Sale  of  equity 

,  1  ii  i  i       t    of  redemption, 

valorem,  as  on  a  conveyance  on  sale,  on  the  aggregate  amount  or 


(s)  /.  It.  C.  V.  Tod,  ISOS,  A.  C.  399  ;  67  L.  J.  P.  C.  42  ;  Jk  Lovell  u,>,l  CoUard, 
1907,  1  Ch.  249  ;  7(3  L.  J.  Ch.  246. 

{t)  1896,  1  Q.  B.  422  ;  65  L.  J.  Q.  B.  297. 

{n)  Swaijm  V.  /.  R,  V.,  1900,  1  Q.  B.  172  ;   69  L.  J.  Q.  B.  m. 

(a-)  Martin  v.  /.  R.  C.  (1904\  91  L.  T.  4.;:j. 

(.?/)  Umhnjround  Electric  Ri/s.  v.  /.  R.  C,  1906,  A.  C.  21  ;  70  L.  J.  K.  B. 
117. 
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Practice  as  to 
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tracts within 
s.  59. 


Adliesive 

agreement 

stamp. 


Stamp  on 
purchase  of 
several  lots 
at  auction. 


the  mortgage  debt  (iiicliuUng  iiileresi,  if  any,  then  due)  and  the 
purchase-money  (z). 

Any  separate  deed  of  covenant  (not  being  an  instrument  chargeable  xvith 
ad  valorem  duty  as  a  conveyance  on  sale  or  mortgage),  made  on  the  sale 
or  mortgage  of  any  property,  and  relating  solely  to  the  conveyance  or 
enjoyment  of,  or  the  title  to,  the  property  sold  or  mortgaged,  or  to  the 
production  of  the  muniments  of  title  relating  thereto,  or  to  all  or  any  of 
the  matters  aforesaid,  is  chargeable  with  a  duty  equal  to  the  ad  valorem 
duty  on  the  consideration  or  mortgage  money,  where  the  ad  valorem  duty 
shall  not  exceed  10.s ,  and  in  auy  other  case  with  a  duty  of  \0s.  (a). 

Having  regard  to  s.  59  (5)  of  the  Stamp  Act,  1891,  the  usual 
practice  as  to  stamping  agreements  for  sale  which  come  within 
that  section,  and  which  are  intended  to  be  carried  into  effect  by 
a  subsequent  conveyance  or  transfer,  is  to  stamp  the  agreement 
with  the  fixed  duty  of  6d.  Care  must  be  taken  to  get  the  con- 
veyance or  transfer  executed  within  six  months  after  the  date  of 
the  agreement,  if  possible  ;  and  if  this  cannot  be  done,  the 
solicitor  for  the  purchaser  must  be  prepared  to  satisfy  the 
Commissioners  that  there  has  been  no  unreasonable  delay  in 
completion. 

The  duty  of  Cnl.  uj^on  an  agreement  may  be  denoted  by  an 
adhesive  stamp,  which  is  to  be  cancelled  by  the  person  who  first 
executes  it  (h). 

A  purchaser  of  several  lots  at  an  auction  is  considered  to  have 
entered  into  an  equal  number  of  agreements  for  the  purchase  of 
the  same  lots,  so  that  the  agreement  must  bear  as  many  stamps 
as  there  are  lots,  assuming  that  the  purchase-money  for  each  lot 
amounts  to  ^5  (c).  But  the  value  of  the  lots  must  be  taken 
separately  ;  so  that  if  the  purchase-money  for  no  single  lot 
amounts  to  £5,  the  agreement  would  not  be  chargeable  with  any 
stamp. 


(z)  Stamp  Act,  1891,  s.  57;  Alpe,  11th  ed.,  114;  Highmore,  2nd  ed.,  134. 
(«)  Schedule,  under  the  head  "  Covenant." 

(b)  S.  22  ;  Alpe,  11th  ed.,  51  ;  Highmore,  2nd  ed.,  81. 

(c)  James  v.  Shore  (1810),   1   Stark.   42G ;    Watlimjy.  Horwovd  (1848),  12 
Jur.  48. 
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If  the  agreement  consist  of  several  letters,  it  is  sufficient  to 
stamp  one  (d). 

The  duplicate  or  counterpart  of  an  instrument  charged  with  Dapiicates. 
duty  must  be   stamped   with    the  same   duty   as   the   original 
instrument  where  the  duty  does  not  amount  to  5s.,  and  in  any 
other  case   with  a  duty  of  5s.     Sect.   72  of   the  Act  of   1891 
provides  that : — 

The  duplicate  or  counterpart  of  an  instrument  chargeable  witli  duty 
(except  the  counterpart  of  an  instrument  chargeable  as  a  lease,  such 
counterpart  not  being  executed  by  or  on  behalf  of  any  lessor  or  grantor), 
is  not  to  be  deemed  duly  stamped  iinless  it  is  stamped  as  an  original 
instrument,  or  unless  it  appears  by  some  stamp  impressed  thereon  that 
the  full  and  proper  fluty  has  been  paid  upon  the  original  instrument  of 
which  it  is  the  duplicate  or  counterpart. 

Subject  to  such  regulations  as  the  Commissioners  may  think  fit  to   Opinion  of 
make,  they  may  be  required  by  any  person  to  express  their  opinion  with   Coinnussioners 
reference  to  any  executed  instrument:  (1)  Whether  it  is  chargeable  with   ciency  of 
any  duty  ;  (2)  with  what  amount  of  duty  it  is  chargeable.     If  tlie  Com-   '^''""^'; 
missioners  ai'e  of  opinion  that  the  instrument  is  not  chargeable   with   stamps^*  '°" 
duty,  it  may  be  stamped  with  a  particular  stamp  denoting  that  it  is  not 
so  chargeable.     If  they  are  of  opinion  that  it  is  chargeable  with   duty, 
they  are  to  assess  the  duty  with  which  in  their  opinion  it  is  chargeable 
and  when  the  instrument  is  stamped  in  accordance  with  the  assessment 
it  may  be  stamped   with  a  particular  stamp  denoting  that  it  is  duly 
stamped  (e).     Any  person  dissatisfied  with  the  assessment  of  the  Com- 
missioners   may  within    twenty-one  days   after  the    assessment    appeal 
against  the  assessment  to  the  High  Court  (/). 

Sect.  15  of  the  Act  of  1891,  as  amended  by  the  Fin.  (1909-10)  Unstamped 

•  1  1.  1  •  instrument. 

Act,  1910,  s.  7-1  (d),  provides  for  the  stampmg  after  execution 
of  certain  documents  and  for  the  penalties  for  omitting  to  stamp 
the  same  within  due  time. 

Until  an  instrument  is  properly  stamped,  it  cannot  be  given  in  Production  of 
evidence  except  in  criminal  cases.     But  if  the  instrument  is  one  evidence. 
which  may  legally  be  stamped  after  the  execution  thereof,  the 
officer  of  the  Court  is  empowered  to  receive  and  give  a  receipt  for 

(c/)  stead  v.  Liddard  (1S23),  1  Bing.  196  ;   1  L.  J.  (0.  8.)  C.  T.  52. 

(e)  Stamp  Act,  1891,  e.  12  (3)  (4);  see  Fin.  (1909-10)  Act,  1910,  s.  74  (2). 

(/)  Stamp  Act,  1S91,  a.  13  ;  Ilighmore,  2nrl  ed.,  61. 
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the  unpaid  duty,  and  the  penalty  requu'ed  by  the  statute,  and  a 
further  sum  of  £1.     And  on  this  being  done  the  instrument  will 
be  admitted  in  evidence  {(j). 
Rcgistnu's  The  Registrar  will  not  complete  a  transaction  under  the  L.  T 

duty  as  to 

stamps.  Acts  unless  the  stamp  duty  has  been  paid:  L.  T.  R.,  rr.  123 — 125. 

(y)  8.   1-i;  Highmore,    2nd   eel.,   (52  68.     See  Maynard  v.   Consolid.  Kent 
Collieries,  1903,  2  K.  B.  121 ;  72  L.  J.  K.  B.  681. 
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Section  I. 

As  to  tlie  Auction,  Deposit,   Talinfi  Possession,  and 
Vcduations. 

1.  The  Vendor  reserves  the  right  to  offer  the  property  for  sale  Mode  of  sale, 
either  in  one  Lot  or  in  the  several  Lots  mentioned  in  the 
Particulars,  or  to  offer  for  sale  any  two  or  more  of  such  Lots 
together,  and,  after  having  failed  to  disj^ose  of  the  property  in 
manner  aforesaid,  to  offer  the  property  for  sale  in  any  other 
manner  he  may  think  fit,  and  in  every  case  each  bidder  shall 

abide  by  his  bidding,  and  the  highest  bidder  in  every  case  shall 
be  the  Purchaser, 

2.  The  [Each]  Purchaser  shall  at  the  close  of  the  sale  to  him  Discharge  of 
pay   down    a    deposit   of   —   per    cent,    on    the  amount  of  his  by  paymenr^ 
purchase-money  and  sign  an  agreement  in  the  form  subjoined  "^*(|^g"^5of 
to  these  conditions  for  completion  of  his  purchase  according  to  the  Com-.  Act, 
these  conditions,  and  when  he  has  accepted  the  title  he  shall, 

under  an  order  for  the  purpose  to  be  obtained  by  and  at  the 
expense  of  the  Vendor,  pay  as  part  of  his  purchase-money  the 
sum  required  to  be  paid  into  Court  for  the  purj^ose  of  obtaining 
under  s.  5  of  the  Conveyancing  and  Law  of  Property  Act,  1881 
the  discharge  of  the  property  from  certain  incumbrances,  and 
shall  pay  the  balance  of  his  purchase-money,  &c.  {eo)itinue  as 
in  General  Condition  3  of  Pyccedcnt  I.,  p.  213,  inf.). 

2a.  The  auctioneer  \_or  the  Vendor's  solicitors]  shall  on  receipt  of  Payment  of 

the  deposit  pay  the  same  into  the Bank,  to  the  joint  account  stXehoiders 

of  two  responsible  persons  as  stakeholders,  one  to  be  nominated  the'paiSs^^ 
by  the  Vendor  and  the  other  by  the  Purchaser  [or  otherwise  as 
may  be  arranged^ ,  the  same  to  be  at  the  risk  of  the  Purchaser, 
who  shall  be  entitled  on  completion  to  any  interest  which  may 
have  been  allowed  thereon  by  the  Bank  (b). 

3.  The  [Each]  purchaser  may  take  possession  of  the  property  Power  for 
[the  Lot  purchased  by  him]  before  the  actual  completion  of  the  tIket'osTJssron 
purchase  upon  paying  to  the  Vendor  one  half  of  the  amount  of  ^f^?''^  *^°™' 

1  •  1  r  plction. 

ms  purchase-money  [the  amount  previously  paid  as  a  deposit 


{aa)  See  notes  to  Form  No.  160  and  cf.  Form  No.  137. 

{b)  See  Ellis  v.  Ooulton,  1893,  1  Q.  B.  350;  62  L.  J.  Q.  B.  232. 
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Timber  [and 
fixtures]  at  a 
valuation. 


Purchaser 
taking  posses- 
sion before 
completion. 


being  taken  into  account]  as  a  [furtlier]  deposit  and  in  part  pay- 
ment of  his  purchase-money,  but  such  taking  possession  shall  not 
be  deemed  to  be  an  acceptance  by  the  [a]  Purchaser  of  the 
Vendor's  title  (c),  nor  a  waiver  of  the  right  to  make  requisitions 
on  and  take  objections  to  the  title,  and  the  [each]  Purchaser  who 
takes  possession  sball  pending  completion  of  the  purchase  and 
up  to  the  date  fixed  for  completion  keep  the  property  in  proper 
repair  and  condition  and  pay  all  outgoings  and  expenses  in  respect 
of  the  same,  and  shall,  in  the  event  of  the  sale  being  rescinded, 
forthwith  re-deliver  the  property  to  the  Vendor  in  proper  repair 
and  condition,  and  the  Vendor  shall  repay  to  the  Purchaser 
whose  contract  is  so  rescinded  his  deposit,  without  interest 
thereon  (d). 

4.  The  [Each]  Purchaser  shall,  in  addition  to  his  purchase- 
money,  [to  the  amount  of  his  bidding  at  the  sale  {f)]  pay  for  [the  fix- 
tures referred  to  in  tlie  particulars  and  for]  all  timber (/)  and 
timber-like  trees,  tellers,  pollards,  saplings,  and  plantations  (if  any) 
down  to  Is.  per  stick  inclusive,  and  underwood  down  to  the  stem, 
according  to  a  valuation  (//)  to  be  made  in  manner  following — (that 
is  to  say),  each  party  (Vendor  and  Purchaser),  or  their  respective 
solicitors,  shall,  within  twenty-one  days  after  [the  master's  certifi- 
cate has  become  binding (/<)]  the  sale,  appoint  by  writing  one  person 
as  valuer,  and  give  notice  in  writing  to  the  other  party  of  the  name 
and  address  of  the  person  so  appointed,  and  the  two  persons  so 
appointed  shall  make  the  valuation,  but  shall  before  they  commence 

(c)  As  to  the  effect  of  a  purchaser  taking  possessiou  in  the  ubsence  of  any 
stipulation,  see  Dissertation,  p.  50,  siij). ;  Dart,  Tth  ed.,  512—514. 

(d)  If  a  purchaser  retains  possession  after  the  day  fixed  for  completion 
without  causing  deterioration  to  the  property,  the  Court,  in  an  action  by  the 
vendor,  will  order  the  purchaser  to  elect  whether  he  will  give  up  possession 
or  piiy  tlie  balance  of  his  purchase-money,  with  interest  from  the  day  fixed 
for  completion  :  Gretnwood  v.  Turner,  1891,  2  Ch.  144;  60  L.J.  Ch.  351 ; 
see  also  Cvak  v.  Andrews,  1897,  1  Ch.  266;  66  L.  J.  Ch.  137. 

(e)  These  words  will  only  be  used  on  a  sale  under  the  Court. 

(  f)  For  definition  of  timber,  see  Dart,  7th  ed.,  145  ;  and  for  fixtvires,  ih.  559. 
In  the  event  of  the  property  being  of  copyhold  tenure  the  purchaser  should,  by 
the  condition,  be  bound  to  assume  that  the  lord  has  no  interest  in  the  timber. 

((/)  As  to  the  difference  between  a  mere  valuation  and  a  submission  to 
arbitration,  see  Turner  v.  GouJden  (1873),  L.  E.  9  C.  P.  57  ;  43  L.  J.  C.  P. 
60  ;  Re  Daivdy  and  Hartcup  (1885),  15  Q.  B.  D.  426  ;  54  L.  J.  Q.  B.  574;  Re 
Carus-Wilson  and  Greene  (1886),  18  Q.  B.  D.  7  ;  56  L.  J.  Q.  B.  530;  Re 
Hammond  and  Watnion  (1890),  62  L.  T.  808  ;  Dart,  7th  ed.,  244. 

(h)  These  words  will  only  be  used  on  a  sale  under  the  Coutt. 
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their  duty  appoint  an  umpire  by  writing,  nnd  the  decision  of  the 
two  valuers  if  they  agree,  or  of  their  umpire  if  they  disagree,  shall 
be  final,  and  in  case  the  [any]  Purchaser  shall  neglect  or  refuse  to 
appoint  a  valuer  and  to  give  notice  thereof  in  manner  and  within 
the  time  above  mentioned,  the  valuer  appointed  by  the  Vendor 
alone  shall  make  the  valuation,  and  his  valuation  shall  be  final. 
In  the  following  conditions  (?)  the  words  "  the  balance  of  his 
purchase-mone}' "  include  the  amount  of  the  aforesaid  valuation. 

5.  In  addition  to  the  amount  of  his  bidding  at  the  sale  the  Timber  [and 
[each]  Purchaser  shall  pay  the  amount  stated  in  the  particulars  valuation 
for  the  timber  and  other  trees  [and  fixtures]  on  the   property  p^l^^lcu'iais. 
[the  Lot  purchased  by  him] .     In  the  following  conditions  the 

words  "  the  balance  of  his  purchase-money"  include  the  amount 
of  the  aforesaid  valuation. 

6.  In  the  case  of  lands  the  tenancy  of  which  is  stated  in  the  Where  the 

.  ,1         vendor  is  ni 

particulars  to  expn-e  at ,  possession  will   be    given    to    the  possession, 

Purchaser  on  completion  of  the  purchase  thereof,  but  the  Vendor  t\"ated° 


as  a 
tenant. 


in  giving  such  possession  shall  be  treated  as  an  outgoing  tenant, 
and  the  Purchaser  shall  be  treated  as  an  incoming  tenant,  and 
shall  accordingly  pay  to  the  Vendor  all  sums  properly  payable 
by  an  incoming  tenant  for  growing  crops,  tillages,  dead  stock, 
and  other  matters,  whether  by  statute  or  according  to  the 
custom  of  the  district,  the  amount  so  payable  to  be  paid  to  the 
Vendor  at  the  time  of  completion,  and  to  be  ascertained  by  a 
valuation  (j)  to  be  made  in  accordance  with  the  provisions  of  the 
Agricultural  Holdings  Act,  1908  [or  in  manner  following— (that 
is  to  say)]   [continue  as  in  Form  No.  4] . 

7.  The  Vendor  reserves  the  right  to  cut  and  sell  all  growing  Where  pro- 

11-1  f>i  •  11  -iLj       porty  sold  with 

crops,  and  the  right  to  the  use  of  the  grazing,  and  the  right  to  possessionand 
the  garden  fruits  and  crops  up  to  the  time  when  under  these  crops,  &c!| 
conditions  the  Purchaser  shall  be  let  into  possession  [and  also  ^^^^^q^*^^  *'° 

the  right  to  dig  up  and  remove  the  crops  of at  any  time 

before  the day  of next]  (A). 

8.  In  addition  to  the  amount  of  his  bidding  at  the  sale  the  Tenant's 
[each]  Purchaser  shall  pay  for  the  tenant's   fixtures  (/)  in  and 

(/)  In  a  sale  by  private  contract  say  "  In  this  agreement." 

(./)  See  note  ((/)  to  Eorm  No.  4,  sitjj.    Where  no  deposit  is  paid  on  the  sale  Bill  of  sale, 
of  chattels  it  seems  that  the  contract  should  be  registered  as  a  bill  of  sale 
under  the  Sale  of  Goods  Act,  1893:  Be  lioheris  (1887),  3G  Ch.  D.   lUG;  oii 
L.  J.  Ch.  952. 

(A')  As  to  the  object  of  this  condition,  see  Dart,  7th  ed.,  144. 

(/)  For  definition  of  fixtures,  se-e  Dart,  7th  ed.,  559. 

P.  1 
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On  sale  of  a 
public-house. 
Valuation  of 


about  the  property  [Lot  purchased  by  him]  at  a  valuation  {m)  to 
be  made  in  manner  following  (that  is  to  say)  :  the  Vendor  shall 
appoint  one  valuer,  and  the  [each]  Purchaser  shall  appoint 
another  valuer,  and  each  party  shall  make  such  appointment  by 
writing  and  give  notice  thereof  to  the  other  party  within  fourteen 
days  from  the  day  of  sale.  The  valuers  thus  appointed  shall,  before 
they  proceed  to  act,  appoint  by  writing  an  umpire,  and  the  two 
valuers,  or  (if  they  disagree)  their  umpire,  shall  make  the  valuation. 
If  either  party  shall  neglect  to  appoint  a  valuer,  or  to  give  notice 
of  such  appointment  to  the  other  party,  within  the  time  aforesaid, 
the  valuer  appointed  by  the  other  party  shall  make  a  final  valuation 
alone.  In  the  following  conditions  the  words  "  the  balance  of  his 
purchase-money  "  include  the  amount  of  the  aforesaid  valuation. 
9.  Thk  Purchaser  shall  take  at  a  fair  valuation,  to  be  made  by 
two  appraisers,  one  to  be  appointed  by  the  Vendor  and  the  other 
fixtures,  stock    ^Y  the  Purcliaser,  or  their  umpire,  who  shall  be  chosen  in  the 

in  trade   &c.  ^  '  i         ' 

usual  manner,  all  the  tenant's  and  trade  fixtures,  fittings,  furni- 
ture and  effects  (other  than  stock  in  trade)  on  the  property  which 
the  Vendor  may  desire  to  sell,  notwithstanding  any  description 
thereof  in  the  particulars,  and  the  decision  of  the  appraisers  or 
umpire  as  to  what  are  tenant's  and  trade  fixtures  and  fittings 
shall  be  conclusive.  The  Purchaser  shall  also  take  so  much  of 
the  stock  in  trade  upon  the  property  as  shall  not  have  been  sold 
or  disposed  of  at  the  time  of  completion  of  the  purchase, 
according  to  the  valuation  of  two  gangers,  one  to  be  appointed 
by  the  Vendor  and  the  other  by  the  Purchaser,  or  their  umpire, 
who  shall  be  chosen  in  the  usual  manner,  and  the  Purchaser 
shall  pay  the  amount  of  the  aforesaid  valuations,  and  shall  also 
pay  for  the  unexpired  time  in  the  licences  («)  and  insurances 
relating  to  the  property  and  the  effects  therein,  and  all  outgoings  at 
the  time  of  the  completion  of  the  purchase.  If  the  Purchaser  shall 
neglect  to  appoint  an  appraiser  for  three  days,  after  being  required 
so  to  do,  or  to  appoint  a  ganger  on  request,  or  if  the  appraiser  or 
ganger  appointed  by  the  Purchaser  shall  neglect  or    refuse  to 


Public-house 
licence 


(/»)  See  note  ((/),  Form  No.  4,  sup. 

{)/)  It  seems  that  non-disclosure  of  the  fact  that  the  licence  has  been 
indorsed  is  not  au  omission  so  material  as  to  entitle  the  purchaser  to  rescind  : 
Be  M'ard  aitd  Jurdan,  1902,  1  Ir.  E.  73.  The  rights  as  between  the  vendor 
and  purchaser  in  respect  of  the  licence  until  completion  are  defined  in 
Tadcuster  Towtr  Brtwtry  Co.  v.  Wilson,  1897,  1  Ch.  705;  66  L.  J.  Ch.  402. 
The  purchaser  must  not  carry  on  business  until  the  licence  is  transferred  : 
Barnard  v.  Barton,  1906,  1  K.  B.  357  ;  75  L.  J.  K.  B.  326.    .- 
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nominate  an  uni2)ire  on  request,  or  to  [iroceed  in  the  valuation, 
the  appraiser  or  ganger  appointed  by  the  Vendor  shall  make  the 
valuation  alone,  and  the  same  shall  be  binding  on  the  Purchaser  (o). 

10.  If  the  balance  of  the  purchase  and  valuation  money  (2O  Sale  of 

[for  Lot ]  shall  be  paid  before  the day  of next  the  ]^''7^l^^J^,^ 

L-  ^  J-  >^  going  coucein. 

Purchaser  [of  that  Lot]  shall  be  let  into  possession  of  the  property 
as  a  going  concern  on  that  day,  and  on  and  from  that  day  shall 
become  liable  to  discharge  and  shall  discharge  all  wages  and  other 
outgoings  connected  with  the  business,  and  shall  keep  indemnified 
the  Vendor  against  all  liabilities  and  outgoings  of  the  business 

as  from  that  day  ;  but  if  for  any  reason  possession  [of  Lot ] 

is  not  delivered  to  the  Purchaser  on  the  day  aforesaid,  the 
business  on  and  from  that  day  shall  be  carried  on  by  or  under 
the  direction  of  the  Vendor,  at  the  risk  and  cost  but  for  the 
benefit  of  the  Purchaser  thereof  until  possession  shall  be  delivered 
to  him,  and  any  question  which  may  arise  as  to  the  balance  due 
to  orfrom  the  Purchaser  in  respect  of  the  business,  and  any  other 
question  which  may  arise  in  reference  to  carrying  on  the  same, 
shall  be  settled  or  decided  [in  case  of  sale  hi/  the  Court  by  the  judge 
at  Chambers  or]  by  the  arbitration  of  two  referees,  one  to  be 
appointed  by  the  Vendor  and  the  other  by  the  Purchaser,  and 
their  umpire  in  accordance  with  the  provisions  of  the  Arbitration 
Act,  1889. 

11.  The  Purchaser  shall  forthwith  go  into  occupation  of  the  Saieofshop 

.  T  ••  1  ,.  ,  ,         e     i-i         and  business 

property,   and    remani    ni    such   occupation   as    tenant   of   the  where  the 
Vendor  until  the  date  fixed  for  completion  at  the  yearly  rent  of  P^J^^hase- 

^  J  J  money  is  to 

£  ,  free  from  deductions  except  landlord's  property  tax  and  be  paid  by 

.  X       J.         ^  instalments, 

tithe  rent-charge,  the  said  rent  to  be  payable  on   the day  the  Purchaser 

of in  each  year,  and  the  first  of  such  payments  shall  be  made  time'rema'im'ng 

on  the day  of .     Provided  that  any  excess  of  the  yearly  t^^  veiidor and 

rent  over  ill  per  cent,  per  annum  on  the  balance  of  purchase-  conducting  the 

1      •  •     •  •  1      1      1  r  1  T     T    •  business  under 

money  for  the  time  being  remaining  unpaid  siiall  be  applied  m  or  his  super- 
towards  reduction  of  such  balance,  and  the  Purchaser  may  at  any 
time  before  the  date  fixed  for  completion,  on  giving  to  the  Vendor 
one  calendar  month's  notice  in  writing,  pay  the  whole  of  the 

(o)  TMiere  a  jKiblic-house  is  sold  as  a  going  concern  time  is  of  the 
essence  of  the  contract :  Cowles  v.  Gale  (1871),  L.  E.  7  Ch.  atp.  IG  ;  41  L.  J.  Ch. 
14;  and  see  Weston  y.  Savwje  (1879),  10  Ch.  D.  736;  48  L.  J.  Ch.  239; 
Warren  v.  Moore  (1898),  14  T.  L.  E.  497;  Farnham  Brewtry  Co.  v.  Hunt 
(1893),68L.  T.  440. 

( p)  This  will  include  the  valuation  money  for  plant,  stock  in  trade,  book 
debts,  &c. 

10—2 
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ment with  a 
Will :  no  evi- 
dence of  seisin. 


Commence- 
ment with  a 
Will :  declara- 
tion as  to 
seisin. 


Title  to  consist 
of  Will  and 
appointments 
of  new  trustees 
containing 
general  de- 
scription only. 


Commence- 
ment of  title 
with  Will. 


said  balance  with  interest  thereon  at  the  rate  of  ^4  per  cent. 
per  annum.  And  upon  such  payment  the  said  tenancy  and  the 
payment  of  rent  shall  cease  and  a  proper  conveyance  shall  be 
executed  to  the  Purchaser,  or  as  he  may  direct.  But  until  pay- 
ment of  the  whole  of  the  said  balance  and  interest  the  business 
shall  be  carried  on  in  all  respects  as  heretofore,  the  Vendor 
retaining  the  possession  or  direction  thereof  as  though  the 
Purchaser  were  his  agent. 

Section  II. 
.4s  to  the  Coniniciiccnu'itt  of  Title  and  the  Contents  of  the  Abstract. 

12.  The  abstract  of  title  shall  commence  [as  to  Lot ]  with 

the  Will,  dated  the  day  of  ,  18 — ,  of  a  testator  who 

died  on  the day  of ,  and  it  shall  be  assumed  (q)  that  the 

testator  was  entitled  in  fee  simple  in  possession  free  from  incum- 
brances at  the  date  of  [his  Will  and  thenceforth  up  to  (r)  ]  his 
death,  and  no  evidence  on  this  point  shall  be  required. 

13.  The  abstract  of  title  shall  commence  [as  to  Lot ]  with 

a  Will  dated  in  the  year  18 — ,  of  a  testator  who  died  in  the  year 
18 — ,  and  a  statutory  declaration  will  be  furnished  if  required 

at  the  expense  of  the  Purchaser,  that  the  property  [Lot ] 

has  for  the  last  twelve  years  or  upwards  been  enjoyed  in  accord- 
ance with  the  title  deduced  under  such  Will,  and  upon  this 
evidence  it  shall  be  assumed,  &c.  [continue  as  in  last  condition]. 

14.  The  Vendors  are  the  trustees  of  the  Will  of  a  testator  who 

died  in  the  year .     The  title  shall  consist  of  the  said  Will 

(which  contained  a  devise  of  the  property  on  trust  for  sale  (s) ) 
and  of  several  appointments  of  new  trustees  thereof,  in  which 
appointments  as  well  as  in  the  said  Will  the  real  estate  of  the 
testator  is  referred  to  by  a  general  description,  and  there  is  no 

((/)  The  vendor  must,  of  course,  only  ask  the  purchaser  to  assume  what  he 
believes  to  be  true  :  Dart,  7th  ed.,  1G6. 

(r)  The  words  in  brackets  are  not  required  where  the  Will  is  dated  after 
1837 :  see  AVills  Act,  1837,  s.  24.  If  the  "Will  mentions  the  i^roperty,  the 
condition  may  state  that  the  Will  "  specifically  devises  the  projierly,"  or 
"  contains  a  general  devise  of  all  the  testator's  property  in  the  parish  of," 
&c.  A  devise  of  this  kind  affords  some  evidence  of  the  testator's  title.  Or 
it  may  be  stated  that  the  seisia  is  recited  in  a  subsequent  document. 

{s)  If  the  property  is  devised  in  settlement,  or  if  there  is  a  future  trust 
for  sale  (S.  L.  Act,  1890,  s.  16),  title  should  be  made  by  the  tenant  for  Ufe  or 
person  having  the  powers  of  a  tenant  for  life.  Dui-ing  a  minority  the 
trustees  act  on  behalf  of  the  tenant  for  life  :  S.  L.  Act,  1882,  s,.  60. 
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specific  description  of  the  property  now  offered  for  sale.  A  Seisin  to  be 
statutory  declaration  will  be  furnished  to  the  Purchaser  at  his  alciaratioii.^ 
own  expense  that  the  property  has  been  held  consistently  with 
the  title  derived  under  the  Will  for  the  last  twelve  years  and 
upwards,  and  such  declaration  shall  be  accepted  by  the  Purchaser 
as  sufficient  evidence  that  the  testator  was  at  his  death  seised  in 
fee  simple  in  possession  of  the  property,  free  from  incumbrances. 

15.  The  abstract  of  title  to  the  several  Lots  shall  commence  Title  to  free- 
with  counterparts  of  the  leases  by  which  the  ground  rents  were  rents^™""*^ 
respectively  reserved  as  mentioned  in  the  particulars,  and  the 
Purchaser  shall  assume  that  the  person  or  persons  by  whom  each 

lease  was  granted  was  or  were  seised  in  fee  simple  in  possession 
free  from  incumbrances  of  the  property  comprised  therein  at  the 
date  thereof  (0,  but  a  statutory  declaration  will  be  furnished,  if 
required,  at  the  expense  of  each  Purchaser  that  the  Lot  or  Lots 
purchased  by  him  has  or  have  for  the  last  twelve  years  and  upwards 
been  enjoyed  in  accordance  with  the  title  shown  thereto. 

16.  The  abstract  of  title  to  the  tithe  rentchaige  included  in  Title  to  tithe 

Lot shall  commence  with   an  Lidenture  dated,  &-c.,  being     "^^^''s®- 

&c.,  and  the  Purchaser  shall  not  require  the  production,  or  any 

copy  or  abstract,  of  the  original  grant  of  the  rectory  and  tithes 
by  the  Crown  («). 

17.  The  property  offered  for  sale  forms  part  of  the  endowment  On  sale  of 

of  the  charity  known  as ,  and  the  sale  is  made  subject  to  an  ^^^^^ '   '^'^  ' 

order  by  the  Board  of  Charity  Commissioners  for  England  and 

Wales  being  obtained  within  six  calendar  months  from  the  date 
of  the  sale  consenting  thereto  (x).  The  legal  estate  is  vested  in 
the  official  trustee  of  charity  lands,  and  the  Vendors  are  selling 
as  the  trustees  of  the  charity,  appointed  under  a  scheme  of  the 
said  Board,  which  scheme  was  approved  by  her  late  Majesty  in 

Council    on    the  day   of  ,  18 — .      The   Vendors  will 

deliver  to  the  [each]  Purchaser  an  abstract  of  title  to  the  property 

{t)  This  condition  must  not  be  used  unless  it  is  impracticable  to  produce  a 
document  of  title  relating  to  the  freehold  reversion  dated  before  the  creation 
of  the  leases.  As  a  rule  the  commencement  will  be  fixed  as  if  the  freeholds 
were  not  subject  to  any  lease. 

(h)  In   the  absence  of  a   condition,  the  title  must   commeiico  with  the  Titiie  rent- 
original  grant  (intermediate  instruments  being  omitted)  until  the  commence-   ''harge. 
ment  of  a  good  forty  years'  title :  Dart,  7th  ed.,  331. 

(x)  Application  should  be  made  to  the  Board  for  instructiors  before  the   Board  of 
land  is  put  up  for  sale.     If  the  endowment  is  one  held  so'ely  for  educational  ^"^"^hication. 
purposes  the  Board  of  Education  should  be  substituted  for   the   Board  of 
Charity  Commissioners  :  see  Board  of  Education  Act,  1899.     The  powers  of 
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sold,  commencing  with  a  Will  dated,  &c.,  of  a  testator  who  died 

in  the  year ,  hut  the  Vendors  shall  not  he  bound  to  furnish 

any  evidence  of  the  seisin  of  the  testator  nor  to  produce  any  deeds 
or  evidence  of  their  title  other  than  official  copies  of  the  said 
scheme  and  tlie  original  order  for  sale  to  he  made  by  the  said 
Board,  and  also  at  the  expense  of  the  Purchaser  requiring  it  a 
statutory  declaration  to  be  made  by  some  competent  person  that 
the  property  sold  was  included  in  the  said  scheme,  and  has  been 
in  the  possession  of  the  Vendors  or  their  predecessors  in  title  as 

trustees  of  the  said  charity  for  upwards  of years. 

18.  The  property  offered  for  sale  forms  part  of  the  Charity 

known  as ,  and  the  sale  is  made  subject  to  an  order  by  the 

Board  of  Charity  Commissioners  for  England  and  Wales,  being 
obtained  within  six  calendar  months  from  the  date  of  the  sale 
consenting  thereto.  The  legal  estate  in  the  property  is  vested  in 
the  official  trustee  of  charity  lands,  and  the  Vendors  are  selling  as 
the  trustees  of  the  said  Charity.  The  Vendors  were  incorporated 
under  section  48  of  the  City  of  London  Parochial  Charities  Act, 
1883  (?/),  and  were  constituted  managing  trustees  under  the  pro- 
visions of  a  scheme  of  the  said  Board  made  in  pursuance  of  that 
Act,  which  scheme  was  approved  by  her  late  Majesty  in  Council  on 

the day  of  18 — .     The  Vendors  will  deliver  to  each 

Purchaser  an  abstract  of  title  to  the  property  sold,  commencing 

with  a  Will  dated,  &c.,  of  a  testator  who  died  in  the  year  , 

but  the  Vendors  shall  not  be  bound  to  furnish  any  evidence  of 
the  seisin  of  the  testator  nor  to  produce  any  deeds  or  evidence 
of  their  title  other  than  official  copies  of  the  said  scheme  and  of 
the  statement  therein  referred  to  and  the  original  order  for  sale 
by  the  said  Board,  and  also  at  the  cost  of  the  Purchaser  requiring 
the  same  a  statutory  declaration  to  be  made  by  some  competent 
person  that  the  property  sold  was  included  in  the  said  scheme 
and  statement  and  in  the  said  order  and  has  been  in  the  posses- 
sion of  the  Vendors  or  their  predecessors  in  title,  the  trustees  of 

the  united  Parishes  (z)  of ,  for  upwards  of years,  and  is 

believed  to  have  been  held  by  them  or  their  predecessors  since  the 
day  of ,  18 — ,  the  date  of  the  death  of  the  testator. 

the  Charity  Commissioners  so  far  as  they  i elated  to  educational  endow- 
ments were  transferred  to  the  Board  of  Education  by  Orders  in  Council 
dated  7th  August,  1900,  24lh  July,  1901,  and  11th  August,  1902. 

{y)  Eepealed  by  the  Statute  Law  Eevision  Act,  1898. 

(2)  The  parishes  to  which  the  Act  applied  are  mentioned  in  the  schedule 
to  the  Act. 
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19.  The  property  forms  part  of  the  Glebe  ('f)  and  endowment  Glebe  lands 

of  the  Benefice  of  the  Parish  of in  tlie  Count}^  of ,  and  onsss,  ^^    ^ 

was  by  an  Indenture  [of  Bargain  and  Sale]  dated  the day 

of conveyed  to  the  Eev. ,  the  then  Rector  of  the  said 

Parish,  and  his  successors,  Eectors  of  the  said  Parish.  [Such 
Indenture  was  duly  enrolled,  and  the  record  thereof  appears  in 
the  records  of  the  Record  Office.  The  Purchaser  shall  not  call 
for  or  be  entitled  to  demand  production  of  the  original  of  such 
conveyance,  but  shall  be  satisfied  as  to  the  contents  thereof  by  an 
inspection  of  the  aforesaid  record.]  The  sale  shall  be  carried 
out  in  all  respects  in  accordance  with  the  provisions  of  the 
Glebe  Lands  Act,  1888,  and  the  rules  thereunder,  and  the  Vendor 
will  forthwith  at  his  own  cost  serve  all  the  notices  {h)  thereby 
required.  This  sale  is  conditional  on  the  approval  thereof  b}' 
the  Board  of  Agriculture  and  Fisheries  (c)  being  obtained,  and 
the  Vendor  shall  forthwith  apply  in  the  manner  prescribed  by 
the  Rules  made  in  pursuance  of  the  Glebe  Lands  Act,  1888,  to  the 
said  Board  to  approve  the  sale  and  shall  use  his  best  endeavours 
to  procure  such  approval,  and  in  case  such  approval  shall  not  be 
obtained  to  this  sale  under  these  conditions  (with  or  without 
such  variations  as  may  be  assented  to  by  both  parties)  within 
three  calendar  months  from  the  date  of  the  sale  or  such  other 
extended  time  as  may  be  agreed  upon  by  the  Vendor  and 
Purchaser,  then  and  in  such  case  the  sale  shall  be  void.  But 
the  Purchaser  shall  on  failure  to  obtain  such  approval  pay 
the  charges,  costs,  expenses  and  fees  incurred  by  the  Vendor  in 
or  about  the  aforesaid  application.  In  case  the  said  Board  shall 
(with  or  without  such  variation  as  aforesaid)  approve  the  sale, 
then  and  in  such  case  the  Vendor  shall  furnish  to  the  Purchaser 
a  copy  of  the  Order  sanctioning  the  sale  to  enable  the  conveyance 

a)  It  should  be  ascertained  that  the  proj^erty  does  not  come  within  the  Glebe  Lands 
exceptions  mentioned  in  ss.  2  and  5  of  the  Glebe  Lands  Act,  1888.     For  a  -^'^*i  ■'^®^^- 
definition  of  glebe  land,  see  s.  12. 

(i)  Notice  must  be  served  on  the  bishop  and  the  patron,  before  the  appli-    Notices  re- 
cation  to  the  Board  of  Agriculture  and  Fisheries  can  be  made  ;  notice  must   quired  on  sale 
also  be  served  on  the  parishioners  and,  unless  the  Board  otherwise  direct, 
on  the  clerk  to  the  County  Council  and  the  clerk  to  the  parish,  borough  or 
urban  district  council :  Sale  of  Glebe  Land  Eules,  1909,  1909,  W.  N.  Ft.  II., 
•317.     The  notices  must  be  in  the  Forms  given  in  the  Eules. 

((■)  The  Board  take  the  place  of  the  Land  Commissioners  (see  Board  of 
Agriculture  Act,  1889),  and  their  jtu'isdiction  is  extended  to  fisheries  by  the 
Act  of  1903. 
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to  be  prepared,  and  on  completion  shall  hand  over  the  Order  to 
the  Purchaser. 

Hale  under  20.  Tiui  property  forms   part  of   the   lands  (d)   of   the 

Ecclesiastical     Vicarage  and  Parish   Church  of    ,  and   the  sale  shall   be 

Leasing  Acts,  pj^j-i-jgd  Qut  in  all  respects  in  accordance  with  the  provisions 
of  the  Ecclesiastical  Leasing  Acts  (e),  and  the  Vendor  will  at  his 
own  cost  serve  notice  (/)  of  the  intended  sale  on  the  Bishop 
of  the  diocese.  This  sale  is  conditional  on  the  ajjproval  (ff) 
thereof  by  the  Ecclesiastical  Commissioners  (g)  and  on  the  consent 
thereto  by  the  patrons  (li)  of  the  benefice  being  obtained,  and  the 
Vendor  will  forthwith  apply  for  and  use  his  best  endeavours  to 
procure  such  approval  and  consent,  and  in  case  such  approval 
shall  not  be  obtained  to  this  sale  under  these  conditions  (with  or 
without  such  variations  as  may  be  assented  to  by  both  parties) 
within  three  calendar  months  from  the  date  of  the  sale  or  such 
other  extended  time  as  may  be  agreed  upon  by  the  Vendor  and 
Purchaser,  then  and  in  such  case  the  sale  shall  be  void  [and  the 
purchaser  shall  forthwith  return  all  abstracts  and  other  papers 
in  his  possession  and  shall  not  be  entitled  to  any  claim  for 
damages  or  otherwise  (i)]-  The  Vendor,  in  accordance  with  the 
usual  practice,  shall  not  be  required  to  give  any  covenant  for  title 
express  or  implied. 

Withinciosnre       21.  The  abstract  of  title  to  Lot shall  commence  with  the 

Inclosure  Award  dated,  &c.,  under  which  the   same  was 

allotted  to ,  and  the  Purchaser  shall  not  be  entitled  to  call 

for  the  title  to  the  property,  in  respect  of  which  such  allotment 


The  Eccle-  ('0  Except  in   cases   to   which  the  Act   does   not  apply,  sales  are  now 

siastical  e-enerally  made  under  the  Glebe  Lands  Act,  1888.     It  should  be  ascertained 

Leasing  Acts.      r,     ,    ,-,  ,      ■,  ,  ■,^  ■      ,-,  ,■  ,■         ■,  •  „     „ 

that  the  property  does  not  come  withm  the  exceptions  mentioned  m  s.  9  of 

the  Ecclesiastical  Leasing  Act,  1842. 

(e)  This  is  the  short  title:  Ecclesiastical  Leasing  Act,  1858,  s.  13. 
Notice  re-  if)^-   1  of  the  Ecclesiastical  Leasing  Act,   1858,  which  required  three 

quired  on  months'  notice  to  the  bishop  of  the  diocese,  is  amended  by  s.  11  of  the  Glebe 

land  under         Lands  Act,  1888,  and  see  the  Sale  of  Glebe  Lands  Eules,  1909,  1909,  W.  N. 
Ecclesiastical     317^  where  the  form  of  notice  is  given. 
Leasing  Acts.         ^  ^.^  Bee  Ecc.  Commrs.  v.  Finueij,  1899,  1  Ch.  99  ;  68  L.  J.  Ch.  30. 

((/)  See  Ecclesiastical  Leasing  Act,  1858,  s.  1. 

Consents  (/')  See  Ecclesiastical  Leasing  Act,   1842,  s.    1.     The  same  consents  are 

necessary  on       required  for  a  sale  under  the  Act  of  1858  as  for  a  lease  under  the  Act  of 
sale  of  glebe         1,,  <->  ■•      pji       ai      f  ■,  n-r^ 

land  under  lo42  ;   see  s.  1  01  the  Act  01  Ibob. 

Ecclesiastical         (i)  The  words  within  square  brackets  are  only  requii-ed  where  an  abstract 
Leasing  Acts,      jg  f^rj^ighed, 
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was  made,  but  shall  assume  that  the  allottee  was  seised  thereof 
in  fee  simple  in  possession,  free  from  incumbrances.  The 
validity  and  regularity  of  the  Award  in  all  respects  shall  be 
assumed  (k). 

22.  The  abstract  of  title  to  Lot shall  commence  with  the  with  exchange 

Inclosure  Award  dated  ,  under  which  the  same  was  sure  Award. 

allotted  to in  exchange  for  other  land(/),  and  the  Purchaser 

shall  not  be  entitled  to  call  for  the  title  to  the  last-mentioned 
land,  but  shall  assume  that  the  allottee  was  seised  thereof  in  fee 
simple  in  possession  free  from  incumbrances.  The  validity  and 
regularity  of  the  said  Award  in  all  respects  shall  be  assumed. 

23.  Lots   and   appear   in   a   schedule    and   plan  with  state- 
annexed  to  the Inclosure  Award  dated ,  and  are  therein  ^re  Award!  ° 

mentioned  to  be  old  inclosures  belonging  to .    Such  schedule 

and  i^lan  shall  be  deemed  sufficient  evidence  of  the  seisin  in  fee 

simple  in  possession,  free  from  incumbrances,  of  the  said ; 

and  no  earlier  title  to  the  said  Lots  shall  be  required. 

24.  The  abstract  of  title  shall  commence  with  the  conveyance  Sale  of  super- 
dated  the day  of ,  18 — ,  to  the  Vendors,  who  acquired  under  Llxnds 

the  property  under  statutory  powers  for  the  purposes  of  their  c.c.Act,  1845. 
undertaking.    The  Vendors  are  selling  the  property  as  superfluous 

land  under  the  provisions  of  the  Lands  Clauses  Consolidation 
Act,  1845  (m),  and  the  Purchaser  shall  not  be  entitled  to  make 
any  objection  on  account  of  the  property  not  having  being  offered 


(A)  In  the  absence  of  stipulation,  on  the  purchase  of  allotments  under  Allotment 
an  Inclosure  /ict,  the  title  to  the  property  in  respect  of  which  the  allotment  under  inclosure 
is  made  must  be  deduced  down  to  the  date  of  the  award,  and  if  the  allotment 
is  made  in  respect  of  lands  held  under  different  titles,  all  the  titles  must  be 
shown  :  Dart,  7th  ed.,  322  ;  and  see  Be  Alms  Corn  Charity,  1901,  2  Ch.  750; 
71  L.  J.  Ch.  7G.  The  allotment  will  be  of  the  same  tenure  as  the  land  in 
respect  of  which  it  was  made,  unless  in  the  case  of  copyhold  land  the  lord 
of  the  manor  and  the  allottee  consent  to  the  allotment  being  freehold,  and  a 
declaration  to  this  effect  is  made  in  the  award  :  Inclosure  Act,  1845,  ss.  94, 
147  ;  Inclosure  Act,  1847,  s.  6. 

[1)  If  the  title  to  the  land  given  in  exchange  is  defective,  the  defect  is   Exchanges 
transferred  to   the   laud  taken   in   exchange:  Minet  v.   Leman  (1855),   24    under  uiclo- 
L.  J.  Ch.  at  p.  548  ;  Jacomb  v.  Tamer,  1892,  1  Q.  B.  at  p.  51. 

(?n)  See  Lands  C.  C.  Act,    1845,   ss.  127—131;   G.  W.  Bi/.  v.  May  (1874),    Sale  where 
L.  R.  7  H.  L.  283  ;  43  L.  J.  Q.  I^.  233.     The  land  must  be  sold  within  the   Jfj"^g|^^j^""^*"^ 
time  referred  to  in  s.  127.     Where  possible  the  property  should  be  offered   c.  C.  Act 
to  the  persons  having  the   right  of  pre-emption  (s.   128),  but  this  is  often    1845. 
impracticable 
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on  sale  by 
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to  the  persons  (if  any)  entitled  to  pre-emption  under  the  pro- 
visions of  the  said  Act,  and  shall  in  other  respects  assume  that 
the  requirements  (;f  the  said  Act  have  heen  complied  with,  and 
shall  not  make  any  requisition  or  in([uiry  of  take  any  objection 
in  respect  thereof. 

25.  Thl;  abstract  of  title  shall  connnence  with  the  conveyance 

dated  the day  of to  the  Vendor  by  the Company. 

The  property  was  acquired  by  the  said  Company  under  statutory 
powers  for  the  purposes  of  their  undertaking,  and  was  sold  to 
the  Vendor  as  superfluous  land  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845.  The  Purchaser  shall 
not  make  any  inquii-ies  or  require  any  evidence  as  to  whether  the 
property  was  offered  to  the  persons  entitled  to  pre-emption  under 
the  provisions  of  the  said  Act,  or  whether  the  requirements  of 
the  said  Act  relating  to  the  sale  of  such  lands  were  duly 
complied  with  (»). 

26.  The  abstract  of   title   to  the   property   shall    commence 
(except  in  respect  to  a  small  strip  of  land)  with  a  conveyance  on 

sale  dated  the day  of ,  18 — .     The  said  strij)  of  land 

was  acquired  in  the  year  18—  by  a  Company  acting  under 
statutory  powers,  and  subsequently  became  vested  in  the  Vendor 
as  superfluous  land  as  an  adjoining  owner  under  the  provisions 
of  section  127  of  the  Lands  Clauses  Consolidation  Act,  1845.  The 
Vendor  shall  not  be  required  to  distinguish  this  strip  of  land,  and 
the  Purchaser  shall  assume  that  the  said  Company  were  unable 
to  dispose  of  the  same  and  shall  not  make  any  inquiry  or  objection 
in  respect  of  the  title  thereto  (o). 

27.  The  abstract  of  title  shall  commence  with  an  Indenture 

dated     the day  of  — —  18 — ,   being   a    mortgage    to    the 

then  trustees  of  the  Building  Society.     The  property  is 

vested  in  the  Vendors  as  the  present  trustees  of  that  Society, 
which  is  unincorporated.  A  copy  of  the  [amended]  rules  of  the 
Society  will  be  produced,  and  the  Purchaser  shall  require  no 


Sale,  where 
ju-operty 
i'ormerl)' super- 
fluous land  : 
L.  C.  C.  Act, 
1845. 

Superfluous 
land  vested  in 
adjoining 
owner. 


{ti)  See  Lands  C.  C.  Act,  1845,  ss.  127 — L3L  Former  owners  and 
adjoining  owners  have  rights  of  pre-emption  in  respect  of  superfluous  lands, 
other  1lian  lands  in  a  town  or  lands  built  upon  or  used  for  building  purposes  ; 
and  see  last  note. 

(o)  Superfluous  land,  acquired  for  the  purjioses  of  an  undertaking,  which 
remains  undisposed  of  after  the  provisions  of  the  Act  have  been  complied 
with,  vf'sts  in  ndjdining  owners:  Lnnds  C.  C.  Act,  1845,  S..127. 
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further  evidence  of  the  api^ointment  of  the  Vendors  as  trustees 
of  the  Society  or  of  their  right  to  convey  (p). 

28.  A   Purchaser    whose    purchase-money    does    not    exceed  short  abstract 

£ will  be  furnished  with  a  short  abstract  sufficient  to  enable  small \;ots. 

him  to  prepare  his  conveyance,  and  shall  not,  except  upon  the 

terms  hereinafter  mentioned,  require  delivery  to  him  of  any  other 
abstract  of  title,  but  may  within  eight  days  after  the  sale  [or  in 
a  sale  under  the  Court  after  the  certificate  of  the  result  of  the  sale 

has  become  binding]  attend  at  the  office  of  Messrs. at ,the 

Vendor's  solicitors,  during  the  hours  of  ten  to  four  in  the  day,  to 
examine  and  take  extracts  from  a  full  abstract  prepared  in 
accordance  with  these  conditions  ;  nevertheless  on  giving  notice 
in  writing  to  the  Vendor's  solicitors  requesting  an  abstract,  and 
also  on  paying  to  them  the  cost  of  copying  within  four  days  after 
the  sale  [or  after  the  certificate  of  the  result  of  the  sale  has 
become  binding] ,  he  shall  have  delivered  to  him  a  full  abstract 
prepared  in  accordance  with  these  conditions,  and  whether  he  so 
attend  or  not,  he  shall  be  bound  by  these  conditions,  and  in  case 
a  full  abstract  is  not  required,  he  shall  be  so  bound  in  the  same 
way  as  if  a  full  abstract  had  been  actually  delivered  to  him  on 
the  eighth  day  after  the  sale  [or  after  the  certificate  of  the  result 
of  the  sale  has  become  binding],  and  shall  be  considered  as 
having  had  such  abstract  actually  delivered  to  him  on  that  day, 
and  time  shall  be  deemed  of  the  essence  of  this  condition. 

Each  Purchaser  within days  after  the  delivery  of  his  full 

abstract,  or  after  the  day  on  which  his  full  abstract  shall  be 
considered  as  having  been  delivered  to  him  (as  the  case  may  be), 
shall  send  [deliver],  &c.  [continue  as  in  the  general  condition 
No.  4,  Precedent  I.,  p.  214,  inf.,  or  sale  under  the  Court, 
Precedent  II.,  condition  No.  6,  p.   220,    inf.]  (q). 

29.  The  abstract  of  title  shall  commence  with  an  Indenture  The  same 
dated  the    day    of    ,    being    the  conveyance    on   sale 

under  which  the  Vendor  holds,  but  the  Purchaser  shall  on 
request  in  writing  made  to  the  Vendor's  solicitors  within  four 

{p)  See  Wuitzburg's  Law  Eelating  to  Building  Societies,  4th  ed.,  149.    In    Unin- 
tbe  case  of  an  unincorporated  societj'  there  is  no  statutory  provision  for  the    ^"^jf^^j^*^^ 
registration   of  appointments  of  trustees  ;  accordingly  the    practice     is   to   societies, 
insert  the  names  of  the  trustees  in  the  rules,  and  upon  new  appointments  to 
alter  the  rules  or  provide  l)y  the  original  rules  that  new  appointments  shall 
be  certified  as  alterations. 

(7)  In    addition   to   this   clause   a   condition   must    be   added   fixing   the 
commencement  of  both  the  long  and  short  abstracts. 
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several  lots 
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abstract  only. 


days  after  the  delivery  of  the  abstract,  and  on  paying  the  cost  of 
copying,  be  entitled  to  receive  an  additional  abstract  commencing 

with  an  Indenture  of  conveyance  on  sale  dated  the  day 

of ,  and   if  he  shall  not  within  the  four  days  have  required 

in  writing  the  delivery  of  such  additional  abstract,  and  tendered 
the  cost  of  coining  the  same,  he  shall  be  deemed  to  have  dis- 
pensed with  such  additional  abstract,  and  time  shall  be  of  the 
essence  of  this  clause. 

30.  The  Vendor  will  deliver  an  abstract  of  his  title  [to  the 
Purchaser  of  the  whole  property  in  case  the  whole  be  sold  in 
one  Lot,  but  in  case  of  a  sale  in  separate  Lots  then  only]  to 
each  Purchaser  whose  purchase-money  shall  exceed  the  sum  of 

£ ,  and  each  Purchaser    whose    purchase-money  shall  not 

exceed  that  sum  shall  on  request  in  writing  made  to  the 
Vendor's  solicitors,  and  on  payment  to  them  within  seven  days 

after  the  sale  of  the  sum  of  £ ,  be  entitled  to  receive  an 

abstract  of  the  title  to  the  Lot  or  Lots  purchased  by  him,  and  if 
he  shall  not  within  such  seven  days  have  required  in  writing  the 
delivery  of  an  abstract  of  title,  and  tendered  the  said  sum  of 

£ in  payment  for   the  same,  he  shall  be  deemed   to   have 

accepted  the  Vendor's  title,  and  a  form  of  conveyance  will  be 
furnished  to  him  by  the  Vendor,  and  time  shall  be  deemed  as  of 
the  essence  of  this  condition. 

Each  Purchaser  to  whom  an  abstract  is  delivered  pursuant  to 
these  conditions  shall  within,  &c.  [continue  as  in  the  c/cneral 
condition  N'o.  4,  Precedent  I.,  j).  214,  inf.]   (r). 

31.  The  Vendors  will  deliver  to  every  Purchaser  wdiofe 
purchase-money    [exclusive    of  the  value  of   the  timber]  shall 

amount  to  £ or  upwards,  or  to  his  solicitor,  an  abstract  of 

title  to  the  Lot  or  Lots  purchased  by  him.  No  Purchaser 
whose  purchase-money  [exclusive  as  aforesaid]  shall  be  less  than 

£ shall  be  entitled  to  an  abstract  at  the  Vendor's  expense, 

but  he  may  have  an  abstract  (if  he  desires)  at  his  own  expense, 
and  may  inspect  at  the  ofitice  of  the  Vendor's  solicitors  a  general 
abstract  of  title  comprising  the  Lot  or  Lots  purchased  by  him. 
The  title  to  the  several  Lots  shall  commence,  &:c.  (s). 

(?■)  The  date  of  the  commencement  of  the  ab.strixct,  if  delivered,  miist  be 
fixed  by  a  separate  condition. 

{s)  On  a  sale  in  lots,  a  2:)urchaser  of  two  or  more  lots  held  wholly  or 
partially  under  the  same  title  is  entitled  to  one  abstract  oiily  of  the 
common  title,  except  at  his  own  expense;  Conv,  Act,  1881,'s.  3  (7).     AVhen 
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32.  The  abstract  of  title  shall  extend  over  the  statutory  period  Commence- 

1  •  •  ••i_*  i-i-  1111        inent  at  or 

of  forty  years,  and  no  inquiry,  requisition,  or  ol)jecti()n  shall  be  before  statu- 
made  in  respect  of  the  title  sho^Yn  by  the  recitals  contained  in  ^°^^'  i'^^"'°^^- 
any  deed  dated  forty  years  or  upwards  before  the  day  of  sale, 

and  all  recitals  contained  in  any  deed  dated years  or  upwards 

before  the  day  of  sale  of  any  documents  dated  — —  years  or 
upwards  before  that  day,  and  which  are  not  in  the  Vendor's 
possession  or  in  his  power  to  produce,  shall  be  taken  as  con- 
clusive evidence  of  the  material  contents  and  due  execution  of 
any  document  so  recited,  and  no  further  evidence  of  such  contents, 
whether  by  production  of  the  original  or  otherwise,  shall  be 
required,  though  the  same  may  create  a  power  (f)  appearing  to 
be  exercised  by  an  abstracted  document  [and  where  the  abstract 
commences  with  a  Will  the  testator  is  to  be  deemed  to  have 
been  seised  in  fee  simple  at  the  date  of  his  ["Will  and  thence- 
forth up  to  his  (»)]  death]. 

33.  The  title  to  the  property  being  well  known  in  the  neigh-  Title  to  consist 
bourhood,  no  Purchaser  shall  require  any  other  evidence  of  such  to  v^ndM.'^'^^^ 
title  than  an  abstract  of  the  respective  conveyances  of  the  Lot  or 

Lots  purchased  by  him  to  the  present  Vendor  (the  dates  whereof 
are  referred  to  in  the  particulars)  (x),  and  of  any  subsequent 
dealings  by  him, 

3-4.  The  Vendor  shall  not  be  required  to  show  or  furnish  any  Commence- 

title  to  Lot ,  or  any  evidence  of  such  title,  other  than  a  vendor  iias 

statutory  declaration,  to  be  furnished  at  the  Purchaser's  expense  ^rthe*'^^^ 
if  he  requires  it,  from  an  old  inhabitant  of  the  parish  in  which  statutes  of 

^  1        •      1  1        T-        1  Limitation. 

the  property  is  situated  to  the  effect  that  the  father  of  the  \  endor, 

who  died  intestate  more  than j^ears  since,  was  in  jDOSsession 

of  the  last-mentioned  Lot  at  his  death  [and  that  the  Vendor 
was  the  heir-at-law  of  his  father]  and  also  a  counterpart  of  the 
lease  under  which  the  present  tenant  has  held  the  said  Lot  for 
twelve  years  and  upwards  of  the  present  Vendor. 

some  of  the  lots  are  of  small  value,  the  above  condition  will  Le  found 
useful. 

(0  Compare  Conv.  Act,  1881,  s.  .'J  (3)  ;  V.  &  P.  Act,  1874,  s.  2. 

(")  The  words  in  brackets  are  not  required  where  the  AVill  is  dated  after 
18:37  :  WiUs  Act,  1837,  s.  24. 

(.>•)  This  condition  should  not  be  used  excej^t  where  the  lots  are  of  small 
value.  The  dates  of  the  conveyances  should  be  referred  to,  otherwise  the 
condition  may  be  unnecessarily  depreciatory.  Where  there  are  a  large 
number  of  conveyances  creating  the  roots  of  title,  it  may  simplify  matters  to 
refer  to  them  in  the  particulars. 
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35.  The  abstract  of  title  shall  commence  with  an  Indenture 

dated  the  day  of  —  (being  a  conveyance  on  sale  of  the 

property  and  other  hereditaments),  and   no  objection  shall  be 

taken  on  the  ground  that  the  property  was  in    the  year  

conveyed  by  A.  B.  (then  the  owner)  to  his  son  by  a  voluntary 
conveyance,  nor  shall  the  Vendor  be  bound  to  furnish  any  evi- 
dence as  to  the  financial  position  of  the  said  A.  B.  at  any 
time  (y). 

36.  The  abstract  of  title  shall  commence  with  an  Indenture  of 

Mortgage  dated  the day  of  — — •,  whereby  the  property  was 

demised  for  500  years.  The  mortgage  debt  thereby  secured  and 
the  said  term  were  assigned  to  the  Vendors  by  an  Indenture  of 

Transfer  dated  the day  of ;  since  that  date  they  have 

been  in  possession  or  in  receipt  of  the  rents  and  profits  of  the 
property,  without  having  given  any  acknowledgment  to  the  mort- 
gagor of  his  title  to  the  right  of  redemption.  Accordingly  the 
Purchaser  shall  assume  that  the  Vendors  are  absolutely  entitled 
to  the  premises  for  the  residue  of  the  said  term,  free  from  all 
right  of  redemption  [and  that  the  Purchaser  will  be  enabled  to 
enlarge   the  term  into  an  estate  in  fee  simple  (z)']  ;     but   the 


Voluntary 
conveyances. 


Enlargement 
of  long 
terms. 


{i/)  Under  the  Voluntary  Conveyance.s  Act,  1893,  a  voluntary  conveyance 
made,  whether  before  or  after  the  Act,  in  good  faith  is  not  defeated  by  a  sub- 
sequent conveyance  for  value  made  after  28th  Jvine,  1893,  as  being  fraudulent 
within  27  Eliz.  c.  4.  The  mere  fact  that  a  voluntary  conveyance  appears  on 
the  title  does  not  justify  the  purchaser  in  repudiating  the  contract :  Noyes 
v.  Paterson,  1894,  3  Ch.  267  ;  (53  L.  J.  Ch.  748.  The  estate  of  the  voluntary 
grantee  is  liable  to  be  defeated  by  the  bankruptcy  of  the  grantor  within  two 
years  from  the  conveyance:  Bkcy.  Act,  1883,  s.  47;  lie  Tankard,  1899,  2 
Q.  B.  57 ;  68  L.  J.  Q.  B.  670 ;  also  by  the  bankruptcy  within  ten  years  if 
the  grantor  was  not  solvent  at  the  date  of  the  grant  without  the  aid  of  the 
property  comprised  therein  :  s.  47.  But  a  purchaser  in  good  faith  for  value 
claiming  under  a  settlement  affected  by  s.  47  has  a  good  title  against  the 
trustee  in  bankruptcy :  Be  Brail,  1893,  2  Q.  B.  381  ;  62  L.  J.  Q.  B.  457. 
The  settlement  is  not  void  against  the  trustee  in  bankruptcy  of  the  settlor 
from  its  date,_but  from  the  time  when  the  trustee's  title  accrues  :  Be  Carter 
and  Kenderdine,  1897,  1  Ch.  776  ;  (iiy  L.  J.  Ch.  408.  As  to  what  is  a  settle- 
ment within  the  section,  see  Be  Plummer,  1900,  2  Q.  B.  790  ;  69  L.  J.  Q.  B.  936. 

(2)  See  Blaiherij  v.  Reeves,  1906,  2  Oh.  175  ;  75  L.  J.  Ch.  464.  As  to  the 
enlargement  of  a  term  of  not  less  than  300  years,  of  which  not  less  than  200 
years  is  unexpired,  see  Conv.  Act,  1881,  s.  65,  which  does  not  apply  to  a  term 
liable  to  be  determined  by  re-entry  for  condition  broken  or  created  by  sub- 
demise  out  of  the  superior  term  itself  incapable  of  being  enlarged  :  Conv.  Act, 
1882,  s.  11. 
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I'urchaser  shall  not  be  entitled  to  require  any  other  evidence  of 
the  above  facts  than  a  statutory  declaration  by  one  of  the  Vendors, 
to  be  furnished  if  required  at  the  Purchaser's  expense. 

37.  Part  of  the  property  [Lots and ,  or  parts  thereof]    Enlargement 

was  [were]  demised  with  other  land  for  a   term   of    500  years  °nto°ffe  ^''"^ 
from,   &c.,  by    an  Indenture  dated,  &c.,  and  this  term,  so  far  g^'^^^^^^^g 
as  regards  the  part  now  offered  for  sale  of  the  premises  com-  lost, 
prised    therein,    has    been   enlarged  into  a  fee  simple,   but  the 

vendor  [s]  has  [have]  not  the  original,  or  any  copy  of  the 
Indenture  of  demise,  nor  any  information  relating  to  it  other 
than  such  as  appears  in  the  abstract,  and  it  shall  be  assumed, 
unless  the  contrary  appears,  that  the  term  has  been  duly  enlarged 
into  a  fee  simple  ('()• 

38.  The  abstract  of  title  shall  commence  with  a  Lease  dated  Title  to  com- 

the day  of ,  whereby  A.  B.  demised  the  property  to  C.  D.  Lease  and 

for  eighty  years,  and  the  title  to  the  reversion  in  fee  expectant  of  reversion 

on  the  Lease  shall  commence  with  an  Indenture  dated  the  mfee. 

day  of ,  whereby  E.  F.  conveyed  such  reversion  in  fee  simple 

to  G.  H.  ;  the  Purchaser  shall  assume  that  the  said  A.  B.  had 
power  to  grant  the  Lease,  and  that  the  said  E.  t\  had  power  to 
dispose  of  the  reversion  in  fee  simple  as  aforesaid  {b). 

39.  As  to  Lot ,  which  was  formerly  copyhold  of  the  manor  Enfranchised 

of ,  the  abstract  of  title  to  the  former  copyhold  interest  shall  '^"^'■^ 

commence  with  a  Surrender  and  Admittance  on  a  purchase  in 

the  year ,  and  the  title  to  the  freehold  shall  commence  with 

the  Deed  [o/-  Award]  of  enfranchisement,  dated  in  the  year 

[which  contains  no  [a]  release  of  the  rights  reserved  by  the 
Copyhold  Acts  to  the  lord].  [The  sale  is  made  subject  to  the 
rights  so  reserved]  (c). 

40.  The  abstract  of  title  to  Lot ,  which  is  copyhold  of  the  Commence- 

manor  of ,  shall  commence  as  to  the  equitable  interest  with  to  copyholds. 

(a)  See  last  note. 

(b)  This  condition  should  only  be  used  where  the  lease  is  dated  before  the 
commencement  of  the  title  to  the  freehold  reversion,  see  ]\'illiams  v.  Spavfjo, 
(1893),  W.  N.  100. 

(c)  See  now  the  Copvhokl  Act,  1894,  s.  23.     The  paiiiculars  of  sale  should   Enfranchised 
mention  any  reservations  in  favour  of  the  lord:   Ujjperton  v.  Nickolson  {\S~l),   ^'^^^   °    ^' 
L.  R.  6  Ch.  -^36;  40  L.  J    Ph..  401  ;    IkUami/  v.  Debenham,  1891,   1   Ch.  412; 

60  L.  J.  Ch.  166.  Under  tne  Conv.  Act,  1881,  s.  3  (2),  the  purchaser  is  not 
to  call  for  the  title  to  make  the  cufrauchisemeut :  Wolst.  Conv.  Acts, 
9th  ed.,  21. 
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Cominenee- 
nient  of  title 
to  leaseholds. 


a  Deed  of  Covenant  to  Surrender  dated  the day  of ,  and 

as  to  the  legal  customary  estate  of  inheritance  with  the  Surrender 

(steward's  copy)  dated  the  — —  day  of  ,  and  the  Admission 

made  pursuant  thereto  [or  shall  commence  with  an  Indenture 

dated  the  day  of  ,  being  a  bargain  and  sale  by  the 

executors   of   a   testator   who   died    in  the  year  ,   and  the 

Admission  made  pursuant  thereto]. 

41.  The  abstract   of   title    shall    commence   with   the   Lease 

dated  the day  of  mentioned  in  the  particulars,  which 

Lease  or  a  copy  whereof  will  be  produced  at  the  time  of  sale,  and 
may  be  inspected  for  fourteen  days  before  the  sale  at  the  office 
of  the  Vendor's  solicitors,  and  the  Purchaser,  whether  he  inspects 
the  same  or  not  (d),  shall  be  deemed  to  have  notice  of  all  the 
contents  thereof.  [The  receipt  for  the  last  payment  of  rent  accrued 
due  under  the  lease  not  being  in  the  Vendor's  custody,  the 
Purchaser  shall  assume  (on  the  faith  of  the  Vendor  being  in 
possession  of  the  property  and  without  production  of  the  receipt) 
that  the  covenants  and  conditions  in  the  Lease  have  been  duly 
performed  and  observed  up  to  the  time  of  completion,  or  that  all 
breaches  (if  any)  of  such  covenants  and  conditions  have  been 
waived  (c).]  [The  production  of  the  receipt  for  the  last  payment 
of  rent  shall  be  conclusive  evidence  that  all  the  covenants  and 
conditions  in  the  Lease  have  been  observed  and  performed  up  to 
the  date  of  completion,  or  that  all  breaches  (if  any)  of  such 
covenants  and  conditions  have  been  waived  (,/')•] 


Sale  of  lease- 
holds.    Evi- 
dence of 
payment  of 
rent. 


(d)  In  the  case  of  sales  l)y  private  contract  a  copy  of  the  lease  should  be 
sent  to  the  purchaser  with  the  cli  af t  contract  and  he  should  be  stated  to  have 
inspected  it.     See  also  Eorm  49,  inf. 

(e)  See  Conv.  Act,  1881,  s.  3  (4).  The  part  within  square  biackets,  or 
a  simihir  clause,  is  required  where  either  a  peppercorn  rent  is  reserved  or 
there  is  no  rent,  as  on  the  sale  of  a  mortgage  term,  or  where  the  receipt  has 
been  lost:  see  Be  Moodij  ami  Yates  (1885),  28  Ch.  I).  661  ;  30  ih.  344;  o4 
L.  J.  Ch.  584,  886.  This  condition  will  not  preclude  the  purchaser  from 
requiring  evidence  that  the  rent  is  not  in  arrear.  A  letter  from  the 
lessor's  agent  to  that  effect  should  be  procured.  The  vendor  is  bound  to 
disclose  onerous  and  unusual  covenants  :  lie  Jlaedi.he  and  Lip  ki,  1901, 
2  Ch.  666  ;  70  L.  J.  Ch.  811 ;  Molijneux  v.  Hawtrey,  1903,  2  K.  B.  487  ;  72 
L.  J.  K.  B.  873.  If  the  lease  is  an  underlease  the  fact  should  be  stated  : 
Re  Beyfus  and  Masters  (1888),  39  Ch.  I).  110. 

(/)  Under  Conv.  Act,  1881,  s.  3  (4)  and  (5),  on  production  of 
the  last  receipt  for  rent  the  purchaser  is  bound  to  assume  that  the 
covenants  and  conditions  have  been  performed  and  observed,  "  unless  tJte 
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42.  The  property  [with  other  property]  is  held  under  a  Lease  Title  to  consist 

dated  the day  of ,  and  (after  divers  mesne  assignments)  Lst  assfg^"' 

was  assigned  to  the  Vendor  in  the  year  18 — .     The  title  shall  ™'^"*- 
consist  of   the  original  Lease,   and  of  the  Assignment   to  the 

Vendor,  and  the  Purchaser  shall  not  require  the  production  or 
make  any  requisition  or  objection  in  respect  of  the  intermediate 
title  ig). 

43.  Where  it  is  provided  in  the  particulars  that  the  Purchaser  saie  of  Lots 
of  any  Lot  is  to  take  an  assignment  of  the  Lease  of  that  and  oneLease%ub- 
other   Lots  and  grant  underleases  of  such  other  Lots   to  the  f^em'ses  bemg 

o  made  by  one 

Purchasers  thereof  (Ji),  the  assignments  and  underleases  shall  be  Purchaser  to 
made  and  granted  accordingly,  and  each  underlease  and  a  counter- 
part thereof  for  delivery  to  the  lessor  shall  be  prepared,  engrossed, 
and  stamped  by  and  in  all  respects  at  the  expense  of  the  Pur- 
chaser who  shall  be  lessee  thereunder,  and  shall  be  executed  by 
the  lessor  and  lessee  respectively,  and  shall  contain  all  proper 
covenants  by  them  (/)  having  regard  to  the  form  of  the  principal 
Lease  out  of  which  the  underlease  is  to  take  effect,  and  the 
lessor  shall  give  to  the  underlessee  an  acknowledgment  of  his 
right  to  production  and  delivery  of  copies  of  the  principal  Lease 
and  of  any  documents  of  title  relating  thereto  retained  by  the 
lessor,  and  also  an  undertaking  for  safe  custody  thereof.  In 
case  there  shall  be  no  Purchaser  at  this  sale  to  take  an  assign- 
ment of  the  principal  Lease,  the  grant  of  any  underlease  may  be 
suspended  until  the  principal  Lease  is  assigned  to  a  Purchaser 

contrarij  appears.^''   In  such  case  the  words  in  square  brackets  should  be  used  : 

see  Barnett  v.  Wheeler  (1841),  7  M.  &  W.  W-i  ;   10  L.  J.  Ex.  102;  lie  Highett 

and  Bird,  1903,  1  Ch.  287  ;  72  L.  J.  Ch.  220 ;  explained  in  Re  Allen  and 

DriscoU,  1904,  2  Ch.  at  p.  231;    73  L.  J.  Ch.  614;   see,  also,  Lawriev.  Lees 

(1881),  7  A.  C.  19  ;  51  L.  J.  Ch.  209. 

{(j)  By  another  condition  the  purchaser  must  be  fixed  with  notice  of  the 

contents    of    the  lease.      As  to  the   title  to  be  shown  to  leaseholds,  see 

Dissertation,  pp.  39,  67,  siq).     If  the  property  offered  for  sale  is  held  with   Where  part 

other  property  under   one  lease  the   fact  should  be  stated,   otherwise  the   pf  property 

^     ^        •'  ...  held  under  a 

pvirchaser  may  object  on  the  ground  that  he  will  be  liable  to  eviction  under  lease  is  sold. 

the  power  of  re-entry  for  breaches  committed  in  respect  of  the  remaining 

property.    In  this  case  provision  must  be  made  as  to  how  the  rent  is  to  be 

borne  ;  see  following  forms. 

(/()  This  is  perhaps  the  most  usual  method  of  dividing  up  the  rent  and 
carrying  out  the  sales  ;  but  see  f(jllowing  forms. 

(i)  See  Brown  v.  Paull  (1856),   2   Jur.  N.  S.  317;  Dart,  7th  ed.,  572, 
580. 

P.  11 


162 


SPECIAL    CONDI r IONS    (fORMS). 


or  the  Vendor  may  (/.:)  at  his  option  m  the  meanthne  grant  any 
underlease.  In  case  any  difference  shall  arise  as  to  the  form  of 
any  underlease  or  otherwise  as  to  the  grant  thereof  under  this 
condition,  or  as  to  the  payment  of  any  costs  or  expenses  connected 
therewith,  or  in  case  any  other  difference  or  question  shall  arise 
as  to  the  mode  of  giving  effect  to  this  condition  or  any  matter 
arising  thereout,  such  difference  or  question  shall  be  settled  by 
[in  sales  hij  the  Court  the  judge  at  Chambers]  arbitration  pursuant 
to  the  Arbitration  Act,  1889. 

The  same  44.  All    the    Lots   [Lots  ]   being    held   under   the   same 

Lease,  the  purchases  thereof  shall  be  carried  into  effect  in 
manner  following  (that  is  to  say)  : — If  all  the  Lots  are  sold  the 
Purchaser  whose  purchase-money  is  the  largest  shall  take  an 
assignment  of  the  Lease  and  grant  underleases  of  the  other 
Lots  to  the  Purchasers  thereof  respectively,  but  if  any  Lot 
remains  unsold  the  Vendor  shall  retain  the  Lease  and  grant 
underleases  of  the  Lots  sold  to  the  Purchasers  thereof  respec- 
tively. Every  underlease  under  this  condition  shall  be  for  the 
residue  of  the  term  granted  by  the  principal  Lease  except  the 
last  day  thereof,  and  at  the  apportioned  rent  mentioned  in  the 
particulars  as  payable  in  respect  of  the  Lot  or  Lots  comprised 
therein,  and  the  same  shall  contain  a  covenant  by  the  under- 
lessee  to  pay  the  apportioned  rent  and  observe  and  perform  the 
lessee's  covenants  in  the  Lease  so  far  as  the  same  relate  to  such 
Lot  or  Lots  and  the  usual  condition  of  re-entry  for  non-payment 
of  rent  or  breach  of  covenants. 

45.  Unless  all  the  Lots  are  sold  to  the  same  Purchaser,  the 
Vendor  will  retain  the  Lease  and  grant  underleases  to  the 
several  Purchasers  of  the  Lots  purchased  by  them  respectively, 
each  such  underlease  to  be  for  the  residue  of  the  term  granted 
by  the  principal  Lease  and  at  the  apportioned  rent  mentioned  in 
the  particulars  as  payable  in  respect  of  the  Lot  or  Lots  comprised 
therein,  and  to  contain  a  covenant  by  the  underlessee  to  pay  the 
apportioned  rent  and  observe  and  perform  the  lessee's  covenants 
in  the  lease  so  far  as  the  same  relate  to  such  Lot  or  Lots  and  the 
usual  condition  for  re-entry  on  non-payment  of  rent  or  breach  of 


Purchasers  to 
have  under- 
leases from 
the  Vendor. 


Grant  of  (^'O  This  could  not  formerly  be  done  where  the  vendors  were  trustees  under 

underlease  by     an  ordinary  trust  for  sale  owing  to  the  decision  in  Re  Walker  and  Oakshotf, 

1901,  2  Ch.  383;  70  L.  J.  Ch.  66G,  which  has  now  been  overruled  by  Be 

Juddand  Poland,  1906,  1  Ch.  684;  75  L.  J.  Ch.  403. 


trustees. 
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covenant.  If  no  Lot  remains  unsold  the  Vendor  will,  instead  of 
sub-demising  the  Lot  or  Lots  to  the  Purchaser  whose  purchase- 
money  is  largest,  or  in  the  case  of  equality  to  the  Purchaser  of 
the  first  of  such  Lots  sold,  assign  the  Lease  to  such  Purchaser 
subject  to  the  underleases  granted  to  the  other  Purchasers.  If 
all  the  Lots  are  sold  to  the  same  Purchaser,  the  Vendor  shall 
execute  to  him  a  proper  assignment  thereof  in  the  usual 
way. 

46.  The  Vendor  and  all  other  necessary  parties  (if  any)  shall  9"  compie- 
execute   to   the   Purchaser  of   each   Lot   a    proper   assignment  to  execute 

of  that  Lot,  subject  to  the  apportioned  rent  mentioned  in  toi^irciiasers 
the  particulars  as  payable  in  respect  thereof,  and  the  Pur-  '^*  apportionea 
chaser  shall  execute  a  counterpart  thereof.  Every  assignment 
shall  contain  a  covenant  by  the  Purchaser  to  pay  the  apportioned 
rent  and  to  observe  and  perform  the  lessee's  covenants  so  far  as 
the  same  relate  to  the  Lot  or  Lots  comprised  in  the  assignment, 
and  to  keep  indemnified  the  Vendor  and  all  persons  deriving 
title  under  him,  and  in  particular  the  Purchasers  of  the  other 
Lots  from  and  against  the  same ;  and  the  Purchaser  shall  also 
charge  the  purchased  premises  with  all  money  payable  by  him 
under  his  said  covenant.  The  counterpart  of  each  assignment 
will  be  retained  by  the  Vendor,  who  will  give  a  statutory  acknow- 
ledgment [and  undertaking  (/)]  in  respect  thereof,  as  well  as 
of  other  documents  (if  any)  retained  by  him,  to  the  other 
Purchasers. 

47.  The  abstract  of  title  shall  commence  with  the  Lease  dated  Commence- 

,,  ^  p  1-1  iT*  •  T         I  •  Pii         meiit  of  title 

the day  of ,  which  was  granted  m  consideration  of  the  to  renewable 

surrender  of  a  prior  Lease.     The  Vendor  shall  not  be  required  i««'Sehoids. 
to  show  any  title  to  the  surrendered  Lease,  or  to  obtain  the 
production  thereof  (in). 

48.  By  deed  dated  the day  of the  property  was  sub-  Mortgage  term 

demised  by  way  of  mortgage  for  the  residue,  except  the  last the  Tale' behig^' 

days,  of  the  principal  term  granted  by  the  Lease  mentioned  in  chasei^^from 

the  Mort- 
gagees. 

{I)  To  be  omitted  if  the  vendor  is  a  trustee. 

{m)  On  the  sale  of  renewable  leaseholds,  where  the  lease  is  exjiressed  to   Title  to  be 
have  been  jj-ranted  in  consideration  of  the  surrender  of  a  prior  lease,  the  sbown  to 
vendor  must  show  the  title  to  the  surrendered  lease  in  the  absence  of  any  leaseholds, 
stipulation  to  the  contrary  :  IlodfjJiinson  v.  Cooper  (1846),  9  Beav.  301  ;  15  L.  J. 
Ch.  160.     If  a  good  leasehold  title  is  registered  under  the  L.  T.  Acts,  this 
decision  would  not  be  applicable, 

11—2 
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The  same 
(several  Loti) 


Mortgage  term 
by  sub-demise 
sold  by  Mort- 
gagees, the 
head  term 
being  got  in 
under  a  j)ower 
of  attorney,  or 


the  particulars  (n),  and  the  mortgage  term  created  by  the  sub- 
demise  was  sold  under  a  power  in  the  mortgage  deed,  [(o)  which 
declares  that  after  a  sale  the  Mortgagor  is  to  stand  possessed  of 
the  principal  term  in  trust  for  the  Purchaser] .  The  Purchaser 
shall  have  an  assignment  of  the  mortgage  term  only,  and  shall 
not  require  the  Vendor  to  procure  any  assignment  of  the 
principal  term,  nor  require  him  to  show  in  whom  that  term 
is  now  vested ;  and  any  assignment  of,  or  order  for  vesting  in 
the  Purchaser,  the  principal  term,  and  all  information  and 
evidence  requisite  in  order  to  procure  the  same,  shall  be  searched 
for  and  obtained  by  and  at  the  expense  of  the  Purchaser. 

49.  The  abstract  of  title  to  each  Lot  shall  commence  with 
the  Lease  i}))  under  which  the  same  is  held,  all  the  Leases  being 
dated  in  the  year  18 — .  In  consequence  of  mortgages  having 
been  made  by  sub-demise  and  of  foreclosures  and  sales  by  the 
Mortgagees  the  mortgage  terms  created  by  sub-demise  are  alone 
vested  in  the  Vendor,  and  will  be  assigned  to  the  Purchasers  ; 
and  if  any  Purchaser  requires  an  assignment  of  the  principal 
terms  granted  by  the  respective  Leases,  such  assignment  shall 
be  procured  and  the  title  thereto  shall  be  traced  by  him  and  at 
his  own  expense,  and  no  objection  or  requisition  shall  be  made 
on  account  of  such  principal  term  being  outstanding,  nor  shall 
the  Vendor  be  required  to  give  any  information  with  reference 
thereto. 

50.  By  the  mortgage  deed  under  which  the  Vendor  sells,  the 

premises  were  demised  for  the  residue  except  the  last days 

of  the  principal  term  granted  by  the  Lease  mentioned  in  the 
particulars,  and  the  Mortgagor  is  constituted  a  trustee  (q)  of  the 
principal  term  in  trust  to  assign  and  dispose  of  the  same  as  the 


()i)  The  particulars  must  state  the  term  sold  as  being  the  residue  less  the 
si^eciHed  days  of  the  term  granted  by  the  original  lease. 

(o)  If  the  power  does  not  contain  the  clause  here  referred  to,  the  words 
in  brackets  must  be  omitted. 

{/))  The  particulars  must  state  the  term  sold  as  being  the  residue  less  the 
specified  days  of  the  term  granted  by  the  original  lease. 

((/)  A  mere  covenant  to  assign  will  enable  the  purchaser  to  get  an  order 
for  the  owner  of  the  legal  term  to  convey  it ;  if  he  refuses,  the  Court  may 
appoint  a  person  to  execute  the  conveyance  :  Jud.  Act,  1884,  s.  14  ;  and  see 
Dart,  Tth  ed.,  607.  Unless  there  is  a  declaration  of  trust,  it  maybe  doubted 
whether  a  vesting  order  could  be  obtained  :  lie  Propert  (1853),  22  L.  J.  Ch. 
918. 
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j)ersons  entitled  to  the  mortgage  money  shall  direct  [and  an  under  the 

irrevocable  power  of  attorney  (-s)  is  given  to  the  Mortgagee  to  appoint°a  new 

enable  him  to  assign  the  principal  term.     The  Purchaser  shall  be  .^vherritoamiot 

entitled  to  an  assifjnment  of  the  principal  term  under  the  power  ^^  got  in  with- 

°  '-  ^  _^  out  a  vesting 

if  and  so  far  as  the  power  is  available,  but  shall  not  require  the  order  (/■). 
Vendor  to  show  (as  is  believed  to  be  the  case)  that  the  power  is 
now  available,  nor  to  make  any  objection  on  account  of  its  not 
being  available],  or  wlierc  the  poiver  of  attorney  cannot  he  nscd 
[and  a  power  (t)  to  remove  the  Mortgagor  from  being  a  trustee 
and  to  appoint  a  new  trustee  in  his  place  is  given  to  the  persons 
entitled  to  the  mortgage  money.  The  Vendor  will,  at  the  cost  of 
the  Purchaser  requiring  it,  by  deed  remove  the  Mortgagor  from 
the  trust,  and  appoint  a  person  named  by  the  Purchaser  in  his 
place  and  vest  in  him  by  declaration  the  principal  term  so  as  to 
enable  the  Purchaser  to  get  in  the  same,  but  the  Purchaser  shall 
not  be  entitled  to  make  any  objection  with  respect  to  the  validity 
of  the  said  power  to  appoint  a  new  trustee  nor  require  the 
princij)al  term  to  be  got  in  otherwise  than  as  aforesaid],  or  where 
there  is  no  ijoiccr  to  get  in  the  principal  term.  [The  Purchaser 
shall  be  entitled  to  the  benefit  (to  be  enforced  or  obtained  at  his 
own  expense)  of  the  said  trust,  and  shall  make  no  objection  on 
the  ground  that  the  principal  term  is  outstanding,  and  shall  not 
require  the  Vendor  to  get  in  the  same  or  trace  the  title  thereto.] 

Section  III. 

As  to  Matters  arising  o)i  the  Abstract. 

51.    Any    bare   outstanding    legal   estate   (»)    which   a    [the]    Bare  legal 
Purchaser   may    require   to    be    got   in    shall  be    got    in    [and 

(?•)  Form  No.  140,  p.  198,  in/,  will  also  be  used  in  connexion  with  this  form. 

(s)  This  alternative  form  should  not  bo  used  where  the  person  named  as 
attorney  is  dead,  as  the  power  would  then  cease,  though  unaffected  by  the 
death  of  the  mortgagor  (Conv.  Act,  1SS2,  s.  2) ;  and  see  next  alternative. 

(0  See  London  and  Connf;/  Ikudc  v.  (loddard,  1897,  1  Ch.  642  ;  06  L.  J.  Ch. 
261. 

(/')  The  person  in  whom  a  bare  outstanding   legal   estate   is   vested   is   Meaning  of  "  a 
defined  as  a  "  bare  trustee."     In  reference  to  s.  5  of  the  V.  &  P.  Act,   1874  ^'^^^  trustee." 
(repealed  by  s.  48  of  the  L.  T.  Act,  187o,  which  was  itself  repealed  by  the 
Conv.  Act,  1881,  s.  30),  a  bare  trastee  was  defined  in  the  6th  ed.  of  Dart  as 
"  a  trustee   to   whose   office  no  duties  were   originally  attached,    or  who, 
though  such   duties  were  orio-inallv  attached  to  his   office,  would  on  the 
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Presumption 
of  reconvey- 
awce  of  legal 
estate. 


Determination 
of  Leases  for 
lives  to  be 
assumed. 


the  title  thereto  tracetl  (.r)  ]  hy  him  and  at  his  own 
expense  (y). 

52.  The  reconveyance  of  anj^  legal  estate  hy  any  Trustee  or 

Mortgagee  shall  he  presumed,  where  the  period  of years  has 

elapsed  from  the  last  ahstracted  conveyance  thereof,  and  where 
no  mention  is  made  in  any  of  the  suhsequent  deeds  of  such  legal 
estate  heing  outstanding  {z). 

53.  In  a  covenant  against  incumhrances  contained  in  a  deed 

dated  two   Leases    determinahle   on    the   lives  of    A.    B. 

and  C.  D.  are  excepted.     No  evidence  shall  he  required  of  the 


requisition  of  his  cestuis  que  trust  be  compellable  in  equity  to  convey  the 
estate  to  them  or  by  their  direction  and  has  been  requested  by  them  so  to 
convey  it."  In  the  opinion  of  Hall,  V.-C,  the  words  "  has  been  requested 
by  them  so  to  convey  it "  are  not  a  necessar}'  ingredient  to  a  person  being  a 
bare  trustee:  Christie  v.  Oviwjton  (1875),  1  Ch,  D.  279;  and  this  view  was 
supjiorted  by  Stirling,  J.,  in  the  case  of  Be  Cimnitujlmm  and  FnujliiKj,  1891, 
2  Ch.  5G7  ;  (50  L.  J.  Ch.  u91,  where  he  disagreed  with  the  opinion  expressed 
by  Jessel,  M.E.,  in  Monjan  v.  Swansea  Urban  Sanitari/  Authority  (1878), 
9  Ch.  D.  582 — viz.,  that  a  trustee  who  has  a  beneficial  interest  is  not  a  bare 
trustee.  In  a  sale  under  the  Court  a  married  woman,  who  is  a  trustee, 
although  she  is  beneficially  interested  in  the  proceeds  of  sale,  is  a  bare 
trustee  within  the  meaning  of  s,  (5  of  the  V.  &  P.  Act,  1874  (now  replaced 
by  s.  16  of  the  T.  Act,  1893) :  Re  Docwra  (1885),  29  Ch.  D.  693 ;  54  L.  J.  Ch. 
1121.  The  husband  of  a  married  woman  who  is  seised  in  her  right  is  not 
a  bare  trustee  within  the  Fines  and  Eecoveries  Act,  1833 :  Keer  v.  Brown 
(1859),  Johns.  138  ;  28  L.  J.  Ch.  477.  A  married  woman,  who  is  a  trustee 
and  mortgagee,  on  payment  of  the  mortgage  debt,  is  a  bare  trustee  within 
the  meaning  of  s.  16  of  the  T.  Act,  1893:  Ite  Howgate  and  Oshorn,  1902, 
1  Ch.  451  ;  71  L.  J.  Ch.  279;  cf.  Be  Ilarhness  and  AUsojip,  1896,  2  Ch.  358; 
65  L.  J.  Ch.  726.  See  now  the  M.  W.  P.  Act,  1907,  which  enables  a  married 
woman  trustee  to  dispose  of  trust  property  without  the  deed  being  acknow- 
ledged, though  possibly  the  concurrence  of  her  husband  may  still  be  requu-ed. 
It  is  unnecessary  to  trace  the  legal  estate  further  than  to  show  that  it  can 
be  got  in,  and  a  good  title  is  made  by  showing  a  good  equitable  title  and 
j)ower  to  get  in  the  legal  estate  under  the  Trustee  Acts  or  otherwise  :  Cam- 
herwell  Bmldin<j  Hodetij  v.  IloUowaij  (1879),  13  Ch.  D.  754  ;  49  L.  J.  Ch.  361. 
(.t)  Without  these  words  the  costs  of  deducing  title  will  fall  on  the  vendor  : 
Be  Adams  and  Frost,  1907,  1  Ch.  695;  76  L.  J.  Ch.  408. 

{y)  As  to  the  necessity  for  these  words,  see  Sheerness  IT.  IF.  Co.  v.  Poison 
(1861),  3  D.  F.  &  J.  36 ;  30  L.  J.  Ch.  326. 

[z]  This  condition  is  framed  in  general  terms,  but  it  would  be  more  usual 
to  state  tlio  circumstances  under  which  the  presumption  is  to  be  made.  It 
must  not  be  used  unless  it  is  believed  that  the  legal  estate  has  been  got  in. 

As  to  when  the  conveyance  of  the  legal  estate  will  be  presumed,  see 
Dissertation,  p.  127. 
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determination  of  those  Leases,  nothing  being  now  known  by  the 
Vendor  concerning  the  same,  or  either  of  them. 

54.  The  Parchaser[s]  shall  be  deemed  to  have  notice  of  the  Notice  of 
terms  on  which  all  tenants  hold  (a),  whether  arising  during  the  tenants. 
continuance  or  after  the  determination  of  the  tenancies,  including 

any  right  to  remove  fixtures,  and  shall  not  object  on  account  of 
there  being  no  agreement  in  writing  with  any  tenant. 

55.  Abstracts  or  copies  of  the  Leases  or  of  the  agreements  Contents  of 
(if  in  writing)  under  which  the  tenants  hold  can  be  inspected  at 

the  office  of  the  Vendor's  solicitors  during  a  period  of  fourteen 
days  next  preceding  the  day  of  sale  or  in  the  sale-room  at  the 
time  of  sale,  and  the  [each]  Purchaser  shall,  whether  he  inspects 
the  same  or  not,  be  deemed  to  have  notice  of  and  shall  take 
subject  to  the  terms  of  all  the  existing  tenancies,  whether 
arising  during  the  continuance  or  after  the  expiration  thereof, 
and  such  notice  shall  not  be  affected  by  any  partial  or  incomplete 
statement  in  the  particulars  with  reference  to  the  tenancies  (h), 
and  no  objection  shall  be  made  on  account  of  there  not  being  an 
agreement  in  writing  with  any  tenant. 

56.  No  objection  shall  be  made  on  the  ground  that  any  Lease  Leases  by 
or  agreement   for  tenancy  was    made  or  entered    into    by    a  alone!  ° 
Mortgagor  [or  that  a  mortgagor  accepted  the  surrender  of  any 

lease]  without  the  concurrence  of  his  Mortgagees  (c). 


(rt)  This  condition  should  be  used  where  the  sale  is  expressed  to  be  made 
"  subject  to  the  tenancies  "  and  the  tenancies  are  not  specified  :  CaJmllero  v. 
Ilentij  (1874),  L.  E.  9  Ch.  447  ;  43  L.  J.  Ch.  635  ;  and  see  Dart,  7th  ed.,  884,  885. 
The  purchaser  must  be  given  an  opportunity  to  inspect  any  imjiortant  leases. 
See  next  form. 

[h)  See  note  to  last  form.  In  the  case  of  a  sale  by  private  treaty  the  form 
will  run  thus:  "  Abstracts  or  copies,  kc.  [as  in  text],  under  which 
the  tenants  hold  have  been  inspected  by  the  Purchaser,  who 
shall  be  deemed,  &c.,  and  such  notice  shall  not  be  affected  by 
any  partial  or  incomplete  statement  in  this  agreement  with 
reference,  &c." 

(c)  This   condition   is   not   required  where   the   lease  takes  effect  under  Leases  by 
Conv.  Act,  1881,  s.  18,  or  has  been  brought  within  that  s.  by  agreement.     As  mortgao'oi" 
to  how  a  lease  bj'  mortgagor  and  mortgagee  now  takes  effect  having  regard 
to  the  s.,  see  John  Bros.  v.  Holmes,  1900,  1  Ch.  188  ;  69  L.  J.  Ch.  149.     There   Surrender  (o 
is  no  implied  power  for  the  mortgagor  to  accept  a  surrender  of  a  lease  granted  mortgagor. 
under  the  s. :  Rohhins  v.  Whyte,  1906,  1  K.  B.  Vlb;  75  L.  J.  Iv.  E.  38. 
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Presumption 
as  to  regularity 
of  proceedings 
where  pur- 
chase made 
under  an 
Inclosure  Act. 


Allotments 
and  exchanges 
under  Inclo- 
sure Acts. 


Exchanges  for 

adjusting 

Doundaries, 


As  to  land 
acquired  under 
agreement  for 
exchange 
without  a 
conveyance. 


Encroach- 
ments. 


57.  Where  any  part  of  the  property  appears  from  the  abstract 
to  have  been  purchased  from  the  Commissioners  mider  an 
Inclosure  Act,  the  Purchaser  shall  assume  that  the  provisions 
of  the  Act  in  relation  to  the  sale  by  the  Commissioners,  the 
payment  of  the  purchase-money,  and  the  discharge  of  such 
part  of  the  property  from  tithe  have  been  duly  complied 
with  ((?). 

58.  All  exchanges  and  allotments  made  more  than years 

before  the  day  of  sale  under  any  Inclosure  Act  or  award  shall, 
unless  the  contrary  appears,  be  deemed  duly  made  in  respect  of 
the  title  under  which  the  lands  taken  in  exchange  or  on  allot- 
ment appear  by  the  abstract  or  otherwise  to  have  been  since  held, 
and  no  requisition  or  objection  shall  be  made  in  respect  of  any 
such  exchange  or  allotment,  or  in  respect  of  the  title  to  the  land 
given  in  exchange,  or  in  respect  whereof  the  allotment  was  made 
[or  in  respect  of  the  award]  {e). 

59.  Where  exchanges  of  small  pieces  of  land  have  been  made 
for  adjusting  boundaries,  the  Vendor  shall  not  be  required 
to  show  title  to  or  identify  any  land  so  taken  or  given  in 
exchange  if). 

60.  About  an  acre  of  land,  part  of  Lot ,  was  acquired  by 

the  vendor  under  an  agreement  for  exchange  made  in  the  year 

with  A.  B.,  and  has  been  in  the  possession  of  the  Vendor 

since  that  time,  but  no  conveyance  has  been  made  to  him  for 
completing  such  exchange.     The  said  A.  B.  died  intestate  in  the 

year ,  leaving  an  infant  heir, .     The  Vendor  shall  not 

be  required  to  procure  a  conveyance  of  the  said  land,  or  to 
furnish  any  title  thereto,  or  to  the  land  given  by  him  in  ex- 
change for  the  same,  other  than  the  aforesaid  agreement  {[/). 

61.  A  small  strip  of  the  property  was  acquired  by  encroach- 
ment in  the  year  18 —  by  A.  B.,  who  was  then  a  lessee  of  the 


Title  to  land 
under  inclo- 
sure aAvard. 


Adjustments 
of  boundaries 
without  any 
conveyances. 


(J)  See  Dart,  7tli  ed.,  181,  as  to  tlie  necessity  for  this  condition. 

(e)  See  note  to  Form  No.  21.  Upon  the  sale  of  lands  allotted  under  an 
inclosure  award,  the  abstract  down  to  the  award  must  be  that  of  the  title  to 
the  lands  in  resjject  of  which  the  allotment  was  made  :  Dart,  7th  ed.,  181, 
322  et  seq.;  and  see  Be  Alms  Corn  Charity,  1901,  2  Ch.  750;  71  L.  J.  Ch.  76. 

(/)  Frequently  a  boundary  is  adjusted  between  adjoining  owners  without 
any  deed  of  exchange  or  cross  conveyances  being  executed.  It  seems  that 
if  each  party  enters  in  the  lifetime  of  the  other  and  the  land  is  in  the  same 
county,  the  exchange  will  be  valid  :  Litt.  s.  62  ;  Dart,  7th  ed.,  1036,  1037. 

((/)  Form  No.  51  should  also  be  used  in  regard  to  the  legal  estate. 
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remaining  property.  The  said  A.  B.  subsequently  acquired  the 
freehold  reversion  of  the  property  comprised  in  his  Lease,  but 
the  conveyance  did  not  include  the  said  strip  of  land.  The 
Purchaser  shall  assume  that  the  said  A.B.  intended  the  encroach- 
ment for  his  own  benefit,  and  shall  not  require  any  evidence  of 
the  title  of  the  Vendor  thereto  except  the  production  of  the  con- 
veyance to  him  by  the  said  A.  B.  of  the  said  strip  (/(). 

62.  Every  recital  or  statement  contained  in  any  deed  or  other  Recitals 

evidence 

instrument  dated years  or  upwards  before  the  day  of  sale, 

shall  be  accepted  as  conclusive  evidence  of  the  matter  or  fact 
recited  or  stated  (i). 

63.  The  Vendor  is  selling  as  mortgagee  under  his  statutory  Mortgagee 
power  of  sale,  and  the  Purchaser  shall  not  require  any  evidence  statutory 
that  the  power  has  become  exercisable  nor  make  any  objection  po«er  of  sale. 
or  requisition  with  reference  thereto  (k). 

64.  Where  any  mortgage  has  been  made  to  the  trustees  of  a  Building  and 
Building  [Friendly]  Society,  and  a  receipt  for  the  money  secured  soclety^mort- 
appears  to  be  indorsed  on  the  mortgage  deed,  and  purports  to  be  s^s^^- 
signed  by  trustees  [and  countersigned    by    a    secretary]  of  the 

Society,  the  Purchaser  shall  assume  that  the  persons  so  signing 

(//)  Inclosures  or  encroachments  made  by  a  tenant  will  generally,  as  Encroach- 
between  him  and  his  landlord,  be  the  property  of  the  latter,  unless  it  can  be  mt^iits. 
proved  that  the  tenant  at  the  time  intended  the  encroachment  for  his  own 
benefit,  and  not  to  hold  it  as  he  held  the  estate  of  which  he  was  tenant : 
Doe  V.  Jones  (1847),  15  M.  &  W.  580  ;  16  L.  J.  Ex.  38  ;  Andrews  v.  Ilailes 
(1853),  2  El.  &  Bl.  349 ;  22  L.  J.  Q.  B.  409 ;  Doe  v.  Tidhimj  (1854),  14  C.  B. 
304  ;  23  L.  J.  C.  P.  57  ;  Lord  Hastings  v.  Saddler  (1898),  79  L.  T.  355;  East 
Stunehouse  U.  D.  C.  v.  WiUoiujlihy,  1902,  2  K.  B.  318,  336  ;  71  L.  J.  K  B. 
873;  and  see  Dart,  7th  ed.,  182,  183. 

(t)  This  condition  is  only  required  where  the  recital  is  contained  in  an   Condition  as 
instrument  dated  within  twenty  years  :  see  V.   &  P.  Act,   1874,  s.   2,  r.  2.   to  recitals. 
On  a  sale  by  ti-ustees  a  condition  unnecessarily  restrictive  as  to  recitals  is  o,j  ^^\^  \j„ 
depreciatory  :  Dunn  v.  i^/oorZ  (1884),  25  Ch.  D.  629;  affd.  28  ib.  586;  53  L.  J.  trustees. 
Ch.  537  ;  54  ih.  370 ;  but  see  now  as  to  depreciatory  conditions  T.  Act,  s.  14. 

(A-)  See  Life  Jiderest,  <fcc.  v.  Hand  in  Hand,  &c.,  1898,  2  Ch.  230;  07 
L.  J.  Ch.  548.  Yet  when  the  purchase  is  completed  the  evidence  on 
this  point  is  not  material  (see  Conv.  Act,  1881,  s.  21  (2)),  and  it  would 
seem  to  follow  that  it  ought  not  to  be  asked  for.  The  three  months' 
default  in  payment  mentioned  in  s.  20  is  from  the  service  of  the  notice, 
not  from  the  date  fixed  by  the  notice  for  paj-ment :  Barker  v.  I/lin;/- 
worth,  1908,  2  Ch.  20;  77  L.  J.  Ch.  581.  The  duties  of  a  mortgagee 
who  sells  are  defined  in  Kennedy  v.  De  Trafford,  1897,  A.  C.  at  p.  185  ; 
66  L.  J.  Ch.  413. 
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As  to  satisfac- 
tion of  mort- 
gage. 


were  at  the  time  of  signing  the  duly  appointed  trustees  [and 
secretary  respectively]  of  the  Society,  and  accordingly  that  the 
receipt  operated  as  •  a  complete  release  and  reconveyance  of 
the  mortgaged  property,  and  shall  not  make  any  requisition, 
objection,  or  inquiry  in  reference  to  the  appointment  of  the 
trustees  or  secretary,  or  to  the  constitution  of  the  Society  (/). 
65.  The  Purchaser  shall  not  be  entitled  to  any  other  evidence 

of  the  satisfaction  of  a  Mortgage  dated  the day  of than 

the  fact  that  the  mortgage  deed  is  now  in  the  possession  of  the 
Vendor,  and  a  statutory  declaration  by  him  to  the  effect  that  the 

mortgage  deed  has  been  in  his  possession  during  the  last 

years,  and  that  no  claim  has  ever    been  made  upon  him  for 
principal  or  interest  under  the  same  (m) ;  nor  shall  any  objec- 
tion be  made  on  the  ground  that  the  legal  estate  is  outstanding. 
Satisfied  terra.       G6.  TiiE  beneficial  interest  in  a  charge  secured  by  a  term  of 
years  attendant  on  the  inheritance  with  the  beneficial  interest  in 


Friendly  and 
Building 
Society 
receii^ts. 


Rights  of 
mortgagor  and 
mortgagee 
under  Statutes 
of  Limitation. 


(/)  This  condition  with  the  words  in  brackets  applies  to  Eriendly  Societies : 
see  the  Friendly  Societies  Act,  1875,  s.  16(7),  now  rei^ealed  and  re-enacted 
by  the  Friendly  Societies  Act,  189(),  ss.  53  (1),  107  ;  see  also  the  Act  of  1908. 
Without  the  words  in  brackets,  it  applies  to  Building  Societies,  but  only  to 
those  established  under  6  &  7  AVill.  4,  c.  32  (see  s.  5),  whose  mortgages  were 
made  to  trustees.  If  the  society  has  been  established  under  the  Building 
Societies  Acts,  1874  (see  Act  of  1894,  s.  29),  it  is  a  corporation  (see  Act  of 
1874,  s.  9),  and  the  mortgage  is  made  to  the  corporation.  If  a  society 
established  under  the  previous  Act  has  obtained  a  certificate  of  incorporation 
under  the  Act  of  1874  (see  s.  7),  then  (see  s.  27)  the  securities  and  property 
become  transferred  from  the  trustees  to  the  corporation.  In  either  of  these 
cases  the  receipt  (see  s.  42)  will  be  under  the  seal  of  the  corporation  and 
proves  itself,  and  the  person  countersigning  would  be  assumed  to  be  the 
proper  officer  as  described,  so  that  no  special  condition  would  be  necessary. 
As  to  the  effect  of  the  indorsed  receipt,  see  HoskiiKj  v.  Smith  (1888),  13  A.  C. 
582  ;  58  L.  J.  Ch.  367,  and  cases  there  cited;  Harvey  v.  Municijiul,  dc.  Society 
(1884),  26  Ch.  D.  273;  53  L.  J.  Ch.  1126  ;  Crosbie-JIill  v.  Sayer,  1908,  1  Ch. 
866  ;  77  L.  J.  Ch.  466. 

{m)  Under  the  R.  P.  Lim.  Acts,  a  mortgagee  may  take  proceedings  to 
recover  land  within  twelve  years  after  the  last  payment  of  principal  or  interest : 
Kibhh  V.  Fairthorne,  1895,  1  Ch.  219  ;  64  L.  J.  Ch.  184 ;  but  after  the  period 
had  exi)ired  the  mortgagee  is  absolutely  barred  :  Ite  IlazeJdine,  1908,  1  Ch.  34 ; 
77  L.  J.  Ch.  97  ;  even  when  there  is  a  prior  mortgage  on  foot.  Where  a 
mortgage  is  paid  off  and  no  reconveyance  is  executed,  the  mortgagor  being 
a  tenant  at  will  does  not  acquire  the  legal  estate  till  the  expiration  of 
thirteen  years  :  Samh  to  Thompson  (1883),  22  Ch.  D.  614;  52  L.  J.  Ch.  406. 
See  also  Dart,  7th  eil.,  456  et  seq.  As  to  the  law  before  the  Act  of  1833,  see 
Carson,  2nd  ed.,  186-187. 
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the  land  became  vested  in  a  predecessor  in  title  of  the  Vendor 
in  the  year  18 —  .  The  Purchaser  shall  not  require  any  evidence 
or  take  any  objection  as  to  the  creation  of  or  title  to  the  said 
term,  and  shall  assume  that  the  same  is  satisfied  and  merged  in 
the  inheritance  (n). 

67.  An  Indenture  dated  the day  of was  executed  by  As  to  deed 

the  attorney  of  the  Vendor.     The  Purchaser  shall  assume  that  attomry.  ^ 
the  principal  was  then  living  (o). 

68.  A  deed  dated  in  the  year is  expressed  to  be  made  in  Deed  executed 

exercise  of  a  power.  The  Purchaser  shall  assume  that  the 
formalities   prescribed  by  the  instrument  which  conferred  the 

power  were  dul}^  complied  with  and  shall  not  require  the  produc- 
tion of  such  instrument  or  take  any  objection  in  respect  thereof  (/>). 

69.  The  property  was  specifically  devised  [bequeathed]  to  the  No  proof  of 

rr-i  ttSSGllt    to 

Vendor  by  the  Will  of  a  testator  who  died  in  the  year .     The  devise  or 

Purchaser  shall  assume  that  the  assent  of   the   executors   was  ^^^ehoidror 
given  to  the  devise  [bequest],  and   shall   require   no   evidence  leaseholds, 
thereof   (q)  [but   the  Purchaser  shall   be   entitled   at   his   own 
expense,  if  he  so  requires,  to  a  statutory  declaration  that  the 
Vendor   has    been  in  possession  or  in  receipt  of  the  rents  and 
profits  since  the  death  of  the  said  testator]. 

70.  The  property  was  specifically  devised  to  A.  B.  by  the  Will  No  evidence 

of  death. 

(/()  See  the  Satisfied  Terms  Act,  1845.     Until  the    two  beueficial  interests    Satisfied 
become  united,  the  term  does  not  become  satisfied  :  Dart,  7th  ed.,  534,  535.    terms. 
No  useful  purpose  beneficial  to  the  owner  of  the  term  must  remain  unsatis- 
fied: Anderson  v.  Pignet  (1872),  L.  E.  8  Ch.  at  p.  189;  42  L.  J.  Ch.  310. 

(o)  This  condition  is  not  required  where  an  irrevocable  power  is  given 
under  the  Conv.  Act,  1882,  s.  8  or  s.  9,  which  apply  to  powers  of  attorney 
created  by  instruments  executed  after  1882. 

(p)  This  condition  is  not  required  if  the  deed  creating  the  power  is  dated   Execution  and 
before  the  time  fixed  for  the  commencement  of  the  title  :  Conv.  Act,  1881,    ^"g*'^^  umiei°^ 
s.  3  (3)  ;  and  see  Dissertation,  p.  G5,  snj^  powers. 

(7)  Leaseholds  vest  in  the  executor  on  the  death  of  the  lessee  and  pass   Assent  of 

to  the  legatee  as  soon  as  he  assents  to  the  bequest,  which  assent  need  not  be   executor  to 
°  •'■  '  bequest  or 

in   writing:  Re   Cidrerhouse,    1896,  2  Ch.  251  ;    05  L.  J.  Ch.  484;    Austin   devise. 

V.  Beddoe  (1893),  41  W.  E.  619.     Until  the  assent  is  given  the  executor's 

power  of  sale  remains:  Gralium  v.  Drummond,  1S96,  1  Ch.  968  ;  65  L.  J.  Ch. 

472.     The  same  remarks  now  apply  to  freeholds  under  Part  I.  of  the  Land 

Transfer  Act,  1897,  in  the  case  oiE  deaths  occurring  after  1897.     A  legal 

estate  in  copyholds   does  not  j)ass  to  the  executor,  but  an  equity  does : 

lie  Somerrille   and  Turner,  1903,  2  Ch.  583;   72  L.  J.  Ch.  727.      Where  the 

legatee  or  devisee  sells  and  the  assent  was  not  given  in  writing  or  has  been 

lost,  the  above  condition  should  be  used. 


172  SPECIAL    CONDITIONS    (fORMs). 

of  a  testator  who  died  in  the  year .     The  said  A.  B.  dis- 
appeared in  the  yenr ,  and  has  not  been  heard  of  since  that 

time.  The  Purchaser  shall  assume  that  the  said  A.  B.  pre- 
deceased the  testator,  and  that  the  property  passed  under  the 
gift  of  the  testator's  residuary  estate,  and  shall  be  satisfied  as  to 
the  above-mentioned  facts  on  the  production  of  a  statutory 
declaration  stating  the  date  of  such  disappearance  and  the  steps 
which  were  taken  to  discover  the  said  A.  B.  (r). 
Dower.  71.  It  shall  be  assumed  that  no  wife  or  widow  of  any  former 

owner  is  entitled  to  dower  or  freebench,  unless  it  appear  on  the 
abstract  that  he  was  married  (.s). 


(r)  See  Re  Ahkrsei/,  1905,  2  Ch.  181 ;  74  L.  J.  Ch.  548;  He  Jackson,  1907, 
2  Ch.  354 ;  76  L.  J.  Ch.  354. 

Dower.  (s)  This  condition  is  only  necessary  in  case  of  an  intestacy,  or  of  a  jjerson 

of  an  ago  to  have  been  married  on  or  before  the  1st  Januarj-,  1834. 

Old  Law.  Under  the  old  law  of  dower,  a  widovv  was  entitled  to  dower  out  of  all  cor- 

poreal hereditaments,  and  also  out  of  all  incorporeal  hereditaments  which 
savoru'  of  the  realty,  as,  for  instance,  advowsons  appendant  or  in  gross, 
tithes,  rents,  franchises,  commons  appendant,  &.G.,  of  which  her  husband  was 
solely  seised  for  any  legal  estate  of  inheritance  in  possession  at  any  time 
during  the  coverture,  and  which  the  issue,  if  any,  of  the  wife  might  by 
possibility  inherit,  but  not  out  of  equitable  estates. 

Present  Ijaw.  The  Dower  Act,  1833,  s.  2,  provides  with  respect  to  every  woman  married 

after  the  1st  January,  1834,  that  when  the  husband  dies  beneficiallj' 
entitled  to  any  land  for  an  interest  which  shall  not  entitle  his  widow  to 
dower  out  of  the  same  at  law,  and  such  interest,  whether  wholly  equitable, 
or  partly  legal  and  partly  equitable,  is  an  estate  of  inheritance  in  possession, 
or  equal  to  an  estate  of  inheritance  in  possession  (other  than  an  estate 
in  joint  tenancy),  then  his  widow  shall  be  entitled  in  equity  to  dower  out  of 
the  same  land. 

The  Act  also  provides  that  the  widow  may  be  deprived  by  her  husband  of  her 
right  to  dower,  not  only  by  a  declaration  in  a  deed  that  she  shall  not  be  entitled 
to  dower  (see  Re  Gibbon,  1909,  1  Ch.  367  ;  78  L.  J.  Ch.  264),  but  by  an  absolute 
disposition  of  the  property  in  his  lifetime,  or  by  his  will,  or  by  a  declaration 
in  the  conveyance  to  the  husband,  or  by  any  deed  executed  by  him,  or  by  a 
declaration  in  his  will,  that  she  shall  not  be  entitled  to  dower  (ss.  4,  6,  7). 
Partial  estates  and  charges  created  bj^  any  disposition  or  will  of  a  husband, 
and  all  debts,  incumbrances,  contracts,  and  engagements  to  which  his  land 
shall  be  subject,  are  valid  as  against  the  wife's  right  to  dower  (s.  5).  If  the 
husband  devises  any  land  to  his  widow,  out  of  which  she  would  be  dowable 
if  the  same  had  not  been  so  devised,  or  any  estate  or  interest  therein,  her 
right  to  dower  is  thereby  destroyed  in  respect  of  any  land  of  her  husband, 
unless  the  will  provides  to  the  contrary  (s.  9).  But  the  Act  does  not  prevent 
a  Court  of  equity  from  enforcing  any  covenant  or  agreement  entered  into 
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72.  The  statutory  declaration  with  which  the  Vendor  on  the  Declaration 
occasion  of  his  purchase  was  furnished  in  proof  of  the  pedigree  former  Vendor 

of  ,  of  the  identity  of  the  property,  and  of  various  other  *'^  ^'^  accepted. 

circumstances  connected  with  the  title,  shall  be  accepted  by  the 
Purchaser  as  conclusive  evidence  of  the  facts  therein  stated  and 
declared.  A  copy  of  the  declaration  can  be  inspected  by  the 
Purchaser  at  the  office  of  the  Vendor's  solicitor  at  any  time 

during  the  period  of  fourteen  days  next  preceding  the  sale  and 
in  the  sale-room  at  the  time  of  sale,  and  the  Purchaser,  whether  he 
inspects  or  not,  shall  be  deemed  to  have  notice  of  all  the  contents 
thereof, 

73.  As  to  Lot ,  no  claim  having  been  made  against  the  Evidence  as  to 

Vendor  in  respect  of  a  legacy  of  £, ,  charged  thereon  by  the  a  partlcuiTr ° 

will  of  a  former  owner,  who  died  more  than years  ago,  and  ^^s^cy. 

which  became  payable  on  his  death,  but  for  which  no  receipt  or 

release  can  be  produced,  the  Purchaser  shall  assume  that  all 
claims  in  res]3ect  of  the  legacy  have  been  discharged  (u). 

74.  The  Vendor  shall  not  be  required  to  produce  the  receipt  Evidence  as  to 

satisfaction 

■ — . _    of  legacies 

generally, 
by  the  husband  not  to  bar  the  right  of  his  widow  to  dower  out  of  his  lands, 
or  any  of  them  (s.  11). 

The  Dower  Act  extends  to  lands  of  gavelkind  tenure  :  Farley  v.  Bnnham 
(1861),  2  John.  &  H.  177  ;  30  L.  J.  Ch.  239  ;  but  not  to  copyholds  :  Powdrell 
V.  Jones  (1854),  2  8m.  &  G.  407  ;  24  L.  J.  Ch.  123.  If  a  copyholder  has  died 
intestate,  proof  will  be  required  that  he  did  not  leave  a  wife  entitled 
to  freebench,  but  if  he  devised  the  property  by  will,  freebench  is 
barred  by  s.  3  of  the  Wills  Act,  1837  :  Lacey  v.  Hill  (1875),  L.  E.  19  Eq. 
34G;  44  L.  J.  Ch.  215;  Re  TJwmas  (1886),  34  Ch.  D.  166;  56  L.  J.  Ch.  9. 
The  Real  Property  Limitation  Acts  do  not  apply  to  an  action  for  assign- 
ment of  dower  :   Williams  v.  Thimas,  1909,  1  Ch.  713;  78  L.  J.  Ch.  473. 

Where  the  net  value  of  an  intestate's  estate  exceeds  £500  the  widow,  if  Intestates 
there  are  no  issue,  will  be  entitled  to  £500  as  well  as  dower :  Intestates  J^q*)^*®  ^'^^^ 
Estate  Act,  1890,  s.  4.  The  dower  comes  after  the  £500  and  is  subject  to  it : 
Re  Charriere,  1896,  1  Ch.  912  ;  65  L.  J.  Ch.  460.  The  Act  does  not  apply  to 
cases  of  partial  intestacy  :  Re  Twig;/,  1892,  1  Ch.  579  ;  61  L.  J.  Ch.  444.  A 
widow's  right  under  the  Act  may  be  barred  by  a  settlement :  Dart,  7th  ed., 
542;  Re  Ho(jan,  1901,  1  Ir.  E.  168.  For  further  decisions  on  the  Act,  see 
//(  h.  Bryant,  1896,  P.  159  ;  65  L.  J.  P.  96  ;  Re  Heath,  1907,  2  Ch.  270  ;  76 
L.  J.  Ch.  450  ;  Re  Cuffe,  1908,  2  Ch.  700  ;   77  L.  J.  Ch.  776. 

(h)  a  legacy  shoiild   not  as  a  rule  be  charged  on  real  estate.     If  any  Mode  of 
capital  sums  are  to  be  raised  out  of  land,  either  a  term  should  be  limited  to   charging 
trustees  on  trust  to  raise  them  or  the  land  should  be  devised  on  trust  for  sale      "' 
and  the  legacy  made  payable  out  of  the  proceeds.     An  annuity  charged  on 
land  shonld  be  limited  as  a  rent-charge,  unless  there  is  a  trust  for  sale. 
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Legacies 
charged  on 
land. 


Alterations  in 
documents. 


for,  or  any  other  evidence  of,  the  satisfaction  of  any  pecuniary 
legacy  bequeathed  i)y  the  Will  of  a  testator  who  died  in  the  year 

,  the  payment  of  which  is  not  thereby  postponed,  and  the 

Purchaser  shall  assume  that  every  such  legacy  has  been 
satisfied  (r). 

75.  As  regards  legacies  and  capital  sums  charged  by  the  will 
of  any  person  who  died  more  than  twelve  years  before  the  day  of 
sale,  a  statutory  declaration  will,  if  required  by  any  Purchaser, 
be  furnished  at  his  expense,  to  the  effect  that  no  interest  has 
been  paid  thereon  and  no  claim  made  in  respect  thereof  for  twelve 
years  and  upwards  last  past,  and  upon  the  evidence  afforded 
by  such  declaration  it  shall  be  assumed  that  the  legacies  and 
capital  sums  have  been  paid  (x). 

76.  In  an  Indenture  of  conveyance  dated  the day  of , 

the  words  "  and  his  heirs  "  appear  to  have  been  added  after  the 
deed  was  engrossed.  The  Purchaser  shall  assume  that  the  said 
words  were  added  before  the  deed  was  executed,  and  shall  not 
take  any  objection  in  respect  of  such  alteration  (y). 

77.  The  property  was  purchased  by  the  Vendor  in  the  year 

at  the  request  of  the  tenant  for  life  of  the  proceeds  of  sale 

of  property  directed  to  be  sold  by  the  Will  of  the  late  A.  B., 
which    did    not    contain    any    power    to    purchase    land,    and 

(v)  The  period  of  limitation  in  tlie  case  of  a  legacy  charged  on  land  is 
twelve  years  :  R.  P.  Lim.  Act,  1874,  s.  8  ;  only  six  years'  arrears  of  interest 
can  be  claimed. 

(x)  Although  more  than  twelve  years  may  have  elapsed  since  legacies 
and  sums  charged  on  the  land  became  payable,  the  purchaser  is  entitled  to 
require  receii^ts  or  a  release  from  the  person  entitled  to  those  charges,  as  the 
claims  on  their  account  may  still  be  subsisting  by  reason  of  infancy,  or  other 
disability,  or  of  some  intermediate  acknowledgment :  Shields  v.  Bice  (1839), 
3  Jur.  950;  Cool-e  v.  Soltau  (1824),  2  Sim.  &  St.  154;  2  L.  J.  (0.  S.)  Ch. 
30  ;  and  see  the  E.  P.  Lim.  Act,  1874,  s.  8  ;  and  generally,  as  to  the  presump- 
tion of  the  satisfaction  of  charges,  Dart,  7th  ed.,  459  et  scq.  A  condition 
that  "no  evidence  shall  be  required  of  the  payment  of  any  sum  of  money 
charged  on  the  property  which  became  payable  twelve  years  or  upwards 
prior  to  the  day  of  sale"  jirecludes  a  purchaser  from  requiring  a  conditional 
surrender  of  copyholds  by  way  of  mortgage,  where  the  mortgagee  had  not 
been  admitted,  to  be  vacated;  IIojijMnson  v.  Chamherlain,  1908,  1  Ch.  853; 
77  L.  J.  Ch.  567. 

(/y)  A  material  alteration  in  a  document  avoids  it,  but  an  immaterial 
alteration  does  not:  Re  Jlowgate  and  Oshorn,  1902,  1  Ch.  451  ;  71  L.  J.  Ch. 
279  ;  Bishop  of  Crediton  v.  BisJwj^  of  Exeter,  1905,  2  Ch.  455  ;  74  L.  J.  Ch.  697. 
The  presumption,  in  the  absence  of  evidence  to  the  contrary,  is  that  the 
alterations  were  made  before  execution :  see  Dart, 7th  ed.,  494;  Norton,  26—42. 
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accordingly  the  property  by  operation  of  law  became  impressed 
with  an  implied  trust  for  sale.      The  said  tenant  for  life  died 

on  the day  of .     The  Vendor  is  now  selling  under  the 

implied  trust  for  sale  at  the  request  of  the  beneficiaries,  who 
have  not  elected  to  take  the  property  in  its  present  state  or  done 
anything  to  put  an  end  to  the  trust  for  sale.  The  Purchaser 
shall  be  entitled  to  join,  in  his  conveyance,  C.  J).,  one  of  the 
beneficiaries,  for  the  purpose  only  of  acknowledging  that  the 
trust  for  sale  is  still  on  foot,  but  shall  not  require  the  concurrence 
of  any  other  beneficiary.      The  Purchaser  shall  be  entitled  to  an 

abstract  sufficient  to  show  that  the   said  C.  D.  is  a  person 

interested  in  the  proceeds  of  sale,  but  shall  not  be  entitled  to 
any  other  abstract  relating  to  the  beneficial  interests,  nor  make 
any  objection  or  inquiry  in  reference  thereto,  and  shall  assume 
that  the  trust  for  sale  is  subsisting  (z). 

78.  The  Purchaser  shall  assume  that  every  surrender  or  Power  of 
admittance  effected  pursuant  to  a  power  of  attorney  was  surrender 
authorised  by  the  power  under  which  it  appears  on  the  court 

rolls  to  have  been  made,  and  production  of  the  power  shall  not 
be  required  (a). 

79.  The  Lease  [or  Underlease]  contains  a  restriction  on  assign-  where  there  is 
ment  without  licence.     The  Vendor  will  immediately  after  the  to'^asriguVith- 
sale  and  at  the  cost  of  the  Purchaser  apply  for  and  endeavour  to  ^"*^  I'cence. 
obtain  the  necessary  licence,  and  the  Purchaser  shall  perform 

any  reasonable  condition  required  by  the  landlord  previous  to 
granting  it  (6),  and  if  the  Vendor  is  unable  to  obtain  it  within 

(z)  To  put  an  end  to  the  trust  for  sale  all  the  beneficiaries  must  be  siii  TruBt  for 
iuris ;  if  one  of  them  objects  to  take  the  property  as  real  estate  it  must  be  ^'^1'''  ^'^'^y 
sold.     Where  land  is  purchased  in  breach  of  trust  it  is  best  to  convey  it  on  "  "     ' 

trust  for  sale  and  keep  the  money  settlement  off  the  title ;  and  see  Dart, 
7th  ed.,  629,  G30. 

(a)  As  to  the  necessity  for  this  condition,  cf.  Re  Airey,  1897,  1  Ch.  104 ; 
66  L.  J.  Ch.  152.  See  the  Copyhold  Act,  1894,  s.  48,  as  to  the  appointment 
by  the  lord  or  tenant  of  an  agent  by  power  of  attorlleJ^ 

(h)  The  vendor  is  not  bound  to  take  legal  proceedings  for  the  piu'pose  of 
obtaining  the  landlord's  consent:  Lehmann  v.  McArthitr  (1868),  L.  E.  3  Ch. 
496 ;  37  L.  J.  Ch.  625.  Apart  from  any  cojulition  the  vendor  is  bound  to  do  Licence  to 
his  best  to  obtain  the  licence,  and  is  liable  in  damages  if  he  does  not  do  so  :  assign. 
Day  V.  Sinyletm,  1899,  2  Ch.  320;  68  L.  J.  Ch.  593;  rf.  BahiY.  Fothen/ill 
(1874),  L.  E.  7  II.  L.  158  ;  43  L.  J.  Ex.  243  ;  and  see  Pease  v.  Cuurtimj,  1904,  2 
Ch.  503  ;  73  L.  J.  Ch.  760  ;  but  he  need  not  obtain  it  until  the  title  is  accepted 
and  a  conveyance  tendered  :    Ellis  v.  Royers  (1885),  29  Ch.   D.  661,  672 
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weeks  from  the  day  of  sale  lie  may  rescind  the  contract  for 

sale  in  the  same  manner  and  upon  the  same  terms  as  if  the 
Purchaser  had  made  and  insisted  on  a  requisition  which  the 
Vendor  is  unable  to  comply  with. 

80.  The  Lease  being  at  a  nominal  rent,  the  mere  fact  of 
possession  under  it  at  tlie  time  of  completion  of  the  purchase 
shall  be  accepted  as  sufficient  evidence  of  due  performance  of 
the  lessee's  covenants  up  to  that  time  (c). 

81.  An  abstract  or  copy  of  the  Lease  [s]  [or  Underlease]  creating 
the  term[s]  sold  as  mentioned  in  the  particulars  can  be  inspected 
at  the  office  of  the  Vendor's  solicitors  during  a  period  of  fourteen 
days  next  preceding  the  day  of  sale  or  in  the  sale-room  at  the 
time  of  sale ;  and  the  Purchaser  shall,  whether  he  inspects  the 
same  or  not,  be  deemed  to  have  notice  of  all  the  contents  thereof, 
and  such  notice  shall  not  be  affected  by  any  partial  or  incomplete 
statement  of  those  contents  in  the  particulars  or  these  conditions 
[add  in  case  of  sale  of  an  underlease,  and  no  inquiry  shall  be  made 
as  to  the  contents  of  any  superior  Lease]  (d). 

82.  If  any  Lot  described  as  held  by  Lease  should  [otherwise 
than  in  the  abstract]  appear  to  be  held  by  underlease  the 
Purchaser  thereof  shall  not  make  any  objection  on  this  account, 
nor  claim  any  compensation  on  account  of  misdescription  (e). 


Purchaser  of 
lease  not 
bound  to  take 
underlease. 


As  to  when  the  purchaser  is  entitled  to  act  as  thovigh  the  vendor  had  failed 
to  perform  such  a  condition,  see  Smith  v.  Butler,  1900,  1  Q.  B.  694;  69 
L.  J.  Q.  B.  521.  As  to  whether  the  title  can  be  forced  on  a  purchaser  if 
the  lessor  withhold  consent  "  unreasonably,"  see  Ite  Marsltall  and  Salt, 
1900,  2  Ch.  202  ;  69  L.  J.  Ch.  542. 

(c)  As  to  the  necessity  for  this  condition,  see  Be  Moody  and  Yates  (1SS5),  28 
Ch.  D.  661 ;  aff.  30  ih.  344  ;  54  L.  J.  Ch.  584,  886.  In  the  case  of  a  mortgage 
term  {e.g.,  to  raise  portions)  created  out  of  the  fee  simple  there  would  be  no 
lessee's  covenants  ;  in  the  case  of  a  sub-term  created  for  mortgage  purposes 
the  mortgagee,  if  in  possession,  would  be  able  to  produce  the  receipt  for  rent. 

{d)  See  Note  to  Form  No.  41,  suj). 

(e)  A  pvirchaser  is  not  bound  to  take  a  title  by  underlease  instead  of 
lease  :  Madeley  v.  Booth  (1848),  2  De  G.  &  S.  718  ;  Be  Beijfus  and  Masters  (1888), 
39  Ch.  D.  110;  unless  the  particulars  and  conditions  are  sufficient  to  give 
him  notice  of  the  underlease  :  Caml&riveU  Building  Society  v.  Hollowuy  (1879), 
13  Ch.  D.  754  ;  49  L.  J.  Ch.  361.  An  underlease  may  generally  be  known 
by  its  being  for  a  term  less  a  few  days,  or  by  the  rent  being  reserved  to  or 
the  covenants  being  entered  into  with  the  executors  and  administrators,  and 
not  the  heirs.  This  condition  is  depreciatory  on  a  sale  by  trustees  unless  it 
is  not  known  what  lots  are  held  by  underlease :  Be  Bayner  (1885),  53  L.  T. 
495  ;  but  see  as  to  depreciatory  conditions,  T.  Act,  1893,  s.  14. 
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83.  No  objection  shall  be  made  on  account  of  the  covenants  As  to  cove- 
by  the  tenant  in  any  underlease  not   corresponding  with   the  leaseholds 
covenants  by  the  lessee  in  the  Lease  under  which  the  property  underleases. 
is  held  (/). 

84.  No  objection  shall  be  made  on  account  of  any  document  unstamped 
executed  before  the  17th  May,  1888,  being  unstamped  or   not    °*^'^^^^  ^• 
sufficiently  stamped,    and   any   such   document  which   the   [a] 
Purchaser  requires  to  be  stamped  or  further  stamped  shall  be 
procured  to  be  so  stamped  by  him  and  at  his  expense  (g)  [but 

the  Vendor  is  not  aware  of  any  such  document]. 

85.  No  objection  shall  be  made  on  account  of  any  document  Unstamped  or 
executed   before    the    17th    May,    1888,    being    unstamped   or  aocumeut^s*! 
insufficiently  stamped  (/<),  or  on  account  of  any  document  not 

being   registered   in   the Deeds   Eegistry,    and   any   such 

document  which  the  [a]  purchaser  requires  to  be  stamped  or 
further  stamped  or  registered  shall  be  procured  to  be  so  stamped 
or  registered  by  him  and  at  his  expense. 

Section  IV. 
As  to  Identiiii  and  Matters  arising  on  the  Particnlars. 

86.  No  further  or  other  evidence    shall  be  required  of   the  identity  (0 
identity  of  the  property  [Lot  or  Lots]  described  in  the  particulars 

with  the  property  to  which  title  is  shown  by  the  abstract 
besides  such  evidence  (if  any)  as  may  be  gathered  from  the 
descriptions  in  the  documents  abstracted  ;  [but  the  [any]  Pur- 
chaser shall  be  furnished  at  his  own  expense,  if  he  so  require, 
with  a  statutory  declaration  [by  the  Vendor  or  some  other  person] 
that  the  property  has  \<)r  Lot  or  Lots  have]  for  twelve  years  or 
upwards  next  preceding  the  day  of  sale  been  held  and  enjoyed 
in  accordance  with  the  title  shown  thereto  (A)] . 

(/)  If  the  covenants  in  an  underlease  are  not  as  wide  as  those  in  the  head 
lease  it  may  give  rise  to  a  forfeiture,  and  the  lessee  might  not  have  a  remedy 
over  against  the  underlessee. 

{(j)  This  condition  is  useless  as  regards  any  instrument  executed  before  the    Vendor's 
passing  of  the  Customs  and  Inland  Eevenue  Act,  1888:  Stamp  Act,  IS'Jl,   ?^^'Pjjj"" 
6,  117;  Highmore,  2nd  ed.,  210.     The  vendor's  obligation  to  stamp  extends   documents, 
to  agreements  with  tenants  :   Cvlcman  v.  C.  (1898),  71)  L.  T.  66  ;  and  see  Dart, 
7th  ed.,  186.     Where  this  condition  is  used  see  that  the  contract  is  stamped 
at  the  time  of  execution. 

(A)  See  last  note. 

(0  See  Dart,  7th  ed.,  170  et  seq. ;  Curling  v.  Austin  (18G2),  2  Dr.  &  Sm. 
129  ;  this  condition  will  be  used  in  almost  every  case. 

(A-)  Th:s  last  paiagraph  should  only  le  iusei'teJ  when  it  is  possible  to 
P.  12 
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As  to  distin- 
guishing titles 
■and  tenures. 


As  to  excep- 
tions in 
xlocumcnts. 


Tithes  merged. 


Evidence  of 
hmd  being 
tithe  free. 


ObHgation  to 

distinguish 

titles. 


When  pro- 
]ierty  is 
tithe  free. 


87.  The  Vendor  shall  not  be  required  to  distinguish  th6 
parts  of  the  property  [any  Lot]  held  under  different  titles,  nor 
to  distinguish  tlie  freehold  from  the  copyhold  part  of  the  property 
[any  Lot],  nor  to  distinguish  copyholds  of  different  manors  (I). 

88.  Wherevek  in  any  document  there  is  a  general  excep- 
tion of  any  hereditaments  which  have  been  previously  sold,  the 
Purchaser  shall  assume  that  such  excepted  hereditaments  did  not 
include  any  part  of  the  property  comprised  in  the  particulars  (»()• 

89.  The  rectorial  tithes  on  the  property  were  [with  the  con- 
currence of  the  Board  of  Agriculture  and  Fisheries]  merged  in  the 

year .      The  abstract  of  title  thereto  shall  commence  with  an 

Indenture  dated  the day  of  ,  and  the  Purchaser  shall 

not  require  the  production  of  the  original  nor  any  abstract  or 
copy  of  the  grant  from  the  Crown  of  these  tithes,  nor  any 
information  as  to  the  date  of  such  grant,  or  otherwise  with 
reference  thereto  {n). 

90.  The  Purchaser  shall  require  no  other  evidence  that  the 
several  Lots  are  free  from  tithe  rent-charge  (o)  than  a  statement 

to  that  effect  in  the Inclosure  Award,  [or  than  a  statutory 

declaration  by  the  Vendor  or  his  agent  (to  be  made  at  the 
Purchaser's  expense)  that  no  tithes,  or  tithe  rent-charge,  have 
been  paid  for  the  same  for  twelve  years  prior  to  the  day  of  sale] . 

obtain  the  required  statutory  declaration.  In  the  case  of  sales  by  private 
contract  for  ' '  property  described  in  the  particulars  ' '  read  ' '  property  hereby 
agreed  to  be  sold." 

(/)  Without  this  condition  the  vendor  must,  it  would  seem,  distinguish  the 
various  jmrts  of  the  property:  Monroy.  Taylor  (1848),  8  Hare,  81 ;  3  Mac.  &  G. 
713 ;  1!1  L.  J.  Ch.  525;  and  see  Dart,  7th  ed.,  171.  Where  copyholds  are  indis- 
tinguishable fiom  freeholds  it  is  desirable  to  enfranchise  to  avoid  difficulties. 

[m)  These  general  exceptions  are  undesirable,  but  on  some  occasions  it 
may  be  difficult  to  avoid  using  them.  Usually  they  may  be  rendered 
unnecessary  by  employing  a  general  description,  e.g.,  "  the  hereditaments 
now  subject  to  the  limitations  of  the  settlement,"  or  "now  subject  to 
redemption  under  the  mortgage,"  or  the  excepted  property  may  be  scheduled. 

{)t)  As  to  tithe  rent-charge  and  merger  generally,  see  Dart,  7th  ed.,  395 
ct  seq. 

(o)  Where  a  vendor  is  owner  of  lands,  and  of  the  tithes  issuing  out  of 
them,  but  the  tithes  have  not  been  mei'ged,  the  particulars  ought  not  to 
state  the  lands  as  lithe  free,  but  should  provide  for  the  conveyance  of  the 
tithes.  If  they  are  not  conveyed,  it  seems  that  the  vendor  would  be  entitled 
to  claim  them  from  the  purchaser. 

A  property  may  be  tithe  free  in  virtue  of  a  prcscrii^tive  composition, 
commonly  called  a  modus  decimandi,  or  by  reason  of  a  composition  made 
under  an  Inclosure  Act,  or  by  merger  or  redemption  under  the  Tithe  Acts, 
183Gtol891. 
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91.  The   Purchaser    shall    not     require    production    of    the  Ciown  grant 

•    .       1  ^     L        L  J.^  •  1  c  oi  tithes. 

orignial,  nor  any  abstract  or  copy,  nor  any  other  evidence  of  or 
information  with  respect  to  the  grant  from  the  Crown  of  the 
tithes.  [Add,  if  required,  nor  any  evidence  that  the  tithes  are 
not,  &c.,  continue  as  in  the  next  condition.^ 

92.  The  Vendor  shall  not  be  required  to  furnish  any  evidence  Repair  of 
that  the  rectorial  tithes  are  not   subject  to    the  repair  of  the  ^  ^^'^^ ' 

chancel  of  the  Parish  Church  of ,  and  the  purchaser  shall  take 

subject  to  such  liability  (if  any)  as  exists  in  respect  to  such  repair. 

93.  The  redemption  of  the  land  tax  will  be  shown  by  production  Evidence  of 

of  the  certificate  of  the  contract  dated  in  the  year ,  and  no  land^tax!""^  ° 

objection  shall  be  made  on  account  of  the  acreage  therein  appear- 
ing not  to  correspond  with  that  stated  in  the  particulars  (;;). 

94.  Freedom  from  land  tax  (q)  or  tithe  rent-charge  shall  be  Freedom  from 
deemed   sufficiently   evidenced   by   the   fact   that   the  land  tax  tithe  rent- 
assessment  books  or  the  tithe  commutation  award  (if  any),  as  the  '^^'^'^s*^- 
case  may  be,  do  not  show  any  land  tax  or  tithe  rent-charge  to  be 
payable,  or  by  the  absence  of  any  such  books  or  award  [but  the 
Purchaser  shall  be  furnished  at  his  own  expense,  if  he  so  require, 

with  a  statutory  declaration  that  no  land  tax  or  tithe  rent-charge 
has  been  paid  for  twelve  years  or  upwards  next  before  the  day  of 
sale  (;•)]. 

95.  The  receipt  for  the  last  payment  made  in  respect  of  land  Last  receipt 
tax   and   tithe   rent-charge,  where   payable,   shall  be  sufficient  amounrof 
evidence  of  the  amounts.  tithe^^''  ^""^ 

96.  The  Vendor  shall  not  be  required  to  obtain  the  apportion-  No  appor- 
ment  of  any  land  tax  or  tithe  rent-charge (s).  wtax\and 

97.  The  Vendor   shall   not   be   required    to  obtain  the  le-nil  tithe  rent- 

■^  o        charge. 

apportionment  of  any  land  tax  or  tithe  rent-charge,  but  as  between  where  the 

the  Vendor  and  Purchaser  the  tithe  rent-charge  on  the  property  chait^is'^to 

comprised  in  the  particulars  shall  be  deemed  to  be  apportioned  t)e  taken  as 

at  the  sum  of  £ (being  part  of  the  tithe  rent- charge  of  £ ''^'^^^ '°" 

payable  in   respect   of  ),  and  the  Purchaser  shall  in  his 


(j))  See  Dart,  7tlied.,  393  et  aeq, 

(q)  In  the  absence  of  any  condition  or  statement  in  the  particulars  the   Redemption 
purchaser  will  take  subject  to  land  tax  and  tithe  rent-charge.  of  hxud  tax. 

(r)  This  last   paragraph  should  be  inserted  only  when  it  is  possible  to 
obtain  the  required  declaration. 

(«)  Even  apart  from  any  condition,  a  purchaser  cannot  require  the  vendor   Apportion- 
to  procure  an  apportionment  of  tithe  rent-charge  affecting  the  land  sold  and   "i^nt  of  tithe 
also  otherland/(o<  belonging  to  the  vendor:  Be  Ebsworth  and  Tidy  (1889),   ^"^^^-'^^^'^g® 
42  Ch.  D.  23  ;  OS  L.  J.  Ch.  GGJ ;  Dart,  7th  ed.,  396. 

12—2 
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Apportion- 
ment of  land 
tax  and  tithe 
rent-charge. 


Right  of  way 
over  one  Ijot 
for  benefit  of 
another. 


Easements, 
restrictive 
covenants, 
fences,  &c. 


A  vendor's 
liability  under 
covenants 
for  title. 


conveyance  covenant  to  pay  the  said  aioportioned  tithe  rent- 
charge  and  to  use  his  best  endeavours  forthwith  to  obtain  a  legal 
ai)portionment  on  that  footing  free  of  expense  to  the  Vendor. 

98.  In  all  cases  where  an  entire  sum  for  land  tax,  tithe  rent- 
charge,  or  other  outgoings  is  payable  in  respect  of  the  lands 
comprised  in  two  or  more  Lots,  the  same  shall  be  deemed  to  be 
apportioned  amongst  such  Lots,  in  the  amounts  mentioned  in 
the  particulars,  at  the  foot  of  each  Lot  respectively  ;  and  such 
apportionment  shall  be  accepted  by  and  be  binding  upon  the 
respective  Purchasers,  who  shall  in  their  conveyances  covenant 
to  pay  the  amounts  so  apportioned  respectively ;  and  anything 
that  may  be  requisite  for  giving  effect  to  such  apportionment 
shall  be  done  at  the  cost  of  the  Purchaser  requiring  the  same ; 
but  the  completion  of  any  purchase  shall  not  be  delayed  on 
account  of  any  such  requisition  (t). 

99.  Lot is  sold  subject  to  the  rights  of  way  to  be  given  to 

the  Purchaser  of  Lot as  mentioned  in  the  particulars,  or  to  be 

reserved  to  the  Vendor  if  the  last-mentioned  Lot  be  not  sold,  and 
effect  shall  be  given  to  this  condition  by  conveying  the  land  to 
the  Purchaser  in  fee  simple  to  the  use  that  the  Purchaser  of 

Lot  or  the  Vendor  (as  the  case  may  require)  shall  have 

the  said  rights  and  subject  thereto  to  the  use  of  the  Purchaser 
in  fee  simple.     And  the  Purchaser  shall  give  to  the  Purchaser 

of   Lot   or   to  the  Vendor   (as  the  case  may  require)   a 

separate  acknowledgment  of  his  right  to  production  of  the 
conveyance  and  an  undertaking  for  the  safe  custody  thereof. 

100.  The  property  is  [the  several  Lots  are]  sold  and  shall  be 
conveyed  (»)  subject  to  [the  restrictive  covenants  contained  in  an 

(t)  Land  tax  should  be  redeemed  before  an  estate  is  developed  for 
building  purpoaes ;  it  is  also  more  convenient  to  redeem  the  tithe  rent-charge. 

{u)  A  vendor,  who  has  expressly  or  impliedly  covenanted  for  title  without 
any  restriction  on  his  obligations,  is  liable  for  damages  in  respect  of  a  right 
of  way  which  he  inadvertently  failed  to  disclose  to  his  pm-chaser  :  Turner  v. 
Moon,  1901,  2  Ch.  825  ;  70  L.  J.  Ch.  822.  A  vendor  is  also  liable  for  defects 
of  which  his  piu'chaser  has  notice  or  which  in  fact  appear  on  the  face  of  the 
conveyance,  unless  he  has  so  worded  his  covenant  as  to  exempt  such  defects 
from  his  obligation,  or  has  inserted  a  clause  clearly  explaining  and  controlling 
his  covenant :  I'age  v.  Mid.  Ity.,  1894, 1  Ch.  11 ;  63  L.  J.  Ch.  126 ;  G.  W.  Ry.  v. 
Fisher,  1905,  1  Ch.  316;  74  L.  J.  Ch.  241 ;  and  see  May  v.  Hatt,  1900,  1  Ch. 
at  p.  621  ;  69  L.  J.  Ch.  357  ;  see  also  Wolst.  Conv.  Acts,  9th  ed.,  37,  and 
Dart,  7th  ed.,  794.  Hence,  though  this  is  a  departiu-e  from  the  practice 
hitherto  maintained  in  regard  to  easements,  the  conveyance  should  either  be 
made  subject  to  all  defects  kuown  to  the- vendor,  whether  the  purchaser  has 
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Indenture  dated  the day  of  ,  a  copy  of  which  can  be 

inspected  at  the  office  of  the  Vendor's  solicitors  for  fourteen  days 
next  before  the  date  of  the  sale  during  office  hours  or  in  the  sale- 
room at  the  time  of  sale  and  to]  all  quit,  chief  and  other  rents, 
rights  of  way,  light  and  other  easements  (if  any),  affecting  the 
same,  and  to  any  subsisting  liability  to  repair  party  walls  (x), 
fences,  roads  or  streets  [and  the  [each]  Purchaser  shall  in  his 
conveyance  covenant  to  keep  the  Vendor  and  his  estate  and 
effects  indemnified  from  all  claims  in  respect  of  any  breach  of  the 
covenants  contained  in  the  said  Indenture  or  any  of  them,  so  far 
as  they  affect  the  property  [the  Lot  purchased  by  him]  (?/)], 

101,  The  resi)ective  Lots  are  sold  and  will  be  conveyed  subject  Restrictive 
to  the  covenants  and  stipulations  (if  and  so  far  as  they  are  now  vendoAiaving 
capable  of  being  enforced)  entered  into  by  A.  B.  when  he  pur-  |^^"Jiout^^ 

chased  from  C.  D.  and  contained  in  an  Indenture  dated  the "otice  of  some 

day  of ,  being  an  Indenture  of  even  date  with  the  con- 
veyance to  the  said  A.  B.,  and  also  to  the  covenants  and 
stipulations  mentioned  or  referred  to  in  a  second  Indenture  of 
the  same  date,  whereby  the  said  A.  B.  covenanted  to  indemnify 
the  said  C.  D.  from  any  liability  (in  respect  of  previous  restric- 
tive covenants)  to  certain  other  Purchasers  from  him  named  in 
the  schedule  to  such  Indenture.  The  property  so  purchased  by 
A.  B.  was  immediately  after  his  purchase  conveyed  by  him  by 
way  of  mortgage  to  mortgagees  through  whom  the  Vendor  derives 
title,  and  who  sold  under  their  power  of  sale,  and  a  statutory 
declaration  will  be  produced  made  by  the  solicitor  of  such  mort- 
gagees showing  that  the  mortgagees  had  no  notice  of  the  last- 
mentioned  Indenture  or  of  the  restrictive  covenants  therein 
referred  to.  The  Vendor  has  been  advised  that  there  is  in  fact 
no  subsisting  liability  affecting  the  Lots  under  the  said  Indenture 
or  the  covenants  therein  referred  to.  Copies  of  the  said  two 
Indentures    of   and  of  the  statutory  declaration  may  be 

notice  of  them  or  not,  or  an  express  provision  should  he  inserted  iu  the 
conveyance  limiting  the  vendor's  liahility  under  his  covenants  for  title  ;  see 
Form  No.  119,  inf. 

(x)  See  Jones  v.  Pritchard,  1908,  1  Ch.  G30;  77  L.  J.  Ch.  40.5  ;  CarJish  v. 
Salt,  1906,  1  Ch.  335  ;  75  L.  J.  Ch.  175. 

()y)  See  Re  Pooh  cml  Clarice,  1904,  2  Ch.  173  ;  73  L.  J.  Ch.  612  ;  Dart,  7th   When  indem- 

ed.,  5S2,  as  to  the  form  of  indemnity.      No  indemnity  is  required  if  the   "'^7  agamst 

.       .  .,.,...,        restrictive 

covenants  are  so  framed  that  an  owner  is  discharged  from  liability  when  he  covenants  not 

parts  with  his  interest.     Nor  where  the  Vendor  has  not  himself  entered  required. 

into  the  covenants  or  given  an  indemnity. 

(z)  See  Dissertation,  pp.  116 — 21,  sup. 
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inspected  at  the  offices  of  the  Vendor's  soHcitors  during  office 
hours  for  fourteen  days  next  preceding  the  sale,  and  Purchasers 
shall  be  deemed  to  have  notice  of  the  contents  thereof,  and 
shall  not  make  any  objection  or  requisition  in  respect  of  such 
liability  (if  any)  as  may  appear  by  the  said  Indentures  to  affect 
the  Lots  now  offered  for  sale,  and  shall  be  bound  to  assume 
that  there  is  no  liability  affecting  the  said  Lots  arising  in  respect 
of  any  restrictive  covenant  entered  into  on  any  sale  made  by 
the  said  C.  D.  previous  to  the  year . 

102.  No  information  shall  be  ashed  for,  nor  shall  any  inquiry 
be  made  as  to  the  origin  or  creation  of  any  quit,  fee  farm,  or 
chief  rent,  whether  mentioned  in  the  particulars  or  not  (a). 

103.  The  property  is  sold  subject  to  a  perpetual  yearly  rent- 
charge  of  .£5  created  by  an  Indenture  dated ,  and  to  the  restric- 
tive and  other  covenants  and  conditions  therein  contained.  A  copy 
or  abstract  of  the  said  Indenture  can  be  inspected  at  the  office  of  the 
Vendor's  solicitors  during  a  period  of  fourteen  days  next  preceding 
the  day  of  sale  or  in  the  sale-room  at  the  time  of  sale  (b),  and  the 
Purchaser  shall  be  deemed  to  have  notice  of  the  contents  of  the 
said  Indendure  whether  he  inspects  the  same  or  not.  The  receipt 
for  the  last  payment  of  the  rent-charge  shall  be  accepted  by  the 
Purchaser  as  conclusive  evidence  of  the  performance  and  obser- 
vance of  the  covenants  and  conditions  up  to  the  completion  of 
the  purchase  (e).  The  Purchaser  shall  in  his  conveyance  enter 
into  the  usual  covenant  to  pay  the  said  rent-charge  and  observe 
and  perform  the  said  covenants  and  conditions  and  to  keep  the 
Vendor  indemnified. 

104.  The  whole  of  the  property  comprised  in  the  particulars, 
together    with    other    property  of    the   Vendor  not  included  in 

this  sale,  is  subject  to  a  perpetual  yearly  rent-charge  of  £ . 

Each  of  the  Lots  shall  be  held  subject  to  such  proportion  of  the 
said  rent-charge  as  is  specified  in  the  particulars,  and  each  Pur- 
chaser shall  enter  into  a  covenant  with  the  other  Purchasers  and 
with  the  Vendor  for  the  payment  of  the  covenantor's  proportion 
of  the  rent-charge,  and  to  indemnify  the  covenantees  against 
the  same,  but  no  legal  apportionment  shall  be  required.  If  any 
of  the  Lots  be  not  sold,  the  Vendor  shall  for  the  purpose  of  this 
condition  stand  in  the  place  of  the  Purchaser  of  the  unsold  Lot 

(a)  The  particulars  should  state  that  the  rent-charge  is  pa3'able. 
{b)  An  opportunity  of    inspecting  the  deed  should  be  given  before  the 
day  of  sale  :  Dougherty  v.  Oates  (1900),  45  Sol.  J.  119. 

(c)  Cf.  Conv.  Act,  1881,  s.  3  (4),  in  regard  to  leases,  and  Form  No.  41,  sup. 
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or  Lots.  The  residue  of  the  rent-charge  shall  remain  exclu- 
sively charged  on  the  property  retained  by  the  Vendor,  and  he 
shall  in  respect  thereof  enter  into  similar  covenants  with  the 
several  Purchasers.  Every  deed  of  covenant  under  this  condi- 
tion shall  be  prepared  by  and  at  the  expense  of  the  covenantee. 
The  receipt  for  the  last  payment  of  the  said  rent-charge  due 
before  the  day  of  sale  shall  be  accepted  as  conclusive  evidence 
that  all  the  covenants  and  conditions  contained  in  the  Indenture 
creating  the  said  rent-charge  have  been  duly  observed  and 
performed  up  to  the  day  of  sale. 

105.  The  fee  farm  rent  of  J6 mentioned  in  the  particulars  Equitable 

shall,  as  between  the  Vendor  and  Purchasers,  be  charged  exclu-  menToTfee 

sively  on  Lot ,  and  the  Purchaser  of  that  Lot  shall  cove-  ^*""  ^■*^^^*- 

nant  with  the  Purchasers  of  the  other  Lots  charged  therewith  to 

pay  the  same,  and  to  keep  them  indemnified  against  all  claims 
and  expenses  occasioned  by  non-payment  thereof.  All  covenants 
required  under  this  condition  shall  be  prepared  and  executed  by 
the  covenantee  at  his  own  expense,  and  shall  be  perused  on 
behalf  of  and  executed  by  the  covenantor  at  his  own  expense, 
but  no  legal  or  other  apportionment  shall  be  required  for  the 
purpose  of  this  condition.  If  the  other  Lots  charged  or  any  of 
them  be  not  sold  at  this  sale  the  Vendor  shall  be  entitled  to  the 
covenants  to  which,  if  sold,  the  respective  Purchasers  thereof 

would  have  been  entitled,  and  if  Lot be  not  sold  at  this  sale 

the  Vendor  will,  until  sale,  make  the  payments  which  the  Pur- 
chaser thereof  would  have  been  bound  to  make  under  this  condi- 
tion, but  will  not  enter  into  any  covenant  for  such  purpose  (d). 

106.  The    messuage    now    offered   for    sale    is    one    of   four  On  sale  of 

messuages    conveyed   by    an    Indenture    dated    the   day  i,ouse"fiibject 

of ,  being,  &c.,  in  consideration  of  a  perpetual  rent  of  ,£4  ^°  ^jer^etuaT 

thereby  reserved,   and   subject    to    the    restrictive    and    other  rent-charge. 
covenants  and  conditions  therein  contained.     The  said  Indenture 

may  be  inspected  at  the  office  of  the  Vendor's  solicitors  on  any 
day  before  the  sale  during  office  hours,  and  whether  the 
Purchaser  inspects  the  said  Indenture  or  not,  he  shall  be 
deemed  to  have  notice  of  all  the  contents  thereof.  The  said 
messuage   was   subsequently   conveyed   to   the  Vendor   subject 

(f/)  To  effect  a  legal  apportionment  the  concurrence  of  the  owner  of  the   Fee  fann 
rent  would  be  requisite.     In  these  conditions  "  fee  farm  rents  "  mean  ancient  rents, 
rents  strictlj'  so  called  arising  as  incidents  of  tenure.     In  Lancashire  and 
Bristol   perpetual   rent-charges   reserved    on   recent    grants    for    building 
piu'poses  a,i"e  incorrectly  termed  fee  farm  rents, 


184 


SPECIAL    CONDITIONS    (fORiMS). 


On  sale  under 
Private  Street 
Works  Act. 


Purchaser  to 
repay  outlay 
required  by 
local  authority 


Sales  by 
trustees  I'e- 
serving  a 
rent  by  way  of 
indemnity. 


Municipal 
corporations. 


Sale  under 
Private  Street 
Works  Act. 


to  a  yearly  sum  of  £1,  part  of  the  said  rent-charge,  and 
to  the  aforesaid  covenants  and  conditions,  so  far  as  they 
affected  the  same,  and  mutual  covenants  for  indemnity  were 
entered  into  by  each  party  in  respect  of  the  payment  of  the 
rent,  and  the  observance  of  the  covenants.  The  present  sale 
is  made  on  the  footing  of  the  above  arrangement,  and  the 
Purchaser  shall  covenant  to  keep  the  Vendor  indemnified  from 
his  liability  under  the  said  covenants  (c). 

107.  The  Vendors,  who  are  selling  under  the  provisions  of  the 
Private  Street  Works  Act,  1892,  will  deliver  to  the  Purchaser  an 
abstract  setting  out  the  resolutions  and  proceedings  of  the 
Vendors  in  reference  to  the  private  street  works  mentioned  in 
the  particulars,  so  as  to  show  that  the  requirements  of  the  Act 
have  been  duly  complied  with(/). 

108.  If  before  the  completion  of  the  purchase  the  Vendor 
shall  expend  money  in  complying  with  requirements  in  respect 
of  the  property  enforceable  against  him,  and  made  [either  before 
or]  after  the  sale  by  the  municipal  corporation  or  other  local 
authority  of  the  borough  or  district  within  which  the  property  is 
situated,  whether  as  to  sanitary  or  street  works  or  otherwise,  or 
if  before  the  completion  of  the  purchase  the  Vendor  shall  pay  to 
the  local  authority  such  part  of  the  expenses  charged  on  the 
property  in  respect  of  any  works  effected  or  resolved  upon 
[either  before  or]  after  the  sale  by  the  local  authority,  the 
Purchaser  shall,  on  the  completion  of  the  purchase,  repay  to 
the  Vendor  the  amount  so  expended,  with  interest  thereon  at  the 
rate  of  £ —  per  cent,  per  annum  from  the  date  of  payment,  and  in 
case  any  such  requirement  shall  not  have  been  complied  with 

(e)  Generally  trustees  cannot  sell  in  consideration  of  a  rent-charge  : 
Sugden  on  Powers,  8tli  ed.,  864;  Farwell  on  Powers,  2nd  ed.,  553.  But 
where  the  land  is  already  subject  to  a  rent-charge  and  part  of  the  land  is 
sold  at  an  equitably  apportioned  rent,  there  is  probably  no  objection  to  the 
land  being  conveyed  to  the  use  that  the  triistees  shall  receive  a  rent  by  way 
of  indemnity  and  subject  thereto  to  the  use  of  the  purchaser  in  fee  simple 
subject  to  a  proper  proportion  of  the  rent :  Copinger  on  Eents,  94. 

The  Municipal  Corporations  Act,  1882,  authorises  municipal  corporations 
with  the  consent  of  the  Local  Government  Board  to  sell  in  consideration  of  a 
perpetual  rent-charge :  Scarlorouyh  Corpn.  v.  Cooper,  1910,  1  Ch.  68 ;  79 
L.  J.  Ch.  38. 

(/)  S.  13  of  the  Private  Street  Works  Act,  1892,  gives  the  local 
authority,  in  respect  of  charges  created  under  the  Act,  the  powers  of  a 
mortgagee  under  the  Conv.  Act,  1881,  when  the  owner  makes  default  in 
payment.  See  also  West  Ham  Corpn.  y,  Sharp,  J  907,  1  K.  B.  445;  76  L.  J. 
K,  B.  307, 
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before  the  completion  of  the  purchase,  the  Purchaser  shall 
covenant  to  indemnify  the  Vendor  in  respect  thereof,  and  shall 
charge  the  property  with  such  indemnity,  but  the  Vendor 
upon  receiving  notice  of  any  such  requirement  shall  inform  the 
Purchaser  thereof,  and  give  to  him  the  option  of  complying 
therewith  within  a  reasonable  time  (g). 

109.  The  Leases  of  Lots to inclusive  and  Lot ,  mgU  of  user 

which,  as  stated  in  the  particulars,  have  attached  to  them  a  right  contained  h^ 
of  user  of  a  square  or  garden,  do  not  contain  any  grant  of  such  Lease. 
right,  the  Leases  having  been  granted  at  a  time  when  there  was 
only  a  contract  with  the  freeholder  for  a  Lease  of  the  square  or 
garden.  The  required  Lease  of  the  square  or  garden  from  the 
freeholder  to  the  Vendor  will  be  granted,  and  if  granted  before 
completion  will  be  produced  to  each  Purchaser,  and  the  assign- 
ment to  each  Purchaser  may  contain,  where  necessary,  an  express 
assignment  by  the  Vendor  of  such  right  of  user,  but  the  Vendor 
shall  not  be  required  to  show  any  title  beyond  the  Lease  of  the 
square  or  garden  when  granted,  and  shall  not  be  required  to 
produce  the  contract  to  grant  the  same  or  any  other  title  thereto, 
nor  shall  any  objection  or  requisition  be  made  by  any  Purchaser 
on  account  of  there  being  no  grant  of  any  such  right  in  the 
Lease  of  the  Lot  purchased  by  him  or  otherwise  in  reference  to 
the  title  of  such  right  to  have  the  Lease  of  the  square  or  garden 
(when  granted)  produced.  Nor  shall  any  completion  be  delayed  by 
reason  of  such  Lease  not  having  been  granted.  A  copy,  signed 
by  the  Vendor's  solicitors,  of  the  form  in  which  the  right  of  user 
is  to  be  assigned  and  of  the  covenants  to  be  entered  into  by  each 
Purchaser  securing  payment  to  the  Vendor  of  the  square  or 
garden  rate  and  charging  it  on  the  Lot  assigned,  and  of  the  pro- 
visions to  be  made  with  respect  to  the  exercise  of  the  right,  may  be 
seen  at  the  office    of   the    Vendor's    solicitors    during  fourteen 

{g)  Expenses  incurred  by  a  local  authority  become  a  charge  iipon  the   ciiai-o-es  in 
property  on  the  completion  of  the  works  and  before  the  final  apportionment :    favour  of 
Stock  V.  Meakin,  1900,  1  Ch.  6S3  ;  69  L.  J.   Ch.   401 ;  Surfees  v.    Woodhouse,   lo'^'^l''^"*lioi"'^J'- 
1903, 1  K.  B.  396  ;  72  L.  J.  K.  B.  302  ;  Lumby  v.  Faupel  (1904),  90  L.  T.  140 ; 
Be  Allen  andDriscoU,  1904,  2  Ch.  226  ;  73  L.  J.  Ch.  614 ;  Millard  v.  Balhy,  Ar. 
Council,  1905,  1    K.    B.    60;   74    L.    J.    K    B.    45;    East  Ham    U.  T).    C. 
V.  jhjhU,  1905,  2  K.  B.  22  ;  74  L.  J.  K.  B.  471.      Omission  to  mention  in 
the  particulars  the  fact  that  the  vendor  has  been  served  with  notices  by  the 
local  authority  would,  it  seems,  entitle  the  purchaser  to  compensation,  if  he 
can  show  that  the  value  of  the  property  is  thereby  affected :  Re  Leijland  and 
Taylor,  1900,  2  Ch.  625 ;  69  L.  J.  Ch.  764 ;  and  in  some  cases  to  rescind  the 
contract,  see  C'arlish  v.  Salt,  1906,  1  Ch.  335;  75  L.  J.  Ch.  175, 
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days  next  preceding  the  day  of  sale,  and  each  assignment  shall 
be  made  in  such  form  as  nearly  as  the  circumstances  permit. 

Section   V. 


Part  of  the 
purchase- 
money  to 
remain  on 
mortgage. 


Balance  of 
purchase - 
money  payable 
by  instal- 
ments. 


As  to  ihc  Courci/ance  and  its  Contents. 

110.  The  [Each]  Purchaser  shall  have  the  option,  exercisable 
by  notice  in  writing  to  be  given  to  the  solicitors  of  the  Vendor  [s] 
within  fourteen  days  from  the  day  of  sale,  of  leaving  on  mortgage 
of  the  property  [Lot  or  Lots  purchased  by  him]  a  part  (the 
amount  to  be  specified  in  the  notice)  not  exceeding  two-thirds  of 
the  purchase-money  [including  the  valuation] ,  the  rate  of 
interest  to  be  £ —  per  cent,  per  annum,  and  the  deed  of 
mortgage  to  be  prepared  by  the  solicitors  of  the  Vendor  [s] ,  and 
to  be  in  such  form,  and  to  contain  such  covenants  and  provisions 
[including  a  provision   for  the  continuance  of  the   loan   for   a 

period  of years,  provided  interest  is  punctually  paid  in  the 

meanwhile] ,  as  may  be  reasonably  required  by  the  solicitors  of 
the  Vendor  [s],  and  to  be  executed  by  the  Purchaser  immediately 
after  the  execution  of  the  conveyance  to  him,  and  all  the  costs 
and  charges  of  the  solicitors  of  the  Vendor[s]  of  and  incidental  to 
the  preparation  and  completion  of  the  mortgage  shall  be  paid  by 
the  Purchaser  at  the  time  of  completion  (//). 

111.  If  the  [any]  Purchaser  shall  within  fourteen  days  from 
the  day  of  sale  give  to  the  solicitors  of  the  Vendor[s]  notice 
in  writing  of  his  desire  to  pay  the  balance  of  his  purchase-money 
by  [half]  yearly  instalments,  and  shall  on  or  before  the  day  fixed 
for  completion  sign  an  agreement  in  the  form  (?"),  which  can  be 
obtained  from  the  solicitors  of  the  Vendor[s],  or  inspected  in  the 
sale-room  at  the  time  of  sale,  and  which  provides  for  payment  of 

such  balance  by equal  instalments  with  interest  at  the  rate 

of  £ —  per  cent,  per  annum  on  the  amount  unpaid,  then  the 
signing  of  such  agreement  on  or  before  the  day  fixed  for  com- 
pletion shall,  for  the  purpose  of  giving  possession,  be  equivalent 
to  payment  on  the  day  fixed  for  completion  of  the  whole  balance 
of  the  purchase-money,  but  the  title  deeds  will  be  retained  by 

(h)  Where  the  property  is  in  a  compulsory  district,  this  Form  imist  be 
varied,  see  separate  part  of  this  vol.  relating  to  registered  land.  In  the 
case  of  land  in  a  compulsory  district  L.  T.  R.,  r.  96,  enables  the  jiurchaser 
to  execute  a  charge  before  he  is  registered  as  first  propiietd'r, 

(«)  See  Prec.  IV.  Agreements  fur  Sale,  p.  211,  //;/. 
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Power  for 
Purchaser  to 
pay  part  of 
purchase- 
money  by 
instahnents  to 
be  secured  by 
mortgage. 


the  Vendor[s],  and  the  conveyance  shall  not  be  executed  until  all 
the  instalments  and  interest  have  been  paid  (A). 

112.  The  Purchaser  shall  have  the  option  of  paying  the 
balance  of  the  purchase-money  by  six  equal  half-j^early  instal- 
ments of  £ in   manner   following   (that   is  to   say) :    one 

instalment  of  £ on  the day  of next,  on  which  day 

the  purchase  shall  be  completed,  and  the  remaining  instalments 
with  interest  at  the  rate  of  £4  per  cent,  per  annum  on  the 
balance  of  the  purchase-money  remaining  unpaid  by  five  equal 
half-yearly  payments  from  the  date  fixed  for  completion.  If 
default  shall  be  made  in  the  payment  of  the  whole  or  part  of  any 
instalment  for  thirty  days  after  the  day  appointed  for  payment 
thereof  the  whole  of  the  purchase-money  and  interest  shall 
immediately  become  due  and  payable.  The  Purchaser  on  com- 
pletion shall  execute  a  mortgage  of  the  property  to  the  Vendor 
as  security  for  the  payment  in  manner  aforesaid  of  the  unpaid 
instalments  and  interest,  and  the  mortgage  shall  be  prepared  by 
the  Vendor  at  the  Purchaser's  expense,  and  shall  contain  all 
such  powers  and  provisions  as  the  Vendor  may  reasonably 
require  (/)• 

113.  Inasmuch  as  the  title  to  the  property  is  defective  and 
incapable  at  present  of  being  confirmed,  the  purchase-money 
shall  be  paid  by  the  Vendor  to  two  trustees  (one  to  be  nominated 
by  the  Vendor  and  the  other  by  the  Purchaser)  to  form  an 
indemnity  fund  to  the  Purchaser  against  all  claims  which  may 

be  made  for  years  from   the  date   of   completion.      The 

trustees  shall  invest  the  purchase-money  in  any  investments 
from  time  to  time  authorised  as  investments  for  trust  money, 
and  shall  have  power  to  vary  investments,  and,  subject 
to  satisfying  such  indemnity  as  aforesaid,  shall  hold  the 
indemnity  fund  and  the  income  thereof  upon  trust  to  pay  the 

(A-)  Failure   to   pay  the  last  instalment  will  not  necessarily  amount  to   Payment  of 
repudiation  of  the  contract:  Cornwall  v.  Hen  son,  1900,  2  Ch.  298;  69  L.J.   P^^jjy  ^jj;  ;„. 
Ch.  581.     Unless  there  is  a  distinct  refusal  by  one  party  to  be  bound  by  a    stahnents. 
contract  in  the  future,  the  principle  is  that  you  must  ascertain  whether  the 
action  of  the  party  who  was  breaking  the  contract  was  svich  that  the  other 
party  was  entitled  to  conclude  that  the  former  no  longer  intended  to  be 
bound  by  its  provisions:    BJu/mnei/  Jii/.    Co.  v.  Brecon  and  Merthyr  Ti/djil 
J.  Rij.    C'o.  (1900),  W.  N.   169;    69  L.  J.  Ch.  813.     Where  the  vendor  is 
bringing  an  action  for  specific  performance,  he  may  obtain  a  declaration  of 
lien  for  both  the  arrears  and  future  instalments  :  Nives  v.  N.  (1880),  15  Ch.  D. 
649  ;  49  L.  J.  Ch.  674  ;  and  see  Dart,  7th  ed.,  739. 

(/)  See  note  to  lust  Form. 
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repurchase  by 
Vendor  on 
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in  title. 


Where  Vendor 
is  tenant  for 
life  or  limited 
owner. 


annual  income  thereof  during  the  said j'ears  to  the  Vendor 

and  after  the  expiration  of  that  period  as  to  both  capital  and  income 
In  trust  for  the  Vendor  absolutely  discharged  from  any  claim  of 
the  Purchaser  on  account  of  any  adverse  claim  or  demand 
respecting  the  title  to  the  property  which  may  arise  after  the 
expiration  of  that  period.  But  if  the  defect  in  title  shall  at  the 
expense  of  the  Vendor  be  remedied  to  the  reasonable  satisfaction 
of  the  Purchaser  before  the  expiration  of  the  said  period,  then 
the  indemnity  fund  and  the  income  thereof  shall  forthwith  be 
held  In  trust  for  the  Vendor  absolutely  discharged  as  aforesaid. 
On  the  completion  of  the  purchase,  a  declaration  of  trust  shall 
be  executed  for  giving  effect  to  this  clause,  and  the  same  shall  be 
prepared  by  and  at  the  expense  of  the  Purchaser. 

114.  Inasmuch  as  \_state  the  defect  in  title~\  a  provision  shall  be 
inserted  in  the  conveyance  to  the  effect  that  if  the  Purchaser  or 
the  persons  deriving  title  under  him  shall  at  any  time  within  the 
period  of  twenty-one  years  from  the  date  of  the  conveyance,  give 
to  the  Vendor  or  his  executors  or  administrators  at  least  six 
calendar  months'  notice  of  his  or  their  desire  to  sell  the  property 
by  reason  of  a  claim  having  been  made  in  respect  of  the  said 
defect,  and  if  within  such  six  months  the  said  defect  in  title  be 
not  remedied,  then  the  Vendor  or  his  executors  or  administrators 

shall  repurchase  the  property  at  the  said  price  of  M ,  and. 

upon  such  repurchase  the  property  shall  be  delivered  up  in  as 
good  repair  and  condition  as  the  same  was  in  at  the  date  of  the 
conveyance  (m). 

115.  The  Vendor  sells  and  will  convey  as  a  [person  having  the 
powers  of  a]  tenant  for  life  under  the  Settled  Land  Acts,  1882  to 
1890,  the  trustees  for  the  purposes  of  the  Acts  joining  in  the 
conveyance  only  for  the  purpose  of  acknowledging  the  receipt  of 
the  purchase-money,  and  the  [a]  Purchaser  shall  not  require 
any  covenant  for  title  by  the  Vendor  except  the  statutory 
covenant  implied  by  the  Vendor  conveying  as  beneficial  owner, 
with  a  proviso  limiting  the  same  so  far  as  regards  the  reversion 
or  remainder  expectant  on  his  life  estate,  and  the  title  to  and 
further  assurance  of  the  premises  after  his  death,  to  the 
acts  and  defaults  of  himself  and  persons  deriving  title  under 
him  (n). 

(7??,)  A  right  to  repurchase  in  a  conveyance  does  not  turn  the  transaction 
into  a  mortgage,  if  such  does  not  appear  to  have  been  the  intention  of  the 
parties:  Dart,  7th  ed.,  8.']4. 

(?i)  As  to  the  extent  of  the  implied  coVcnaiits  for  title  by  a  tenant  for  life^ 
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116.  The    Vendor,    being    a    fmortgagee    or    trustee    or   an  Covenant  by 

^  .  1        ■.  i     Vendor  as 

executor],  shall  be  requn-ed  to  give  only  the  statutory  covenant  mortgagee  or 
implied  by  reason  of  his  being  expressed  to  convey  as  [mortgagee  '''^^^*''^®- 
or  trustee  or  personal  representative],  and  no  other  covenant  for 
title  shall  be  required  (o). 

117.  The  Vendors  being  tenants  in  common,  each  of  them  will  Covenants 
make  himself  liable  under  covenants  for  title  implied  by  reason  tenants  in 
of  his   conveying  his  own  undivided  share  of  the  property  as  «=oiii"^°"- 
beneficial  owner,  and  not  further. 

118.  The  Vendors  being  beneficially  interested  as  joint  tenants,  By  joint 
will  convey  the  entirety  as  beneficial  owners,  and  as  regards  the 
share  to  which  each  Vendor  would  be  entitled  on  a  severance 

each  Vendor  will  convey  as  beneficial  owner  [or  each  of  them 
will  make  himself  liable  under  covenants  for  title  implied  by 
reason  of  his  conveying  as  beneficial  owner  the  undivided  share 
to  which  he  would  be  entitled  on  a  severance,  and  no  joint  cove- 
nants shall  be  required  from  them]  {p). 

119.  The  statutory  covenant  to  be  implied  in  the  conveyance  Proviso 

by  the  Vendor  conveying  as  beneficial  owner  shall  be  so  limited  Ihe  Vendor's 
as  not  to  extend  to  the  following  matters,  namely  : — [Here  set  out  ^^[Jj^fo|:°tIue. 
the  liabilities  to  ivhich  the  covenants  are  not  to  extend]{q). 

120.  A   separate   release  of   any   incumbrance   shall   not   be  incumbrancers 
required,  nor  shall  any  objection   be   made  on   the  ground   of  required  to 
expense   or    otherwise    to     any    incumbrancer    joining    in    the  gepamteln- 
couveyance  (r).  strument. 

121.  The  property  is  sold  subject  to  a  mortgage  dated  in  the  where  the 

year   19^,    under   which   the   principal   sum    of    £ with  buys  the 

interest  at  £ —  per  cent,  per  annum  is  now  secured.      Notice  ^.^J^gj^p^ion 
to  pay  off  the   principal  sum  will  be  given  immediately  after  only. 

selling  under  the  S.  L.  Acts,  1882  to  1890,  see  Dart,  Ttli  ed.,  571.  The  latter 
part  of  this  condition  only  expresses  what  is  the  rule  in  the  absence  of  a 
condition ;  the  practice  is  well  settled. 

(o)  Where  the  vendor  is  a  trustee  selling  at  the  request  of  the  tenant  for   Covenants  for 
life  the  latter  must  covenant  for  title,  unless  the  contrary  is  clearly  expressed   ^f^^l,  J^  g^le  " 
in  the  contract :  I^arl  Foulett  v.  Uoud  (18(38),  L.  E.  o  Eq.  115  ;  3"  L.  J.  Ch.  22-1 ;   by  trustees. 
Re  Sawyer  and  Baring's  Contract  (1884),  W.  N.  192  ;  53  L.  J.  Ch.  1104. 

(j^)  See  Dart,  7th  ed.,  573.     Corporate  bodies  can  hold  property  as  joint 
tenants    with    individuals    and    as    co-trustees :    Bodies   Corporate   (Joint 
Tenancy)  Act,  1899 ;  and  see  Jte  Thompson,  1905,  1  Ch.  229 ;  74  L.  J.  Ch.  133. 
(;/)  See  first  note  to  Form  No.  100. 

(?•)  If  the  property  is  subject  to  incumbrances  at  the  date  of  the  contract,   Expense  of 
they  must  either  be  got  in  by  a  separate  deed  at  the  vendor's  expense  before   ^umteau"eT." 
the  conveyance,  or  if   they  are  released   by  the   deed   of   conveyance  the 
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the  sale,  and  the  Purchaser  shall  at  the  expiration  of  the  notice 
pay  the  same  and  all  interest  due  thereon  and  all  costs,  and  shall 
at  his  own  expense  procure  the  Mortgagee  to  reconvey  or  to  join 
in  the  conveyance  to  the  Purchaser,  who  shall  be  allowed  as  a 
deduction  out  of  his  purchase-money  the  amount  of  the  principal 
sum  paid  and  all  interest  accrued  due  thereon  and  costs  incurred 

before  the  said day  of [tlie  day  for  completion],  from 

which  day  he  shall  pay  all  interest,  but  shall  be  allowed  such 
interest  by  way  of  deduction  from  the  interest  (if  any)  on  his 
purchase-money,  and  (if  he  requires  it)  he  shall  at  his  own 
expense  procure  for  verification  of  the  abstract  or  any  other 
purpose  production  of  all  documents  of  title  in  the  hands  of  a 
Mortgagee  (s),  and  shall  not  require  the  same  to  be  delivered 
over  until  the  mortgage  is  satisfied  [and  if  he  cannot  procure 
production  he  shall  accept  such  verification  (if  any)  of  the 
abstract  as  the  Vendor  is  able  to  furnish] ,  and  the  conveyance  to 
the  Purchaser,  if  made  before  the  mortgage  is  paid  off,  shall 
contain  a  covenant  by  him  to  indemnify  the  Vendor  against  all 
claims  for  principal  money,  interest,  or  costs  due  or  to  become 
due  thereunder. 
Free  form  of  122.  A  form   of  couveyanco    [settled  by  counsel  {t)]  shall  be 

furnished  to  the  Purchaser  [with  the  abstract],  and,  so  far  as 
circumstances  permit,  the  parties  shall  follow  such  form,  but 
the  conveyance  to  the  Purchaser  shall  be  prepared  by  him  and 
at  his  own  expense,  and  the  engrossment  thereof  shall  be 
delivered  at  the  ojBice  of  the  Vendor's  solicitors  at  least  ten 
days  before  the  date  fixed  for  completion  of  this  contract  for 
execution  by  the  Vendor  and  other  necessary  parties  (if  any) 
and  the  draft  of  such  conveyance  for  perusal  and  approval  on 
behalf  of  the  Vendor  and  other  necessary  parties  (if  any)  is  to  be 
left  at  the  said  office  at  least  seven  days  before  delivery  of  the 
engrossment. 

expenses  of  the  purchase  deed,  so  far  as  they  are  increased  by  the  concur- 
rence of  the  incumhrancer  in  the  same  deed,  may  be  thrown  on  the  vendor  : 
Sug.  V.  &  P.,  14th  ed.,  W.S  ;  Reeves  v.  Gill  (1838),  1  Eeav.  375.  But  the 
piu'chaser  would  not  be  entitled  to  throw  such  expense  on  the  vendor  when 
the  mortgage  debts  are  kept  on  foot  for  the  purchaser's  protection  ;  and  see 
Dart,  7th  ed.,  530,  723. 

(s)  See  note  to  Foitq  142,  inf. 

{t)  If  the  purchaser  is  debarred  from  investigating  title,  sjiecial  care 
must  be  taken  that  the  conveyance  is  in  the  proper  form  and  gives  the 
j)urchaser  his  full  rights  subject  to  the  express  conditions! 


conveyance. 


restrictive 
coveuauts. 
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123.  Any  Purchaser,   who  is  willing    to  accept  the  Vendor's  Conveyance  to 
title  as  shown  by  the  abstract  without  making  any  requisition  to  Purchaser 
in  respect  thereof  {n),  may,  on  signifying  his  wish  in  writing  to  ^^-^fi^edsum. 
the  Vendor's  solicitors  within days  after  the  delivery  of  the 

abstract  to  him,  have  a  deed  of  conveyance  (in  a  form  already 
settled,  and  which  will  be  produced  at  the  sale)  executed  and 
delivered  to  him  free  of  cost,  except  stamp  duty  and  a  fee  of  £ . 

124.  The  Vendor  shall  be  entitled  to  a  duplicate  of  the  con-  veudor  to  be 
veyance,  which  shall  be  prepared  and  stamped  at  the  expense  of  ^upiicfte" 
the  Vendor,  but   shall   be  executed   by  the   Purchaser  free   of  conveyance, 
expense  to  the  Vendor.     The  Purchaser  shall  at  the  request  of 

the  Vendor,  and  free  of  expense,  produce  the  principal  conveyance 
for  the  purpose  of  enabling  the  Vendor  to  have  the  duplicate 
properly  stamped  (x). 

125.  The  property  is  sold  and  will  be  conveyed  subject  to  Conveyance  to 
certain   covenants   restrictive  of  the  user  thereof  or  otherwise  existing 

contained  in  an  Indenture  dated  the day  of  ,  [and 

entered  into  by  the  Vendor  when  he  purchased  the  property.] 
A  copy  of  these  covenants  may  be  seen  during  the  period  of 
seven  days  next  preceding  the  day  of  sale  at  the  ofdce  of  the 
Vendor's  solicitors,  and  will  be  produced  at  the  sale.  [The 
conveyance  to  the  Purchaser  shall  contain  covenants  by  him 
with  the  Vendor  similar  to  those  given  by  the  Vendor  as 
aforesaid,  and  to  indemnify  the  vendor  against  any  breach  of  the 
same,  and  the  Purchaser  shall  at  his  own  expense,  if  required 
by  the  Vendor,  execute  and  deliver  to  the  Vendor  a  duplicate  of 
such  conveyance,  and  shall  also  at  his  own  expense  produce  the 
principal  conveyance  for  the  purpose  of  having  the  duplicate 
stamped  (//).] 

(»-)  li  these  words  are  omitted,  a  pui'chaser,  by  merely  accepting  a  free 
conveyance,  would  not  waive  his  right  to  investigate  the  title  :  Me  Felly 
and  Jacob  (1899),  80  L.  T.  45. 

(x)  This  condition  will  be  required,  e.r/.,  where  restrictive  covenants  are 
imposed  or  any  rights  are  given  or  reserved  to  the  vendor.  As  an  alternative 
the  obligation  of  giving  to  the  vendor  a  separate  acknowledgment  and 
undertaking  for  production  and  safe  custody  of  the  conveyance  may  be 
imposed  on  the  purchaser. 

{y)  If  the  Vendor  has  entered  into  any  covenants  ho  will  require  to  be  Restrictive 
iudemnilied  unless  he  is  freed  by  the  terms  of  the  covenants  when  he  parts 
with  his  interest.  In  other  cases  an  indemnity  is  not  required.  See  also 
Form  No.  101.  Eestrictive  covenants  must  be  disclosed  :  Nottinyham  Brick 
Co.  V.  Butler  (1886),  16  Q.  B.  D.  778  ;  55  L.  J.  Q.  E.  280;  Re  Ebsworth  and 
Tidy  (1889),  42  Ch.  D.  23 ;  58  L.  J.  Ch.  665  ;  Be  Cox  and  Ntve,  1891,  2  Ch. 


covenants. 
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made  subject 
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as  to  building. 
&c. 


Conditions  on 
sale  of  build- 
ing j)lots. 


126.  The  several  Lots  are  to  be  made  subject  to  [the  condition^ 
as  to  building  and  otherwise  mentioned  in  the  particulars  o?-]  the 
following  conditions  as  to  building  and  otherwise  (^) :  (namely,) 

(1)  Every  Purchaser  shall,  within  one  calendar  month  after  the 
completion  of  his  purchase,  erect  and  for  ever  afterwards  main- 
tain a  good  and  sufficient  fence  on  that  side  of  the  Lot  purchased 
by  him  which  is  marked  T  on  the  plan  annexed  to  the  particulars. 

(2)  No  building  or  erection  shall  be  set  up  on  any  Lot  nearer  to 
the  road  in  front  thereof  than  is  indicated  by  the  line  marked  on 
the  plan  "  building  line." 

(3)  No  building  of  any  kind  other  than  private  dwelling- 
houses,  with  appropriate  offices  and  out-buildings  to  be  appur- 
tenant thereto  and  occupied  therewith,  shall  be  erected  on  any 
Lot,  and  no  trade  or  business  of  any  kind  shall  be  carried  on 
upon  any  part  of  any  Lot. 

(4)  No  more  than  two  houses  shall  be  erected  on  any  one  Lot, 
and  every  house  shall  be  either  detached  or  semi-detached,  and 
the  cost,  reckoned  at  the  lowest  current  prices  in  labour  and 

materials,  of  each  house  shall  be  not  less  than  M for  a 

detached  house,  or  J6 for  a  pair  of  semi-detached  houses. 

(5)  Tlie  Purchaser  of  each  Lot  shall  pay  a  proportionate  part  of 
the  expense  of  keeping  in  repair  the  road  in  front  thereof  according 
to  the  extent  of  the  frontage  until  the  road  shall  be  declared  to 
be  a  higlnvay  repairable  by  the  inhabitants  at  large,  such  pro- 
portion to  be  determined  in  case  of  difference  by  the  Vendor's 
surveyor  [or  by  the  surveyor  to  the  District  Council]  (a). 

109;  JVautoii  v.  Cvppard,  1899,  1  Ch.  92;  68  L.  J.  Ch.  8;  Pemsel  V. 
Tiuker,  1907,  2  Ch.  191;  76  L.  J.  Ch.  621;  Dart,  7th  ed.,  152;  unless 
the  coveuaut  has  been  waived :  Ilepwortli  v.  Pickks,  1900,  1  Ch.  108  ;  69 
L.  J.  Ch.  55.  As  to  the  form  of  the  covenant  in  the  absence  of  a  special 
condition,  see  He  Poole  and  Clarke,  1904,  2  Ch.  173;  73  L.  J.  Ch.  612;  and 
see  Dart,  7th  ed.,  582,  583  ;  and  notes  to  Form  No.  101. 

(a)  On  a  sale  of  building  plots  the  conditions'  as  to  building,  &c.,  may  be 
either  inserted  in  the  conveyance  to  each  purchaser  or  embodied  in  a  general 
deed  of  covenants  to  be  executed  by  all  the  purchasers.  Sometimes  it  is 
intended  that  the  covenants  shall  be  mutually  enforceable  by  the  several 
purchasers  inter  se,  and  that  for  this  purpose  the  vendor  shall,  as  regards  an 
unsold  lot,  stand  in  the  place  of  a  purchaser  :  Held  v.  Bkkerstaff,  1909,  2  Ch. 
305 ;  78  L.  J.  Ch.  753.  Sometimes  that  the  covenants  shall  be  enforceable 
by  the^vendor  only,  so  that  he  may  be  able  to  release  or  dispense  with  them  if 
he  thinks  fit ;  see  EUiston  v.  Peachcr,  1908,  2  Ch.  66d ;  78  L.  J.  Ch.  87.  The 
distinction  between  imposing  new  restrictive  covenants  and  of  selling  subject 
to  conditions  which  are  subsisting  must  bo  borne  in  mind. 

(o)  The  above  are  given  as  specimens  of  conditions  ;  thej^  will,  of  course. 
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127.  Every    Purchaser    shall    in    his    convej^ance    covenant  EachPur- 
for  himself  and  the  persons  deriving  title  under  him  [or  and  his  na'ntwith 
successors  in   title  (h)]  with  the  Vendor  to   observe   the   above  ^^J^^ve  ^° 
conditions  [or  the  conditions  referred  to  in  the  particulars]  so  conditions. 
far  as  the  same  apply  to  the  Lot  purchased  by  him,   and  the 
covenant  shall  be  so  framed  that  the  burden  thereof  shall  run  with 

the  land  as  far  as  may  be,  and  for  the  benefit  of  the  owners  and 

occupiers  for  the  time  being  of  the Estate  [or  the  parts  thereof 

for  the  time  being  remaining  unsold],  but  the  covenantor  shall, 
as  regards  any  covenant  restrictive  of  the  user  of  the  land,  be 
personally  liable  therefor  so  long  only  as  he  is  owner  of  the  land 
or  any  part  thereof  (<■). 

128.  A  deed  has  been  prepared  (a  draft  of  which  may  be  seen  The  several 
at  the  office  of  the  Vendor's  solicitors,  on  any  day  before  the  executeT^ 
sale)  containing  covenants  by  the  several  Purchasers  to  observe  gf^^rai  deed 

■^  ,  °  ,  ,  .  of  covenants. 

the  conditions  mentioned  in  the  particulars  so  far  as  the  same 
are  applicable  to  the  several  Lots  purchased  by  them  respectively 
[Mid  a  similar  covenant  by  the  Vendor  as  regards  any  Lot  or 
Lots  not  sold] .  Every  Purchaser  shall  execute  the  said  deed  on 
the  completion  of  his  purchase,  and  his  conveyance  will  be  made 
subject  to  the  provisions  of  that  deed.  The  said  deed,  with  the 
documents  of  title  in  the  Vendor's  possession,  will  be  retained  by 
the  Vendor,  who  will  give  to  every  Purchaser  a  statutory  acknow- 
ledgment of  his  right  to  production  and  delivery  of  copies  thereof 
[and  an  undertaking  for  the  safe  custody  thereof  (^7)]- 

129.  The  [Each]  Purchaser  for  himself  and  his  assigns  shall  where  build- 
in  his  conveyance  covenant  with  the  A^endor  (so  that  the  covenant  are  to'^be  hn- 
shall    in   regard  to  the  restrictive  conditions  mentioned  in  the  of'ln^eTtVtr'^ 
particulars,  so  far  as  practicable,  be  enforceable  bv  the  owners  and  *^^®  Vendor 

^  _  .^  .  "  reservnig  a 

occupiers  for  the  time  being  of  the Estate,  or  the  part  power  to  vary 

thereof  remaining  unsold)  that  the  Purchaser  and  the  persons  and  deal 

generally  with 

be  varied  according  to  tlie  instruction!?.     The  next  form  must  be  used  when   the  estate. 

the   restrictive  covenants  are   to  be   inserted  in    each    conveyance.      The 

restrictions  are  usually  placed  in  the  particulars'. 

(i)  On  a  sale  a  tenant  for  life  may  enter  into  restrictive  covenants  :  S.  L.    Powers  of 
Act,  1882,  s.  4.     The  tenant  for  life  cannot  grant  an  option  to  purchase  the   ^«^"*"*  ^o^'  ^'^'^• 
release  of  a  restrictive  covenant  entered  into  with  him  for  the  benefit  of  the 
settled  land  :  Palmer  v.  Gr.  J.  WatfraorJcs  (1902),  86  L.  T.  352. 

('■)  The  positive  covenants  must  be  allowed  to  affect  the  estate  and  effects  Positive 
of  the  covenantor  for  all  time.     They  do  not  in  ecpiity  affect  the  assigns  with   ^^''  euants. 
notice. 

(d)  The  words  in  square  brackets  should  be  omitted  if  the  vendor  is  a 
trustee  or  mortgagee. 

P.  13 
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purposes. 


Exception  of 
minerals  from 
each  Lot. 


deriving  title  under  him  will  observe  and  perform  the  restrictions 
and  stipulations  mentioned  in  the  particulars  relating  to  building 
and  other  matters  [so  far  as  they  affect  the  land  acquired  by 
him].  The  said  conveyance  shall  reserve  a  power  for  the 
Vendor  and  the  persons  deriving  title  under  him,  owners  for  the 
time  being  of  the  part  of  the  said  Estate  remaining  unsold,  at  the 
request  of  the  Purchaser  or  the  persons  deriving  title  under  him, 
to  release  or  vary  any  of  the  said  restrictions  or  stipulations. 
And  nothing  herein  or  in  the  said  conveyance  contained  shall 
operate  to  impose  any  restrictions  on  the  manner  in  which  the 
Vendor  or  the  persons  deriving  title  under  him  may  deal  with  the 
whole  or  any  part  of  the  said  Estate  for  the  time  being  remaining 
unsold  or  be  otherwise  deemed  to  create  a  building  scheme,  and 
effect  shall  be  given  to  this  clause  in  the  said  conveyance. 

130.  Inasmuch  as  the  property,  or  the  greater  part  thereof,  is 
bounded  by  other  land  belonging  to  the  Vendor,  the  Purchaser 
and  the  persons  deriving  title  under  him  shall  not  become  entitled 
to  any  right  of  light  and  air  which  would  in  anyway  prejudicially 
affect  the  free  and  unrestricted  user  by  the  Vendor  and  the 
persons  deriving  title  under  him  of  any  adjoining  property  of 
the  Vendor  for  building  or  other  purposes,  and  the  conveyance 
to  the  Purchaser  shall  contain  a  reservation  for  giving  effect  to 
this  condition  (c). 

131.  All  mines,  minerals,  and  mineral  substances  within  or 
under  the  several  Lots  offered  for  sale  shall   be  excepted  and 


Light  and  air.  (g)  There  is  no  implied  reservation  to  a  vendor  of  the  right  of  access  of 
light  and  air  to  his  adjoining  property:  Wlneldon  v.  Burrows  (1878),  12 
Ch.  D.  31 ;  48  L.  J.  Ch.  853  ;  Fimj  v.  Hazeldine,  1904,  2  Ch.  IV ;  73  L.  J.  Ch. 
537  ;  and  see  Dart,  7th  ed.,  405.  A  contract  for  sale  of  a  hoiise  with 
■windows  overlooking  the  land  of  a  third  party  implies  no  reservation  or 
warranty  that  the  windows  are  entitled  to  the  access  of  light  over  that 
land:  Greenhahjh  v.  Brindhij,  1901,  2  Ch.  at  p.  328;  70  L.  J.  Ch.  740. 
Where  a  man  grants  a  stable  adjoining  land  which  he  owns,  but  which  is 
in  the  occupation  of  a  lessee  from  him,  and  subsequently  a  grant  is  made 
of  the  adjoining  land  and  the  lease  is  merged  in  the  freehold  reversion,  the 
grantor  and  the  persons  deriving  title  imder  him  to  the  adjoining  land  will 
be  restrained  from  interfering  with  the  reasonable  use  of  the  stable  by 
preventing  the  access  of  au.-:  Cable  v.  Bryant,  1908,  1  Ch.  259;  77 
L.  J.  Ch.  78.  As  to  the  law  generally  on  light  and  air,  see  Gale,  8th  ed., 
315  f^  sf^q. ;  Colls  v.  Home  and  Colonial  Stores,  1904,  A.  C.  179;  73  L.  J. 
Ch.  484;  Ambler  y.  Gordon,  1905,  1  K.  B.  417;  74  L.  J.  K.  B.  185;  Jolly 
V.  Kine,  1907,  A.  C.  1 ;  76  L.  J.  Ch.  1  ;  Hyman  v.  Van  Den  Bergh,  1908, 
1  Ch.  167  ;  77  L.  ,T.  Ch.  154.  x 
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reserved  out  of  each  convej'anceC/)  to  the  several  Purchasers, 
together  with  fall  power  for  the  persons  entitled  to  such  mines, 
minerals,  and  mineral  substances  to  work  and  get  the  same 
[either  by  entry  on  the  surface  or]  by  underground  workings,  and 
without  any  obligation  to  leave  any  subjacent  or  lateral  support 
for  the  surface  or  any  buildings  for  the  time  being  erected  thereon 
or  any  adjoining  land  or  minerals  (.^),  and  for  the  purpose  of  such 
workings  from  time  to  time  or  at  any  time,  with  or  without 
horses,  carts,  waggons,  machinery,  and  other  implements, 
materials  and  things,  to  [enter  upon  and  use  the  surface,]  sink 
pits  and  quarries,  and  do  all  other  acts  and  things  necessary  or 
proper  for  working  or  getting  such  mines,  minerals,  and  mineral 
substances,  but  so,  nevertheless,  that  proper  compensation  shall  be 
paid  to  any  owner  of  the  surface  or  any  adjoining  land  or  minerals 
in  respect  of  any  damage  thereto  arising  by  reason  of  the  exercise 
of  the  powers  and  rights  reserved  as  aforesaid,  and  the  amount 
of  such  compensation  in  case  of  dispute  shall  be  settled  by  the 
arbitration  of  two  arbitrators  or  their  umpire  pursuant  to  the 
provisions  of  the  Arbitration  Act,  1889,  or  any  statutory  modifi- 
cation thereof.  Each  Lot  shall  be  conveyed  to  the  Purchaser 
thereof  in  fee  simple  To  the  use  that  the  A^endor,  his  heirs  and 
assigns,  shall  have  and  may  exercise  the  rights  so  reserved,  and 
subject  thereto  To  the  use  of  such  Purchaser  in  fee  simple,  and 
each  Purchaser  shall  give  to  the  Vendor  a  separate  acknowledg- 
ment and  undertaking  for  the  production  and  safe  custody  of 
his  conveyance. 

132.  The   several   Purchasers    shall   take   their   conveyances  Tenants' rents 
subject  to  and  with  the  benefit  of  the  apportioned  rents  stated  in  apportioned, 
the  particulars,  and  shall  not  require  the  assent  of  any  tenant 

thereto,  nor  otherwise  require  such  rents  to  be  legally 
apportioned  (/(). 

133.  Where   any   Lots   are   held   or   are   to   be   assigned  at  Leaseholds 
apportioned   rents,    the   several   Purchasers   shall   accept   their  tionedi^nts. 

(/)  See  Dissertation,  pp.  12.'3— 6,  sup. 

(g)  A  trustee  or  other  person,  authorised  to  dispose  of  land  by  sale,  exchange,    Power  of 
partition,  or  enfranchisement,  may,  with  the  sanction  of  the  Court,  sell  land   trustees  to 
with  an  exception  or  reservation  of  minerals  :  T.  Act,  1893,  s.  44  ;  T.  Act,    minerals. 
1894,  s.  3;  but  these  sections  do  not  affect  the  powers  confeiTed  hy  the 
S.  L.  Acts,  1882  to  1890  :  T.  Act,  1893,  s.  44  (3). 

(//)  This  condition  should  be  used  where  the  consent  of  the  tenants  to  an    Equitable 

apportionment  cannot  be  obtained.     The  apportionment  under  this  condition,    apportion- 
ment of  rents. 
13—2 
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assignments  at  or  subject  to  such  api)Oitioned  rents,  and  shall 
not  require  the  consent  of  the  reversioner  to  be  shown  or  to  be 
obtained  to  the  apportionment,  nor  require  the  rents  to  be 
otherwise  legally  apportioned  (/). 

131.  Where  any  Lot  appears  by  the  particulars  or  plan  to 
be  offered  for  sale  subject  to  an  easement  for  the  benefit  of  any 
other  Lot,  the  conveyance  of  the  servient  Lot  shall  be  made 
expressly  subject  to  the  easement  affecting  it,  and  so  far  as 
practicable  the  conveyance  of  the  dominant  Lot  shall  be  executed 
and  bear  date  before  the  conveyance  of  the  servient  Lot  and 
contain  a  grnnt  of  the  easement,  but  if  the  servient  Lot  is  con- 
veyed before  the  dominant  Lot,  or  the  latter  is  not  sold,  then  the 
servient  Lot  shall  be  conveyed  to  the  Purchaser  thereof  in  fee 
simple  To  the  use  that  the  Vendor,  his  heirs  and  assigns  shall 
have  the  easement,  and  subject  thereto  To  the  use  of  such 
Purchaser  in  fee  simple  (k). 

135.  The   respective   perpetual   rent-charges   of    £ and 

£ ,  subject  to  which  Lots  and  • are  respectively 

sold,  are  charged  upon  lands  comprised  in  such  Lots  respectively, 
together  with  lands  of  less  value  comprised  in  other  Lots,  which 

are  intended  to  be  sold  free  therefrom.     Lots and will 

be  conveyed  charged  exclusively  with   the  rents  of  £ and 

£ respectively  in  exoneration  of   the  other  lands  affected. 

And  if  so  required  the  Purchasers  of  Lots  • and shall 

enter  into  covenants  with  the  respective  Purchasers  of  the  other 
Lots  for  the  payment  of  the  said  rent-charges.  Such  covenants 
shall  be  prepared  by  and  at  the  expense  of  the  covenantees,  and 


Leaseholds 
assigned  at 
apportioned 
rents. 


Reservation 
of  grants  of 
easements 
de  novo. 


of  course,  only  takes  effect  in  equity,  and  does  not  bind  tbe  tenants  : 
Bliss  V.  CoUi/is  (1822),  o  B.  &  Aid.  8Y6.  The  Conv.  Act,  1881,  s.  12, 
provides  for  the  apportionment  of  conditions  in  a  lease  made  after  1881, 
where  the  rent  is  apportioned. 

(«■)  This  condition  is  used  where  leaseholds  are  to  be  assigned  at  appor- 
tioned rents,  but  the  more  usual  way  of  making  title  is  to  sub-demise  all  the 
lots  except  one  and  to  assign  that  subject  to  the  new  underleases:  see 
Form  No.  45. 

(/■•)  If  the  conveyance  of  the  dominant  lot  is  executed  first  the  vendor 
will  grant  the  new  easement.  If  the  vendor  retains  the  dominant  lot  there 
will  be  a  reservation  by  way  of  use  (as  in  the  text)  of  the  easement  in  the 
conveyance  of  the  servient  lot.  Unless  the  easement  is  created  by  way  of 
use  the  purchaser  must  execute  this  conveyance  :  Wickhamv.  Hawke?- {1840), 
7  M.  &  W.  G3;  10  L.  J.  Ex.  153  ;  May  v.  Belleville,  1905,  2  Ch.  605;  74 
L.  J.  Ch.  678 ;  the  vendor  should  either  take  a  duplicate  or  obtain  an 
acknowledgment  for  production. 
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shall  be  accepted  by  them  (together  with  the  said  charges)  as  a 
sufficient  indemnity  against  the  said  rent-charges  (/)• 

136.  Lot is  subject  to  a  perpetual  rent-charge  of  £ ^?.";^°''i^  , 

payable  to  the  poor  of  L ,  which  is  also  charged  on  other  indemnity 

lands  of  the  Vendor  of  considerable  value.     Lot will  be  payment!"""* 

conveyed  discharged  so  far  as  may  be  from  the  said  rent-charge, 

and  to  the  intent  that  the  same  shall  be  charged  exclusively  on 

the  other  lands  aforesaid  of  the  Vendor  in  exoneration  of  Lot , 

and  a  memorandum  of  such  charge  shall  be  indorsed  on  one  of 
the  title  deeds  of  the  other  lands  selected  by  the  Vendor,  but  he  shall 
not  be  required  to  show  title  to  such  lands,  and  the  Purchaser 
shall  be  satisfied  with  the  aforesaid  charge.  The  Purchaser  shall 
give  to  the  Vendor  a  separate  acknowledgment  and  undertaking 
for  the  production  and  safe  custody  of  his  conveyance. 

137.  The  property  is  charged  with  a  sum  of  4^2,000,  which  Part  of  the 

"  -,      .    ,   .  purchase- 

will  become  payable  to  a  son  or  the   \  endor,  now  aged  eighteen  money  to  be 

,   .  ....  , ,  „    ,  ,  set  apart  to 

years,  upon  his  attaining  the  age  oi  twenty-one  years,  or  upon  answer  charge, 
the  death  of  the  Vendor  (which  last  happens).      The  Vendor  will 
enter  into  a  covenant  with  the  Purchaser  to  satisfy  the  charge 
when  it  shall  become  payable,  and  any  interest  thereon,  and  to 
indemnify  the  Purchaser  therefrom,  and  will  also  set  apart  a  sum 

of  i' out  of  the  purchase-money  and  invest  it  in  trustee 

investments  in  the  names  of  two  trustees,  one  to  be  nominated 
by  the  Vendor,  and  the  other  by  the  Purchaser,  upon  proper  trusts 
for  satisfying  the  said  charge.  The  Purchaser  shall  accept  such 
covenant  and  declaration  of  trust  as  a  sufficient  indemnity  against 
the  said  charge,  and  the  deed  or  deeds  containing  the  same  shall 
be  prepared  by  and  at  his  expense  (m). 

138.  The  whole,  or  nearly  the  whole,  of    estates  containing  indemnity 

upwards  of acres,  devolving  under  the  same  title  as  and  improven'ient'' 

including  the  property  now  oli'ered  for  sale,  are  charged  with  t'i-""g«'s- 
Lands  Improvement  rent-charges,  not  exceeding  altogether  the 

(/)  As  to  the  apportionment  of  rent-charges,  see  Dart,  7th  eJ.,  143  ;  and  as 
to  the  discharge  of  rent-charges,  see  Conv.  Act,  1881,  s.  5. 

(/«)  It  is  assumed  here  that  the  vendor  prefers  this  course  to  making  an    Modes  of 
application  in  the  usual  way  to  the  Court  under  s.  5  of  the  Conv.  Act,  1881,    oJ-e'^.^reachmt' 
see  Form  Xo.  2,  siqi.    A  purchaser  is  not  bound  to  make  an  application  under   incumbrances 
that  s.  :  Ee  G.  N.  Ihj.  and  Sandtrson  (1884),  25  Ch.  D.  788  ;  53  L.  J.  Ch.  445.    ^j'j^^^"^'^'^ 
Portions  and  jointures  can  now  generally  be  over-reached  under  the  8.  Ij. 
Acts,  unless  the  money  has  been  raised  by  mortgage.   If  a  tenant  in  tail  while 
in  possession  bars  the  estate  tail  he  would  still  retain  the  statutory  })o\vers  ; 
care  must  be  taken  in  this  case  that  there  are  S.  L.  Act  trustees. 
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yearly  sum  of  £, for  the  remainder  of  terms  of  years  not  in 

any  case  exceeding years  unexpired.    Tlie  Vendor  is  unable  to 

obtain  a  release  of  these  rent-charges,  and  each  Purchaser  shall 
take  his  conveyance  subject  thereto,  but  with  a  provision  in  his 
conveyance  charging  the  same  primarily  on  the  other  lands  charged 
therewith,  and  not  now  offered  for  sale,  in  exoneration  of  the 
land  sold  to  such  Purchaser,  and  theVendor  will  covenant  with  each 
Purchaser  to  indemnify  him  and  the  land  purchased  by  him 
against  any  claim  in  respect  of  such  rent-charges,  and  each 
Purchaser  shall  accept  such  charge  and  covenant  as  a  sufficient 
discharge  of  the  land  sold  from  all  such  rent-charges,  and  shall 
not  require  any  release  thereof. 

139.  One  of  the  Vendors,  the  owner  of  one  undivided  sixth 
part  of  the  property  offered  for  sale,  being  an  infant  aged 
eighteen  years  and  upwards,  the  other  Vendors  will  covenant 
with  the  Purchasers  to  use  their  best  endeavours  to  obtain  the 
execution  of  the  conveyance  by  the  infant  when  he  shall  attain 
full  age ;  and  in  the  meantime  one-sixth  of  the  purchase-money 
shall  be  set  apart  and  invested  in  trustee  securities  in  the  names 
of  two  trustees,  one  to  be  nominated  by  the  other  A^endors  and 
the  other  by  the  Purchaser,  and  shall  be  held  by  them  in  trust  for 
the  infant  if  he  shall  confirm  the  sale  upon  attaining  full  age, 
and  if  not,  then  in  trust  for  the  Purchaser ;  and  the  income  of 
the  investments  shall  in  the  meantime  be  accumulated,  and 
follow  the  ultimate  destination  of  the  capital  (»). 

140.  The  Vendor  will  execute  a  proper  assignment  to  the  Pur- 
chaser, including  an  assignment  of  the  principal  term  under  the 
power  of  attorney,  if  and  so  far  as  the  power  is  available,  or, 
where  the  iwircr  of  altorney  cannot  he  used  [the  Vendor  will  assign 
the  sub-term  to  the  Purchaser,  and  will  also,  if  so  requested, 
appoint  a  person  named  by  the  Purchaser  to  be  a  trustee  of  the 
principal  term  in  the  place  of  the  mortgagor,  and  vest  the 
principal  term  in  such  new  trustee  by  declaration  under  the 
Trustee  Act,  1893],  or,  where  it  cannot  he  got  in  iritliont  a  resting 
order  [the  A^endor  will  assign  the  sub-term  to  the  Purchaser, 
together  with  the  benefit  of  the  trust  of  the  principal  term].  The 


Infant  making 
title. 


(//)  This  coinlition  will  only  be  required  where  there  are  no  truistees  for 
the  purposes  of  the  S.  L.  Acts,  or  where  the  purchase-money  is  so  small  as 
to  render  it  advisable  not  to  apply  to  the  Court  for  an  appointment  of 
ti-ustees,  or  of  a  person  to  convey  :  S.  L.  Act,  1882,  ss.  59,  60  ;  and  see  Conv. 
Act,  1881,  s.  41,  as  to  leasehold  laud  at  a  rent.     See  Dissertgction,  p.  23,  sujk 
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assignment  to  the  purchaser  shall  be  prepared  by  him  and  at  his 
own  expense,  and  the  engrossment  thereof  shall  be  delivered  at 

the  ofiice  of  the  solicitors  of  the  Vendor  at  least days  before 

the  date  fixed  for  completion  of  the  contract  for  execution  by  the 
Vendor  and  other  necessary  parties  (if  any),  and  the  draft  of  such 
assignment  for  perusal  and  approval  on  behalf  of  the  Vendor  and 
other  necessary  parties  (if  any)  shall  be  left  at  the  said  office  at 
least  seven  days  before  delivery  of  the  engrossment  (o). 

Section  VI. 
As  to  Docinnenfs. 

141.  The  Vendor  will  retain   all  documents  relating   to  any  Documents, 
proper  t}' not  comprised  in  this  sale  and  retained  by  him  (p),  and  will  ^y  Vendor'as 
give,  at  the  cost  of  the  [any]  purchaser  [requiring  it] ,  a  statutory  o™*g^"*^ 
acknowledgment  of  the  right  of  the  [such]  purchaser  to  produc- 
tion of  documents  so  retained,  and  to  delivery  of  copies  thereof,  and 

also  a  statutory  undertaking  for  safe  custody  thereof  (q). 

142.  The  Vendor  will  retain  all  documents  relating   to  any  where  re- 
property  not  comprised  in  this  sale  and  retained  by  him,  and  Yemk>^la 
will    give,  at  the  cost  of  the  [any]  Purchaser  [requiring  it],  a  mortgagee  or 
statutory  acknowledgment  of  the  right  of  the  [such]  Purchaser 

to  production  of  documents  so  retained,  and  to  delivery  of  copies 
thereof,  but  being  a  mortgagee  [or  trustee  or  personal  represen- 
tative] shall  not  be  required  to  give  any  undertaking  or  covenant 
for  safe  custody  thereof  (r). 

143.  After  the  sale  of  all  the  Lots,   or  of   all  the   Lois  to  Documents, 
which  any  set  of  documents  relates,  as  the  case  may  be,  the  ilv^red  to 

(o)  This  fomi  will  be  used  iu  connexion  with  Form  No.  50. 

(^)  On  a  sale  by  a  tenant  for  life  under  his  statutory  powers  of  the  last   Retainer  of 
of  the  land  subject  to  a  settlement  he  must  arrange  to  retain  the  settlement   g.°ie"b!f"enant 
and  the  appointments  of  new  trustees.  for  life. 

(q)  Where  the  vendor  retains  any  part  of  an  estate  to  which  any  docu- 
ments of  title  relate,  he  is  entitled  to  retain  such  documents :  Y .  &  P.  Act, 
s.  2  (o).  The  s.  includes  leaseholds,  but  relates  to  land  or  interests  in  land 
only :  Be  Williams  and  DucJwss  of  Newcastle,  1897,  2  Ch.  14-1 ;  66  L.  J.  Ch. 
543  ;  lie  Lehmann  and  Walktr,  1906,  2  Ch.  640  ;  75  L.  J.  Ch.  768. 

(r)  A  mortgagee  or  trustee  may  safely  give  an  acknowledgment  of  the    Production  of 
right  to  production  and  delivery  of  copies,  as  it  only  binds  him  to  pro-  ^o'^^"^a*^Jee\'" 
duce  while  he  has  possession:   Conv.  Act,  1881,  s.  9  (2);    and  to   this  he  custody, 
cannot  reasonably  object. 

A  mortgagor,  in  whom  the  equity  of  redemption  is  still  vested,  and  whose 
mortgage  was  made  after  1881,  is  entitled  to  production  :  Conv.  Act,  1881, 
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Purchaser  who  Purchaser  whose  purchase-money  is  largest,  or  in  case  of  equahty 
the  Purchaser  of  the  Lot  first  sold,  shall  be  entitled  to  the 
custody  of  such  documents  in  the  possession  of  the  Vendor  as 
relate  to  any  other  Lot  as  well  as  the  Lot  or  Lots  purchased  by 
that  Purchaser  [and  do  not  relate  to  any  other  property  besides 
that  comprised  in  this  sale  and  retained  by  the  Vendor] ,  but  in 
respect  of  documents  delivered  to  him  which  relate  to  the  Lot  or 
Lots  of  any  other  Purchaser  he  shall  give  to  that  other  Pur- 
chaser, if  he  so  require  (0,  a  statutory  acknowledgment  of  his 
right  to  production  and  to  delivery  of  copies  thereof,  and  also  a 
statutory  undertaking  for  safe  custody  thereof.  If  any  Lot  be 
not  sold  the  Vendor  may  until  sale  thereof  retain  all  documents 
relating  thereto,  and  in  respect  thereof  or  of  any  other  docu- 
ments retained  he  will  give  to  any  Purchaser  who  may  so  require 
the  before-mentioned  statutory  acknowledgment  and  [or  but  not 
the]  undertaking,  and  every  acknowledgment  or  undertaking 
given  under  this  condition  shall  be  prepared  and  approved  on 
behalf  of  all  parties  thereto  at  the  expense  of  the  person  to 
whom  it  is  given. 

144.  Documents  of  title  relating  to  other  property  retained  by 
the  Vendor  as  well  as  to  property  comprised  in  this  sale  will  be 
retained  by  the  Vendor.  Documents  of  title  relating  to  several 
Lots  sold  at  this  sale  to  different  Purchasers  and  to  no  other 
property  will,  after  the  sales  of  all  such  Lots  have  been  com- 
pleted, be  delivered  to  the  Purchaser  whose  purchase-money  is 
the  largest,  or  in  case  of  equality  to  the  Purchaser  of  the  Lot  first 
sold,    and  will  in  the  meantime   be  retained   by   the  Vendor. 

s.  16  ;  and  so  are  the  persons  deriving  title  under  him  :  s.  2  (vi.).  As  between 
mortgagor  and  mortgagee,  the  latter  is  liable  in  case  of  the  loss  or  destriictiou  of 
the  documents  while  in  his  possession  or  under  his  control :  Hornhy  v.  Matcham 
(1848),  IG  Sim.  325  ;  IV  L.  J.  Ch.  471 ;  Broum  v.  Seivell  (1853),  1 1  Hare,  49  ; 
22  L.  J.  Ch.  1063  ;  see  also  James  v.  Rnmsey  (1879),  11  Ch.  D.  398  ;  48  L.  J. 
Ch.  345,  where  the  mortgagor  was  held  entitled  to  an  indemnitj',  but  not 
to  comi^eusation ;  and  see  Dart,  7th  ed.,  490,  and</.  <JiUiijan\.  National  BcDili, 
1901,  2  Ii'.  E.  513. 

(s)  In  the  absence  of  any  condition  the  purchaser  of  the  lot  which  is  sold 
for  the  highest  price  is  entitled  to  the  custody'  of  the  documents :  Oriffitlis  v. 
Jlakhard  (1854),  1  K.  &  J.  17;  23  L.  J.  Ch.  957.  Where  the  conditions 
prescribe  that  the  purchaser  of  the  "  largest  lot  "  shall  have  the  deeds,  the 
purchaser  of  the  largest  individual  lot,  and  not  of  several  aggregate  lots,  is 
entitled  to  them;  (Jrijjltlis  v.  Hatdiard,  sup.;  Scott  v.  Jacl-man  {1855),  21 
Beav.  110. 

(f)  This  will  not  be  required  if  the  vendor  gives  the  acknowledgment  and 
undertaking  before  parting  with  the  documents. 


When  some 
documents 
relate  to  other 
property  and 
some  to 
different  Lots. 


R'ghts  of  pur- 
chasers inter 
se  to  docu- 
ments. 
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The  Veuclor  will,  as  to  all  documents  retained  by  him,  give  to 
every  Purchaser  of  property  to  which  the  same  relate  a  statutory 
acknowledgment  of  his  right  to  production  and  to  delivery  of 
copies  thereof,  and  also  [or  if  the  Vendor  is  a  morUjagcc  or  trustee 
say  but  no]  a  statutory  undertaking  for  safe  custody  thereof  (u). 

145.  Documents  of  title  which  relate  not  only  to  the  property  Deeds  to  be 
now  offered  for  sale,  but  also  to  other  property  retained  by  Purciia*s'er° 
the  Vendor,  will  be  delivered  to  the  Purchaser,  and  he  shall  give  ^'^}^°  ^^  t°  s'^*^ 

'  ^_  statutoiy 

to   the  Vendor  an  acknowledgment  of  his  right  to  production  acknowiedg- 
and    delivery  of   copies  thereof,  and  an  undertaking   for    their  vendor  (a-). 
safe    custody,    such    acknowledgment    and    undertaking   to   be 
prepared   by  and    at    the    expense    of    the  Vendor,  but   to   be 
perused  and  executed  by  the  Purchaser  at  his  own  expense. 

14G.  The  documents  relating  to  Lots to inclusive,  Production  of 

some  of  which  include  all  or  several  of  these  Lots,  are  now  in  the"imndsVr 
the  hands  of  the  Mortgagees  (?/),  and  shall  not  be  required  by  ^^'^^'^Pfgll 
any  Purchaser  of  these  Lots  to  be  produced  until  the  Mort- 
gagees are  satisfied  {::),  and  if  any  Purchaser  of  any  such  Lots 
requires  his  abstract  to  be  verified  he  shall  be  bound  himself  at 
his  own  cost  to  obtain  production  of  any  documents  in  the 
possession  of  the  Mortgagees,  and  if  he  cannot  obtain  such 
production  shall  accept  such  verification  (if  any)  of  the  abstract  as 
the  Vendor  is  able  to  furnish,  and  shall  bear  all  expenses  incurred 
in  obtaining  or  consequent  on  production  of  such  documents. 

147.  Documents   of  title    in    the   custody  of  a  Mortgagee  in  Cost  of  pro- 
regard  to  which  the  Vendor  has  a  right   to  require  production  documents 
shall  be  produced  at  the  expense  of  the  Vendor  {a).  VeudOT.°" 

148.  The   [or  Some  of  the]  documents    of   title  are  in   the  As  to  deeds 

to  be  retained 

((()  See  last  note. 

(re)  This  condition  is  sometimes  adopted  wtere  tlie  property  retained 
by  tlife  vendor  is  very  small,  e.g.,  a  strip  of  land  near  a  road.  It  should  not 
be  used  by  a  vendor  who  is  a  trvistee. 

[y)  "Where  the  mortgages  are  subsequent  to  the  commencement  of  the   Cost  of  pro- 
Conv.   Act,    1881,   and   come  within  s.   16   of  that  Act,  this  condition   is   duetiou  of 
unnecessary,   for  the  mortgagor,  and  any  person  deriving  title  under  him   made  after 
(s.  2  (vi.)  ),  is  entitled  to  production  (s.  10),  and  the  expense  falls  on  the   1^^^- 
purchaser  (s.  3  (6) ). 

(z)  This  can  be  satisfied  under  Con  v.  Act,  1881,  s.  o. 

(a)  See  Conv.  Act,  1881,  s.  3  (6);  Wolst.  Conv.  Acts,  9th  ed.,  25.  This 
condition  is  used  in  some  forms  adopted  by  Incorporated  Law  Societies,  and 
is  frequently  used  in  private  contracts.  The  Vendor  has  a  right  to  produc- 
tion under  Conv.  Act,  1881,  s.  16. 
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by  a  Mort- 
gagee where 
mortgagor  is 
Vendor  (b). 


Documents  not 
in  Vendor's 
possession. 


Where  docu- 
ments subse- 
quent to  com- 
mencement of 
title  cannot 
be  produced 
recital  to  be 
evidence. 


Plain  coj)y  of 
lost  deed  to 
be  sufficient. 


Production  of 
attested  copy 
of  any  deed 
not  in  Vendor's 
possession  to 
be  sufficient. 


custody  of  a  Mortgagee,  and  will  remain  in  his  custody  after  the 
completion  of  this  purchase,  as  relating  also  to  other  property. 
The  Mortgagee  will  join  in  the  conveyance  and  give  to  the 
Purchaser  a  statutory  acknowledgment  of  his  right  to  production 
and  delivery  of  copies  of  the  documents,  but  the  Purchaser 
shall  not  require  a  covenant  or  undertaking  for  their  safe 
custody  either  from  him  or  from  the  Vendor. 

149.  The  Vendor  shall  not  be  required  to  procure  the  pro- 
duction, or  trace  or  state  who  has  the  custody  of  any  docu- 
ment not  in  his  possession,  or  to  furnish  any  abstract  or  copy 
thereof,  or  to  give  any  information  relating  thereto  not  within 
his  knowledge  (f). 

150.  If  any  document,  dated years  or  upwards  before  the 

day  of  sale,  be  not  in  the  Vendor's  possession,  and  the  possessor 
thereof  is  either  unknown  or  refuses  production,  the  recital  of 

that   document   contained    in   any   deed    [dated  ■ years   or 

upwards  before  the  day  of  sale]  shall  be  taken  as  conclusive 
evidence  of  the  material  contents  and  due  execution  thereof, 
and  no  abstract  or  further  evidence,  whether  by  production  of  the 
original  or  otherwise,  shall  be  required  of  the  contents  of  that 
document. 

151.  Inasmuch  as  a  deed  dated  the day  of ,  being  a 

conveyance  of  Lot to  the  Vendor  [or  being,   &c.,  describe 

the  nature  of  the  deeeX],  has  been  lost,  the  Purchaser  shall  be 
satisfied  with  the  production  of  a  document  purporting  to  be  a 
j)lain  copy  thereof,  and  shall  assume  that  the  said  deed  was  duly 
executed  by  all  the  parties  thereto  {d). 

152.  The  Purchaser  shall  not  require  the  production,  nor  make 
any  objection  on  the  ground  of  the  non-production,  of  any  docu- 
ment not  in  the  Vendor's  possession  of  which  the  Vendor  shall 
produce  an  attested  copy(«). 


Lost  deeds. 


Vendor's 
liability  to 
produce 
documents. 


{!))  See  Re  Wilhtt  and  Argenii  (1889),  W.  N.  66;  60  L.  T.  735. 

('■)  Where  documents  are  in  the  hands  of  mortgagees,  see  Form  No.  146. 
As  to  secondary  evidence  of  a  lost  deed,  see  Re  Halifax,  &c.  Co.  and  Wood 
(1898),  79  L.  T.  J 83.  The  loss  does  not  release  the  purchaser  from  the  con- 
tract if  proper  secondary  evidence  is  f  ui-nished  :  see  S.  C.  on  appeal,  ih.  oo6. 

{d)  In  the  absence  of  a  condition,  see  Dissertation,  p.  66,  sup. 

(e)  Apart  from  condition,  the  vendor  is  bound  to  produce  the  originals  of 
all  deeds,  steward's  copies  of  court  rolls,  and  other  instruments  necessary  to 
verify  the  abstract,  except  documents  which  are  of  record  or  have  been  lost 
or  destroyed :  Dart,  7th  ed.,  luo,  349,  364. 
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153.  The  Vendor  shall  not  be  required  to  procure  or  pay  any  ^oe^^^e^'^t°^lot 
costs  of  procuring  delivery  to  the  Purchaser  of  any  documents  in  Vendor's 

.  c      1       T-        1         /  r  possession. 

not  ni  the  possession  of  the  \  endor  (/). 

Section    YII. 
A^  to  Compensation  and  Miscellaneous  Matters. 

154.  The  property  is  [Several  Lots  are]  believed  to  be  and  Ei-i-orsin 
shall   be    taken    as     correctly    described,     and    any    incorrect  compensariouj! 
statement,  error,  or  omission  found  in  the  particulars  or  con- 
ditions shall  not  annul  the  sale,  nor  entitle  the  [any]  Purchaser 

to  be  discharged  from  his  purchase,  nor  shall  the  Vendor  or  [any] 
Purchaser  claim  or  be  allowed  any  compensation  in  respect 
thereof  ((/). 

155.  jMeasurements  and  quantities   of  land   shall  be  deemed  Errors  in 
correct,    and  shall  not   be    the  subject  of  compensation   if    in-  [c^on^penTr- 
correct  (A).     In  other  respects  any  incorrect  statement,  or  any  tion)  {nj. 
error  or  omission  (i)  ^Yhich  may  be  discovered  in  the  particulars 

sale  plan  or  conditions  of  sale  affecting  the  nature  or  value  of  the 

(/)  S.  3  (6)  of   the  Conv.  Act,   1881,  does    not  affect  the  right  of  the   Handing  over 

purchaser  to  have  the  title  deeds  handed  over  on  completion  at  the  vendor's   deeds  ou 
■^  -^  completion, 

expense :  lie  Duthy  and  Jesson,  1898,  1  Ch.  419  ;  67  L.  J.  Ch.  218. 

((/)  Without  this  condition  the  vendor,  where  the  error  is  considerable     No  compensa- 

caunot  insist  on  specific  performance,  while  the  purchaser  can,  however   *.'°^:j'fj*JQj^'^j^g°^ 

small  the  error,  insist  on  the  vendor  giving  him  as  much  as  he  contracted  to   regards  specific 

sell  with  compensation  for  what  the  vendor  is  unable  to  convej'.     "Where  the   performance 

error   is   inconsiderable,    the   vendor   can   enforce   the   contract  on  paying 

compensation  for  the  deficiency  :  Dart,  Tth  ed.,  080.     It  would  seem  that 

this  condition,  while  it  applies  to  great  and  small  errors,  so  as  to  exclude  the 

purchaser's  right  to  specific  performance  with  compensation  in  every  case, 

yet  does  not  enable  a  vendor  to  force  upon  a  purchaser  a  property  which  he 

has  substantially  misdescribed :  Dart,  7th  ed.,  (j81 ;  Jacobs  v.  Uecell,   1900, 

2  Ch.  858  ;  69  L.  J.  Ch.  879  ;  Dissertation,  pp.  47—48. 

(/i)  See  last  note. 

[i)  Oniission  means  an  omission  which  affects  the  value  of  the  property.    Omission. 

An  accidental  omission   to   disclose   a   notice   to  pave,  &c.,   the   work   not 

having  been  done,  is  not  such  an  omission  :   Re  Leyland  and  Taylor,  1900, 

2  Ch.  625  ;  69  L.  J.  Ch.  764. 

{ii)  The  condition  does  not  apply  to  a  defect  of  title  :  Dehenham  v.  Haa-hrid,je, 

1901,  2  Ch.  98;  70  L.  J.  Ch.  525;  cf.  Greenhalgli  v.  Brmdley,  1901,  2  Ch. 

324 ;  70  L.  J.  Ch.  740.     As  to  how  far  the  condition  can  be  relied  on  to  cover    Misdescrip- 

a  material  misdescription,  see  Denny  v.  //a»(oc/i  (1870),  L.   E.  6  Ch.    1  ;  40 

L.  J.   Ch.   193;  Brewer  v.  Brown  (1884),  28  Ch.  D.  309  ;  54  L.  J.  Ch.  005  ; 

lie  ^?-/io?'/(1880),  14  Ch.  D.  270  (where  the  condition  was  not  enforced) ;  and 
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Errors  in 
estimated 
outgoings. 


property  [any  Lot],  shall  not  annul  the  sale,  but  if  pointed  out 
before  completion  (j)  the  Vendor  or  the  Purchaser,  as  the  case  may 
require,  shall  pay  or  allow  compensation  on  account  thereof,  and 
the  amount  in  case  of  dispute  shall  be  settled  by  the  arbitration  of 
two  referees,  one  to  be  appointed  by  the  Vendor,  and  the  other 
by  the  Purchaser,  and  their  umpire,  in  accordance  with  the  pro- 
visions of  the  Arbitration  Act,  1889. 

156.  Measueements  and  quantities  shall  be  deemed  correct, 
and  shall  not  be  the  subject  of  compensation  if  incorrect.  Out- 
goings stated  as  estimated  shall  not  be  taken  as  correctly  stated, 
and  a  Purchaser  shall  be  taken  as  purchasing  subject  to  the 


Misrepresenta- 
tion. 


Offer  by  trus- 
tees, &c.,  of 
compensation 
for  misdescrij)- 
tion. 


Measure  of 
compensation. 

Open  con- 
tract. 


Compensation 
after  con- 
veyance. 


He  Fawcelt  and  Holmes  (1889),  42  Ch.  D.  150 ;  58  L.  J.  Ch,  763  ;  Re  Brewer 
and  Hatthins  (1899),  80  L.  T.  127  (where  the  coudition  was  enforced) ;  Re 
Piickett  and  Smith,  1902,  2  Ch.  258;  71  L.  J.  Ch.  666  (distinguishing  7i'e 
Brewer  and  Ilanhins,  siq}.).  Where  a  serious  misdescription  is  verbally 
corrected  by  the  auctioneer,  a  purchaser  who  does  not  hear  him  is  not 
entitled  to  specific  performance  with  compensation  :  Jie  Hare  and  0' More, 
1901,  1  Ch.  93;  70  L.  J.  Ch.  45. 

The  condition  does  not  apply  where  there  is  a  misrepresentation  :  Diuimock 
V.  Hallett  (1866),  L.  E.  2  Ch.  21  ;  36  L.  J.  Ch.  146  (followed  in  WJriltemore 
V.  ir.  (1869),  L.  E.  8  Eq.  603  ;  38  L.  J.  Ch.  17). 

There  is  no  general  rule  that  actual  fraud  is  necessary  to  induce  the  Court 
to  rescind  the  contract:  'Torrance  v.  Bolton  (1872),  L.  E.  8  Ch.  118;  42 
L.  J.  Ch.  177  ;  Douylierti/  v.  Gates  (1900),  45  8ol.  J.  119. 

This  condition,  when  used  by  trustees  or  mortgagees,  cannot  be  enforced 
against  them  to  the  injury  of  the  beneficial  owners  where  the  misdescription 
arises  from  negligence:  White  v.  Cnddon  (1842),  8  CI.  &  Fin.  766,  787.  But 
its  use  is  not  depreciatory  :  Hobson  v.  Bell  (1839),  2  Beav.  17,  24  ;  8  L.  J.  Ch. 
241 ;  and  appears  to  be  recognised  in  a  proper  case  :  see  per  the  L.JJ.  in 
J)imn  V.  Flood  (1885),  28  Ch.  D.  586  ;  54  L.  J.  Ch.  370. 

As  to  the  measure  of  compensation,  see  Re  Ohifferiel  (1888),  40  Ch.  D. 
45  ;  58  L.  J.  Ch.  263  ;   Tomlin  v.  Luce  (1889),  43  Ch.  D.  191 ;  59  L.  J.  Ch.  164, 

The  jurisdiction  to  enforce  specific  performance,  with  compensation  for 
defects,  on  a  vendor  in  the  case  of  an  open  contract  arises  from  the  doctrine 
that  the  vendor  is  estopped  from  saying  that  he  has  not  the  entirety  after 
he  has  agreed  to  sell  it :  Rudd  v.  Lascelles,  1900,  1  Ch.  815  ;  69  L.  J.  Ch.  396. 

(./)  When  this  condition  is  used,  it  is  important  to  provide  that  the  error 
be  pointed  out  before  completion,  otherwise  compensation  may  be  allowed 
after  conveyance:  see  Palmer  v.  Johnson  (1884),  13  Q.  B.  D.  351;  53 
L.  J.  Q.  B.  348 ;  but  in  the  absence  of  any  condition  compensation  will  not 
be  allowed  after  conveyance  :  Allen  v.  Richardson  (1879),  13  Ch.  D.  524  ;  49 
L.  J.  Ch.  137  (which  is  not  overruled  bj'-  Palmer  v.  Johnson,  sup.  :  see 
Clayton  v.  Leech  (1889),  41  Ch.  D.  103)  ;  Jolife  v.  Bal-er  (1883),  11  Q.  B.  D. 
255;  52  L.  J.  Q.  B.  609  ;  Satmders  v.  Cockr ill  (1902),  87  L.  T.  30  ;  Ortswolde- 
Williams  v.  Barnehij  (1901),  83  L.  T.  708;  but  (/.  De  Lassalle  v.  Oirildford, 
1901,  2  K.  B.  215  ;  70  L.  J.  K.  B.  533.  ' 
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actual  outgoings,  whatever  the  amount  may  be.  Where  an  out- 
gomg  is  not  specified  as  estimated,  an  error  which  does  not 
exceed  £1  i^er  annum  shall  not  be  the  subject  of  compensation, 
but  for  an  error  greater  than  Jdl  per  annum  a  compensation  shall 
be  allowed  to  Vendor  or  Purchaser,  as  the  case  may  be,  and  the 
amount  of  compensation  shall  be  settled  by  the  auctioneers.  In 
other  respects  any  incorrect  statement  [co»^?7?hy' as  in  last  condition], 

157.  No  objection  or  requisition    shall  be   made   by   reason  Astodis- 
of  any  discrepancy  between  the  old  and  present  measurements  measurJments. 
[of  any  Lot]. 

-  158.  The  [Each]  Parchaser  shall  pay  to  the  Vendor  the  pro-  Benefit  of  firo 
portionate  part,  as  from  the  date  of  the  contract,  [when  the  '"^"'^■*"'^®- 
Master's  certificate  becomes  binding  (A)],  of  the  premium  on  any 
subsisting  policy  of  fire  insurance,  and  shall  be  entitled  so  far 
as  the  polic}'  or  consent  by  the  office  permits  to  the  benefit  of 
such  insurance  as  from  the  date  of  the  contract  [aforesaid  (A)] ,  but 
the  Vendor  shall  not  be  bound  to  keep  on  foot  any  such  insur- 
ance, nor  to  give  to  the  [any]  Purchaser  notice  of  any  premium 
being  or  becoming  due  (/). 

159.  The  Vendor  and  all  other  necessary  parties  (if  any)  shall.  Caveats  to 
if  required  by  the  Purchaser,  at  any  time  after  the  sale  execute  under  York- 
caveats  in  favour  of  the  Purchaser  for  the  registry  in  the sim-eRegis- 

.  o         ./  tries  Acts. 

Padnig  Registry  of  Deeds  under  the  Yorkshire  Piegistries  Acts 
of  1884  and  1885,  to  be  in  force  until  the  expiration  of  one 
calendar  month  from  the  day  fixed  for  completion  of  the  purchase, 
such  caveats  to  be  prepared  and  registered  by  and  at  the  expense 
of  the  Purchaser,  but  to  be  perused  and  executed  by  the  grantors 
thereof  at  the  expense  of  the  Vendor  (in). 

159a.  (1)  The  conveyance  to  the  [each]  Purchaser  shall  be  Preparation 
prepared  by  him  and  at  his  own  expense,  and  the  engrossment  veyance  and 
thereof  shall  be  delivered  at  the  office  of  the  solicitors  of  the  pm^cimTe/to 
Vendor  at  least  days  before  the  date  fixed  for  completion  '"•"i^'iT  '''"3°""*' 

■^  A  paid  l)y  V  endor 

for  execution  by  the  Vendor  and  other  necessary  parties  (if  any),  ;»  respect  of 
and  the  draft  of  such  conveyance  for  perusal  and  approval  on  value  [or 
behalf  of  the  A'endor  and  other  necessary  parties  (if  any)  shall  duTy  (lo""' 
be  left  at  the  said  office  at  least  seven  days  before  delivery  of 
the  engrossment. 

{k)  These  words  will  only  be  used  on  a  sale  by  the  Court. 

(/)  See  Dissertation,  p.  58,  sup. 

{m)  See  Dissertation,  p.  74 — 77,  sxj). 

{>i)  See  Fin.  (1909-10)  Act,  1910,  s.  3  (6).  The  vendor  must  pay  the  duty. 
This  Form  makes  the  purchaser  repay  to  the  vendor,  who  is  liable  for  the 
duty  under  s.  4  (1),  the  amount  paid  in  respect  of  the  duty. 
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(2)  The  conveyance  shall,  after  completion,  be  produced  and 
handed  over  to  the  Vendor  or  his  solicitor,  when  required  by  him 
or  them,  to  enable  the  same  to  be  stamped  to  show  that  all 
increment  value  duty  (if  any)  has  been  paid,  or  that  no  such 
duty  is  payable  in  accordance  with  section  four,  sub-section  (3), 
of  the  Finance  (1909-10)  Act,  1910. 

(3)  The  Purchaser  shall,  in  addition  to  paying  the  cost  of  the 
ordinary  stamp  duty  on  the  conveyance,  rej^ay  to  the  Vendor  the 
amount  (if  any)  of  increment  value  duty  [and  reversion  duty, 
if  any  (nn)],  and  the  costs  of  and  incidental  to  the  assessment  and 
payment  of  the  same,  or  to  ascertaining  that  no  such  duty  is 
payable,  with  interest  thereon  at  the  rate  of  £5  per  cent,  per 
annum  from  the  date  of  expenditure. 

(4)  The  Vendor  shall  be  entitled  to  retain  the  custody  of  the 
conveyance  until  all  such  money  with  interest  thereon  as  afore- 
said has  been  repaid,  and  in  the  meantime  shall  have  a  lien  on 
the  property  therefor. 

(5)  Completion  shall  not  be  delayed  on  account  of  the  non- 
payment of  the  said  duty,  or  on  account  of  any  delay  in 
ascertaining  whether  any  such  duty  is  payable. 

(6)  The  provisions  of  this  clause  shall  be  enforceable  after 
completion,  notwithstanding  that  the  conveyance  may  have 
been  delivered  to  the  Purchaser,  but  in  that  case  a  memorandum 
of  the  charge  in  favour  of  the  Vendor  shall  be  indorsed  on  the 
conveyance. 

(7)  A  Purchaser  shall  produce  to  the  Commissioners  free  of 
expense  any  documents  which  may  be  required  in  connexion  with 
the  assessment  of  the  said  duty  [and  in  the  case  of  the  purchase 
of  a  reversion  shall  either  show  that  he  is  not  the  lessee,  or  if 
he  is  the  lessee  covenant  to  indemnify  the  Vendor  against  any 
reversion  duty,  or  allow  the  conveyance  to  be  taken  in  such 
a  form  as  will  prevent  the  merger  of  the  lease] . 

Section  VIII. 
SALES   BY   THE    COURT  (o). 
160.  The  Vendor  will,  at  the  cost  of  any  Purchaser  requiring 

{nn)  On  a  sale  of  a  reversiou  to  a  lessee  it  seems  that  no  benefit  accrues  to 
the  lessor  by  the  determination  of  the  lease,  but  if  any  duty  is  claimed  it 
seems  proper  for  the  purchaser  to  indemnify  the  vendor. 

(o)  Many  of  the  foregoing  Forms  may  be  required  also  on  sales  by  the 
Court :  see  Prec.  II.,  General  Conditions',  p.  220,  inf. 
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it,  api^ly  to  the  Court  in  the  said  action   for   an  order    under  s.  c  of  Conv. 
section  five  (/?)  of  the  Conveyancing  and  Law  of  Property  Act,  discharge' of*^ 
1881,  as  respects   any  incumbrance   which  may  not  be  bound  j^^Ji'lj^Jt'i^err 
by   the    order   for    sale   to   enable    the    property    affected    by  J^^^^J'!^®'^ 
any  such  incumbrance  to  be  conveyed  or  vested  in  any  Purchaser 
freed  from  any  such  incumbrance ;  and  a  Purchaser  shall  not  be 
entitled  to  require  any  such  incumbrance  to  be  discharged  other- 
wise than  under  the  provisions  of  the  said  section,  nor  make  any 
objection  on  account  of  the  non-production  or  delivery  of  any 
documents  retained  in  the  custody  of  the  persons  interested  in 
any  such  incumbrance,  nor  require  any  covenant,  acknowledgment 
or  undertaking  in  respect  of  the  same. 

161.  Each  Purchaser  shall,  notwithstanding  incumbrances,  Astoappiica- 
pay  the  whole  of  his  purchase-money  into  Court,  as  provided  by  Ji"di°cW°e^of 
these  conditions,  to  form  a  common  fund  to  be  applied  under  the  incumbrances. 
direction  of  the  Court  in  payment  of  any  existing  incumbrances, 

and  shall  not,  after  having  accepted  the  title,  object  [to  the  setting 
apart  (out  of  the  common  fund)  of  money  to  answer  the  claim  of 
incumbrancers  having  priorit}^  over  the  interests  of  the  parties 
to  the  action,  and  not  consenting  to  the  sale,  nor  (q)]  to  payment 
out  of  the  [balance  of  the]  common  fund  of  the  amount  due  to 
any  incumbrancer  consenting  to  the  sale,  or  otherwise  bound  by 
the  order  for  sale. 

162,  The  abstracts  of  title  shall  commence  as  follows,  namely:  saiein 

As  to  Lot  1,  with  a  Conveyance  dated  in  the  year ;  as  to  t|J,™  action ; 

Lot  2,  with  a  Conveyance  dated  in  the  year ;  and  as  to  Lot  3,  commence- 

^  ''  ment  of  title. 

With  a  Conveyance  dated  in  the  year  ■ ,  each  such  Conveyance 

(jj)  This  s.  applies  to  ordinary  sales  as  well  as  to  sales  under  the  Court :  Operation  of 
cf.  Form  No.  169,  which  will  be  used  in  place  of  Form  No.  160  where  it  is  iQQi'^f' 
ascertained  that  an  application  under  s.  5  must  be  made.  It  enables  the 
vendor  to  make  title  free  from  incumbrances  in  cases  where  the  concurrence 
of  the  incumbrancers  cannot  be  obtained,  e.g.,  where  there  are  infants 
entitled  to  portions  not  yet  raisable,  and  the  sale  cannot  be  effected  under 
the  S.  L.  Acts.  Under  the  direction  of  the  Court  a  sufficient  part  of  the 
purchase-money  is  paid  into  Court  to  cover  the  incumbrances  and  costs,  and 
the  Court  then  declares  the  land  to  be  free  from  incumbrances  and  makes 
such  order  for  conveyance  or  vesting  as  it  thinks  fit :  Wolst.  Conv.  Acts, 
9th  ed.,  29,  30. 

(fjf)  The  words  in  square  brackets  should  be  omitted  where  there  are  no  prior 
incumbrancers  whose  claims  are  to  be  satisfied  by  setting  apart  a  fund  UTider 
Conv.  Act,  1881,  s.  5.  Where  there  are  such  prior  incumbrancers,  the  funds 
for  them  must  be  set  apart  first,  otherwise  there  might  not  be  sufficient  to 
pay  them,  and  the  purchasers  could  not  get  their  conveyances.     It  will  be 
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SPECIAL    CONDITIONS    (FORMS). 


Sale  in  par- 
tition action ; 
commence- 
ment of  title. 


Where 

abstract  does 
not  show 
equitable 
interests. 


Certificates, 
proofs  in 
proceedings, 
&c.,  to  be 
evidence  (u). 


being  on  a  sale  to  the  testator  whose  property  is  being 
administered  in  the  action  (r), 

163.  The  whole  of  the  Lots  are  vested  in  trustees  in  trust  for 
the  beneficiaries  under  a  will,  and  the  Master's  certificate  (in  the 
action  which  is  an  action  for  partition)  states  what  persons  are 
interested  and  in  what  shares,  and  that  they  are  all  parties  to  or 
bound  by  the  proceedings  in  the  action.  The  conveyances  to 
Purchasers  will  be  made  by  the  trustees  [and  the  abstract  to  be 
furnished  to  Purchasers  will  not  include  any  documents  or  evidence 
relating  to  the  equitable  interests  of  the  beneficiaries,  such 
interests  being  bound  by  the  order  for  sale  made  by  the  Court  (.s)] . 

164.  Till':  abstract  to  be  delivered  to  a  Purchaser  will  not 
include  any  documents  or  evidence  relating  to  equitable  interests 
shown  on  the  Master's  certificate  of  persons  whose  concurrence 
in  conveying  is  not  necessary,  but  an  abstract  of  such  documents 
and  evidence  will  be  furnished  to  any  Purchaser  who,  within 
seven  days  after  the  certificate  of  the  result  of  the  sale  has 
become  binding,  sends  to  the  solicitors  of  the  Vendor  [s]  a  request 
for  it  in  writing  and  pays  them  the  cost  of  copying. 

165.  All  facts  or  matters  appearing  to  be  proved  or  to  be 
certified  by  the  Master  (t),  or  to  be  stated  in  any  judgment  or 
order  in  the  action  [proceedings]  in  which  this  sale  is  made  shall 
be  deemed  thereby  sufficiently  and  conclusively  evidenced,  and 
the  [a]  Purchaser  shall  assume  that  all  necessary  and  proper 
consents  preliminary  to  a  sale  have  been  obtained,  and  shall  not 
require  the  concurrence  in  his  conveyance  of  any  person 
beneficially  interested  whose  interest  is  merely  an  equitable 
interest  (x). 

for  the  purchasers  to  see  that  there  is  a  sufficient  fund  set  apart  under  s.  5 
to  answer  prior  incumbrancers.  If  there  is  not,  the  sale  of  all  the  lots  must 
fail,  and  the  order  for  sale  must  be  contingent  on  this. 

(?•)  For  other  forms  for  commencement  of  title,  see  Forms,  snjh,  under  the 
heading  "  As  to  the  Commencement  of  Title,  &c." 

(s)  In  man}'  cases  the  abstracts  show  the  beneficial  interests,  and  then  the 
purchaser  can  see  that  the  equities  are  bound. 

{t)  Where  the  sale  is  made  under  an  order  of  a  Judge  of  the  County 
Courts,  say  "  Registrar  "  instead  of  "  Master." 

(»)  Office  copies  (see  O.  61,  r.  7)  of  all  documents  filed  in  the  High  Court 
are  admitted  as  evidence  :  E.  S.  C,  O.  37,  r.  4. 

(.»■)  It  may  be  as  well  to  insert  these  words  as  to  consent,  and  as  to 
the  concurrence  of  persons  beneficially  interested,  though  they  scarcely 
seem  necessary  now,  having  regard  to  Conv.  Act,  1881,  s.  70 ;  see  also 
p.  468,  inf.  Complete  title  is  obtained  by  a  conveyance  of  the  legal  estate 
and    a    good   discharge   for   the   purchase -money,    whicK^  is   obtained   by 
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166.  Where  a  Lot  is  sold  subject  to  or  with  a  reservation  of  Reservations, 
any  right,  effect  shall  (in  case  of  difference)  be  given  thereto  in  prOTided^for. 
such  manner  and  at  the  expense  of  such  persons  as  the  Judge 

may  direct  (ij). 

167.  The  property  is  subject  to  a  mortgage  for  securing  pay-  Saie  subject 

ment  of  the  sum  of  £ and  interest  thereon,  and  after  the  Akh  clnffot 

sale  notice  will  be  given  to  the  Mortgagee  of  intention  to  pay  off  \^  imme- 

~  o    o  i.     J  cluitely  paid. 

the  mortgage  debt.  Notwithstanding  the  mortgage  the  Purchaser 
shall  pay  the  whole  purchase-money  into  Court  as  provided  by 
these  conditions,  and  shall  not,  after  having  accepted  the  title, 
object  to  payment  out  of  the  money  in  Court  of  the  amount  due 
under  the  mortgage,  nor  require  the  conveyance  to  him  to  be 
completed  until  the  mortgage  debt  has  been  paid,  unless  the 
Mortgagee  is  willing  at  any  earlier  time  to  concur  in  the  con- 
veyance, and  all  principal  money  and  interest  secured  by  the 
mortgage  shall  be  paid  out  of  the  fund  in  Court  (z). 

168.  If  it  should  appear  that  any  death  or  increment  value  (a)  Provision  for 
duties  are  unpaid,  the  Purchasers  shall  not  require  the  same  to    '^'^*' ^  "^  ^^*>*^^- 
be  discharged,  but  such  provision  shall  be  made  for  payment 
thereof,  either  by  adding  to  the  account  the  words  "  subject  to 

duty"  or  by  setting  aside  a  portion  of  the  proceeds  of  sale,  or  other- 
wise as  the  Judge  may  direct,  and  the  Purchasers  shall  be  satis- 
fied with  the  indemnity  thereby  afforded,  and  shall  not  make  any 
objection  or  requisition  on  account  of  any  such  duty  being  unpaid- 

169.  A  SUM  is  required  to  be  set  aside  under  section  five  of  As  to  setting 
the  Conveyancing  and  Law  of  Property  Act,  1881,  so  as  to  underT.T*^^ 
enable   the   property    [Lots   —    &   — ]  to   be    sold    discharged  ^^ct^(°^r" 

payment  into  Court,  and  all  equities  are  bound.  But  it  often  happens  that 
a  purchaser  asks  for  the  concurrence  in  the  conveyance  of  persons  having 
equitable  interests,  and  it  is  convenient  to  be  able  to  point  to  a  condition 
expressly  excluding  his  right  to  require  their  concurrence. 

An  order  of  the  Court  does  not  bind  any  estate  or  interest  which  it  was 
not  the  intention  of  the  Court  to  bind ;  s.  70  makes  no  difference  in  this 
respect.  Hence,  if  the  order  is  for  sale  of  property  supposed  to  belong 
to  A.,  but  which  really  belongs  to  B.,  who  is  not  a  party,  B.  is  not  affected 
by  the  order:  Jones  v.  Barnett,  1899,  1  Ch.  611;  1900,  1  Ch.  370;  68 
L.  J.  Ch.  244  ;  69  ib.  242. 

{y)  The  order  of  the  judge  settling  the  form  of  conveyance  is  subject  to 
appeal:  Pollock  v.  Rahhits  (1882),  21  Ch.  D.  466. 

{z)  Title  cannot  properly  be  made  till  the  legal  estate  is  got  in,  for  it  can  be  of 
little  or  no  use  for  the  purchaser  to  obtain  a  conveyance  of  an  equitable  interest. 

((/)  Increment  value  duty  attaching  on  death  is  a  charge  :  Fin.  (1909-10) 
Act,  1910,  s.  5. 

{h)  See  also  Form  No.  160. 

P.  14 
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SPECIAL    CONDITIONS    (fORMS). 


As  to  covenant 
by  person 
appointed  to 
convey. 


Production  of 
documents  in 
hands  of  Mort- 
gagees. 


Where  trus- 
tees, persons 
appointed,  or 
tenants  for 
life  convey. 


Special  con- 
ditions under 
L.  T.  Acts. 


from  certain  incumbrances,  and  the  [a]  Purchaser,  having 
accepted  the  title  and  ascertained  that  the  fund  in  Court  will  be 
more  than  sufficient  to  discharge  all  such  incumbrances,  shall 
not  object  to  the  setting  apart  in  Court  and  carrying  over  to  a 
proper  account  of  the  required  amount,  though  his  conveyance 
may  not  have  been  executed,  nor  on  account  of  the  non-pro- 
duction or  delivery  of  any  documents  retained  in  the  custody  of 
the  persons  interested  in  any  such  incumbrances  or  require  any 
covenant,  acknowledgment  or  undertaking  in  respect  of  the  same. 

170.  The  conveyance  to  the  [each]  Purchaser  shall  be  made 
either  by  a  vesting  order  or  by  a  person  appointed  for  the  pur- 
pose by  the  Court,  who  shall  be  required  to  give  only  the 
statutory  covenant  implied  by  reason  of  his  being  expressed  to 
convey  under  the  order  of  the  Court  [and  any  vesting  or  other 
order  required  to  enable  a  conveyance  shall  be  obtained  by  the 
[each]  Purchaser  at  bis  own  expense  (c)] . 

171.  The  documents  relating  to  Lots are  in  the  hands 

of  Mortgagees,  and  production  thereof  shall  not  be  required  until 
the  Mortgagees  are  satisfied  ((/)•  If  a  Purchaser  of  any  of  these 
Lots  requires  his  abstract  to  be  verified,  he  shall  himself  at  his 
own  cost  obtain  production  of  documents  in  the  possession  of 
any  Mortgagee,  and  if  he  cannot  obtain  such  production,  shall 
accept  such  verification  (if  any)  of  the  abstract  as  the  A'endor  is 
able  to  furnish,  and  shall  bear  all  expenses  incurred  in  obtaining 
or  consequent  on  production  of  such  documents. 

17'2.  The  persons  who  will  convey  (being  trustees  or  persons 
appointed  for  the  purpose  by  the  Court  or  tenants  for  life  con- 
veying under  the  Settled  Land  Acts)  are  not  as  regards  any 
trustee  or  person  appointed  by  the  Court  to  be  required  to  give 
any  covenant  except  the  statutory  covenant  implied  by  reason  of 
their  being  expressed  to  convey  as  trustees  or  under  the  order  of 
the  Court,  and  as  regards  tenants  for  life  their  covenants  are  to 
be  limited  in  the  usual  way  to  the  acts  and  defaults  of  themselves 
and  their  heirs  and  persons  deriving  title  under  them. 

Foi'  special  conditions  relating  to  land  ivhicli  conies  icitlnn  the 
provisions  of  the  Land  Transfer  Acts,  1875  and  1897,  see 
separate  Division  of  this  Vol.,  inf. 


(c)  Where  there  are  several  lots  it  will  be  best  for  the  vendor  to  obtain  one 
order  applicable  to  all  the  lots. 

('/)  See  note  to  Eorm  No.  14(j,  sup.         ,  ^ 
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Part     II. . 

PRECEDENTS     OF     CONDITIONS     OF     SALE     BY 
AUCTION  (a). 

No.  I. 

CONDITIONS     0/   Sale    applicable  to  Freeholds,    Copyholds, 
and   Leaseholds.     Variations    ichere    the  property    is  sold 
in  Lots. 
1.  The  highest  bidder  shall  be  the  Purchaser,  the  Yendorrsl  Highest 

•         r  TTTi  -I-  bidder. 

fixing  a  reserve  price  [for  each  LotJ  and  reserving  the  right  to  Reserve  price. 
bid  up  to  such  price  by  himself    [themselves]  or   his    [their] 
agent  (b)    [and   also   the   right   to    withdraw,  consolidate   and 
rearrange  Lots] . 


(a)  Conditions  of  sale  must  necessarily  vary  according  to  the  state  of  the 
title  to  the  property  and  having-  regard  to  the  particular  cii'cumstances  of 
each  case.  Hence,  in  preparing  the  precedents  in  this  and  the  next  Part 
it  has  been  thought  advisable  to  set  out  such  of  the  conditions  as  are 
applicable  to  practically  every  case,  and  by  reference  to  the  preceding  gi-oups 
of  Eornis  to  suggest  to  the  draftsman  the  additional  pro\T.sions  he  may 
require. 

It  is  convenient  to  have  some  rule  as  to  the  order  of  conditions  of  sale, 
and  the  following  is  suggested  as  agreeing  with  the  order  in  which  the 
transactions  take  place  : — 

(1)  As  to  the  auction,  deposit,  taking  possession,  and  valuations. 

(2)  As  to  the  commencement  of  title  and  the  contents  of  the  abstract 

(3)  Matters  arising  on  the  abstract. 

(4)  Identity  and  other  matters  arising  on  the  particidars. 

(5)  The  conveyance  and  its  contents. 

(6)  Documents. 

(7)  Compensation  and  miscellaneous  matters. 

(8)  Re-sale  on  default. 

The  Forms  will  be  found  arranged  imder  these  headings  (except  the 
last)  and  in  this  order. 

(b)  The  Sale  of  Land  by  Auction  Act,  1867,  provides  that  the  particulars 
or  conditions  of  sale  by  auction  of  land  shall  state  whether  it  will  be  sold 
without  reserve  or  subject  to  a  reserve  price,  or  whether  a  right  to  bid 
is  reserved,  and  that  if  it  is  stated  that  the  land  will  be  sold  without  reserve 
or  to  that  effect,  it  shall  not  be  lawful  for  the  seller  to  employ  any  person  to 

14—2 


Preparation  of 
conditions  of 
sale. 


Order  of  con- 
ditions of  sale. 


Sale  of  land 
by  Auction 
Act,  1867. 
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GENERAL    CONDITIONS    (PRECEDENTS). 


Advance  on 
bidding  and 
retracting. 


Deposit. 


Where 
auctioneer 
knocks  down 
property  at 
less  than  re- 
serve price. 


Payment  of 
deposit. 


Stakeholders. 


2.  No  person  shall  advance  less  than  £ [the  sum   to  be 

fixed  by  the  auctioneer]  on  each  bidding,  or  retract  a  bidding ; 
and  if  any  dispute  arise,  the  property  [Lot  in  dispute]  shall  be 
put  up  again  at  the  last  undisputed  bidding,  or  the  auctioneer 
may  determine  the  dispute. 

\_Add  here  conditioiis  as  to  additional  imymcnis  to  he  made  hj 
the  Purchaser  for  timber,  fixtures,  dr.,  see  Forms  under 
Sect.  I.,  "  As  to  the  Auction,  (£■<?."  If  inenmhrances  are  to 
he  discharged  hy  jjayment  into  Court  then  take  Form  No.  2  in 
'place  of  the  next  general  condition]. 

3.  The  [Each]  Purchaser  shall  at  the  close  of  the  sale  to  him 
pay  down  a  deposit  (c)  of  £ —  per  cent,  on  the  amount  of  his 
purchase-money,  and  sign  an  agreement  in  the  form  subjoined 


Where  tenant 
for  life  selling 
under  the 
S.  L.  Acts. 


bid,  or  for  the  auctioneer  to  take  knowingly  any  bidding  from  such  person  ; 
and  that  when  any  such  sale  is  declared  to  be  subject  to  a  right  for  the 
seller  to  bid,  the  seller,  or  any  one  person  on  his  behalf,  may  bid  at  the 
auction  in  such  manner  as  he  ma}'  think  proper.  A  statement  that  the  sale 
is  subject  to  a  reserve  price  does  not  enable  the  vendor  to  employ  a 
bidder ;  the  latter  right  must  be  expressly  reserved  also :  Gilliatt  v.  G. 
(1870),  L.  E.  9  Eq.  60;  39  L.  J.  Ch.  142;  Dart,  7th  ed.,  121,  137,  210. 

At  a  sale  by  aviction,  where  the  fact  that  there  is  a  reserve  is  known,  and 
the  auctioneer  knocks  down  the  property  to  the  highest  bidder,  who  has 
bid  less  than  the  reserve,  the  bidder  has  no  right  of  action  against  the 
auctioneer,  either  for  breach  of  dutj^  in  refusing  to  sign  a  memorandum 
or  otherwise  complete  the  contract,  or  for  breach  of  warranty  of  authority 
to  accept  the  bid:  McManm  v.  Fortescue,  1907,  2  K.  B.  1 ;  76  L.  J.  Iv.  B. 
393. 

(c)  The  acceptance  of  a  cheque  for  the  deposit  in  lieu  of  cash  is  usual,  and 
not  unreasonable,  even  where  the  vendor  is  a  mortgagee  exercising  his 
power  of  sale:  Farrer  v.  Lcwy  cfc  Co.  (1885),  31  Ch.  D.  42;  55  L.  J.  Ch.  149. 
But  a  vendor  is  not  bound  to  accept  a  cheque :  Johnston  v.  Boyes,  1899,  2  Ch. 
73  ;  68  L.  J.  Ch.  425 ;  Dart,  7th  ed.,  137. 

Where  the  deposit  is  paid  to  the  auctioneer  without  anj^  special  agree- 
ment, he  holds  it  as  stakeholder,  and  is  entitled  to  the  interest  earned  : 
Harhuiton  v.  Hoijgart  (1830),  1  B.  &  Ad.  577  ;  9  L.  J.  (0.  8.)  K.  B.  14  ;  and  see 
Lee  v.  Munn  (1817),  8  Taunt.  45  ;  1  Moore,  C.  P.  481 ;  Dart,  7th  ed.,  203.  If 
this  is  not  desired,  it  should  be  expressed  to  be  paid  to  the  auctioneer  or 
vendor's  solicitor  "  as  agent  for  the  vendor":  Edyelly.  Dai/ {18Go),  L.  E. 
1  C.  P.  80;  35  L.  J.  C.  P.  7  ;  Ellis  v.  Goulion,  1893,  1  Q.  B.  350;  62 
L.  J.  Q.  B.  232  ;  Dart,  7th  ed.,  215 ;  and  article  in  52  Sol.  J.  256.  Where 
the  vendor  is  in  a  fiduciary  position  the  deposit  should  not  be  paid  to 
stakeholders. 

If  the  sale  is  by  a  tenant  for  life  under  the  S.  L.  Acts,  1882  to  1890,  and  the 
trustees  are  willing  that  the  vendor's  solicitors  or  auctioneers  shall  receive  the 
deposit,  the  words  "  as  Agents  for  the  Settled  Land  Act  Trustees  "  should  be 
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to  these  conditions  for  the  completion  of  his  purchase  according  Completion. 
to  these  conditions,  and  'j)ay  the  balance  of  his  purchase-money 
on  the day  of next  (d)  at  the  office,  No. Street  in 


of  Messrs. 


the  solicitors  of  the  Vendor  [s],  at  which 


time  and  place  the  purchase  [s]  shall  be  completed  ;  and  the  [a] 

Purchaser  paying  his  purchase-money  shall  as  from  that  day  be 

let  into  possession  or  receipt  of  rents  and  profits  and  pay  all  Possession. 

outgoings  (e),  and  up  to  that  day  all  rent,  rates,  taxes,  and  other 

outgoings  (/)  shall  (if  necessary)  be  apportioned,  and  the  balance 

shall  be  paid  by  or  allowed  to  the  Purchaser  on  completion,  and 


substituted  for  "the  Vendor's  solicitors"  The  trustees  should  requu'e  the 
solicitors  to  pay  the  money  at  once  into  the  trustees'  accoimt. 

Where  the  sale  is  made  with  the  concurrence  of  mortgagees  who  are 
willing  that  the  deposit  should  be  paid  to  the  mortgagors'  solicitor,  they 
should  appoint  such  solicitor  their  agent  for  that  purpose. 

The  purchaser  has  a  lien  on  the  property  for  his  deposit,  if  the  contract  is 
determined  otherwise  than  by  the  purchaser's  wilful  default :  Whithread  \. 
Watt,  1902, 1  Ch.  835  ;  Tl  L.  J.  Ch.  424.  See  also  Ridout  v.  Fowler,  1904,  2  Ch. 
93 ;  73  L.  J.  Ch.  579. 

('/)  I.e.,  next  after  the  day  of  sale  :  Dawes  v.  CharsJey  (1886),  W.  N. 
37,  78. 

(e)  The  term  "  outgoings  "  includes  all  liabilities  incurred  in  respect  of  the 
property  before  the  day  fixed  for  completion,  for  drainage,  paving,  or  other 
works;  see  Nidfjieij  v.  CoppocJc  (1879),  4  Ex.  D.  309;  48  L.  J.  Ex.  674; 
Tiihbs  V.  Wynne,  1897,  1  Q.  B.  74;  66  L.  J.  Q.  B.  116;  Barslit  v.  Tagg,  1900, 
1  Ch.  231 ;  69  L.  J.  Ch.  91 ;  Dart,  7th  ed.,  134,  143 ;  see  also  note  to 
Form  Xo.  108,  which  should  be  used  where  the  purchaser  is  to  repay 
money  expended  by  the  vendor  before  completion  in  complying  with  the 
requii'ements  of  local  authorities. 

(/)  The  following  are  instances  of  wilful  default: — Vendor  going  abroad 
{Be  Young  ami  Harston  (1886),  31  Ch.  D.  168;  54  L.  J.  Ch.  1144);  delay  in 
obtaining  concurrence  of  necessary  parties  (ffe //d/in*/ anrZ  Merlon,  1893,  3 
Ch.  269 ;  62  L.  J.  Ch.  783 ;  Re  Earl  of  Strafford  and  Maples,  1896,  1  Ch. 
235;  65  L.  J.  Ch.  124);  delay  in  obtaining  admittance  to  copyholds  {Re 
Wilson  and  Stevens,  1894,  3  Ch.  5J6;  63  L.  J.  Ch.  863);  and  misinterpreta- 
tion of  the  conditions  of  sale  {Re  Felly  and  Jacob  (1899),  80  L.  T.  45).  But 
misdescription,  arising  from  the  vendor's  neglect  to  examine  his  own  title 
{Re  Mayor  uf  London  and  Tiihbs,  1894,  2  Ch.  524 ;  63  L.  J.  Ch.  580) ;  an 
unknown  defect  in  the  vendor's  title  {Re  Woods  and  Leivis,  1898,  2  Ch.  211 ; 
67  L.  J.  Ch.  475) ;  an  luisuccessful  attempt  to  repudiate  the  contract  {North 
V.  Fercival,  1898,  2  Ch.  128  ;  67  L.  J.  Ch.  321;  and  see  Re  Bayley-Worthing- 
ton  and  Cohen,  1909,  1  Ch.  648;  78  L.  J.  Ch.  351);  and  a  mistake  as  to  the 
correct  form  of  conveyance  {Bennett  v.  Stone,  1903,  1  Ch.  509  ;  72  L.  J.  Ch. 
240),  have  been  held  not  to  amount  to  wilful  default.  The  omission  of  the 
words  "wilful  default "  makes  no  difference :  North  v.  Fercival,  sup. ;  and  see 
generally  Dart,  7th  ed.,  664,  665. 


Where  mort- 
gagees concur. 


Purchaser's 

hen  where 

contract 

determined 

otherwise 

than  by  his 

default. 

Meaning  of 
"  outgoings." 


Wilful  default. 
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Interest  in 
oase  of  delay. 


Time  foi* 
delivery  of 
requisitions, 


and  replies  to 
answers. 


Delay  in 
comj)letion. 


Interest. 


Purchaser's 
right  to  com- 
pensation for 
deterioration. 

Delivery  of 
abstract. 


Time  for 
objections. 


if  from  an}^  cause  whatever,  other  than  wilful  default  (g)  on  the 
part  of  the  Vendor  [s] ,  the  completion  of  the  [any]  purchase  is 
delayed  bej^ond  the  before-mentioned  day,  the  balance  of  the 
purchase-money  shall  bear  interest  at  the  rate  of  £4  per  cent. 
per  annum  from  that  day  to  the  day  of  actual  payment  thereof  (h). 

4.  The    [Each]    Purchaser    shall  within days   after  the 

delivery  of  his  abstract  (i)  send  to  the  solicitors  of  the  Vendor  [s] 
a  statement  in  writing  of  all  the  objections  and  requisitions  (if 
any)  to  or  on  the  title  or  evidence  of  title,  or  the  abstract  or  the 
particulars  or  these  conditions,  and  subject  thereto  the  title  shall 
be  deemed  accepted,  and  all  objections  and  requisitions  not 
included  in  any  statement  sent  within  the  time  aforesaid  shall 
be  deemed  waived,  and  an  abstract,  though  in  fact  imperfect,  shall 
be  deemed  perfect,  except  for  the  purpose  of  any  farther 
objections  or  requisitions  which  could  not  be  taken  or  made  on 
the   information  therein  contained  (j),  and  an  answer   to   any 

{(/)  See  last  note. 

{Ji)  Where  there  is  delay  iji  completion  not  caused  by  the  wilful  default 
of  the  vendor,  the  purchaser  cannot  escape  paying  interest  by  depositing  the 
piu'chase-money  in  a  bank:  Be  Riley  to  Streatfield  {IS86),  Si  Ch.  D.  386; 
56  L.  J.  Ch.  442. 

On  an  open  contract  interest  is  payable  from  the  time  when  the  purchaser 
coiild  pnidently  take  possession  :  lie  Keehle  and  Stilia-c7l  (1S9S),  TS  L.  T. 
383  ;  and  in  an  action  for  specific  performance  from  the  date  of  the  Master's 
certificate:  Halkeit  v.  Earl  Dudley,  1907,  1  Ch.  590;  76  L.  J.  Ch.  330. 

As  to  the  purchaser'.s  right  to  compensation  for  deterioration,  &c.,  see 
Dart,  7th  ed.,  672—673  ;  Be  Wilson  and  Stevens,  1894,  3  Ch.  546 ;  63  L.  J.  Ch. 
863;  Jones  v.  Gardiner,  1902,  1  Ch.  191 ;  71  L.  J.  Ch.  93. 

{i)  It  is  not  advisable  to  fix  a  time  for  delivery  of  the  abstract,  as  the 
vendor  must  deliver  an  abstract  within  a  reasonable  time  or  the  purchaser 
may  rescind:  Compton  v.  Baghy,  1892,  1  Ch.  313;  61  L.  J.  Ch.  113  ;  but  if  a 
time  is  fixed  and  the  vendor  fails  to  deliver  a  perfect  abstract  (see  Dart, 
7th  cd.,  138,  317)  within  the  time  specified,  any  condition  binding  the 
purchaser  to  make  his  objections  within  a  specified  time  will  not  be  effectual : 
Upperton  v.  Xirkolson  (bS71),  L.  E.  6  Ch.  436  ;  40  L.  J.  Ch.  401 ;  Be  Todd  and 
MrFadden,  1908,  1  Ir.  E.  213;   Oahlen  v.  Pihe  (1865),  34  L.  J.  Ch.  620. 

(y)  In  the  absence  of  words  to  the  contrary  time  begins  to  run  from  the 
delivery  of  a  perfect  abstract,  but  the  condition  as  to  time  will  not  be  binding 
on  the  purchaser  where  the  vendor  cannot  show  a  good  title :  Want  v.  Sfalli- 
ftmss  (1873),  L.  E.  8  Ex.  175;  42  L.  J.  Ch.  108;  nor  where  the  vendor's 
power  to  sell  is  in  question  :  Be  Tnnqueray-Willaume  and  Landau  (1881),  20 
Ch.  D.  465  ;  51  L.  J.  Ch.  434  ;  though  it  will,  where  the  requisition  relates 
to  the  subsequent  devolution  of  the  title  :  Fryce-Jones  v.  Williams,  1902,  2 
Ch.  517  ;  71  L.  J.  Ch.  762  ;   Dart,  7th  ed.,  174. 
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objection  or  requisition  shall  be  replied  to  in  writing  within  ten 

days  after  the  delivery  thereof,  and  if  not  so  replied  to,  shall  be 

considered  satisfactory,  and  time  shall  be  deemed  in  all  respects 

as  of  the  essence  of  this  condition.     If  the  [any]  Purchaser  shall 

take    any    objection    or   make   any   requisition  {k)  which    the  Power  to 

Vendor  [s]  shall  be  unable  or  on  the  ground  of  expense  unwilling 

to  remove  or  comply  with,  or  if  any  question  shall  arise  as  to 

the  conveyance  (/)  and   the  Purchaser  shall  not  withdraw  such 

objection  or  requisition  or  waive  the  question  within  seven  days 

after  being  required  so  to  do,  the  Vendor  [s]    may  by  notice  in 

writing  delivered  to  the  [such]    Purchaser  or  his    solicitor,  and 

notwithstanding  any  intermediate  negotiation  or  litigation  (m), 

rescind  the  contract  for  sale,  and  the  Vendor [s]   shall  within 

one  week  after  such  notice  repay  to  the  Purchaser  [whose  contract 

is  so  rescinded]  his  deposit  money,  which  shall  be  accepted  by 

him  in  satisfaction  of  all  claims  on  any  account  whatever,  and 

the  Purchaser   [whose  contract   is   so   rescinded]    shall   return 

forthwith  all  abstracts  and  papers  in  his  possession  belonging  to 

the  Vendor  [s]. 

5.  The  abstract  of  title  [to  Lots  — ]  shall  commence  with  an  Commence- 
ment of  title. 

(k)  It  is  unnecessaiy  to  repeat  the  words  "  to  or  on  the  title,  &c."  :  Re 
Tcrri/  ami  White  (1886),  32  Ch.  D.  at  p.  24  ;  55  L.  J.  Ch.  345. 

(/)  There  is  no  objection  to  the  general  practice  of  extending  the  power  to   Vendor's 
rescind  to  matters  of  conveyance  :  Be  DeigJdon  and  Harris,  1898,  1  Ch.  458  ;    PO"'?""  to 
67  L.  J.  Ch.  240  ;  though  it  has  been  disajsproved  in  Hardman  v.  Child  (1885), 
28  Ch.  D.  712  ;  54  L.  J.  Ch.  695.     As  to  the  distinction  between  requisitions 
as  to  title  and  those  as  to  conveyance,  see  Dart,  7th  ed.,  176. 

(m)  Where  these  or  similar  words  are  used  the  vendor  is  unable  to  rescind 
after  judgment:  Re  Arhih  and  Class,  1891,  1  Ch.  601  ;  60  L.  J.  Ch.  263  ; 
HolliweJl  y.  Seaannhe,  1906, 1  Ch.  426  ;  75  L.  J.  Ch.  289  ;  but  he  may  probably 
do  so  at  any  earlier  time  :  Isaacs  v.  Towell,  1898,  2  Ch.  at  p.  292  ;  67  L.  J. 
Ch.  508.  See  generally,  as  to  the  vendor's  j)ower  to  rescind,  Dart,  7th  ed., 
175  ;  and  as  to  costs,  ih.  178,  and  Holliiuell  v.  Seacomhe,  sup. 

(n)  The  power  of  rescission  must  not  be  arbitrarily  nor  unreasonably  Rescission, 
exercised :  Quinion  v.  Home,  1906,  1  Ch.  596  ;  75  L.  J.  Ch.  593  ;  and  cannot 
be  exercised  at  all  where  the  vendor  has  no  title  :  Be  Deighton  and  Harris, 
sup.;  nor  where  he  can  only  show  title  to  apart:  Re  Jackson  and  Haden , 
1906,  1  Ch.  412  ;  75  L.  J.  Ch.  226;  unless  he  has  made  an  innocent  mis- 
representation :  Be  Sirnjjson  and  Moy  (1909),  53  Sol.  J.  376.  See  further  as  to 
the  exercise  of  the  power,  and  generally  as  to  when  it  will  be  upheld, 
Dart,  7th  ed.,  176  et  seq.  A  notice  to  rescind  signed  without  prejudice  is 
void:  Re  Weston  and  Thomas,  1907,  1  Ch.  244 ;  76  L.  J.  Ch.  17i). 
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Indenture  dated  the 


day  of 


19 — ,  being  [a  conveyance 


on  sale  or  a  mortgage  oi-  a  settlement,  &c.  (o)] . 
Pariicuiar  6.  lusci't  Jicve  ttiiy  coiiditions  required  for  precli(dinfi  a  Purehaser 

on  the  ^^^^^^^  from  objecting  to  the  title  as  shown  by  the  Abstract.  Also  conditions 
as  to  contents  of  leases,  stamps,  and  registration.  See  Forms 
vnder  Sect.  III.,  "Matters  arising  on  the  Abstract,"  sup. 

7.  Hei-e  will  follow  conditions  relating  to  idcutity,  land  tax,  tithe 
Tcntcharge ,  apportionments,  restrictive  covenants  already  affecting 
tlie  laud,  lOc.  See  Forms  under  Sect.  IV.,  "As  to  Identity  and 
other  Matters  arising  on  the  Particulars,"  sup. 

8.  See  Forms  as  to  thi  form  of  the  conveyance,  restrictive 
covenants  to  be  imposed,  iCc,  under  Sect.  V.,  "As  to  the  Con- 
veyance and  its  Contents,"  sup. 

9.  (1)  The  conveyance  {p)  to  the  [each]  Purchaser  shall  be 
prepared  by  him  and  at  his  own  expense,  and  the  engrossment 
thereof  shall  be  delivered  at  the  office  of  the  solicitors  of  the 


Abstract. 


Identity,  &c. 


Form  of  con- 
veyance. 


Preparation  of 
conveyance. 


Commence- 
ment of  title. 


Copyholds. 


Costs  of  con- 
veyance, &c. 


Form  when 
all  costs 
thrown  on 
Purchaser. 


(o)  See  the  Forms  under  Sect.  II.,  "  As  to  the  Commencement  of  Title 
and  Contents  of  the  Abstract,"  where  the  necessary  provisions  for  cases  of 
leaseholds  and  copyholds  and  particular  classes  of  property,  &c.,  will  be 
found.  It  is  generally  advisable  to  state  the  date  when  and  the  nature  of 
the  instrument  with  which  the  title  is  to  commence:  Dart,  7th  ed., 
329—331. 

(p)  In  the  case  of  copyholds,  unless  the  sale  is  under  the  S.  L.  Acts  or  the 
Lands  C.  C.  Act,  or  is  to  be  effected  by  bargain  and  sale,  the  expression  "  deed 
of  covenant  to  surrender  "  should  in  this  condition  be  used  in  place  of  the  word 
"  conveyance."  The  latter  word  is  applicable  to  leaseholds  as  well  as  to 
freeholds,  but  if  preferred  "  assignment "  may  be  used  in  the  case  of  leaseholds. 

This  condition  following  the  general  practice  in  ordinary  cases  leaves  the 
vendor  to  bear  the  expense  of  procuring  the  concurrence  of  neces.sary 
parties,  and  of  periisal  and  execution  by  them  ;  and  also  the  cost  of  matters 
essential  to  the  validitj'  of  the  conveyance  (see  Dart,  7th  ed.,  714),  the 
principle  being  that  the  vendor  ought  to  bear  the  expense  of  matters  which 
have  to  be  attended  to  by  the  vendor's  solicitor.  But  the  purchaser  bears 
the  cost  of  registration  {il>.). 

When  it  is  desired  to  throw  these  expenses  on  the  purchaser  (see  Be 
Willett  and  Argeuti  (1889),  W.  N.  6(5 ;  lie  Samhr  and  WaJford  (1900),  83  L.  T. 
316),  the  condition  should  run  as  follows  : — 

The  conveyance  to  the  [each]  Purchaser,  and  every  other 
assurance,  act  and  thing  (if  any)  required  by  him  for  perfecting 
or  completing  the  Vendor's  title,  or  otherwise,  shall  be  prepared, 
made,  and  done  by  and  at  the  expense  of  the  [such]  Purchaser, 
who  shall  also  bear  the  expense  of  j)erusal  on  behalf  of  and 
execution  by  all  parties  except  the  Vendor[s],  and  the  engross- 
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Vendor[s]  at  least clays  before  the  day  fixed  for  completion 

of  the  sale  for  execution  by  the  Yendor[s]  and  otlier  necessary 
parties  (if  any),  and  the  draft  of  such  conveyance  for  perusal  and  Delivery  of 
approval  on  behalf  of  the  Vendor[s]  and  other  necessary  parties  '^^"^^'" 
(if  any)  shall  be  left  at  the  said  office  at  least  seven  days  before 
delivery  of  the  engrossment  [and  time  shall  be  of  the  essence  of 
this  condition]. 

(2)  Completion  shall  not  be  delayed  on  account  of  the  non-  Provisions  as 
payment  of  increment  value  duty  (if  any),  but  the  Vendor  shall  respe^crof"^  ^'^ 
before  the  date  fixed  for  completion  produce  the  conveyance  and  !^"'j^^Tduty  (7). 
all  such  other  documents  and  information  as  the  Commissioners 
of    Inland  Eevenue  may  require  to    enable  them   to  ascertain 
whether  any  duty  is  payable  and  to  assess  the  duty  (if  any),  and, 
if  required,  furnish  security  for  the  payment  of  the  duty,  and  on 
completion  shall  hand  over  the  conveyance  with  a  stamp  thereon 
in  accordance  with  sub-section  (3)  of  section  four  of  the  Finance 
(1909-10)  Act,  1910.     And  after  completion  the  [each]  Purchaser 
shall,  if  required,  produce  to  the  Commissioners,  free  of  cost,  any 
documents  which  may  be  handed  over  to  him. 

10.  Insert  conditions,  if  required,  as  to  the  retention  of  documents.   Documents. 
production,   dr.;  see  Forms  under  Sect.  VI.,  "  As  to  Documents," 

snjj. 

11.  Add  conditions  as  to  compoisation  or  no  compensation  for  Compensation, 
errors  in  description,  dr.,  cuid  as  to  fire  insurance  ;  see  Forms  under  ^'^' 

Sect.   VII. ,    "As    to   Compensation   and    Miscellaneous  Matters," 
sup. 

12.  If  the  [any]   Purchaser  shall  neglect  or  fail  to  comply  power  to  resell 
with  any  of  the  above  conditions,   his  deposit  money  shall  be  °'^  ^  *"   ^ 

ment  of   every  such  conveyance  and  assurance  shall    be,   etc. 
[^continue  as  ahove^. 

It  is  conceived,  however,  that  such  a  condition  (which  would  in  terms 
include  the  costs  of  (1)  a  disentailing  assurance  ;  (2)  the  release  or  recon- 
veyance of  any  number  of  mortgages  and  charges ;  (3)  appointments  of 
trustees  for  the  purpose  of  the  S.  L.  Acts,  and  appointments  of  now  trustees, 
&c.,  and  might  involve  the  purchaser  in  great  and  unknown  expense)  is 
unfair  and  depreciatory,  and  should  not  be  used  in  ordinary  cases. 

(q)  See  Fin.  (1909-10)  Act,  1910,  ss.  3  (6),  4,  13—15.      If  it  is  desired  to   Reversion 
throw  the  duty  on  the  piu'chaser,  see  Form  No.  159a,  sup.,  which  should  be   duty. 
used  with  or  without  modification  on  the  sale  of  a  reversion  expectant  on  a 
lease. 

(r)  Even  where  there  is  no  such  condition  as  above,  the  deposit  would  be   Forfeiture  of 
forfeited  :  JLnve  v.  Smith  (1884),  27  Ch.  D.  89  ;  53  L.  J.  Ch.  1055 ;   Cornwall   <l^Pf  ^*  ^'^^ 
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forfeited  to  the  Vendor  [s] ,  who  may  with  or  \Yithout  notice 
resell  the  premises  [the  Lot  or  Lots  in  respect  whereof  default 
occurs]  without  previously  tendering  a  conveyance  to  the  Pur- 
chaser [or  the  defaulter  at  this  sale],  and  any  resale  may  be 
made  by  auction  or  private  contract  at  such  time,  subject  to 
such  conditions  and  in  such  manner  generally  as  the  Vendor  [s] 
may  think  proper;  and  if  thereby  the  Vendor [s]  shall  incur 
a  loss  by  reason  of  diminution  in  price  or  expenses  incurred,  or 
both,  after  taking  into  account  the  deposit (s),  the  Purchaser 
[o7-  the  defaulter  at  this  sale]  shall  pay  to  the  Vendor[s]  the 
amount  of  such  loss  as  liquidated  damages  (t),  and  on  any  such 
resale  by  auction  the  property  [Lot  or  Lots  offered  for  sale]  may 
be  bought  in,  and  all  expenses  consequent  on  an  unsuccessful 
attempt  to  resell  shall  be  forthwith  paid  to  the  Vendor  [s]  by 
the  defaulter  at  this  sale. 

Memorandum. 

MemoraiKium        Be  it  remembered  that  at  the  sale  by  auction  this day  of 

'  °         '     ■ ,    19 —   (?()>    of    the   property   mentioned   in    the   annexed 

particulars  of  sale, of was  the  highest  bidder  for  the 


Liquidated 
damages. 


V.  Henson,  1900,  2  Ch.  298;  69  L.  J.  Ch.  581  (as  to  whether  the  principle 
ai^plies  also  to  further  instalments,  see  S.  C.) ;  and  the  vendor  might  recover 
the  expenses  of  the  abortive  sale:  Essex  v.  Daniell  {lS~o),  L.  E.  10  C.  P. 
538 ;  or  might  resell  and  claim  the  difference  in  price  by  Way  of  damages  : 
Nohle  V.  Edwardes  (1877),  5  Ch.  D.  378  ;  but  see  43  Sol.  J.  601.  The  deposit 
may  be  forfeited  after  an  order  for  specific  performance,  which  is  not  obeyed, 
has  been  obtained  :  Griffiths  v.  Vezey,  1906,  1  Ch.  796  ;  75  L.  J.  Ch.462  ;  see 
also  ShuttleworthY.  Clews,  IQ\Q,  1  Ch.  176;  79  L.  J.  Ch.  121.  But  if  the 
vendor  makes  default  the  purchaser  can  recover  the  deposit,  and  other 
instalments  paid,  and  is  entitled  to  a  lien  :  Rose  v.  Watson  (1864),  10  H.  L.  C. 
672;  33  L.  J.  Ch.  385;  Levy\.  Stofjdon,  1899,  1  Ch.  5 ;  68  L.  J.  Ch.  19; 
PoweU  v.  Marshall  ,fc  Co.,  1899,  1  Q.  B.  710  ;  68  L.  J.  Q.  B.  477;  Whithread 
&  Co.,  Ltd.  Y.  Watt,  1902,  1  Ch.  835;  71  L.  J.  Ch.  424;  Kitton  y.  Hewitt 
(1904),  W.  N.  21. 

(s)  See  Ocl-enden  v.  Ilenhj  (1858),  4  Jur.  N.  S.  999 ;  27  L.  J.  Q.  B.  361. 

(<)  "Whether  liqtxidated  damages  will  be  enforced  or  treated  as  a  penalty, 
see  WaUis  v.  Smith  (1882),  21  Ch.  D.  243  ;  52  L.  J.  Ch.  145  ;  Barton  v. 
Capewell  Co.  (1893),  68  L.  T.  857  ;  Clydebank  Enejineering  Co.  v.  Don  Jose 
Ramos,  &e.,  1905,  A.  C.  6;  74.  L.  J.  P.  C.  1;  Pye  v.  British  Automvhile 
Stjndieate,  1906,  1  K.  B.  425 ;  75  L.  J.  K.  B.  270. 

{u)  It  is  important  to  insert  the  correct  date :  Van  Fraayh  v.  Everidge, 
1903,  1  Ch.  434  ;  72  L.  J.  Ch.  260. 
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premises  [Lot ],  and  was  declared  the  Purchaser  thereof, 

subject  to  the  above  conditions,  at    the  price  of  £, ,  and  has 

paid  the  sum  of  £ by  way  of  deposit,  and  agrees  to  pay  to 

(x),  the  Vendor  [s] ,  according  to  the  above  conditions,  the 

balance  of  the  said  purchase-money  [including  the  valuation 
money];  and  the  Vendor  and  Purchaser  hereby  agree  to  complete 
the  sale  in  accordance  with  the  above  conditions  of  sale. 

Purchase-money,   M . 

Deposit,  £ . 


[Valuation  money,  £- 
Balance,  £  - 


As  agents  for  the  Vendor  [s]  we  hereby  confirm  the  sale  and 
[as  stakeholders  or  as  agents  for  the  Settled  Land  Act 
trustees  {xx)  ]  acknowledge  the  receipt  of  the  above  deposit. 

Abstract  of  title  to  be  sent  to . 

Memorandum  to  he  signed  hi/  Vendor  and  Purehaser  as  to  any 
Lot  wldch  may  not  he  sohl  at  the  auction  hut  is  afterwards 
hought  privately. 

MEMOEANDUM.     C.  D.,  of,  &c.  {Vendor),  hereby  agrees  to  Memorandum 
sell,  and  A.  B.,  of,  kc.  (Purcliaser),  hereby  agrees  to  purchase,  the  pei^y^is  sold 

property  [Lot ],  as  described  in  the  above  particulars,  for  P^^'^t^^J'- 

the  sum  of  £ ,  of  which  the  sum  of  £ has  been  paid 

by  the  said  A.  B.  to  the  said  C.  D.  {or  as  the  case  may  he)  by 
way  of  deposit.  And  it  is  hereby  agreed  that  this  sale  is  made 
subject  to  the  above  conditions  so  far  as  the  same  [relate  to  the 
said  Lot  and]  are  applicable  to  a  sale  by  private  contract  (//). 

(Signed)        c'.  D. 
A.  B. 

[x)  The  vendor  must  bo  named  or  otherwise  sufficiently  described : 
Dart,  7th  ed.,  2'6b. 

{xx)  There  must  be  no  stakeholders  if  the  vendor  is  in  a  fiduciary  position  ;    Stakeholders. 
see  first  note  to  clause  3  of  this  Precedent. 

As  to   the   auctioneer's   commission,    see    Skinner  v.  Andreirs  (1910),  iA    Auctioneer's 
Sol.  J.  360.  commission. 

{y)  This  memorandum  is  applicable  whether  Prec.  I.  or  II.  be  used,  but 
in  the  latter  case  it  may  sometimes  be  necessary  to  make  the  agreement 
conditional  on  the  consent  of  the  Court  bein"-  obtained. 
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No.   II. 


CONDITIONS  on  Sale  hy  the  Court (.^). 


Biddings. 


Reserve. 


Signature  and 
notices. 


Deposit. 


Certificate  of 
result. 


Delivery  of 
abstract. 


at  each  bidding, 


1.  No  person  is  to  advance  less  than  £- 
[nor  retract  a  bidding]  (a). 

2.  The  sale  is  subject  to  a  reserve  bidding  [for  each  Lot] 
which  has  been  fixed  by  the  Judge  to  whom  this  cause  is  assigned 
[and  the  right  is  reserved  to  bid  up  to  such  reserve  price]. 

3.  The  [Each]  Purchaser  shall  at  the  time  of  sale  subscribe 
his  name  and  address  to  his  bidding  [in  the  bidding  paper],  and 
the  abstract  of  title  and  all  written  notices  and  communications 
and  summonses  shall  be  deemed  duly  delivered  to  and  served 
upon  the  [a]  Purchaser  by  being  left  for  him  at  such  address 
unless  and  until  he  is  represented  by  a  solicitor. 

4.  The  [Each]  Purchaser  shall  at  the  time  of  sale  pay  a 
deposit  of  £ —  per  cent,  on  the  amount  of  his  purchase-money 

to ,  the  person  appointed  by  the  said  Judge  to  receive  the 

same. 

5.  One  of  the  Masters  attached  to  the  Chambers  of  the  said 
Judge   will,  after  the  sale,  proceed   to   certify  the  result,  and 

day,  the day  of ,  19 — ,  at of   the  clock   in 

the noon,  is  appointed  as  the  time  at  which  the  Pur- 
chaser [s]  may,  if  he  [they]  think [s]  fit  attend  by  his  [their] 
solicitors  at  the  Chambers  of  the  said  Judge  at  the  Royal  Courts 
of  Justice,  London,  to  settle  such  certificate.  The  certificate 
will  then  be  settled,  and  will  in  due  course  be  signed  and  filed 
and  become  binding  without  any  further  notice  or  expense  to  the 
Purchaser  [s]. 

C.  The  Vendor  shall,  within  [eight]  days  (/>)  after  such 
certificate  has  become  binding,  deliver  to  the  [each]  Purchaser  or 
his  solicitor  an  abstract  of  the  title  to  the  property  [Lot  or  Lots 


(2)  See  E.  S.  C,  1883,  0.  51,  rr.  1—6  and  6a;  ih.,  0.  55,  rr.  34,  75;  ih., 
Appx.  L,  No.  15  (but  the  form  in  the  Appx.  is  in  some  respects  obsolete, 
and  is  not  now  used  as  it  stands).  See  also  generally  the  notes  to  last 
Precedent.  If  there  has  been  no  order  for  sale  then  the  sale  may  be  made 
out  of  Court  with  the  leave  of  the  Court :  Prec.  VIII.  of  Agreements  for  Sale, 
]).  255,  i)}f. 

(a)  The  words  in  large  square  brackets  throughout  this  Precedent  are  not 
given  in  the  official  Form. 

{h)  In  sales  imder  the  Court  a  time  must  be  fixed  for  delivery  of  the 
abstract:  E.  S.  C,  1883,  0.  51,  r.  L'. 
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purchased  by  him]  subject  to  the  stipulations  contained  in  these  Requisitions. 
conditions.     And  the  [each]  Purchaser  [whether  his  abstract  is 
dehvered  "svithin  such  eight  days  or  not]  shall  within  fourteen  (c) 
days  after  the  actual  delivery  of  his  abstract,  deliver  at  the  ofSce 

of ,  solicitor,  at ,  in  the  County  of ,  a  statement  in 

writing  of  his  objections  and  requisitions  (if  any)  to  or  on  the 
title  as  deduced  by  such  abstract  and  upon  the  expiration  of 
such  last-mentioned  time,  and  in  this  respect  time  shall  be 
deemed  of  the  essence  of  the  contract ;  the  title  shall  be  con- 
sidered as  approved  of  and  accepted  by  such  [the]  Purchaser 
subject  only  to  such  objections  and  requisitions  (if  any),  [and  all 
objections  and  requisitions  not  included  in  any  statement  sent 
within  the  time  aforesaid  shall  be  deemed  to  have  been  waived, 
and  an  abstract,  though  in  fact  imperfect,  shall  be  deemed 
perfect,  except  for  the  purpose  of  any  further  objections  or 
requisitions  which  could  not  be  taken  or  made  on  the  information 
therein  contained,  and  any  answer  to  any  objection  or  requisition 
shall  be  replied  to  in  writing  within  ten  days  after  the  delivery 
thereof,  and  if  not  so  replied  to  shall  be  considered  satisfactor}', 
and  time  shall  be  deemed  in  all  respects  of  the  essence  of  this 
condition.  If  the  [any]  Purchaser  shall  take  any  objection  or 
make  any  requisition  which  the  Vendor[s]  is  [are]  advised  not 
to  remove  or  comply  with,  or  if  any  question  shall  arise  as  to 
the  conveyance,  the  Vendor  [s] ,  with  the  sanction  of  the  Judge, 
shall  be  at  liberty,  by  notice  in  writing  to  be  delivered  to  the 
[such]  Purchaser  or  his  solicitor,  and  notwithstanding  any 
intermediate  negotiation,  to  rescind  his  contract  for  sale  upon 
such  terms  as  the  Judge  shall  approve,  and  the  Purchaser  [whose 
contract  is  so  rescinded]  shall  thereupon  be  entitled  to  receive 
back  his  deposit,  and  shall  accept  the  same  in  discharge  of 
all  claims  for  costs  or  otherwise,  and  shall  forthwith  return 
all  abstracts  and  papers  in  his  possession  belonging  to  the 
Vendor[s]]. 

7.  The  [Each]  Purchaser  shall,  under  a  direction  signed  by  the  Payment    "iiy 
Master  for  that  purpose  to  be  obtained  by  him,  or  in  case  of  his 
neglect  under  an  order  for  that  purpose  to  be  obtained  by  the 
Vendor   at   the  cost  of  the  Purchaser  upon  application  at  the 
Chambers  of  the  said  Judge,  pay  the  balance  of  his  purchase- 

(c)  "Four"  days  is  the  time  given  in  0.  ul,  r.  2  ;  it  is  aiiprehended  tliat 
this  is  a  mistake  for  "  fourteen." 
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money  (after  deducting  the  amount  paid  as  a  deposit)  [together 
with  the  amount  of  the  vahiation  (if  any)  undei"  these  con- 
ditions (rt)]  into  Court  to  the  credit  of  this  cause v. , 

19 — ,  No. ["  Proceeds  of  the  sale  of "],  on  or  before 

the day  of ,  19 — ,  and  if  [from  any  cause  whatever] 

the  same  is  not  so  paid,  then  the  Purchaser  [making  default] 
shall  pay  interest  on  the  balance  of  his  purchase-money, 
[including   the  amount  of  such   valuation]  at  the   rate  of  £, — 

per  cent,  per  annum,  from  the  said  ■ day  of ,  19 — ,  to 

the  day  on  which  the  same  is  actually  paid  [deducting  property 
tax  (t')],  [If  the  [any]  Purchaser  makes  default  in  such  payment 
the  cost  of  any  application  by  the  Yendor[s]  to  enforce  payment 
shall  be  borne  by  the  [such]  Purchaser  unless  the  Judge  shall 
otherwise  direct].  Upon  payment  of  the  balance  of  his  purchase- 
money  [and  the  amount  of  such  valuation]  in  manner  aforesaid, 
the  [each]  Purchaser  shall  be  entitled  to  possession,  or  to  the 
rents  and  profits  of  the  property  [Lot  or  Lots  purchased  by  him], 

as   from   the day  of ,  19 — ,  down   to  which  time  all 

outgoings  shall  be  paid  by  the  Vendors  [and  such  rents,  profits, 
and  outgoings  shall  if  necessary  be  apportioned  by  the  Judge  at 
Chambers]. 

Special  con-  8.    [^Add  Conditions,  if  required,  as  to  the  commencement  of  title, 

particidar  iwints  arising  on  the  Abstract,  identity,  the  form  of  con- 
veyance, dc,  as  in  Precedent  I.,  sii}).,  using  the  Forms  under 
Sect,  VIII., "  Six'cial  Cojiditions  on  Sales  by  tJie  Court,"  or  tJie  Forms 
a2)plicable  to  ordinary  sales,  uJiich  may  in  some  cases  require  to  be 
adajHed^ . 

Preparation  of        9.  lusert  clausc  9  of  last  Precedent. 

c  mejance.  ^^^  luscrt  Conditions  a s  to  the  retention  of  documents,  production, 

Documents.  ^ 

dc. ;  see  Forms  undo'  Sect.  VI.,  ^^  As  to  Documents,''  sup.,  or 
Form  No.  171. 


Valuation.  ('0  Where  the  timber  or  fixtures,  &c.,  are  sold  at  a  valuation  this  condi- 

tion will  be  preceded  by  Form  No.  4  (which  contains  variations  for  use  in 
sales  by  the  Court),  or  one  of  the  other  Forms  under  Sect.  I.,  sup.,  which 
may  require  slight  alterations. 

(e)  In  sales  under  the  Court  the  conditions  usually  provide  that  the 
purchaser  may  deduct  property  tax.:  Dart,  7th  ed.,  p.  1170  (but  see 
dictum  of  Lindley,  L.J.,  Goslings  and  Shurpe  v.  Btake  (1889),  23  Q.  B.  D.  at 
p.  330;  58  L.  J.  Q.  B.  446).  See  also  Dan.  Ch.  Pract.,  7th  ed.,  889;  Dan. 
Ch.  F.,  5th  ed.,  690. 


SALE  BY"  THE  COURT  BY  TENDER.  223 

11.  If  any  error  or  mis-statement  shall  appear  to  have  been  Compensation 
made  in  the  above  particulars,  such  error  or  mis-statement  shall 
not  annul  the  sale  or  entitle  the  [any]  Purchaser  to  be  discharged 
from  his  purchase  but  [if  pointed  out  before  completion  and  not 
otherwise]  comi^ensation  shall  be  made  to  or  by  the  [a]  Pur- 
chaser as  the  case  may  be,  and  the  amount  of  such  compensation 
shall  be  settled  by  the  Judge  in  Chambers  [but  measurements 
and  quantities  shall  be  deemed  correct  and  shall  not  be  the 
subject  of  compensation  if  incorrect]. 

Lastly. — If  the  [any]  Purchaser  shall  not  pay  his  purchase-  Resale  on 
money  at  the  time  above  specified  or  at  any  other  time  which 
may  be  named  in  any  [direction  or]  order  for  that  purpose,  and 
in  all  other  respects  perform  these  conditions,  [his  deposit  money 
shall  be  forfeited  to  the  Vendor  [s] ,  and]  an  order  may  be  made 
by  the  said  Judge  upon  application  at  Chambers  for  the  resale 
of  the  property  [Lot  or  Lots  purchased  by  such  Purchaser]  and 
for  payment  by  the  Purchaser  [him]  of  the  deficiency  (if  any) 
in  the  price  which  may  be  obtained  upon  such  resale,  and  of  all 
costs  and  expenses  occasioned  by  such  default  [after  giving 
credit  for  the  deposit]. 

No.   III. 

CONDITIONS  on  Sale  hy  Tender  vnder  the  Court. 

1.  Each  person  tendering  shall  fill  up  and  sign  with  his  name  Filling  up 
and  address  the  form  of  tender  subjoined  to  these  conditions, 
and  send  the  same    with   the  foregoing  particulars  and  these 
conditions   remaining   attached   thereto    in    a   closed  cover    to 

Messrs. ,   of  ,   on   or   before   the   day   of   

next(/). 

2.  Enclosed  with  the  tender  the  person  tendering  shall  send  cheque  for 
a   crossed  cheque  payable   to   the   order   of  Messrs,  ,    for  '^'^i'*^^''^- 

a  sum  by  way  of  deposit  equal  to  .4' —  per  cent,  on  the  amount 
of  his  tender. 

3.  The    Vendors    do    not    bind    themselves    to    accept    the  Acceptance  of 
highest  ((/)  or  any  tender. 

(/)  See  notes  to  Prec.  I.,  siqj. 

{y)  As  to  the  effect  of  a  tender  of  £ beyond  the  amount  of  any  other 

tender,  see  Suuth  Helton,  &c.  Co.  \.  Ilaswell,  dr.  Co.,  1S98,  1  Ch.  -iijo;  U7 
L.  J.  Ch.  238. 


form  of  tender. 
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Notice  of 
acceptance. 


Master's 
certificate. 


4.  Before  the 


day  of 


19 — ,  notice   of  acceptance 


Delivery  of 
notices. 


will  be  given  to  the  person  whose  tender  is  accepted,  and  the 
cheques  or  the  amounts  received  under  the  cheques  of  other 
persons  whose  tenders  are  not  accepted  will  be  returned  to  them. 

5.  The  Master  will  on  day  the day  of  • ,  19 — , 

at of    the  clock  in  the noon,  proceed  to  certify  the 

name  of  the  person  whose  tender  is  accepted,  and  such  person 
may,  if  he  thinks  fit,  attend  by  himself  or  his  solicitor  at  the 
Chambers  of  the  Judge  at  the  Koyal  Courts  of  Justice,  London, 
to  settle  such  certificate.  The  certificate  will  then  be  settled 
and  will  in  due  course  be  signed  and  filed  and  become  binding 
without  further  notice  or  expense  to  the  Purchaser. 

6.  The  abstract  of  title  and  all  written  notices  and  com- 
munications and  summonses  shall  be  deemed  duly  delivered  to 
and  served  upon  the  Purchaser  by  being  left  for  him  at  the 
address  mentioned  in  his  tender  unless  and  until  he  is  repre- 
sented by  a  solicitor. 

[Add  otJier  conditions  of  sale  as  in  last  Precedent.] 


Form  of  Tender. 


of 


do    this 


day   of 


19- 


tender  the  sum   of  £ 
[Lot 


hereby 


-   for   the  purchase    of   the   j)roperty 
]   described   in   the   above   particulars,   and   I   enclose 

herewith  a  cheque  for  the  sum  of  £ ,  being  —  per  cent,  on 

the  amount  of  such  purchase-money,  and  in  case  the  Master 
certifies   me   to   be  the   Purchaser   I   agree   to    purchase  such 

property   [Lot   — ]   at  the  said  price  of    £ in   accordance 

with  the  above  conditions  and  to  pay  the  balance  of  the  pur- 
chase-money [and  also  the  valuation  money  (if  any)]  and  to 
complete  the  purchase  in  accordance  with  the  above  conditions. 

\_Signatnfe.^ 
Witness. 

[Sif/natirre  and 
address  of  witness.^ 
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No.   IV. 

CONDITIONS  on  Sale  of  Life  and  Keversionary  Interests, 
and  a  Policy  0/ Life  Assurance  described  in  ^/te  Particulars 
as  follows  : — 

Lot  1. — The  income  to  arise  during  the  life  of  A.  B.,  a  person 
aged years  or  ihcrcabouts,from  the  following  invest- 
ments, nam  el  g  [state  them],  representing  the  trust  fund 
settled  by  an  Indentnrc  of  Settlement,  dated  the day 

Lot  2. — Onefourth    undivided  share   in  reversion   expectant 

on  the  death  of  C.  I),  {aged  years  and  uj>u-ards)  in 

the  following  investmoits  and  property  [state  particulars] 
now  representing  the  residuary  estate  of  X.  1.,  late  of,  dw, 

deceased,  who  died  on  the day  of ,    1895(/0, 

subject  to  the  payment  of  a  share  of  any  expenses  to  be 
hereafter  incurred  by  the  trustees  in  relation  to  the 
residuary  estate  (/). 

Lot  3. — A  policy  <f  assurance  on  the  life  of  E.  F.   {aged 

years)   for    £ ,    effected    witlt    the   Assurance 

Society,  dated  the  day  of ,  and  numbered , 

subject  to  tJie  payment  of  an  annual  pronium  of  X . 

1,  2,  3  AND  4.  {As  in  Precedent  I.,  omitting  tJie  p)-orisions  as  to 
rents,  x>rofts,  and  outgoings  in  clause  3.) 

5.  On  the  completion  of  the  purchase  of  Lot  1,  the  Purchaser  As  to  the  life 

shall  be  entitled  to  the  same  as  from  the day  of next,  h^g  Lot  1. 

and  for  this  purpose  the  income  for  the  then  current  half-year 

shall  be  apportioned  between  the  Vendor  and  Purchaser.     [The 
Vendor  will  furnish  to  the  Purchaser  a  statutory  declaration   ))y 

as  to  the  age  of  the  above-named  A.  B.,  which  shall  be 

accepted  by  him  as  sufficient  evidence.] 

6.  On  the  completion  of  the  jjurchase  of  Lot  2,  the  Purchaser  as  to  the 
shall  be  entitled  to  all  benefit  and  advantage  thereof  as  from  hiterlstform- 

mgLot2(/i). 

(/()  This  is  to  show  that  the  testator  died  after  the  commencement  of  the 
Fin.  Act,  1894.  In  the  case  of  reversionary  interests  purchased  or  mort- 
gaged before  the  30th  April,  1909,  the  now  death  duties  imposed  by  the 
Fin.  (1909-10)  Act,  1910,  do  not  apply:  s.  04. 

((')  It  is  assumed  that  all  the  death  duties  have  been  paid,  and  that  no 
further  duties  will  become  payable  on  the  death  of  the  tenant  for  life. 

(/.•)  A  condition  throwing  death  duties  where  i)ayable  on  the  purchaser  is 
unnecessary:  Re  Btpitujton,  1904,  1  Ch.  811, 

P.  15 
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the  day   of   sale.        [The    Vendor   will   furnish,    &c.,   statutory 
declaration  as  to  age  of  C  D.,  as  in  preceding  condition  (I).] 
Eecitais  in  a  7.  An  Indenture  dated  the day  of ,  being  an  appoint- 

to  be  evidence,  ment  of  a  new  trustee  of  the  Will  of  the  testator  X.  Y.  mentioned 
in  the  particulars,  contains  recitals  to  the  effect  that  all  the  real 
and  i^ersonal  estate  of  the  testator  had  been  sold  and  converted 
into  money  ;  that  out  of  the  proceeds  all  the  testator's  funeral 
and  testamentary  expenses  and  debts,  and  the  death  duties 
payable  in  respect  of  his  estate,  and  the  legacies  bequeathed  by 
his  Will  had  been  i^aid,  and  that  the  residue  consisted  of  the 
investments  and  property  stated  in  the  particulars.  The  said 
recitals  shall  be  accepted  by  the  Purchaser  of  Lot  2  as  conclusive 
evidence  of  the  facts  and  matters  therein  stated,  and  he  shall 
require  no  further  or  other  evidence  thereof. 
As  to  i^oiicy  8_  Upon  the  completion  of  the  purchase  of  the  policy  of  assur- 

ance comj^rised  in  Lot  3,  the  Purchaser  shall  be  entitled  to  all 
benefit  and  advantage  thereof  as  from  the  day  of  sale,  and  he 
shall  2)ay  any  premium  which  shall  become  payable  in  respect 
thereof  between  the  day  of  sale  and  the  completion  of  the 
purchase. 
Evidence  as  to  9.  The  receipt  for  the  last  premium  which  became  due  on 
policy.  the  said  policy  before  the  day  of  sale  shall  be  deemed  sufficient 

evidence  that  the  said  policy  is  in  full  force,  and  the  Purchaser 
of  Lot  3  shall  not  require  any  evidence  of  the  age  of  E.  F. 
mentioned  in  the  particulars,  or  that  his  age  was  proved  to  the 
satisfaction  of  the  assurance  office,  or  any  evidence  in  support  of 
the  statements  on  which  the  said  policy  was  granted  (m). 
Vendor  to  jQ.  On  the  Completion  of  the  purchase  of  each  Lot,  the  Vendor 

execute  ^  ,         -^ 

assignments,  shall  oxecute  a  proper  assignment  thereof  to  the  Purchaser 
thereof,  such  assignment  to  be  prepared  by  and  at  the  expense 
of  the  Purchaser,  and  to  be  left  by  him  at  the  office  of  the 
Vendor's  solicitor  at  least  three  days  before  the  day  fixed  for  the 
completion  of  the  purchase. 

{I)  The  declarations  will  not  be  required  if  the  certificates  of  birth  can  be 
j)rodviced. 

[m)  Where  a  contract  for  the  sale  of  a  life  policy  was  entered  into  in  the 
belief  that  the  assured  was  alive,  but  he  was  in  fact  dead,  the  purchaser 
was  entitled  to  have  the  transaction  set  aside  notwithstanding  that  it  had 
been  actually  completed :  Scott  v.  Coulson,  1903,  2  Ch.  249 ;  72  L.  J.  Ch.  600. 
Generally  as  to  policies  of  life  assurance,  see  Goodeve,  Pers.  Property, 
4th  od.,  139  et  seq. ;  Withers  on  Eeversions,  pp.  173  et  seq. 
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11.  Insert,  if  required,  spee.ial  conditions    "  As  to    doenments." 
See  Forms  under  Sect.  VI.,  pp.  199  et  seq.,sup. 

12.  If  any  mistake  shall  be  found  in  the  particulars  as  to  the  Compensation 

.      .  for  mistakes. 

age  of  any  person,  or  as  to  the  amount  or  description  of  any 
trust  fund  or  property,  or  in  any  other  respect,  the  same  shall 
not  annul  the  sale,  but  compensation  shall  be  made  in  respect 
thereof,  the  amount  of  such  compensation  to  be  settled  in  case 
of  difference  by  two  referees,  one  to  be  appointed  by  each  party, 
or  by  an  umjjire  to  be  appointed  by  the  two  referees  before  they 
proceed  in  the  reference.  But  this  condition  is  without  prejudice 
to  the  Vendor's  right  to  rescind  under  these  conditions. 

13.  PowEE  to  resell  (as  in  Precedent  I.,  clause  12). 
Memorandum  (as  in  Precedent  I.). 


No.  V. 
CONDITIONS  of  Sale  of  Standing  Timber  (n). 

1.  The  highest  bidder  shall  be    the  Purchaser;    and  if  any  Highest  bidder 
dispute   shall  arise  between  two  or  more   bidders,  the  Lot  in  purchaser, 
dispute  shall  either  be  put  up  again   at   the    last   undisputed 

bidding,  or  the  auctioneer  may  determine  tbe  dispute  and  may 
also  refuse  any  bidding,  and  withdraw,  consolidate,  or  divide 
any  Lots. 

2.  The  Vendor  shall  not  be  answerable  for  the  description  of  Purchaser  to 

1      n        1       •         •   1       11  i>       1  take  each  lot 

any  Lot.     The  Purchaser  of  each  Lot  shall  take  it  with  all  faults,  according  to 
errors  of  description  or  number,  and  subject  to  all  risks.     No  and^wfthTu 
person  shall  advance  a  less  sum  at  each  bidding  than  the  sum  fa.uits. 
fixed  by  the  auctioneer,  or  retract  a  bidding,  and  the  auctioneer 

(«)  Timber  must  not  be  sold  separately  from,  the  land  by  trustees  unless  Sale  of  timber 
expressly  authorized :  Cholmeleij  v.  Paxton  (1825),  3  Bing.  207  ;  4  L.  J.  (O.  S.)  '^J'  trustees. 
C.  P.  41  ;   Cockerell  v.  Cholmeley  (1827),  3  Euss.  565  ;'  Be  Duke  of  RidtarnVs 
S.  E.,  1900,  2  Ch.  at  p.  210  ;  69  L.  J.  Ch.  603. 

AVhere  a  tenant  for  life  is  impeachable  for  waste  he    can  cut  and  sell  Tenant  for  life, 
timber  with  the  consent  of  the  S.  L.  Act  trustees  or  under  an  order  of  the 
Coiu't,  but  three-fourths  of  the  proceeds  must  be  set  aside  as  capital  money  : 
S.  L.  Act,  1882,  s.  35 ;  Wolst.  Conv.  Acts,  9th  ed.,  393. 

A  sale  of  growing  timber  to  be  taken  away  as  soon  as  possible  by  the   gale  of  timber 
purchaser  is  not  a  contract  or  sale  of  land  or  any  interest  therein  within   not  within 
s.  4  of  the  Statute  of  Frauds:  Marshall  v.  Qreen  (1875),  1  C.  P.  D.  35;    Frauds. ° 
45  L.  J.  C.  P.  153. 
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Payment  of 
purchase- 
money. 


How  the 
timber  is  to 
be  felled  and 
removed. 


may    bid    once    or  oftener  for  each  Lot  for  the  benefit  of  the 
Vendor. 

3.  The  Purchaser  of  each  Lot  shall  at  the  close  of  the  sale, 
or  of  his  bidding  if  required,  pay  to  the  auctioneer  a  deposit  of 
20  per  cent,  in  part  payment  of  his  purchase-money,  and  give  his 
name  and  address,  and  shall  also  sign  an  agreement  to  complete 
the  purchase  according  to  these  conditions ;  and  each  Purchaser 
shall  give  to  the  Vendor  a  bill  payable  at  seven  months  for  the 
unpaid  purchase-money  for  the  oak,  and  a  bill  payable  at  four 
months  for  the  unpaid  purchase-money  for  the  remainder  of  the 
timber  included  in  the  Lot  purchased  by  him,  and  each  Pur- 
chaser shall,  if  required  by  the  Vendor  or  his  agent,  provide  a 
responsible  person  or  persons  to  guarantee  such  bills,  and  such 
bills  shall  be  prepared  and  stamped  at  the  cost  of  the  Purchaser 
giving  the  same,  and  shall  be  given  to  the  auctioneer  at  the 
close  of  the  sale,  or  within  one  week  from  the  day  of  sale.  No 
Purchaser  shall  enter  on  his  Lot  or  Lots,  or  commence  cutting 
timber,  until  a  bill  shall  have  been  given  by  him  as  hereinbefore 
provided,  together  with  such  further  security  as  the  Vendor  may 
require,  and  every  Purchaser  shall  give  such  further  security  as 
the  Vendor  may  from  time  to  time  require.  If  any  Purchaser 
commits  any  breach  of  the  foregoing  condition  he  shall  be 
deemed  a  trespasser,  and  liable  to  pay  to  the  Vendor  treble  the 
amount  of  his  purchase-money  for  such  Lot  or  Lots  as  liquidated 
damages.  The  Purchasers  shall  respectively  pay  to  the  auc- 
tioneer sixpence  in  the  pound  in  addition  to  the  purchase- 
money  for  fees. 

4.  The  trees  shall  be  felled  with  as  much  care  as  possible, 
and  the  bark  and  wood  thereof  shall  be  properly  stacked,  and 
removed  only  by  the  usual  roads,  and  the  Purchasers  shall  be 
accountable  for  all  damage  done  to  any  of  the  remaining  timber, 
or  otherwise  to  the  estate  of  the  Vendor,  or  to  cattle  on  the 
land ;  no  tree  shall  be  rooted  up  without  the  permission  of  the 
Vendor  or  his  agent,  and  every  Purchaser  before  the  trees  are 
thrown  shall  sever  and  cut  off  such  boughs  as  are  necessary  to 
prevent  damage  ;  and  if  any  workman  shall  be  objected  to  by 
the  Vendor,  the  Purchaser  employing  such  workman  shall,  if 
required  by  the  Vendor  or  his  agent,  discharge  such  workman. 
Each  Purchaser  shall  forfeit  £5  for  every  tree  or  sapling  cut 
which  has  not  been  marked  for  sale.     No  dogs  are  to  be  taken 
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on  any  part  of  the  estate,  either  by  the  Purchasers  or  their 
workmen.  All  the  oak  timber  shall  be  removed  from  the  land 
during  dry  or  frosty  weather,  having  regard  to  the  season,  on 

or  before  the day  of ,  19 — ,  and  the  remainder  of  the 

timber  shall  be  removed  and  cleared  away  l)efore  the day 

of ,  19 — ,   [except  Lots ,  which  shall  be  removed  before 

the  day  of  ,    19 — ].      All    Lots  remaining  after  the 

time  before  mentioned  shall  be  forfeited  to  the  Vendor.  Each 
Purchaser  whose  purchase-money  does  not    exceed    £10    shall 

l)ay    for    the    same  on    or  before  the   day  of ,  19 — , 

The  whole  of  the  tops  shall  be  properly  bundled  immediately 
after  the  trees  are  felled,  and  shall  be  removed  from  off  the 
land  within  one  calendar  month  after  such  felhng,  and  if  not 
removed  as  aforesaid  shall  be  forfeited  to  the  Vendor. 

5.  No  Purchaser  shall  enter    (o)    on    any   arable    land    after  when  the 
the  same  shall  be  sown  with  corn,    or    upon    any    grass    land  SSed Jwayl''' 
after  the  same  is  laid  ui3  until  mown,    nor    upon    anv    vouner  '"^'iiio^ 

'-  'f      ''  o    damage  to  be 

grass,  turnips,  or  other  crops,  without  the  consent  of  the  paid  tor. 
Vendor,  or  of  the  respective  occupiers,  until  the  crops  are  cleared, 
and  the  whole  of  the  timber  shall  be  removed  only  by  the 
roads  and  through  the  gaps  appointed  by  the  Vendor  or  his 
agent.  No  Purchaser  shall  sink  pits  for  the  conversion  of  his 
timber  on  the  estate  without  the  consent  of  the  Vendor  or  his 
agent.  Any  injury  or  damage  done  to  the  property  of  the 
Vendor  or  his  tenants  shall  be  ascertained  by  the  auctioneer  or  by 
any  person  whom  he  may  appoint,  whose  award  shall  be  final.  The 
specified  number  of  trees  mentioned  in  the  particulars  or  cata- 
logue shall  be  taken  as  correct.  The  whole  of  the  timber  shall 
be  felled  by  the  respective  Purchasers  at  their   own   expense, 

[except  Lots ,  which  shall  be  felled  by  and  at  the  expense 

of  the  Vendor]. 

6.  The  Purchasers  of  the  pollards,  saplings,  poles,    hurdle-  condition  as 
wood,  and  underwood,  shall  pay  for  the  same  at  the  close  of  the  to  paying  for 

.  and  clearnig 

sale.     The  pollards,  saplings,  and  poles  shall  be  cleared  oft'  the  ^.^'^y  poiiaids, 

premises  by  the  day  of  ,  and   the  hurdlewood   and  ^'^i"""^''*^- 

underwood  by  the day  of  — .     The  Purchasers  of  the 

hurdlewood  shall  not  cut  any  saplings  that  are  marked  [nor  any 
saplings  that  are,  in  the  opinion  of  the  Vendor  or  his  agent, 
likely  to  become  trees] . 

(o)  See  Jones  v.  Earl  of  Tunkerville,  1909,  2  Cli.  440  ;  TS  L.  J.  Ch.  614. 


230 


GENERAL    CONDITIONS    (PRECEDENTS). 


Provisions  in 
case  of  bank- 
ruptcy of  pur- 
chaser before 
payment  of 
purcliase- 
money,  &e. 


Provisions  for 
Purchaser  re- 
fusing to 
comj)ly  with 
previous  con- 
ditions. 


7.  No  part  of  the  timber,  trees,  wood,  or  bark  shall  be  in 
anywise  liable  to  be  seized  or  taken  by  any  person  other  than 
the  Vendor  for  the  debts,  or  other  engagements,  if  any,  of  the 
Purchasers,  until  the  whole  of  the  purchase-money  is  paid,  and 
satisfaction  is  made  for  damages  as  aforesaid,  notwithstanding 
any  bankruptcy  of  or  any  other  thing  whatsoever  affecting  the 
Purchasers  or  any  of  them.  The  carriages  used  shall  have  broad 
wheels,  and  the  usual  roads  shall  not  be  deviated  from  except 
with  the  consent  of  the  Vendor  or  his  agent. 

8.  If  any  Purchaser  shall  refuse  or  neglect  to  comply  with 
the  foregoing  conditions,  or  attempt  to  remove  any  of  the  timber 
from  the  land  before  the  purchase-money  is  paid  or  security 
given  as  hereinbefore  provided,  then  in  addition  to  the  provisions 
of  condition  3  his  deposit  money  shall  be  forfeited  to  the  Vendor, 
who  shall  be  at  liberty  by  himself  or  his  agent  to  follow  and 
stop  the  timber  wherever  it  may  be  found,  and  to  resell  the  same 
by  public  auction  or  private  contract,  and  the  deficiency,  if  any, 
together  with  all  expenses  attending  the  resale,  shall  be  made 
good  by  the  defaulter  or  defaulters  at  this  present  sale,  and  be 
recoverable  as  liquidated  damages,  and  any  increase  of  price 
shall  belong  to  the  Vendor. 
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Part  III. 

PRECEDENTS    OF    AGREEMENTS    FOR    SALE    BY 
PRIVATE     TREATY. 

No.  I. 
AGREEMENT  for   Sale  applicahlc  to  Fueeholds,    Copy- 
holds, and  Leaseholds  («). 

AN  AGREEMENT  made  the day  of 19—,  Between  Parties. 

A.  B.,  of,  &c.  (hereinafter  called  the  Vendor),  oUhe  one  part,  and  feuTmr**" 
C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other  part,  pwi-chuse. 

Whereby  it  is  agreed  as  follows  : — 

1.  The  Vendor  shall  sell  and  the  Purchaser  shall  purchase  at  Freeholds. 

the  price  of  £ ,  the  property  hereinafter  mentioned,  [and 

the  fee  simple  thereof  in  possession], 

[Or  in  the  case  of  copyholds,  and  the  inheritance  thereof  in  Copyholds, 

possession  according  to  the  custom  of  the  Manor  of in  the 

County  of  , 

Or  in  the  case  of  leaseholds  (h),  held  under  a  Lease  [Underlease]  Leasehoidg. 

dated  the  day  of for  the  term  of  years  from  the 

day  of In  the  case  of  an  underlease  add  [except  the 

last  days  thereof] , 

At  the  yearly  rent  of  £ -,  and  all  the  term  and  interest 

granted  by  that  Lease  [Underlease]  subject  to  the  lessee's  [under- 
lessee's]  covenants  and  the  conditions  therein  contained  and] 

Subject  to  the  tenancies  (c)  [or  subject  to  the  leases  mentioned  Tenancies. 


(a)  See  notes  generally  to  Free.  I.,  "General  Conditions."  Some  of  the 
Forms  under  the  title  "  Special  Conditions,"  sup.,  will  require  to  be  slightly 
modified  when  used  on  a  sale  by  private  treaty,  e.<j.,  for  "  date  of  sale  "  say 
"date  hereof,"  instead  of  referring  to  the  "Particulars"  refer  to  "the 
Schedule  hereto." 

{I)  If   there  are  any  onerous  covenants,  they  must   be    disclosed ;    the   Contents  of 
purchaser  must  be  given  a  fair  opportunity  of  ascertaining  for  himself  the  '■^'^^'^  or  under- 
terms  of  such  covenants,  otherwise  he  will  not  be  bound  to  complete ;    see 
Forms  Nos.  41  and  81,  and  the  notes  thereto.     It  should  be  stated  that  the 
purchaser  has  inspected  a  copy  of  the  lease  and  shall  be  deemed  to  have 
notice  of  its  contents. 

(f)  Under  these  words  the  j^urchaser  is  not  fixed  with  notice  of  the  terms 
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Parcels. 


Time  for  com- 
pletion. 


in   the   Schedule    hereto],    [and    to    the    incumbrances 

mentioned  in  the Schedule  but  otherwise  free,  &c.]  but  free 

from  incumbrances,    that   is   to    say : 

All  that,  &c.  ((/), ,  which  premises  are  more  par- 
ticularly  described    in    the Schedule    hereto,   and    are 

delineated  on  the  plan  hereto  annexed,  and  thereon 
coloured (e). 

2.  The  Purchaser  [iclicre  there  is  a  deposit]  having  this  day 

paid  to  the  Vendor  (  / )  the  sum  of  Jt. ,  as  a  deposit  and  in 

part  payment  of  his  purchase-money  (g)] ,  shall  pay  [the  balance 

of]  his  purchase-money  on  the day  of next,  at  the  othce 

of  Messrs. ,  No. Street,   in  ,  the  solicitors  of  the 


Variation 
where  several 
leases  are 
sold. 


Deposit  on 
sale  by  tenant 
for  life. 


of  the  tenancy  as  between  himself  and  his  vendor  :  Cahatlero  v.  Heniy  (1874), 
L.  E.  9  Ch.  447  ;  43  L.  J.  Ch.  635 ;  Dart,  7th  ed.,  884,  885.  There  must  be 
an  express  condition. 

((/)  For  forms  of  parcels  see  the  forms    preceding-    "  Purchase  Deeds," 

i»f- 

(e)  AVhere  several  leases  or  underleases  are  sold  together  (see  note  at 
p.  236  for  form  of  Schedule),  instead  of  the  first  paragraph,  say  : — 

The  Vendor  shall  sell  and  the  Purchaser  shall  purchase  at  the 

price  of  £ ,     All  those  pieces  of  land  with  the  messuages 

thereon  shortly  described  in  the  third  column  of  the  Schedule 
hereto,  free  from  incumbrances,  for  the  residues  of  the  respec- 
tive terms  mentioned  in  the  fourth  column  of  the  same  Schedule 
granted  by  the  several  leases  [underleases]  the  dates  whereof 
are  mentioned  in  the  first  column  of  the  same  Schedule,  at  the 
several  rents  mentioned  in  the  fifth  column  of  the  same 
Schedule,  subject  to  the  lessee's  [underlessee's]  covenants,  and 
the  conditions  contained  in  the  said  leases  [underleases]  and 
subject  also  to  the  tenancies  affecting  the  premises. 

(/)  There  is  freqnentlj'  no  deposit  upon  a  sale  by  private  contract.  If 
there  is  a  deposit  and  the  vendor  is  tenant  for  life,  the  following  will  be 
substituted  for  the  words  in  the  text : — 

having  this  day  paid   the  sum  of    £ as  a  deposit  and  in 

part  payment  of  his  purchase-money  to  the  Vendor's  solicitors  as 
agents  for  the  Settled  Land  Act  trustees  of  the  Settlement 
[Will]  under  which  the  said  hereditaments  stand  limited. 
The  deposit  should  not  be  paid  to  stakeholders  if  the  Vendor  is  in  a  fiduciarj' 
position. 

(//)  If  timber,  tixtiu'es,  &c.,  are  also  to  be  paid  for,  see  the  Forms  under 
the  heading  "  As  to  the  Auction,  &c."  _, 
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Vendor,  at  which  time  and  place  the  purchase  shall  be  com- 
pleted, and  the  Purchaser  paying  [the  balance  of]  his  purchase- 
money  shall  as  from  that  day  be  let  into  possession  or  into  possession. 
receipt  of  rents  and  profits,  and  shall  pay  all  outgoings,  and 
up  to  that  day  all  rents,  rates,  taxes,  and  other  outgoings  shall 
(if  necessary)  be  apportioned,  and  the  balance  shall  be  paid  by, 
or  allowed  to,  the  Purchaser  on  completion,  and  if  from  any 
cause  whatever,  other  than  wilful  default  on  the  part  of  the  interest  in 
Vendor,  the  completion  of  the  purchase  is  delayed  beyond  the 
last-mentioned  day,  [the  balance  of]  the  purchase-money  shall 
bear  interest  at  the  rate  of  i'4(7/)  per  cent,  per  annum  from  that 
day  to  the  day  of  actual  payment  thereof. 

3.  The  Purchaser  shall  within days  after  delivery  of  his  Time  for 

abstract   send  to  the  solicitors    of  the  Vendor    a    statement  in  requisitions; 
writing  of  all  the  objections  and  requisitions  (if  any)  to  or  on 
the  title  or  evidence  of  title,  or  the  abstract  or  this  Agreement, 
and  subject  thereto  the  title  shall  be  deemed  accepted,  and  all 

(/()  A  purchaser  of  freeholds  should  object  as  a  general  rule  to  pay  a  interest. 
higher  rate   of  interest  than  £4   per  cent. ;    even   at  this   rate,  the   con- 
dition may  in  some  cases  operate  unfairly  on  him.     The  delay  in  completion 
may  arise  from  the  state  of  the  title  or  the  slowness  of  the  vendor's  solicitor 
in  replying  to  the  requisitions,  or  from  many  causes  over  which  the  pur- 
chaser can  exercise  no  control ;  thus  he  may  find  himself  in  the  position  of 
having  to  pay  interest  while  his  money  is  lying  idle.     Under  these  circum- 
stances a  purchaser  is  sometimes  advised  to  insist  on  a  jiroviso  being  added 
to  the  following  effect:  "Provided   always,    that   if  the   delay  in  Power  for 
completion  shall  arise  from  the  state  of  the  title,   or   from  any  JieposTor  *° 
other  cause  not  beino;  the  Purchaser's  fault,  the  Purchaser  shall  """'^';'^  ^"*^ 

'='  _  purchase- 

be  at  liberty  to  place  [the  balance  of]  his  purchase-money  on  a  monej\ 

deposit  account  at  the Bank,  or  on  any  securities  which  he 

may  think  fit,  in  his  own  name   and  at  his  own  risk,  and  give 

notice  thereof  to  the  A'endor,  and  thereupon  the  Vendor  shall 

be  entitled  to  receive  from    the  Purchaser    such  interest  only 

as  shall  be  actually  produced  by  such  deposit  or  investment." 

If  nothing  is  said  about  interest,  the  purchaser's  obligation  in  this  respect 

will  be  left  to  depend  on  the  inile  of  equity,  viz.  :  That  from  the  day  fixed  Where  there 

for  completion  the  purchaser  is  entitled  to  receive  the  rents,  and  must  pay   Jjir^jjT^'j. 

interest  at  £i  per  cent,  on  his  purchase-money  ;  but  unless  the  delay  is  his   interest. 

own  faiilt,  he  may  relieve  himself  of  the  liability  to  interest  by  giving  the 

vendor  notice  that  his  monej'  is  lying  idle  :   Ikintett  v.  Stuiic,    lOOIJ,   1  (_'h.  at 

p.  524;  72  L.  J.  Ch.  240 ;  and  see  Re  BayJeij-Wvrihiiiijtun  and  CvJien,   1909, 

1  Ch.  618;  78  L.  J.  Ch.  351. 
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and  replies  to 
answers. 

Power  to 
rescind. 


Commence- 
ment of  title. 


Particular 
points  arising 
on  the  ab- 
stract. 


Identity,  &c. 


objections  and  requisitions  not  included  in  any  statement  sent 
within  the  time  aforesaid  shall  l)e  deemed  waived,  and  an  abstract, 
though  in  fact  imperfect,  shall  be  deemed  perfect,  except  for  the 
purpose  of  any  further  objections  or  requisitions  which  could 
not  be  taken  or  made  on  the  information  therein  contained,  and 
an  answer  to  any  objection  or  requisition  shall  be  replied  to  in 
writing  within  ten  days  after  the  delivery  thereof,  and  if  not  so 
replied  to  shall  be  considered  satisfactory,  and  time  shall  be 
deemed  in  all  respects  as  of  the  essence  of  this  clause.  If  the 
Purchaser  shall  take  any  objection  or  make  any  requisition 
which  the  Vendor  is  unable  or,  on  the  ground  of  expense, 
unwilling  to  remove  or  comply  with,  or  if  any  question  shall 
arise  as  to  the  conveyance,  and  the  Purchaser  shall  not  withdraw 
such  objection  or  requisition  or  waive  the  question  within  ten 
days  after  being  required  so  to  do,  the  Vendor  may  by  notice 
in  writing  delivered  to  the  Purchaser  or  his  solicitor,  and  not- 
withstanding any  intermediate  negotiation  or  litigation,  rescind 
this  Agreement  [icliere  there  is  a  dejxisit,  and  shall  within  one 
week  after  such  notice  repay  to  the  Purchaser  his  deposit 
money],  and  the  Purchaser  shall  return  forthwith  all  abstracts 
and  papers  in  his  possession  belonging  to  the  Vendor,  and  shall 
not  make  any  claim  on  the  Vendor  for  costs  or  otherwise. 

4.  The  abstract  of  title  shall  commence  with   an  Indenture 

dated  the day  of ,  being  [a  conveyance  on  sale,  or  a 

mortgage,  or  a  settlement,  &c,  (i)] . 

5.  Insert  licreany  conditions  required  for  precluding  a  Purchaser 
from  objecting  to  the  title  as  shown  hy  tlie  Abstract.  Also,  if  required, 
conditions  as  to  contents  of  leases,  stamps,  and  registration  ;  see 
Forms  under  Sect.  III.,  "Matters  arising  on  the  Abstract," 
sup. 

6.  Here  icill  follow,  if  required,  conditions  relating  to  identity, 
land  tax,  tithe  roit-cJiarge,  apportionments,  restrictive  covenants 
cdready  affecting  the  land,  tCr.  ,-  see  Forms  under  Sect.  IV., 
"  As  to  Identity  and  other  Matters  arising  on  the  Particulars," 
sup. 


{i)  See  the  Forms  under  Sect.  II.,  "  As  to  the  Commencement  of  Title  and 
Contents  of  the  Abstract,"  whei'e  the  necessary  j^rovisions  for  cases  of  copy- 
holds and  leaseholds  and  particular  classes  of  property  will  be  found. 
Where  valuable  leasehold  property  is  sold  a  purchaser  usually  makes  some 
inquiries  as  to  the  lessor's  title  befoi'e  the  contract  is  signed. 
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7.  S^.e  foiDis  as    io    the  form    of  the    Conveyance,    irstrictirc  Formofcon- 
covcnants  to  he  imjwsed,  d-c., under  Sect.  V.,  "As  to  the  Conveijance 

and  its  Contents,"  sup.  ;    and  see  Form  No.  115  ivhere  tJie  scde  is 
made  under  the  Settled.  Land  Acts. 

8.  (1)  The  conveyance  (/<•)  to  the  Purchaser  shall  be  prepared  by  Preparation  of 
him  and  at  his  own  expense,  and  the  engrossment  thereof  shall  be  '^*'^^^'^J'^"*^'®- 
delivered  at  the  office  of  the  solicitors  of  the  Vendor  at  least  • 

days  before  the  day  fixed  for  completion  for  execution  by   the 

Vendor  and  other  necessary  parties  (if  any),  and  the  draft  of  such  Delivery  of 

conveyance   for  perusal  and  approval  on  behalf  of  the  Vendor 

and  other  necessary  parties  (if  any)   shall  be  left  at  the  said 

office  at   least    seven  days  before  delivery  of  the  engrossment 

[and  time  shall  be  of  the  essence  of  this  clause] . 

(2)  Completion  shall  not  be  delayed  on  account  of  the  non-  Provisions  as 
payment  of  increment  value  duty  (if  any),  but  the  Vendor  shall  lespeljTor"  '" 
before  the  date    fixed  for  completion    produce   or  furnish   the  "alue"cU^t^(/) 
conveyance  and  all  such  other  documents  and  information  as  the 
Commissioners  of  Inland  Revenue  may  require  to  enable  them 
to  ascertain  whether  any  duty  is  payable  and  to  assess  the  duty 
(if  any),  and  if  required  furnish  security  for  the  payment  of  the 
duty,  and  on  completion  shall  hand  over  the  conveyance  with  a 
stamp  thereon  in  accordance  with  sub-section  3  of  section  four 
of  the  Finance  (1909-10)  Act,  1910.     And  after  completion  the 
Purchaser  shall,  if  required,  produce  to  the  Commissioners  free 
of  cost  any  documents  which  may  be  handed  over  to  him. 

9.  Insert  conditions,  if  required,  as  to  the  retention  of  documents.  Documents. 
their  production,  dc.      See  For)ns  under  Sect.   VI.,  "  As  to  Docu- 
ments," suji.  (m). 

{h)  In  the  case  uf  copj'holds,  unless  the  sale  is  under  the  S.  L.  Acts  or  the  Copyholds. 
Lauds  C.  C.  Act,  or  is  to  be  effected  by  bargain  and  sale,  the  expression 
"  deed  of  covenant  to  surrender  "  should  in  this  condition  be  used  in  place 
of  the  word  "  conveyance."  The  latter  word  is  ajiplicable  to  leaseholds  as 
well  as  to  freeholds,  but  if  preferred  "  assignment "  may  be  used  in  the  case 
of  leaseholds. 

(/)  See  Fin.  (1909-10)  Act,  1910,  ss.  3  (6)  and  4.     If  it  is  desired  to  throw 
the  duty  on  the  purchaser,  use  Form  No.  1o9a,  stq). 

{in)  AVhere  it  is  desii-ed  that  the  cost  of  production  of  documents  in  the   Documents  in 
custody  of  mortgagees  shall  be  thrown  on  the  vendor  (see  Be  WiUett  and  custody  of 
Anjenti  (1889),  W.  N.  06  ;  00  L.  T.  735 ;  and  Wolst.  Conv.  Acts,  9th  ed.,  25),    Cost^ofpro- 
the  following  condition  should  be  added  : —  duction  tlu-owu 

For  the  purpose  of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  section  three,  sub-section  6,  documents  in  the  possession  of 
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Compensa- 
tion, &c. 


Power  to  resell 
on  default. 


10.  Add  conditions  as  to  compensation  or  no  comjiensation  Jor 
errors  in  description,  cC-c,  and  as  to  fire  insurance,  if  required ;  see 
Forms  under  Sect.  VII.,  ^^  As  to  Compensation  and  Miscellaneous 
Matters,'^  sup. 

11.  If  the  Purchaser  shall  neglect  or  fail  to  perform  this 
Agreement  on  his  part  [icliere  there  is  a  deposit  his  deposit  money 
shall  be  forfeited  to  the  Vendor,  and]  the  Vendor  may  with  or 
without  notice  resell  the  premises  without  previously  tendering 
a  conveyance  to  the  defaulting  Purchaser,  and  any  resale  may  be 
made  by  auction  or  private  contract  at  such  time,  subject  to 
such  conditions,  and  in  such  manner  generally  as  the  Vendor 
thinks  proper  ;  and  if  thereby  the  Vendor  shall  incur  a  loss  by 
reason  of  diminution  in  price  or  of  expenses  incurred,  or  both,  the 
Purchaser  under  this  Agreement  shall  pay  to  the  Vendor  the 
amount  of  such  loss  as  liquidated  damages  [receiving  credit  for 
the  deposit]  and  on  any  resale  by  auction  the  premises  may  be 
bought  in,  and  all  expenses  consequent  on  an  unsuccessful 
attempt  to  resell  shall  be  forthwith  paid  to  the  Vendor  by  the 
purchaser  under  this  Agreement  {n). 

As  WITNESS,   &C. 

The  Schedule  above  referred  to  (o). 


Power  to  resell 
where  sale  by 
in-ivate  treaty. 


Schedule  of 
several  leases. 


the  Vendor's  mortgagee,  and  which,  under  section  sixteen  of  the 
same  Act,  the  Vendor  is  entitled  to  inspect,  shall  be  deemed  to 
be  in  the  Vendor's  possession. 

{)i)  An  impression  prevails  in  some  quarters  that  a  purchaser  should 
object  to  this  clause  or  part  of  it.  There  is  no  sufficient  reason  for  this. 
The  position  of  the  parties  is  practically  the  same  whether  the  clause  in  the 
text  is  omitted  or  not;  see  note  to  clause  12,  Prec.  I.,  "General  Conditions," 
p.  217,  sup.;  cf.  43  Sol.  J.  601—602. 

(o)  In  the  case  of  a  sale  of  several  leases  the  schedule  may  be  as 
follows : — 

The  Schedule  above  eefekred  to. 


Date  of 
Lease. 


1.    19— 


2.    19- 


Parties  to  Lease. 


A.  B.  of  the  one 

part  and  C.  D.  of 

the  other  part. 

&c. 


Short  Description  of  Property 
demised. 


A  piece  of  land  at 

with  a  messuage  known 

as erected  thereon. 

&c. 


Term. 


Yearly 
Rent. 


99  years 

from 

19— 
&c. 


£9  5  0 


&c. 


Schedule  of  The  following  is  a  form  of  descrii^tion  in  a  schedule  of  property  held  by 

underlease.         underlease  :— 


The  Messuage  known  as  No. 


Street,  in  the  Parish 
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No.   II. 

AGEEE]\[ENT  for  Sale  by  Tenant  for  Life,  irith  Form  of 
Notice  to  S.  L.  Act  Trustees. 

AN  AGKEEMENT  made  the day  of Between  A.  B., 

of,  &c.  {tenant  for  life,  hereinafter  called  the  Vendor),  of  the  one 
part  and  C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the 
other  part. 

This  Precedent  ivill  follow  the  last  Precedent ;  the  deposit  {if  any) 
may  he  made  payable  to  the  solicitors  "  as  the  agents  of  the  Settled 
Land  Act  Trustees."  The  8th  clause  icill  he  preceded  by  Form 
No.  115,  sup.     If  required,  add  one  of  the  folloicinfi  conditions : 

Where  the  notice  wider  S.  L.  Act,  s.  45  i})),  has  not  expired  or  been 

of  ,  with-  the  stables  and  appurtenances  thereto  belonging, 

now  in  the  occupation  of ,  which  premises  were,    by    an 

Indenture  of  Underlease,  dated  the day  of ,  and  made, 

&c.,    demised    to    {original    sub-lessee),    for   the   term    of 

ninety-nine  years  (except  the  last  ten  days  thereof),  from  the 

day  of  ,  at  the  yearly  rent  of  £ ,  and  subject  to 

the  covenants  and  conditions  contained  in  the  said  Underlease, 
and  on  the  underlessee's  part  to  be  observed  and  performed. 

(p)  The  following  is  the  usual  form  of  notice  to  sell,  &c.,  by  a  tenant  for   Notice  of 

Iji!    . intention  to 

sell  by  tenant 

To ,  of ,  and ,  of ,  Trustees  for  the  purposes  for  life. 

of  the  Settled  Land  Acts,  1882  to  1890,  of  the  Settlement  dated,  ^onn  of 
&e.  [or  the  Will  of ,  deceased,  dated,  &c.]  [or  where  the  settle- 
ment consists  of  several  instruments,  say]  the  Settlement  effected 

by  an  Indenture  dated,  &c.  [the  Will  of  ,  deceased,  dated, 

&c.],  and,  &c. 

I  [We]  hereby,  pursuant  to  section  forty-five  of  the  Settled  Land 
Act,  1882,  give  you  notice  of  my  [our]  intention  to  sell  [exchange, 
enfranchise,  partition,  or  lease,  as  the  case  may  he]  under  the 
powers  of  the  Settled  Land  Acts,  1882  to  1890,  the  settled  land 
or  part  or  parts  thereof  whenever  it  becomes  necessary  or 
expedient. 

Dated  this day  of . 

See  S.  L.  Act,  1882,  s.  45  ;  S.  L.  Act,  1884,  s.  5 ;  S.  L.  Act,  1890,  s.  7  (i).    Notice 
There  must,  at  the  date  of  notice  given,  be  not  less  than  two  trustees,  unless   required, 
a  contrary  intention  is  expressed  in  the  settlement,  and  notice  must  be  sent 
in  a  registered  letter  to  each  of  the  trustees,  and  also  to  their  solicitor  (if  any 
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Application 
to  Court  to 
authorise  sale 
of  mansion 
house,  &c. 


waived.     This  Agreement  shall  not  be  binding  on  the  Vendor  if 

proceedings  are  taken  to  prevent  the  sale  before  the day 

of . 

Wiiere  the  ivoperty  sold  iiudiidcs  a  j)yiiic}iKd  mansion  house  (q), 
jdcasure  firoiinds,  park,  or  lands  usnaUi/  occupied  therewith,  and 
the  consent  of  the  trustees  of  the  settlement  cannot  he  obtained. 
The  Vendor  will  forthwith  apply  for  and  endeavour  to  obtain  an 
Order  (/■)  of  the  Chancery  Division  of  the  High  Court  of  Justice 
sanctioning  this  Agreement,  and  in  case  such  Order  shall  not  be 

obtained  before  the day  of next,  this  Agreement  shall 

become  void  [where  there  is  a  deposit,  and  the  Vendor  shall 
within  one  week  after  such  date  repay  to  the  Purchaser  his 
deposit  money],  and  the  Purchaser  shall  thereupon  return  forth- 
with all  abstracts  and  papers  in  his  possession  belonging  to  the 
Vendor,  and  shall  not  make  any  claim  on  the  Vendor  for  costs 
or  otherwise. 

As  WITNESS,   &C.  \(idd  Scliednle]. 


Notice  of 

general 

intention. 

Principal 
mansion  < 
park. 


md 


is  known  to  the  tenant  for  life),  not  less  than  one  calendar  month  before  com- 
pletion (S.  L.  Act,  1882,  s.  45),  unless  all  the  trustees  have  in  writing  waived 
notice,  or  accepted  shorter  notice  (S.  L.  Act,  1884,  s.  5  (3) ),  or  the  settlement 
dispenses  with  notice  ;  but  notice  is  unnecessary  in  the  case  of  certain  leases 
not  exceeding  twenty-one  j'ears  (S.  L.  Act,  1890,  s.  7  (1));  and  a  person 
dealing  in  good  faith  with  the  tenant  for  life  need  not  inquire  as  to  the 
giving  of  any  such  notice  (S.  L.  Act,  s.  45  (3)  ;  and  see  generally  Wolst. 
Conv.  Acts,  9th  ed.,  400  et  scf/.).  It  is  sufficient  if  the  notice  expires  or  is 
waived  before  the  date  of  comj^letion  :  J),  of  MarJhoroiKjh  y .  Barton's  (IS86), 
32  Ch.  D.  616 ;  56  L.  J.  Ch.  70  ;  Jlatlen  v.  llassel/  (1888),  38  Ch.  1).  334  ;  57 
L.  J.  Ch.  425;  but  there  is  a  possibility^  of  proceedings  being  taken  to  stop 
the  sale. 

Notice  of  a  general  intention  is  sufficient  in  the  case  of  a  sale,  exchange, 
partition,  or  lease  :  S.  L.  Act,  1884,  s.  5  (1).  See  lie  Ray's  S.  E.  (1884),  25 
Ch.  L).  464 ;  b'd  L.  J.  Ch.  205,  as  to  a  mortgage  or  charge. 

((/)  If  the  projierty  sold  includes  a  principal  mansion  house,  pleasure 
grounds,  park,  or  lands  usually  occupied  therewith  (as  to  which  see  S.  L. 
Act,  1890,  s.  10  (3)),  either  the  consent  of  the  trustees  of  the  settlement  or 
an  order  of  the  Court  must  be  obtained  {ih.,  sub-s.  2).  The  consent  need  not 
be  in  writing:  Qilhey  v.  Rash,  1906,  1  Ch.  11;  75  L.  J.  Ch.  32;  on  this 
s.  see  Wolst.  Conv.  Acts,  9th  ed.,  446.  For  definitions  of  "principal 
mansion  house,"  see  Re  Wytheti'  8.  E.,  1908,  1  Ch.  593;  77  L.  J.  Ch.  319; 
and  of  "  park,"  see  Pease  y.  Courtney,  1904,  2  Ch.  503  ;  73  L.  J.  Ch.  760. 

(r)  For  form  of  summons,  see  S.  L.  Act  Eules,  1882,  Appx.,  Form  No.  6 
and  (for  a  sale  by  the  Court)  Form  No.  7  ;  and  of  orders,  Seton,  6th  ed., 
1833-34. 
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No.    III. 

AGREEMENT    Ini  Tenant    for  Life   for   Sale   of  Heir- 
looms (s),  suJijrct  to  the  leave  of  the  Court. 

AN  AGREEMENT  made  this day  of Between  A.  B., 

of,  kc.  (tenant  for  life,  hereinafter  called  the  Vendor),  of  the  one 
part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the 
other  part. 

Whereas  under  the  Will  dated  the day  of ,  and  proved  Recital  of  wm. 

on  the day  of ,  of  P.  M.,  deceased,  who  died  on  the  — — 

day  of ,  the  Vendor  is  now  tenant  for  life  in  possession  of 

certain  settled  lands  in  the  County  of  W.  and  of  certain  chatt^s 
or  heirlooms,  including  the  pictures  and  china  mentioned  in 
the  Schedule  hereto  now  in  the  mansion  house  of  L.  in  the  said 
County,  which  were  hequeathed  to  the  Trustees  of  the  said  Will 
Upon  trust  to  devolve  as  heirlooms  along  with  the  said  settled 
lands  until  a  tenant  in  tail  hy  purchase  should  attain  the  age  of 
twenty-one  years  : 

And  whereas  H.  M.,  of.  Sec,  and  P.  K.,  of,  &c.,  are  the  present 
Trustees  of  the  said  Will  for  the  purposes  of  the  Settled  Land 
Acts,  1882  to  1890(0. 

Now  IT  IS  HEREBY  AGREED  aS  foUoWS  :  — 

1.  The  Vendor  will  sell  and  the  Purchaser  will  purchase,  at  Agreement  for 

the  price  of  Jd ,  the  pictures  and  china  mentioned  in   the 

Schedule  hereto. 

'2.  Within  fourteen  days  after  notice  in  writing  has  been  given  to  payment  of 

^ __^______    purchase- 

money, 

(s)  See  S.  L.  Act,  1882,  s.  37.  A  sale  of  heirlooms  cannot  be  made  by  a  Heirlooms, 
tenant  for  life  without  an  order  of  the  Court,  nor  will  the  Court  ratify  a  sale 
made  without  an  order  :  Fie  Ames,  1893,  2  Ch.  479  ;  62  L.  J.  Ch.  (JSiJ ;  but 
may  direct  the  trustees  to  take  no  steps  for  their  recovery :  S.  C.  ;  see 
also  lie  Sinith's  S.  E.,  15th  December,  1S88,  S.  2o6-l.  The  order  will  not  be 
made  simply  for  purposes  of  convenience :  D'Eyncourt  v.  Gregory  (1876),  3 
Ch.  D.  635 ;  45  L.  J.  Ch.  741.  As  to  when  a  sale  will  be  sanctioned,  see  Be 
Hope,  1899,  2  Ch.  679  ;  68  L.  J.  Ch.  625  ;  and  generally  on  the  s.  Wolst.  Conv. 
Acts,  9th  ed.,  393  et  seq.  This  agre3ment,  being  for  the  sale  of  "  goods, 
wares,  or  merchandise,"  is  exempt  from  stamp  duty:  Stamp  Act,  1891, 
s.  59  (1) ;  Highmore,  2nd  ed.,  142. 

(<)  Trustees  with  power  to  sell  the  land  are  sufficient :  ConstaUe  v.  G. 
(1886),  32  Ch.  I).  233  ;  55  L.  J.  Ch.  491  ;  but  not  if  the  power  is  for  limited 
and  not  general  puiposes:  Re  CohWs  S,  E.,  1905,  1  Ch.  712;  74  Ji.  J.  Ch. 
378. 
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and  delivery 
of  heirlooms. 


Interest  on 
purchase- 
money. 


As  to  the  title 
to  be  shown. 


the  Purchaser  or  left  for  him  at  his  address  above  stated  that  an 
Order  of  the  Court  has  been  made  sanctioning  the  sale  hereby 

agreed  on  he  will  pay  the  said  sum  of  M (u)  into  the  bank 

of  Messrs. to  the  credit  of  the  said  H.  M.  and  P.  K.,  or 

other  the  person  or  persons  (if  any)  (t)  entitled  to  receive  the 
same  under  such  Order,  and  a  receipt  for  the  same  signed  by  the 
said  H.  M.  and  P.  K.,  or  other  person  or  persons  aforesaid,  shall 
be  delivered  to  the  Purchaser  by  the  bankers,  and  upon  produc- 
tion at  the  mansion  house  of  L.,  aforesaid,  of  such  receipt  after 
not  less  than  seven  days'  previous  notice  in  writing  given  to  the 
Vendor  of  the  day  when  it  will  be  produced,  the  said  pictures  and 
china  shall  be  delivered  to  the  Purchaser  or  to  any  person 
authorised  by  him  in  writing  to  receive  the  same,  and  shall  be 
removed  from  the  mansion  house  at  his  own  risk  and  cost. 

3.  If  the  Purchaser  shall  not  pay  the  said  purchase-money  on 
the  day  and  in  manner  hereinbefore  provided,  the  same  shall 
bear  interest  at  the  rate  of  £4  per  cent,  per  annum  from  that 
day  to  the  day  when  the  same  and  any  interest  due  thereon  shall 
be  paid  into  the  bank  and  to  the  credit  aforesaid,  and  the 
Purchaser  shall  not  be  entitled  to  delivery  of  the  receipt  aforesaid 
until  such  interest  is  paid. 

4.  The  Purchaser  or  his  solicitor  shall  be  entitled  to  inspect 

at  the  office  of  Messrs. ,  No. Street  in ,  a  coj)y  of 

the  testator's  Will  and  the  inventory  of  heirlooms  held  on  the 
trusts  thereof  (which  inventory  includes  the  said  pictures  and 
china)  and  the  Deed  [oi'  an  office  copy  of  the  Order]  under  which 
the  said  H.  M.  and  P.  K.  are  the  j^resent  Trustees  of  the  said 
Will,  but  shall  not  be  entitled  to  any  abstract  or  copy  of  such 
W^ill,  inventory  or  deed  [or  Order]  and  shall  not  require  any 
other  evidence  of  the  title  of  the  Vendor  as  tenant  for  life  of  the 
said  heirlooms,  or  that  the  said  H.  M.  and  P.  K.  are  the  present 
Trustees  of  the  said  Will  for  the  purposes  of  the  said  Acts. 


(n)  The  purchase-money  is  "  capital  money  "  (S.  L.  Act,  1882,  s.  37  (2) ), 
but  would  seem  to  be  personal  estate  until  invested  in  land :  D.  of 
Marlborough  (1886),  32  Ch.  D.  1  ;  55  L.  J.  Ch.  339.  The  Court  may  direct  the 
proceeds  to  be  applied  in  the  repair  of  heirlooms  subject  to  the  same  settle- 
ment :  Be  Wahh-grare  (1899),  81  L.  T.  632  ;  (1899),  W.  N.  240. 
Heirlooms  and       {x)  Where  the  land  and  heirlooms  are  settled  by  separate  instruments,  the 

land  settled  by   trustees  of  the  settlement  of  the  land  would  appear  (see  Wolst.  Conv.  Acts, 

separate  .  r      j 

9th  ed.,  394)  to  be  the  proper  persons  to  receive  the  money  ;  but  see  Re  Lord 

Stafford's  Settlement  and  Will,  1904,  2  Ch.  72  ;  73  L.  J.  Ch.  560. 


Proceeds  of 
sale  of  heir- 
looms. 


separ 
instruments 
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5.  The  Vendor  will  forthwith  give  such  notices  (if  any)  as  are  As  to  obtain- 
necessary  in  order  to  enable  the  sale  hereby  agreed  on  to  be  cour"*^'^*^ 
made  and  shall  also  apply  for  and  endeavour  to  obtain  an  Order 
of  the  Chancery  Division  of  the  High  Court  of  Justice  sanctioning 
such  sale  and  this  Agreement  0/).  And  in  case  an  Order  sanc- 
tioning such  sale  and  this  Agreement  shall  not  be  obtained  before 
the day  of ,  this  Agreement  shall  become  void. 

As  WITNESS,  &c. 

The  Schedude  above  referred  to. 
[7'o  contain  a  description  of  the  pictures  and  china.^ 


No.  IV. 

AGEEEMENT /or  j>(/^//((,'>?^  0/ Purchase-money  hij  Instal- 
ments {z). 

AN  AGREEMENT  made  the day  of ,  Between  A.  B.,  Parties. 

of,  &c.  (hereinafter  called  the  Vendor),  of  the  one  part,  and  C.  D,, 
of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other  part. 

Whereas  the   Vendor  has  agreed  to  sell  and  the  Purchaser  Agreement  for 

has  agreed  to  purchase  at  the  price    of   £ ,    the   property  ^'^^^' 

at   ■   (hereinafter    called    "the    premises")    described    [as 

Lot ]  in  the  sale  plan  and  printed  particulars  and  conditions 

of  the  sale  by  auction  by  Messrs. ,  at ,  on  the day 

of   - — ■   last,   of    the   estate   of   the   Vendor,    subject   to 

the  said  particulars  and  conditions  of  sale  [which  include 
certain  restrictions,  stipulations,  and  conditions  as  to  building 
on,  and  user  of,  the  premises,  and  other  matters]  : 

And  WHEREAS  the  Purchaser  has  paid  to  the  Vendor  the  sum  Payment  of 

of  & as  a  deposit  in  part  payment  of  the  purchase-money,  '^''P"''^*- 

and  has  accepted  the  Vendor's  title  to  the  premises  as  at  the 
date  of  this  Agreement : 

And   WHEREAS   the   Purchaser  has  requested  the  Vendor   to  Balance  to  be 
accept   payment   of   the   balance   of  the  said  purchase-mone}',  [^fg^tabuents 


^iumnions. 


[y)  See  S.  L.  Act,  1882,  s.  37  (3) ;  and  for  forms  of  summons,  see  S.  L.  Act    Form  of 
Eules,  1882,  Appx.,  Form  No.  6,  and  (for  a  sale  hj  the  Court)  Form  No.  7  ;    "^ 
and  of  orders,  Seton,  Gth  ed.,  1833-34. 

(2)  Cf.  Forms  Nos.  Ill  and  112. 

P.  IG 
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together  with  interest  thereon,  in  manner  and  upon  the  terms 
hereinafter  appearing : 


Payment  of 
balance  by 
instalments. 


Interest  on 
instalments. 


Power  to  pay 
off  whole  of 
balance. 


Purchaser  to 
pay  additional 
costs  in 
respect  of 
variations  in 
title,  &c. 


Conveyance 
to  Vendor. 


Now   IT    IS    HEREBY   AGREED    aS    folloWS  : — 

1.  The  Purchaser  shall  pay  to  the  Vendor  the  sum  of  £ , 

being  the  balance  of  the  said  purchase-maney,  by equal 

[half]  yearly  instalments  of  £ each,  to  be  paid  on  the 

day  of [and  the day  of ]  in  every  year,  the  first 

instalment  to  be  paid  on  the day  of next. 

2.  On  each  [half]  yearly  day  the  Purchaser  shall,  in  addition 
to  the  instalment  payable  on  that  day,  pay  to  the  Vendor 
interest  on  the  balance  of  the  purchase-money  remaining  due  up 
to  that  day,  at  the  rate  of  £ —  per  cent,  per  annum,  computed 

from  the day  of (being  the  day  fixed  for  completion 

of  the  purchase  by  the  aforesaid  conditions  of  sale)  or  the  next 
preceding  [half]  yearly  day,  as  the  case  may  be. 

3.  The  Purchaser  may  (subject  to  clause  eight  hereof),  at  any 
time  on  giving  seven  days'  previous  notice  in  writing  to  the 
solicitors  of  the  Vendor,  pay  off  the  entire  balance  of  the 
purchase-money  for  the  time  being  remaining  due,  together 
with  all  interest  thereon  to  the  date  of  payment. 

4.  All  additional  costs  and  expenses,  whether  in  respect  of 
evidence  of  title  or  conveyance,  necessitated  by  any  devolution 
of  title,  whether  of  the  Vendor  or  Purchaser,  subsequent  to  the 
date  of  this  Agreement,  shall  be  borne  and  paid  by  the 
Purchaser. 

5.  (1)  So  soon  as  the  balance  of  the  purchase-money  and  all 
interest  thereon  and  all  such  additional  costs  and  expenses  as 
aforesaid  shall  have  been  paid  by  the  Purchaser,  the  Vendor 
shall  execute  a  conveyance  to  the  Purchaser  in  the  form  of  the 
conveyance  contained  in  the  Schedule  hereto,  with  such 
modifications  only  as  any  variations  in  the  state  of  the  title 
may  require. 

(2)  The  conveyance  to  the  Purchaser  shall  be  prepared  by 
him  and  at  his  own  expense,  and  the  engrossment  thereof  shall 
be  delivered  at  the  office  of  the  solicitors  of  the  Vendor  at 
least days  before  the  day  of  actual  completion  for  execu- 
tion by  the  Vendor  and  other  necessary  parties  (if  any),  and 
the  draft  of  such  conveyance  for  perusal  and  approval  on 
behalf  of  the  Vendor  and  other  necessary  parties  (if  any)  shall 
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be  left  at  the  said  office  at  least  seven  days  before  delivery  of  the 
engrossment. 

6.  Insert  and  adapt  Form  No.  141  as  to  documents.  Documents. 

7.  Neither   the   Purchaser,    nor   the   persons   deriving   title  Purchaser  not 
under  him,  shall  before  conveyance  let,  sell,  or  otherwise  part  property  or 
with  the  possession  of  the  premises,  or  any  part  thereof,   or  ^^^I'^^l^^''"^"^ 
assign  his  or  their  interest  under  the  contract  for  sale  and  this  consent. 
Agreement,  without   the   previous   consent   in    writing   of    the 
Vendor,    or  the  persons  deriving   title  under   him    [and   until 
conveyance  the  Purchaser  and  the  persons  deriving  title  under 

him  shall  fully  perform  and  observe  all  the  restrictions, 
stipulations,  and  conditions  contained  or  referred  to  in  the 
aforesaid  printed  particulars  and  conditions  of  sale,  in  the  same 
manner  in  all  respects  as  if  the  said  sale  had  been  fully 
completed  in  accordance  with  the  said  conditions  of  sale  as  on 
the  date  thereby  fixed  for  completion]. 

8.  If  the  Purchaser  shall  make   default  in  payment  of  any  Provision  if 
instalment  or  interest  or  costs  or  expenses  payable  under  this  makes  default. 
agreement  for  a  period  of  fourteen  days  after  the  date  herein- 
before fixed  for  payment  of  the  same,  or  after  demand,  as  the 

ease  may  be,  or  shall  otherwise  neglect  or  fail  to  comply  with 
any  of  the  provisions  herein  contained,  he  shall  be  deemed 
to  have  neglected  or  failed  to  comply  with  the  aforesaid 
conditions  of  sale  within  the  meaning  of  the  last  of  such 
conditions,  and  all  interest  actually  paid  under  this  Agreement 
and  any  money  expended  by  the  Purchaser  in  improving  the 
premises  shall  (in  addition  to  the  deposit)  be  forfeited  to  the 
Vendor,  and  any  further  instalments  of  purchase-money 
actually  paid  under  this  Agreement  may  be  retained  by  the 
Vendor,  without  liability  to  pay  interest,  in  or  towards  satisfaction 
of  the  amount  payable  by  the  Purchaser  to  the  Vendor  as 
liquidated  damages,  or  in  respect  of  expenses,  in  accordance 
with  the  last  of  such  conditions  of  sale,  provided  that  the 
balance  (if  any)  of  the  amount  of  such  further  instalments 
beyond  the  amount  so  payable  by  the  Purchaser  shall  be  repaid 
to  him  within  six  calendar  months  from  the  date  of  default. 

9.  The  Purchaser  shall  forthwith  furnish  the  Commissioners  increment 
of  Inland  Eevenue  with  all  necessary  particulars  to  enable  this  ^'^  "**  "  ^' 
Agreement  to  be  stamped  for  the  purposes  of  increment  value 
duty,  and  the  Vendor  shall  either  pay  the  same  (if  any),  or  give 

16—2 
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such  security  for  the  payment  thereof  as    the   Commissioners 
shall  require  (a). 

As  WITNESS,  &C. 

The  Schedule  above  refeered  to. 
The  Form  of  Conveyance  above  referred  to. 

\_H('re  set  out  tJw  af/ftrd  F()y}H.~\ 


Parties, 


Agreement 
to  sell  and 
purchase. 


Time  for 
completion  of 
purchase. 


No.  V. 

AGREEMENT  for  Sale  where  Part  of  the  Purchase-money 
is  to  REMAIN  on  Mortgage  of  the  Property /or  a  certain 
Period.  Variations  wliere  the  Mortgage  is  to  provide 
for  rejxii/ment  hif  Instalments  (h). 


AN  AGREEMENT  made  the 


day  of 


-,  Between  A.  B., 


of,  &c.  (hereinafter  called  the  Vendor),  of  the  one  part,  and  C.  D., 
of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other  part. 

1.  The  Vendor  agrees  to  sell,  and  the  Purchaser  agrees  to 
purchase,  All  those,  &c.  (c),  and  the  inheritance  thereof  in  fee 
simple  in  possession,  at  the  price  of  £ . 

2.  The  purchase  shall  he  completed  on  the day  of 

next,  and  from  that  day  the  Purchaser  shall  be  entitled  to  the 
rents  and  profits  of  the  premises,  all  outgoings  up  to  that  day 
being  discharged  by  the  A^endor.     If  from  any  cause  whatever 

the   purchase  shall  not  be  completed  on  the  said  day  of 

,   the  Purchaser  shall  jiay  to  the  Vendor  interest  on  the 

said  purchase-money  from  the  said day  of until  the 

completion  of  the  purchase  at  the  rate  of  iil  per  cent,  per  annum. 

3.  4,  5,  G,  AND  7.- — These  clauses  will  follow  the  correspomlinij 
clauses  in  Precedent  L,  pp.  233  et  scq.,  sup.,  hut  references  to  a 
deposit  will  he  omitted. 

(a)  It  is  conceived  that  this  is  uot  an  "  agreement  for  a  transfer  intended 
to  be  followed  shortly  by  an  actvial  conveyance  "  within  the  meaning  of  the 
Increment  Value  Duty  Eules,  r.  (7)  -(and  see  Fin.  (1909-10)  Act,  1910, 
s.  4  (7) ),  and  that  this  contract  should  bear  the  stamp  duty.  If  the  transac- 
tion falls  through,  the  duty  will  be  returned  :  s.  4  (6) ;  r.  17.  The  convey- 
ance when  executed  must  be  stamjied  with  a  denoting  stamp  to  show  that 
the  duty  has  been  paid  and  to  keep  the  contract  off  the  title  :  s.  4  (7) ;  r.  (7). 

(b)  Cf.  Forms  Nos.  110  and  112. 

{<■)  For  forms  of  parcels,  see  Forms  preceding  "  Purchase  Deeds,"  inf. 
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8.  (1)  Upon  the  completion  of  the  purchase,  the  Vendor  shall  Vendor  to 
execute  to  the  Purchaser  a  proper  assurance  of  the  premises,  to  assurance, 
be  prepared  by   and   at   the  expense   of  the   Purchaser.     Add 
prorisions  as  to  stamving  in  rcHpect  of  incn'iiieut  rahti'  diiiji  as 

in  Precedent  I.,  clause  8  (2),  7;.  235,  sup.  (d). 

9.  Upon  the  completion  of  the  purchase,  the  Purchaser  shall  Pait  of  pur- 
pay  to  the  Vendor  the  sum  of  £ •  (part  of  the  said  purchase-  toremTin^on 

money),  and  the  sum  of  £ •  (the  balance  thereof)  shall  remain  ™°e^eftaS 

on  mortgage  of  the  premises,  at  interest  at  the  rate  of  £4:  per 

cent,  per  annum,  payable  half-yearly.  By  the  mortgage  deed 
the  balance  of  the  purchase-money  shall  be  made  payable  on 

the   day   of    next,    but  (e)   subject    to   a   provision 

precluding   the   Vendor    from    calhng   in    the   same   during    a 

term    of    years,    from    the    day    of   next,  if 

interest  shall  be  regularly  paid  in  the  meantime  within  thirty 
days   after    the   several   half-yearly  days  for   payment  thereof 

{(1)  In  this  case  the  conveyance  should  bear  the  increment  vahie  duty 
stamp. 

(e)  If  the  principal  money  is  to  be  payable  by  instalments,  omit  the  rest  Variation 
of  clause  9,  and  substitute  as  follows  :  —  where  balance 

Subject  to  a  i)rovision  that  if  the  balance  of  the  purchase-  money  to  be 

money  is  paid  by  equal  half-yearly  instalments  of  £ each,  fn^faiments. 

the  first  instalment  to  be  paid  on  the day  of next,  and 

every  subsequent  instalment  on  the day  of  • and  the 

day  of in  every  year,  or  within  thirty  days  thereafter, 

until  the  whole  of  the  said  balance  is  fully  paid  ;  and  if  with 
every  instalment  interest  at  the  rate  of  £ —  per  cent,  per 
annum  is  paid  on  the  principal  sum  remaining  due,  then  and  in 
such  case  the  payment  of  the  principal  money  shall  not  be 
required  otherwise  than  by  such  instahnents  as  aforesaid ;  and 
by  the  mortgage  deed  it  shall  be  also  provided  that  the  Purchaser 
may  pay  oft"  the  whole  of  the  principal  money  and  interest 
remaining  due  on  any  of  the  aforesaid  half-yearly  days  on  giving 
to  the  Vendor  at  least  six  calendar  months'  notice  of  his  inten- 
tion so  to  do ;  and  it  shall  also  be  provided  that  upon  any  sale 
purporting  to  be  made  under  the  statutory  power  of  sale  a  Pur- 
chaser shall  not  be  bound  or  concerned  to  see  or  inquire  whether 
default  has  been  made  in  payment  of  the  principal  money  or 
any  instalment  thereof,  or  any  interest  thereon,  or  be  affected  by 
notice  that  no  such  default  has  been  made. 
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Mortgage  to 
be  executed 
immediately 
after  com- 
pletion. 


respectivel}^  and  if  the  Purchaser  shall  duly  observe  the 
covenants  (other  than  the  covenants  for  payment  of  i^rincipal 
and  interest)  to  be  contained  in  the  mortgage  deed  ;  and  also  a 
provision  precluding  the  Purchaser  from  compelling  the  Vendor 
to  receive  the  i)rincipal  money  before  the  expiration  of  the  said 
term. 

10.  The  said  mortgage  shall  be  prepared  by  the  Vendor  at 
the  expense  of  the  Purchaser,  and  shall  be  executed  by  the 
Purchaser  immediately  after  the  execution  by  the  Vendor  of  the 
conveyance  of  the  premises  to  the  Purchaser.  All  the  docu- 
ments of  title  which  but  for  such  mortgage  the  Purchaser  would 
be  entitled  to  have  delivered  to  him  upon  the  completion  of  the 
purchase  shall  be  retained  by  the  Vendor  as  mortgagee,  and 
the  transaction  shall  be  treated  in  all  respects  as  if  the  Purchaser 
had  duly  paid  the  whole  of  the  purchase-money  to  the  Vendor 
upon  the  completion  of  the  purchase,  and  the  Vendor  had  imme- 
diately thereupon  repaid  the  sum  of  £, to  the  Purchaser,  by 

way  of  loan  upon  such  security  as  aforesaid. 

As  WITNESS,  &C. 


No.  VI. 

AGREEMENT, /br  tlw  Sale  to  a  Working  Man  of  a  CottacxB 
in  a  Town,  tlte  Purchase-money  to  he  j^aid  hy  Instal- 
ments spread  over  Thirty  years.  Special  Provisions 
including  a  Power  for  the  Vendor  to  Repurchase  in 
certain  Events. 


Parties. 


Agreement  to 
sell. 


AN  AGREEMENT  made  the 


day  of 


19 — ,  Between 


A.  B.,  of,  &c.  (hereinafter  called  the  Vendor),  of  the  one  part, 
and  C,  D.,  of,  I've,  (hereinafter  called  the  Purchaser),  of  the  other 
part. 

Whereby  it  is  agreei)  as  follows : — 

1.  SuB,iECT  to  the  conditions  herein  contained,  the  Vendor 
agrees  to  sell,  and  the  Purchaser  agrees  to  purchase,  All  that 

cottage  and   premises   known   as   No.  — ,  Street,   in  the 

parish  of  A ,  in  the  county  of  N ,  now  in  the  possession 

of  the  Purchaser,  and  delineated  on  the  plan  hereto  and  thereon 
edged  ,  and  the  inheritance  thereof  in   fee  simple,  at  the 
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price  of  £360,  to  be  paid  by  120  equal  quarterly  instalments  of  Purchase- 

^£3  each  on  the day  of ,  the  • day  of ,  the plTa^" 

day  of  ,  and  the  day  of in  every  year,  the  first  instalments. 

payment  to  be  made  on  the day  of  next,  and  the  last 

payment  on  the day  of ,  19 — -. 

2.  On  the  day  of in  any  year,  after   paying  the  Purchaser  may 

quarterly  instalment  due  on  that  day,  the  Purchaser  may  at  his  J^^tsln 
option  pay  to  the  Vendor  the  discount  price  mentioned  in  the  ^^^'^"^'^t^^jc 
table  indorsed  hereon  according  to  the  total  amount  of  the  sums 

already  paid,  whether  by  instalments  or  otherwise,  and  such 
discount  price  shall  be  accepted  by  the  Vendor  in  full  satisfac- 
tion of  the  balance  of  purchase -money  then  remaining  unpaid. 

3.  In  case  any  instalment  is  not  paid  on  the  day  on  which  Power  to 
the  same  shall  become  payable,  the  same  shall  carry  interest  at  resume  posses- 
the   rate   of    Jd6   per   cent,    per   annum   from    that   date   until  purchaser's °^ 
payment,  and  if  any  instalment  shall  remain  unpaid  either  in  ciefauit. 
whole  or  in  part  for  one  year  after  the  same  shall  become  payable, 

the  A^endor  may,  by  notice  in  writing  addressed  to  the  Purchaser, 
determine  the  contract  for  purchase,  and  resume  possession  of 
the  property  agreed  to  be  sold,  and  the  Purchaser  shall  not 
be  entitled  to  the  repayment  of  any  part  of  the  instalments 
previously  paid  by  him. 

4.  If  the  Purchaser  shall  desire  to  realise  the  property  before  Vendor  to 
all  the  instalments  have  been  paid,  he  shall  give  to  the  Vendor  prJ-emption. 
the  right  of  pre-emption  thereof  at  a  price  not  exceeding  nineteen- 
twentieths   of   the    sum   for   the   time   being   representing   the 
Purchaser's  vested   interest   mentioned  in  the  table  aforesaid, 
according  to  the  total  amount  of  the  sums  already  paid,  whether 

by  instalments  or  otherwise. 

5.  If  the  Vendor  shall  elect  not  to  i^urchase,  or  shall  not,  ifnotexer- 
within  fourteen  days  after  the  service  of  the  offer  on  him,  accept  chaser  may 
in  writing  the  same,  the  Purchaser  may  sell  his  interest  to  any  *^eiitoa 

"  '  -^  •'     working  man. 

other  person,  being  a  working  man  (but  to  no  other  person),  who 
will  undertake  to  succeed  him  in  the  occupation  of  the  premises 
subject  to  the  terms  of  this  Agreement. 

6.  The  Purchaser  shall  at  all  times  keep  the  premises,  includ-  Repair. 
ing  all  fixtures,  in  good  and  substantial  repair. 

7.  The  Purchaser  will  not  carry  on  any  trade  or  business  upon  Restrictions 
the  premises  or  any  part  thereof,  but  will  use  the  cottage  and  '"^^  ^°  "^^'^' 
buildings  erected  thereon  as  a  private  dwelling-house  only,  and 
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Vendor's  title, 


Exception  of 
minerals. 


Conveyance. 


No  convey- 
ance until  all 
instalments 
paid. 


Form  of 
convej'ance. 


Bonus  to 
Vendor  on 
sale  by 
Purchaser. 

Definition  of 
"  working 
man." 


will  not  permit  the  said  cottage  and  buildings  to  be  inhabited  by 
more  than  one  family  or  by  any  person  other  than  a  working 
man  and  his  family,  and  will  not  use  or  occupy  the  same  or  any 
part  thereof,  nor  permit  the  same  or  any  part  thereof  to  he  used 
or  occupied,  so  as  in  the  opinion  of  the  Vendor  to  damage  or 
injuriously  affect  the  adjoining  property  or  create  a  nuisance. 

8.  The  Vendor's  title  shall  not  he  called  for  or  investigated,  or 
on  any  ground  objected  to,  but  it  shall  be  assumed  that  he  is 
owner  in  fee  simple  of  the  property  free  from  incumbrances. 

9.  All  mines,  minerals,  and  mineral  substances  shall  be 
excepted  out  of  the  conveyance,  and  the  right,  whether  the  surface 
or  any  adjoining  hereditaments  be  let  down  or  not,  to  work  and 
get  the  same  by  underground  workings  only,  and  to  carry  them 
a^Yay  when  gotten,  shall  be  reserved  to  the  Vendor,  he  making 
reasonable  compensation  for  all  damage  caused  by  the  workings 
to  the  surface  and  any  buildings  for  the  time  being  thereon. 

10.  The  conveyance  to  the  Purchaser  shall  contain  all 
necessary  exceptions,  reservations,  and  covenants  which  in  the 
opinion  of  the  Vendor  may  be  requisite  to  give  effect  to  the 
before-mentioned  conditions. 

11.  The  Purchaser  shall  not  be  entitled  to  a  conveyance  until 
the  whole  of  the  inirchase-money  has  been  paid.  Until  con- 
ve^-ance  the  Purchaser  shall  not  let  or  part  with  the  possession 
of  the  said  cottage  and  buildings  except  as  provided  by  clauses  4 
and  5  hereof. 

12.  The  conveyance  to  the  Purchaser  shall  be  executed  in 
duplicate  at  the  expense,  as  regards  the  duplicate,  of  the  Vendor. 
The  Purchaser  shall  be  entitled  to  have  a  conveyance  in  the 
form  which  has  been  produced  to  him  prepared,  executed,  and 
delivered  to  him  free  of  cost,  except  stamp  duty  (/)  and  a  fee  of 
£1  lis.  Ck/. 

13.  If  a  sale  is  effected  under  clause  5  hereof  the  Purchaser 
shall  pay  to  the  Vendor  £5  jier  cent,  on  the  purchase-money 
paid  by  the  person  so  purchasing  from  the  Purchaser. 

14.  The  expression  "  working  man  "  used  herein  means  and 
includes  mechanics,  artizans,  labourers,  and  others  working  for 


(/)  As  the  purchase -money  is  under  £500  the  conveyance  should  contain 
a  declaration  to  the  effect  that  it  does  not  forna  part  of  another  transaction 
so  as  to  avoid  the  additional  stamp  duties  imjjosed  by  the  Ein.  (1909-10) 
Act,  1910,  s.  7;5. 
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wages,  hawkers,  cosfcermongers,  persons  not  working  for  wages 
but  working  at  some  trade  or  handicraft  without  employing  others 
except  members  of  their  ow^n  famihes,  and  jjersons  other  than 
domestic  servants  whose  income  does  not  exceed  an  average  of 
30s.  a  week,  and  the  famihes  of  any  such  persons  who  may  be 
residing  with  them. 

15.  In  case  of  doubt  whether  any  person  is  a  working  man 
within  the  meaning  of  these  presents,  the  decision  of  the  Vendor 
sliall  be  final  and  conclusive. 

16.  If  the  purchaser  shall  fail  to  comply  with  clauses  6,  7,  or  Vendor  to  be 
11  hereof,  the  Vendor  may  pay  to  the  Purchaser  the  sum  for  the  repurciiJse°in 
time  being  representing  the  Purchaser's  vested  interest  mentioned  '=«^i''^*'°  events. 
in   tbe   table   aforesaid  according  to  the  amount  of  the   sums 

already  i^aid,  whether  by  instalments  or  otherwise,  less  such  a 
sum  as  shall  in  the  opinion  of  the  Vendor's  surveyor  be  requisite 
to  make  good  all  defects  and  wants  of  repair  in  and  about  the 
said  cottage  and  buildings,  and  thereupon  the  contract  for 
purchase  shall  determine,  and  the  Purchaser  shall  on  demand 
give  up  possession  of  the  said  cottage  and  buildings  to  the 
Vendor.  The  option  given  to  the  Vendor  by  this  clause  shall 
not  prejudice  any  right  of  action  or  other  remedy  of  the  Vendor 
in  respect  of  any  breach  by  the  Purchaser  of  any  provision  of 
this  Agreement. 

17.  The    expressions   "  the   Vendor "    and   "  the  Purchaser "  Definitions. 
include  the  persons  respectively  deriving  title  under  them  where 

the  context  so  admits. 

18.  The  provisions  of  section  sixty-seven  of  the  Conveyancing  Notices. 
and  Law  of  Property  Act,  1881,  shall  apply  to  notices  to  l)e  served 
hereunder. 

19.  The  Vendor  shall  forthwith  furnish  the  Commissioners  increment 
of  Inland  Revenue  with  all  necessary  particulars  to  enable  this  ^'^  "'^  "•^' 
Agreement  to  be  stamped  for  the  purposes  of  increment  value 

duty  (if  any),  and  the  Vendor  shall  either  pay  the  same  (if  any) 
or  give  such  security  for  the  payment  thereof  as  the  Com- 
missioners shall  require  (//). 

As   WITNESS,  &c. 

{A(h1  tdhle  on  next  pa (ic.) 

{(j)  See  note  to  clause  9  of  Prec.  IV.,  p.  2-14,  sup. 
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Table  above  beferred  to. 


Date. 

Total  amount 
already  paid 

up  to  and 

including  this 

date. 

Discount  price 

wliicli  will  be 

accepted  in 

satisfaction  of 

balance  of 

purchase-money 

on  this  date. 

Sum  representing 

the  Purchaser's 

vested  interest 

on  this  date. 

in 

£ 

0 

12 

'24 

3G 

48 

60 

72 

84 

96 

108 

120 

132 

144 

lo6 

168 

180 

192 

204 

216 

228 

240 

2.y2 

264 

276 

288 

300 

312 

324 

33(> 

348 

360 

£ 

195 

190 

185 

180 

175 

170 

165 

159 

153 

147 

141 

135 

129 

123 

117 

111 

105 

99 

93 

87 

81 

75 

68 

61 

54 

46 

38 

30 

21 

12 

£ 
0 

19—  

5 

19— 

10 

19—   

15 

19— 

20 

19—    

25 

19—   

30 

19—   

36 

19—   

42 

19—   

48 

19—   

54 

19—   

60 

19—   

66 

19—   

72 

19—   

78 

,       19-   

19—   

84 
90 

19—   

96 

19—   

102 

19—   

108 

19—   

114 

19—   

120 

19—   

127 

19—   

134 

19— 

141 

19—   

149 

19—   

157 

,       19— 

19—   

165 
174 

19—   

183 

19—   

195 

Note. — In  this  talkie  it  is  supposed  that  the  present  value  of  the  i)ropert3'  is 
£195.  which  is  to  be  paid  with  interest,  by  e(jual  iustaluients  of  priucipal  and 
interest  combined,  spread  over  thirty  years,  and  the  annual  sum  required  for 
this  purpose  is  supposed  to  be  £12,  interest  being  calculated  at  4  per  cent,  or 
thereabouts,     £3(;0  is  the  total  A,mount  of  the  annual  payments. 
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No.    YII. 

AGREEMENT  for  the  Sale  of  a  Leasehold  Shop  and 
the  Stock-in-Trade  and  Goodwill  of  the  Business 
carried   on    upon    the    Premises. 

AN  AGREEMENT  made  the  — —  day  of ,  Between  A.  B., 

of,  &c.  (hereinafter  called  the  Vendor),  of  the  one  part  and  C.  J)., 
of,  &c.  (heremafter  called  the  Purchaser),  of  the  other  part. 

1.  The  Vendor  agrees  to  sell,  and  the  Purchaser  agrees  to  Agreement  for 
purchase,  the  leasehold  messuage  and  shop,  being  No.  — ,  chrsrof  lease- 
Street,  in  the  town  of ,  held  under  an  Indenture  of  Lease,  S^Pod^fif 

dated  the day  of  ,  for  the  residue  of  a  term  of  f°^'  ^  ^^^"1 

•^  _  sum, 

years  from  the  day  of  ,  and  the  term   and   interest 

granted  by  the  said  Lease  subject  to  the  yearly  rent  of  J6 

thereby  reserved,  and  to  the  lessee's  covenants  and  the  conditions 
therein   contained,    but  free  from   incumbrances,  and  also  the 

goodwill  (Jt)  of  the  business  of  a  now  carried  on  by  the 

Vendor  on  the  premises  for  the  price  of  £ ,  exclusive  of  the 

value  of  the  tenant's  fixtures.  The  Purchaser  is  satisfied  with 
the  title  of  the  Vendor  to  the  said  leasehold  premises  and  good- 
will and  hereby  agrees  to  accept  the  same  (i). 

(/*)  See  also  Fomis  Nos.  9  and  10,  "  Special  Conditions,"  pp.  146 — 147,  sup.  Goodwill. 

After  the  sale  of  the  goodwill  of  a  business  a  vendoi-  may,  in  the  absence  Whether 
of  agreement  to  the  contrary,  carry  on  a  similar  business  in  the  same  place,  ■^6"^°';  o' 
and  solicit  custom  in  a  public  manner,  but  he  must  not  apply  to  any  of  the  carry  on 

old  customers  privately  by  letter,  or  by  a  traveller  ask  them  to  deal  with   s'™'!*""  ""p\" 

'-  ^      J  y  J  ness  ni  neigh- 

him:  Treyo  v.  Hind,  1896,  A.  C.  7;  65  L.  J.  Ch.  1  ;  Jennimjsx.  J.,  1898,  1  Ch.  bourhood. 
378  ;  67  L.  J.  Ch.  190 ;  He  David  and  Matthews,  1899,  1  Ch.  378  ;  68  L.  J.  Ch. 
185;  Gillingham  v.  Beddow,  1900,  2  Ch.  242;  69  L.  J.  Ch.  o27 ;  Curl 
Brothers,  Ltd.  v.  Webster,  1904,  1  Ch.  685 ;  73  L.  J.  Ch.  540 ;  Pomeroy  v. 
Scale  (1906),  22  T.  L.  E.  795  ;  and  see  Fine  Cotton  Spinners,  (C-c.  v.  Harwood, 
1907,  2  Ch.  185  ;  76  L.  J,  Ch.  670;  though  he  will  not  be  restrained  from 
dealing  with  them  :  Leficjott  v.  Barrett  (1880),  15  Ch.  D.  306  ;  51  L.  J.  Ch.  90. 
It  follows  that  on  a  sale  of  a  goodwill  the  vendor  should,  if  it  is  so  intended, 
expressly  covenant  not  to  carry  on  a  similar  business  within  a  certain 
distance,  as  provided  in  the  above  Precedent.  If,  on  the  other  hand,  it  is 
intended  that  he  shall  have  this  liberty,  it  is  desirable,  in  order  to  prevent 
misimderstanding,  to  exjilain  this  in  the  contract.  As  to  the  application  of 
the  rule  to  a  compulsory  sale,  see  Walker  v.  Mottram  (1881),  19  Ch.  I).  355 ; 
51  L.  J.  Ch.  108. 

As  to  stamp  duty  where  the  goodwill  is  sold  apart  from  the  property,  see 
West  London  Syndicate  v.  /.  /?.  Commrs.,  1898,  2  Q.  B.  507  ;  67  L.  J.  Q.  B. 
956;  Highmore,  2nd  ed.,  124. 

(t)  This  assumes  that  the  purchaser  has  inspected  the  leasehold  title  and 
investigated  the  books  of  the  business  before  the  contract  is  signed. 
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and  tenant's 
fixtures  and 
book  debts  at 
a  valuation, 


and  in  con- 
sideration of 
Purchaser 
undertaking 
debts  and 
liabilities. 


Deposit  and 
payment  of 
balance  of 
purchase- 
money. 


[Purchase- 
money  to  be 
paid  by 
instalments.] 


Vendor  to 
assign  on 
completion, 


and  to  cove- 
nant not  to 
carry  on  a 
similar 
business. 


2.  The  Vendor  also  agrees  to  sell,  and  the  Purchaser  agrees  to 
purchase,  the  tenant's  fixtures  in  and  about  the  premises,  and 

the  booli  and  other  debts,  Mhich  on  the  day  of  next 

{tlie  day  fixed  for  completion)  shall  be  due  and  owing  to  the 
Vendor  in  respect  of  the  said  business,  and  the  benefit  of  all 
contracts  and  engagements  entered  into  ^Yith  him  in  respect  of 
the  said  business,  and  which  shall  be  then  subsisting,  in  con- 
sideration of  the  Purchaser  taking  upon  himself  all  the  debts  and 
liabilities  incurred  by  the  Vendor  in  respect  of  the  said  business 
and  which  shall  be  then  subsisting,  and  of  his  paying  to  the 
Vendor  such  a  sum  of  money  as  shall  be  ascertained  by  valuation 
to  be  the  difference  between  the  value  of  the  fixtures  and  things 
by  this  clause  agreed  to  be  sold  and  the  amount  of  the  said  debts 
and  liabilities.  If  the  amount  of  the  said  debts  and  liabilities 
shall  exceed  the  value  of  the  said  fixtures  and  things  the  excess 
shall  be  deducted  from  the  said  price  of  £ . 

3.  The  Purchaser  shall,  immediately  after  the  signing  of  this 

Agreement,  pay  to  the  Vendor  the  sum  of  £■ by  way  of 

deposit.      The   balance   of  the  purchase-money,  including  the 

amount  of  the  aforesaid  valuation,  shall  be  paid  on  the day 

of next,  at  the  office  of,  &c.,  and  if  not  paid  on  that  day 

shall  bear  interest  at  the  rate  of  £ —  per  cent,  per  annum 
computed  from  that  day  until  the  actual  payment  tbereof,  [or,  f 
the  'purehasc-money  is  to  he  paid  by  instalments,  The  balance  of  the 
purchase-money,  including  the  amount  of  the  aforesaid  valuation, 

shall  1)0  paid  by equal  yearly  instalments,  the  first  thereof 

to  be  paid  on  the  said day  of next,  and  the  remaining 

instalments  to  be  paid  on  every day  of until  the  whole 

shall  be  paid.  The  instalments  of  purchase-money  for  the  time 
being  remaining  unpaid  shall  bear  interest  at  the  rate  of  £ — 

per  cent,  per  annum,  computed  from  the  • day  of next, 

which  interest  shall  be  paid  at  the  same  times  as  the  instalments] . 

4.  (1)  Upon   payment   of   the   balance  of  the  said  purchase- 
money  [or  of  the  instalment   of   purchase-money  hereby  made 

j)ayable   on    the day  of ] ,  the   Vendor   shall   execute 

to  the  Purchaser  a  proper  assignment  of  the  premises,  such 
assignment  to  be  prepared  by  and  at  the  expense  of  the  Pur- 
chaser, and  the  Vendor  shall,  in  such  assignment,  covenant 
with  the  Purchaser  not  to  carry  on  a  similar  business  in  the 
said  town  of ,  or  within  a  distance  of miles  therefrom 
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[or  and  the  Yeiidor  shall  in  and  hy  such  assignment  covenant 
with  the  Purchaser  to  use  his  best  endeavours  to  secure  to  the 
Purchaser  the  full  advantage  of  the  connexion  and  custom  of 
the  Vendor  in  the  said  business,  but  so  that  he  shall  not  be 
required  to  incur  any  expense  in  so  doing.     And  also  that  he 

will  not  at  any  time  [or  during  a  term  of  3'ears  from  the 

date  hereof],  either  alone  or  jointly,  or  in  partnership  with  or 
as  agent  or  manager  for  any  other  person  or  persons,  and  either 
directly  or  indirectly,  carry  on  or  be  concerned  or  interested 
in,  or   assist   any  other  person  or  persons  to  carry  on  or  be 

concerned  or  obtain  any  interest  in,  the  business  of  a (/.) 

in  the  said  town  of  ,  or  within  ^^  miles  therefrom  (/)]. 

And  the  Purchaser  shall  in  such  assignment  covenant  with 
the  Vendor  to  pay  all  the  debts  and  liabilities  hereby  agreed 
to  be  taken  over  by  the  Purchaser  and  to  indemnify  the  Vendor 
therefrom. 

Add  provisions  as  to  stamping  in  respect  of  increment  value  duty,  increment 
clause  8  (2)  of  Precedent  I.,  p.  235,  sup. 

[5.  Concurrently  with  the  execution  of  the  said  assignment,   [Purchaser  to 
the   Purchaser,    and    two   sureties   to   be   approved  of   by  the  instalments  of 
Vendor,    shall   execute   to   the  Vendor  their  joint  and  several  lu^'j^eyb^y 
covenant  for  the  payment  of  the  remaining  instalments  of  the  mortgage.] 
said  purchase-money,  and  the  interest  thereon  at  the  times  and 
in  the  manner  above  provided ;  and  the  Purchaser  shall   also 
mortgage   the   said   leasehold  j^remise's,  including  the  tenant's 
fixtures  and  the  goodwill  of  the  said  business,  to  the  Vendor,  for 
further  securing  the  payment  of  the  said  instalments  and  interest, 
the  mortgage  to  be  prepared  by  the  Vendor  at  the  expense  of  the 


(/i)  Covenants  of  this  kind  should  be  restricted  as  to  the  nature  of  the 
business  and  the  locality.  If  not,  they  may  be  held  void  as  against  public 
policy,  see  Baler  v.  Hedyecock  (1888),  39  Ch.  D.  520;  57  L.  J.  Ch.  889; 
Perls  V.  Sacdfeld,  1892,  2  Ch.  149 ;  61  L.  J.  Ch.  409 ;  Leng  &  Co.  v.  Andrews, 
1909,  1  Ch.  763;  78  L.  J.  Ch.  80;  Morris  v.  llyh  (1910),  54  SoL  J.  748. 

(/)  If  there  is  any  risk  of  the  vendor's  wife  carrying  on  a  similar  business 
with  her  separate  estate,  she  should  be  required  to  enter  into  a  covenant 
not  to  do  so,  see  Smith  v.  Hancock,  1894,  2  Ch.  377 ;  63  L.  J.  Ch.  477.  See 
also  as  to  the  construction  of  the  words  "  concerned  or  interested,"  Gophir 
Diamond  Co.  v.  Wood,  1902,  1  Ch.  950;  71  L.  J.  Ch.  550;  Cori/,  Ltd.  v. 
Harrison,  1906,  A..  C.  274;  75  L.  J.  Ch.  714;  and  "not  to  practice," 
Sewell  v.  Wright  (1906),  50  Sol.  J.  223. 
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Vendor  to 
remain  in 
possession  and 
proprietor  of 
business  until 
day  fixed  for 
completion. 


Agreement  to 
sell  stock-in- 
trade. 


Valuation  («). 


Purchaser,  and  to  contain  a  subdemise  of  the  said  term  and 
such  powers  and  provisions  generally  as  the  Vendor  may 
reasonably   require,] 

6.  The  Vendor  shall  remain  in  possession  of  the  premises  and 
pay  the  rent  and  outgoings  payable  in  respect  thereof  up  to  the 

said day  of next,  and  such  rent  and  outgoings  shall,  if 

necessary,  be  apportioned  for  the  purj)ose  of  this  clause.  The 
Vendor  shall  during  the  same  period  remain  the  proprietor  of  the 
said  business,  but  the  Purchaser  shall  act  as  his  manager,  and 

shall  receive  the  weekly  sum  of  £. by  way  of  salary  as  such 

manager. 

7.  The  Vendor  also  agrees  to  sell,  and  the  Purchaser  agrees  to 
purchase,  all  the  stock-in-trade  (m)  consisting  of  goods  and  chattels 

capable  of  passing  by  delivery,  which  on  the  said  da}^  of 

next  shall  belong  to  the  Vendor  in  respect  of  the  said 


business,  at  a  sum  to  be  ascertained  by  valuation  to  be  the  value 
thereof.     The  purchase-money  for  the  said  stock-in-trade  shall 

be  paid  on  the  said  day  of  next,  and  if  not  paid  on 

that  day  shall  bear  interest  at  the  rate  of  £ —  per  cent,  per 
annum  from  that  day  until  the  actual  payment  thereof. 

8.  Every  valuation  for  the  purpose  of  this  Agreement  shall  be 
made  by  L.  M.,  of,  &c.,  who  is  appointed  for  this  purpose  by  the 
Vendor,  and  N.  0.,  of,  &c.,  who  is  appointed  for  this  purpose  by 
the  Purchaser,  or  in  case  the  said  valuers  shall  disagree,  then  by 
P.  Q.,  of,  &c.,  who  has  been  appointed  umpire  by  the  valuers.  If 
either  of  the  valuers  shall  die  before  the  valuation  is  completed 
or  shall  refuse  to  act,  another  valuer  shall  be  appointed  in  his 
place  by  the  party  by  whom  the  deceased  or  refusing  valuer  was 
ai^pointed ;  and  if  the  umpire  shall  die  before  the  valuation  is 
completed,  or  shall  refuse  to  act,  the  valuers  shall  appoint 
another  umpire. 

As  WITNESS,  &c. 


Sale  of  stock 
in-trade. 


(??()  The  stock-in-trade  should  be  valued  and  sold  separately  in  order  to 
avoid  the  payment  of  stamp  duty.  On  comijletion,  they  should  be  delivered 
to  the  purchaser,  and  the  vendor  should  give  him  a  receipt  for  the  purchase- 
money.  See  SB.  41—43  of  the  Sale  of  Goods  Act,  1893,  as  to  a  vendor's 
lien  in  respect  of  goods  which  have  not  been  paid  for. 

(?i)  In  estimating  values  for  the  purposes  of  the  duties  on  land  values 
goodwill  is  to  be  taken  into  account:  Fin.  (1909-10)  Act,  1910,  s.  26  (4)  (e). 
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No.  YIII. 

AGEEEMENT/or  the  Sale  of  Land  subject  to  the  Approval 
of  the  Court  (o). 

AN  AGREEMENT,  &c.  (date  and  parties  as  in  Precedent  /.). 
This  Precedent  icill  follow  Precedent  I.  and  the  fiUmving  clauses 
ivill  he  added  at  the  end  : — 

(1)  The  Vendor  shall  at  his  own  expense  forthwith  take  and  Vendor  to  take 
carry  to   completion  all  necessary  steps  and   proceedings,  and  approvai°of'^'*^ 
use  his  best  endeavours  to  obtain  by  means  of  an  api^lication  to  jjj"nt^^^Th 
the  Court  its  aj^proval  of  this  Agreement.  Court. 

('2)  This  Agreement  shall,  notwithstanding  anything   to  the  Agreement  to 
contrary  hereinbefore  contained,  be  void  unless  the  Vendor  shall  aiVrovai'of'^'^'^ 

at  his  own  expense,  within calendar  months  from  the  date  ^^""t'hiii^''''^'""^ 

hereof,  obtain  the  approval  of  the  same  by  the  Court  either  in  given  time, 
its  general  form   and  terms,  or  with  such  variations  as  shall 
within  the  like  time  be  assented  to  by  the  Vendor  and  Purchaser. 

As  WITNESS,  &c. 

No.  IX. 
AGREEMENT  for  the  Sale  of  a  Life  Estate  in  Land(j;). 

AN  AGREEMENT,  &c.  (date  and  parties  as  in  Precedent  I.). 

1.  The  Vendor  agrees  to  sell,  and  the  Purchaser  agrees  to  Agreement 
purchase.  All  that  the  estate  for  life,  without  impeachment  of  purchase. 
waste,  of  the  Vendor  in  All,  &c.  (parcels),  at  the  price  of  £ . 


(o)  Thi.s  Precedent  is  not  applicable  where  there  i.s  an  order  for  sale  and  a  Sale  with  leave 
reference  to  one  of  the  conveyancing  counsel  of  the  Court  (see  General  oi  Court. 
Conditions,  Free.  II.,  p.  220,  sujj.),  but  only  where  the  vendor  has  power  to  sell 
with  the  consent  of  the  Court,  e.g.,  under  S.  L.  Act,  LS84,  s,  7,  or  S.  L.  Act, 
1890,  s.  10  ;  or  where  there  is  an  administration  action  but  no  absolute  order 
for  sale  has  been  made,  or  where  a  sale  by  auction  under  the  Court  has 
failed. 

{]>)  A  tenant  for  life  cannot  divest  himself  of  the  powers  conferred  on   Effect  on 
him  by  the  S.  L.  Acts :  S.  L.  Act,  1882,  s.  50  ;    7?e  Mnndij   and  Boper,  1899,   statutory 
1  Ch.  275;  08  L.  J.  Ch.  135;  Jie  Lord   IVtmborne  and  Browne,   1904,   1  Ch.   oThfo ^estate  ^ 
537  ;  73  L.  J.  Ch.  270 ;  and  see  Jie  Dichin,  1908,  1  Ch.  213  ;  77  L.  J.  Ch.  177  ; 
but  he  may  by  assignment  for  value  prevent  himself  from  exercising  the 
powers  so  as  to  prejvidice  the  assignee:  WoLst.  Conv.  Acts,  9th  ed.,  407. 
It  is  not  clear  whether  the  powers  of  charging  conferred  by  s.  39  of  the 
Fin.  (1909-10)  Act,  1910,  on  a  tenant  for  life  for  recoupment  of  increment 
value  duty  and  reversion  duty  will  pass  to  the  assignee  of  his  life  estate. 
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Otlu'7'  conditions  as  in  Precedent  I.,  so  far  as  applicahle,  addituj 
tlie  following  : — 
Agreement  This  Agreement  shall  not  be  rendered  void,  or  be  otherwise 

rendered  void    affected  by  the  death  of  the  Vendor  before  the  said day  of 

next  {date  of  comi'letion). 

As  WITNESS,  &c. 

\_Add  sell cd III e  of  2>i'opertij.'\ 


by  death  of 
Vendor. 


Agreement 
to  sell  and 
purchase. 


No.  X. 

AGREEMENT  for  the  Sale  of  an  Estate  in  Eemainder  in 
Freeholds. 


Parties.  AN  AGREEMENT  made  the day  of 


Between  C.  D., 


Estate  and 
succession 
duties  payable 
on  death  of 
tenant  for  life. 


Duties  payable 
if  purchaser 
dies  before 
tenant  for  life. 


of,  &c.  (hereinafter  called  the  Vendor),  of  the  one  part,  and  E.  F., 
of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other  part. 

1.  The  Vendor  agrees  to  sell,  and  the  Purchaser  agrees  to 
purchase,  All  that  the  remainder  in  fee  simple  expectant  on  the 

life  estate  of  A.  B.,  of,  &c.,  now  aged years  or  thereabouts, 

under  an  Indenture  of  Settlement,  dated,  &c.,  and  made,  &c. 
{date  and'  ixirties),  in  the  hereditaments  described  in  the  Schedule 
hereto,  subject  to  [or,  free  from]  the  duty  or  duties  (if  any) 
which  will  become  payable  in  respect  thereof  on  the  death  of  the 
said  A.  B.  {q),  at  the  price  of  £ . 

[q]  On  the  death  of  the  tenant  for  life  the  purchaser  will  have  to  paj" 
estate  duty  under  the  Fin.  Act,  1894,  as  amended  by  the  Fin.  (1909-10) 
Act,  1910.  Under  the  Fin.  (1909-10)  Act,  1910,  s.  58  (2),  succession  dvxty 
will  also  be  paj'able  whether  the  remainderman  is  a  lineal  descendant  of  the 
tenant  for  life  or  not,  unless  the  case  comes  within  one  of  the  exemptions 
mentioned  in  that  section. 

If  the  purchaser  dies  before  the  tenant  for  life,  his  real  representative  will 
be  liable  to  pay  estate  duty  as  on  property  in  expectancy  passing  on  the 
death  of  the  purchaser ;  but  the  payment  may  be  postponed  until  the  death 
of  the  tenant  for  life  ;  and  the  rate  of  duty  will  be  ascertained  by  aggregating 
the  i^roperty  passing  on  the  death  of  the  purchaser,  and  not  the  jjroperty 
passing  on  the  death  of  the  tenant  for  life  :  Fin.  Act,  189-1,  s.  7  (6),  (10). 
The  heir  or  devisee,  or  the  real  representative  on  his  behalf,  will  have  to  pay 
succession  duty  as  on  a  succession  derived  from  the  purchaser. 

Having  regard  to  the  uncertainty  as  to  the  rate,  and  therefore  as  to  the 
amount  of  the  duty  which  will  be  payable,  a  purchaser  will  sometimes  decline 
to  purchase  subject  to  it,  and  will  insist  on  the  vendor  either  commuting  it 
or  indemnifying  him  against  it. 

It   should   be   borne   in   mind   that  the   tenant   for  life   will  be  able  to 
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2.  The  purchase  shall  be  completed  on  the day  of  Completion  of 

next  at  the  office  of  Messrs. ,  at ,  tlie  Vendor's  solicitors,  ^'"''^  ^'^^^' 

and  if  from  any  cause  whatever  the  purchase  is  not  completed  on 
that  day  the  Purchaser  shall  pay  interest  on  the  said  purchase- 
money  at  the  rate  of  .£ per  cent,  per  annum,  from  that 

day  until  the  completion  of  the  purchase. 

Insert  general  conditions  and  specicd  conditions,  if  required,  as  in 
Precedent  I.,  p.  231,  sup. 

[3.  {To  he  inserted  if  tJie  death  duties  are  to  be  commuted  or 
indemnified  aijainst  hij  the  Vendor.)  The  Vendor  shall  forth^Yith  Vendor  to 
apply  to  the  Commissioners  of  Inland  Revenue  to  commute  the  ^eath  duties, 
duty  or  duties  which  will  become  payable  in  respect  of  the  said 
hereditaments  on  the  death  of  the  said  A.  B.  to  the  intent  that 
the  said  hereditaments  may  be  conveyed  to  the  Purchaser  free 
from  the  same  ;  and  if  the  said  Commissioners  shall  refuse  to 
commute  the  said  duty  or  duties,  or  if  the  terms  of  commuta- 
tion required  by  them  shall  be  such  as  the  Vendor  will  not  agree 
to,  then  and  in  such  case  the  Vendor  shall  in  the  conveyance  of 
the  said  hereditaments  covenant  with  the  Purchaser  to  pay  the 
said  duty  or  duties  when  the  same  shall  become  payable  and  to 
indemnify  the  Purchaser  and  the  said  hereditaments  against  the  ortoiu- 

.  11-1  e    demnify  Pur- 

same.     And  the  Vendor  shall  also  ni  tliat  case  allow  the  sum  oi  chaser  against 

£ ,  part  of  the  purchase-money,  to  be  set  apart  in  the  names  '"'"'®- 


of  two  trustees,  one  to  be  nominated  by  the  A^endor  and  the  other 
by  the  Purchaser,  to  be  held  by  them  as  an  indemnity  fund  for 
securing  the  performance  of  the  Vendor's  covenant,  and,  subject 
thereto,  in  trust  for  the  Vendor,  the  said  indemnity  fund  in  the 
meantime  to  be  invested  in  or  upon  any  investments  authorised 
by  law  for  the  investment  of  trust  money  and  the  income  thereof 
to  be  paid  to  the  Vendor.] 

4.  The  documents  of  title  relating  to  the  premises  are  in  the  f^^^^gJ^f^^J" 
custody  of  the  said  A.  B.  as  tenant  for  life,  and  on  his  death  tenant  for  life 
such  of  the  said  documents  (other  than  the  said  settlement  and 
any  appointments  of  new  trustees  thereof)  as  relate  exclusively  to 
the  premises  shall  be  delivered  to  the  Purchaser,  and  such  of  them 
as  relate  also  to  other  property  of  the  Vendor  shall  be  retained  by 


sell  the  prupeity  under  the  S.  L.  Acts  withuut  the  consent  of  the  purchaser :    Notice  to 
Whedicri'jht  v.  Walker  (LS83),  23  Ch.  D.  752 ;  52  L.  J.  Ch.  274  ;  Wolst.  Couv.    f^.^gtees'!* 
Acts,  9th  ed.,   363  ;  hence,  notice  of  the  purchase  should  be  given  to  the 
S.  L.  Act  trustees,  otherwise  they  may  distribute  the  capital  nvjuey  among 
the  wrong  persons. 

P.  17 
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him,  and  he  shall  give  to  the  Purchaser  the  usual  statutory 
aclaiowledgment  and  undertaking  in  respect  of  documents  so 
retained,  including  the  said  settlement  and  appointments  of  new 

trustees. 

As  WITNESS,  &C. 

The  Schedule  above  eeferred  to. 

No.  XI. 

AGREEMENT/);-  Sale  o/  Freeholds  subject  to  Perpetual 
YEARLY  Rent-charges. 


Parties. 


Agreement 
to  sell  and 
jourchase. 


AN  AGREEMENT  made  the 


day  of 


-,  Between  A.  B., 


Receipt  for 
last  payment 
of  rent. 


of,  &c.  (hereinafter  called  the  Vendor),  of  the  one  part,  and  C.  D., 
of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other  part. 

Whereby  it  is  agreed  as  follows  : — 

1.  The  Vendor  shall  sell,  and  the  Purchaser  shall  purchase,  at 

the  price  of  Jti ,  All  the  hereditaments  situated  in  the  Parish 

of  ,  in  the  County  of  ,  and  more  particularly  described 

in  the  Schedule  hereto  and  the  fee  simple  thereof  in  possession, 

subject  to  a  perpetual  yearly  rent-charge  of  £ created  by  an 

Indenture  dated  the day  of  [or  if  there  are  several 

rent-charges,  more  particularly  described  in  the  fourth  column  of 
the  Schedule  hereto,  and  the  fee  simple  thereof  in  possession, 
subject  to  the  respective  perpetual  yearly  rent-charges  mentioned 
in  the  third  column  of  the  said  Schedule  created  by  the  Inden- 
tures, the  dates  and  parties  whereof  are  mentioned  in  the  first 
and  second  columns  of  the  said  Schedule]  and  to  the  covenants 
and  conditions  contained  in  the  same  Indenture  [s]  as  to  build- 
ings and  otherwise,  but  in  other  respects  free  from  incumbrances. 

Tlie  remainder  of  this  Precedent  n-ill  follow  Precedent  I.,  p.  231, 
sup.,  with  the  addition  of  the  following  clauses  : — 

(1)  The  receipt  [s]  for  the  last  payment  [s]  of  the  said 
rent[s]  which  shall  have  become  due  before  the  completion  of 
the  purchase  shall  be  accepted  by  the  Purchaser  as  conclusive 
evidence  of  the  performance  of  the  covenants  and  conditions 
contained  in  the  said  Indenture  [s]  of  Grant  up  to  the  com- 
pletion of  the  purchase  (r),  and  the  Vendor  shall  not  be  required 
to  deduce  the  title  to  the  said  rent[s]  or  show  that  the  person 


(r)  Conv.  Aot,  1881,  8.  3  (4)  and  (5),  only  applies  to  leases. 
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[or  persons]  giving  such  receipt  [s]  is  [are]  the  present 
owner  [s]  thereof,  and  the  said  Indenture  [s]  or  copies  thereof 
having  been  produced  to  the  Purchaser  before  the  execution 
hereof,  he  shall  be  deemed  to  have  notice  of  all  the  contents 
thereof  and  shall  not  take  any  objection  or  make  any  requisition 
in  respect  thereof. 

(2)  The  conveyance  shall  contain  a  covenant  by  the  Purchaser  Covenant  for 
to  indemnify  the  Vendor  and  his  estate  and  effects  against  the  ^'^'^^''^^"^y- 
said   rent[s]    and   against   any    breach  of    the    covenants  and 
conditions  contained  in  the  said  Indenture[s]. 

As  WITNESS,  &c. 

The  Schedule  above  kefekeed  to. 


Particulars  of  the  hereditaments  hereb}'  agreed  to  be  sold  (s) 
[and  of  the  aforesaid  rent-charges  and  the  Indentures  creating 
the  samel . 


Date  of  grant. 


Parties  to  deed 
of  grant. 


Yearly  rent-charge. 


Property  hereby 
agreed  to  be  sold. 


No.  XII. 

AGPiEEMENT /or  Sale  o/' Perpetual  yearly  Eent-charges 
charged  on  Freeholds  (0- 

AN  AGREEMENT,  &c.  {as  in  last  Precedent).  Parties. 

Whereby  it  is  agreed  as  follows  : — 

1.  The  Vendor  shall  sell,  and  the  Purchaser  shall  purchase,  at  Agreement 

the  price  of    £ ,    All   and   singular  the  perpetual  yearly  purchase. 

rent-charges  mentioned  in  the  Schedule  (a)  hereto,  and  secured 


(5)  If  there  is  only  one  rent-charge  the  schedule  will  contain  merely  a 
description  of  the  property. 

(t)  Prec.  I.,  p.  231,  stqj.,  applies  to  freeholds  subject  to  long  leases  known  as 
freehold  ground  rents,  and  Prec.  XI.  to  freeholds  subject  to  j)eri)etual 
rent-charges.  This  Precedent  (XII.)  applies  where  land  has  been  conveyed 
to  uses  giving  the  vendor  a  rent  and  subject  thereto  to  the  use  of 
a  purchaser  in  fee  and  the  rent  is  being  sold. 

('/)  For  form  of  schedule,  see  last  Precedent ;  the  last  C(jlumn  should  be 
headed  "  Propertv  Charged." 

17—2 
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on  the  hereditaments  mentioned  in  that  Schedule,  Together  with 
all  powers  and  remedies  for  securing  and  compelling  payment 
of  the  same  conferred  by  law  or  hy  the  several  Indentures  of 
Grant  mentioned  in  the  said  Schedule  so  far  as  the  said  powers 
and  i-emedies  are  valid  or  capable  of  being  enforced, 

Tlic  remainder  of  this  Precedent  will  follow  Precedent  I.,  i).  231, 
sup.,  with  the  folio  wing  additions  : — 

(1)  No  objection  shall  be  taken  on  the  ground  that  any  of  the 
powers  and  remedies  expressed  to  be  conferred  by  the  said 
Indentures  of  Grant  or  any  of  them  are  invalid  (r). 

(2)  The  Purchaser  shall  be  furnished  with  a  list  of  the  names 
and  addresses  of  the  j)ersons  from  whom  the  respective  rent- 
charges  were  last  received,  but  shall  not  be  entitled  to  any 
abstract  or  evidence  of  the  title  of  those  persons  to  the  land  on 
which  the  said  rent-charges  are  charged. 

As  WITNESS,  &c.  \_add  schedule']. 


No.  XIII. 


AGEEEMENT  for  the  Sale  i,f  an  Advowson  (*■). 


Parties. 


Agreement 
to  sell  and 
purchase. 


AN  AGREEMENT  made  the 


day  of 


19 — ,  Between 


A.  B.,  of,  &c.  (hereinafter  called  the  Vendor),  of  the  one  part, 
and  C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the 
other  part. 

Whekeby  it  is  agheed  as  follows  : — 

1.  The   Vendor    agrees    to    sell,    and    the    Purchaser   agrees 
to   i)urcliase.  All  that   the  advowson    and   perpetual  right  of 


Restrictions 
on  transfer 
of  right  of 
patronage. 


((')  If  the  grants  contain  a  j^wer  to  re-enter  and  wholly  disj^ossess  the 
owner  of  the  laud  on  non-payment  of  the  rents,  &c.,  this  may  be  void  as 
being  too  remote. 

(,x')  Since  the  passing  of  the  Benefices  Act,  1898,  a  transfer  of  a  right  of 
patronage  of  a  beuefice  is  invalid  unless  the  following  conditions  be 
comi^lied  with,  viz.  :  (l)It  must  be  registered  in  the  Diocesan  Eegistry  within 
ore  calendar  month  from  its  date  or  within  such  extended  time  as  under 
special  circumstances  the  bishoi^  may  allow  :  s.  1(1)  (a),  and  see  s.  11  ; 
(2)  It  must  transfer  the  whole  interest  of  the  transferor:  s.  1  (1)  (b),   and 
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in 


presentation  of  and  to  the  Rectory  and  Parish  Church  of  — 

the  County  of ,  and  the  inheritance  thereof  in  fee  simple  for 


(3)  More  than  twelve  caleiKlar  months  must  have  elapsed  since  the  last 
institution:   s.  1  (1)  (c). 

An  advowson  cannot  be  sold  by  aviction  save  in  conjunction  with  a  manor 
or  with  an  estate  in  land  of  not  less  than  100  acres  situated  in  the  same 
parish  or  in  an  adjoining  parish  or  belonging  to  the  same  owner  :  s.  1  (2). 

An  agreement  for  any  exercise  of  a  right  of  patronage  in  favour  or  on  the 
nomination  of  anj' particular  person,  or  any  agreement  on  the  transfer  of  a 
right  of  patronage  for  the  retransfer  of  the  right  or  for  postponing  payment 
of  any  part  of  the  purchase-money  until  a  vacancy  or  for  more  than  three 
months,  or  for  the  payment  of  interest  until  a  vacancy  or  for  more  than 
three  months,  or  for  any  payment  in  respect  of  the  date  at  which  a  vacancy 
occurs,  or  for  the  resignation  of  a  transferee  in  favour  of  any  person,  is 
invalid:  s.  1  (3). 

The  expression  "transfer"  as  above  used  includes  any  conveyance  or 
assurance  passing  or  creating  anj'  legal  or  equitable  interest  iider  vivos  and 
aTij'  agreement  for  any  such  convej'ance  or  assurance,  but  not  a  transmission 
by  operation  of  law  or  a  transfer  on  the  appointment  of  a  new  trustee  where 
no  beneficial  interest  passes :  s.  1  (6).  The  Act  does  not  prevent  the 
reservation  or  limitation  in  a  family  settlement  of  a  life  interest  to  the 
settlor  or  in  a  mortgage  the  reservation  of  a  right  of  redemption  :  s.  1  (7). 

A  bishop  may  refuse  to  institute  a  presentee  to  a  benefice  if  at  the  date 
of  the  vacancy  not  more  than  one  year  has  elapsed  since  a  transfer  of  the 
right  of  patronage,  unless  it  be  proved  that  the  transfer  was  not  effected  in 
view  of  the  probability  of  a  vacancy  within  the  year.  He  may  also  refuse 
to  institute  on  other  grounds  set  out  in  the  Act:  s.  2. 

If  the  date  of  completion  is  fixed  at  a  later  jieriod  than  one  month,  or  if  in 
fact  the  piu'chase  is  not  completed  within  that  time,  the  contract  will  requii'e 
to  be  registered,  being  within  the  definition  of  a  transfer  in  s.  1  (6). 

If  the  incumbent  dies  between  the  date  of  the  contract  and  its  completion, 
the  vendor  will  be  bound,  on  the  purchaser  accepting  the  title  and  paying 
the  purchase-monej^,  to  present  his  nominee,  there  being  nothing  in  the  Act 
to  alter  the  rule  of  equity  in  this  respect.  15 ut  the  bishop  may  refuse  to 
institute  the  presentee  if  the  case  falls  within  s.  2  (1). 

The  fee  simple  of  a  settled  ad\  owsou  can  be  sold  by  a  tenant  for  life  under 
the  S.  L.  Acts,  and  it  is  conceived  that  he  can  by  virtue  of  his  estate  also 
sell  the  presentations  which  may  fall  vacant  during  his  life:  Benefices 
Act,  1898,  s.  1  (1)  (b).  On  such  a  sale  the  purchaser  should  see  that  the 
settlement  was  not  executed  within  twelve  calendar  months  from  the  last 
institution  or  admission  :  ih.,  s.  1  (1)  (c).  For  the  Benefices  Eules,  1898  and 
1899,  see  1899,  W.  N.,  Part  II.,  pp.  1,  79,  and  Current  Index,  Ixix.,  Ixxiii.  See 
also,  as  to  advowsons  generally,  Dart,  7th  ed.,  269,  271  ;  B.  V.  Limitation 
Act,  1833,  ss.  30-34;  Pluralities  Act,  1838  ;  Riclard  v.  Graham,  1910, 1  Ch. 
722  ;  79  L.  J.  Ch.  378.  As  to  estate  duty  on  advowsons,  see  Fin.  Act,  1S94, 
s.  15  (4),  as  amended  by  Fin.   (1909-10)  Act,  1910  ;  and  Austen-Cartmell, 


Sale  by  auction 
forbidden 
except  in 
certain  cases. 
Certain  agree- 
ments affect- 
ing rights  of 
patronage 
forbidden. 


Definition  of 
transfer. 


Grounds  on 
which  bishop 
may  refuse  to 
institute. 


Registration 
of  contract, 
when  neces- 
sary. 

Death  of 
incumbent 
before  com- 
pletion. 
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Delivery  of 
abstract  and 
commence- 
iiient  of  title. 


Requisitions. 


Prej)aration  of 
conveyance. 


Po%ver  for 
either  party 
to  rescind. 


Interest. 


the  sum  of  £ ,  to  be  paid  [as  follows  (that  is  to  say),  the 

sum  of  £ ,  part  thereof,  immediately  after  the  signing  of 

this  Agreement,  and  the  sum  of  £ ,  the  balance  thereof] 

on   the   day    of  ,  at   the  office  of  Messrs.  ,  the 

Vendor's  solicitors,  at  which  time  and  place  the  purchase 
shall  be  completed. 

2.  The  Vendor  shall,  within days  from  the  date  of  this 

Agreement,  deliver  to  the  Purchaser  or  his  solicitor  an  abstract 

of  title  commencing  with  an  Indenture  dated  the day  of 

(being  a  conveyance  on  a  sale,  or  as  the  case  may  he),  since  which 

time  there  have  been presentations  to  the  benefice.     The 

Purchaser  shall  also  be  furnished  with  a  list  of  the  presentations, 
admissions,  or  institutions  believed  to  have  been  made  since  the 
date  fixed  for  the  commencement  of  title,  but  the  Vendor  shall 
not  be  required  to  verify  such  list  by  statutory  declaration  or 
otherwise.  [No  objection  shall  be  taken  on  the  ground  that  the 
title  shown  does  not  cover  three  entire  incumbencies.] 

3.  The  Purchaser  shall  {coittinuc  clause  3  of  Precedent  I.,  p.  233, 
sup.). 

4.  (1)   The    conveyance,    &c.     {continue    as    i)i    clause    8    of 
Precedent  I.,}).  235,  sup.). 

Add  provisions  as  to  documents,  if  required  ;  see  Forms  under 
Part  I.,  Sect.  VI.,  sup. 

5.  If    through    the   default   or   neglect   of   either   party   the 

purchase  shall  not  be  completed  on  the  said day  of , 

then  the  other  party  may,  by  notice  in  writing,  rescind  this 
Agreement,  and  in  such  case  the  defaulting  or  neglecting  party 
shall  pay  to  the  other  party  the  costs,  charges,  and  expenses 
which  shall  have  been  incurred  by  him  in  relation  to  this 
Agreement. 

6.  If  the  purchase  shall  not  be  completed  on  the day  of 

next,  and  if  this  Agreement  shall  not  have  been  rescinded 


under  the  powder  for  that  purpose  herein  contained,  the  Pur- 
chaser shall  pay  interest  on  [the  balance  of]  the  purchase-money 
at  the  rate  of  £ —  per  cent,  per  annum  from  the  said  


4tli  ed.,  151.  As  to  the  position  where,  by  an  act  of  union,  two  parishes 
have  been  consolidated,  see  Lord  Elrlto  v.  Andreius,  1910,  1  Ch.  TOG;  79 
L.  J.  Ch.  586.  The  mortgagee  of  an  advowson  may  be  barred  by  laches  : 
Brool-s  V.  Mucklestoti,  1909,  2  Ch.  519  ;   79  L.  J.  Ch.  12. 
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day  of  until  the  expiration  of  three  calendar  months  from 

that  date,  or  until  the  completion  of  the  purchase,  which  first 
happens. 

As   WITNESS,  &c. 


No.  XIV. 

AGKEEMENT  for  Sale  to  a  Eailway  Company  irhcre 
Minerals  are  included  in  the  Sale  {y) ;  Purchase- 
money  to  include  Compensation  for  Severance  ;  Com- 
pany to  make  specified  Accommodation  Works. 


AN  AGREEMENT  made  the 


day  of ,  Between  A.  B.,  Parties. 


of,   &c.   (hereinafter  called  the  Vendor),   of  the  one  part,  and 

the   Railway  Company  (hereinafter  called  the  Company 

[by  two  of  their  directors]  {z)  of  the  other  part. 


{ij)  The  Lands  C.  C.  Act,  1845  (which  is  incorporated  with  every  special 
Act  passed  since  the  8th  May,  1845,  authorising  the  taking  of  land  for 
undertakings  of  a  public  nature,  except  so  far  as  its  provisions  may  be 
expressly  varied  by  the  special  Act,  and  is  also  incorporated  by  express 
provision  in  numerous  public  Acts,  e.g.,  the  Education  Acts  and  the  Public 
Health  Acts),  enables  all  persons  seised,  possessed,  or  entitled  of  or  to  any 
land  authorised  by  the  special  Act  to  be  taken  to  sell  and  convey  the  same 
to  the  promoters  of  the  undertaking:  ss.  6,  7. 

The  Act  provides  that  in  estimating  the  purchase-money  or  compensation 
to  be  paid  by  the  promoters,  regard  is  to  be  had  not  only  to  the  value  of  the 
land  taken,  but  also  to  the  damage  (if  any)  to  be  sustained  by  the  owner  by 
reason  of  the  severing  of  the  lands  taken  from  his  other  lands,  or  otherwise 
injuriously  affecting  such  other  lands  by  the  exercise  of  the  statutory 
powers  :  s.  63.  The  words  "injuriously  affected"  have  been  held  to  cover 
a  depreciation  of  value  of  the  vendor's  other  land  by  reason  of  the  use  to 
which  the  land  taken  is  intended  to  be  applied,  e.g.,  for  sewage  works: 
Cowper-Essex  v.  Acton  Local  Board  (1889),  14  A.  C.  163  ;  58  L.  J.  Q.  B.  594. 
A  claim  to  compensation  is  assigaable :  Dawson  v.  G.  N.  and  City  lly.,  1905, 
1  K.  B.  260;  71  L.  J.  K.  B.  190. 

Compensation  may  also  be  payable  in  cases  where  land  is  in j ui-iouslj' 
affected,  but  no  part  of  it  is  actually  taken  ;  see  Browne  &  Theobald,  3rd  ed., 
174  et  seq. 

(z)  Under  the  Companies  (Consolidation)  Act,  1908,  s.  76,  any  person 
acting  under  the  express  or  implied  authority  of  the  company  may  execute 
the  agreement  on  behalf  of  the  company,  instead  of  the  company  executing 
under  their  common  seal. 


L.  C.  C.  Act 
enables  land 
to  be  con- 
veyed for 
public 
piu'poses. 


Compensation 
payable  for 
severance  or 
other  damage 
where  land 
taken. 


Compensation 
for  injury 
where  no 
land  taken. 
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Agreement 
to  sell  and 
purchase. 


[Accommoda- 
tion works.] 


Completion  of 
purchase. 


Company,  if 
let  into  posses- 
sion, to  pay 
interest. 

Sale  under 
Settled  Land 
Acts  desirable. 


Minerals. 


Accommoda- 
tion works. 


Whereby  it  is  agreed  as  follo\YS  : — 

1.  The  Vendor  (a)  agrees  to  sell,  and  the  Company  agrees  to 
purchase,  the  pieces  of  land  described  in  the  first  Schedule  hereto, 
and  the  {Ii)  mines  and  minerals  (if  any)  thereunder,  and  the 
inheritance  thereof  in  fee  simple  in  possession  free  from  incum- 
brances, for  the  sum  of  £ -,  such  sum  to  be  in  full  satis- 
faction and  compensation  for  all  damage  to  be  sustained  by  the 
Vendor  by  reason  of  the  severing  of  the  said  lands  from  his 
other  lands  or  otherwise  injuriously  affecting  such  other  lands 
by  the  exercise  of  the  powers  of  the  Act,  19 —  (herein- 
after called  the  special  Act),  or  any  Act  incorporated  therewith 
[and  to  be  in  full  satisfaction  also  for  all  accommodation  worlvs, 
except  as  provided  in  clause  2  hereof  (c)]. 

[2.  The  Company  shall,  as  soon  as  conveniently  can  be,  make 
and  for  ever  maintain  the  several  works  mentioned  in  the  second 
Schedule  hereto  for  the  accommodation  of  the  adjoining  lands 
of  the  Vendor  and  the  owners  and  occupiers  for  the  time  being 
of  the  same  ((')•] 

3.  The  purchase  shall  be  completed  on  the day  of  • next, 

at  the  office  of  Messrs. ,  the  Vendor's  solicitors,  and  if  from  any 

cause  other  than  the  Vendor's  wilful  default  the  purchase  shall  not 
be  completed  on  that  day,  the  Company  shall  pay  to  the  Vendor 
interest  on  the  purchase-money  at  the  rate  of  i>4  per  cent,  per 
annum  from  that  day  until  the  completion  of  the  purchase.     The 

Company  shall  be  entitled  to  possession  on  the  said ■  day  of 

,  all  outgoings  up  to  that  time  to  be  discharged  by  the  Vendor. 

4.  If  the  Vendor  shall  let  the  Company  into  possession  before 
the  said day  of  — — ,  the  Company  shall  pay  interest  on 

(a)  Where  the  vendor  is  a  limited  owner,  it  is  better,  as  a  general  rule, 
that  he  should  sell  under  the  S.  L.  Acts  (see  Form  No.  115,  Spec.  Condits.,  siq)., 
which  should  then  bo  used)  than  under  the  special  power  conferred  by  s.  7  of 
theL.  C.  C.  Act,  184o,  becaiise  bj'  so  doing  he  avoids  the  necessity  of  having 
a  valuation  irnder  s.  9  and  of  jiaying  the  money  into  Court  under  s.  69. 

{b)  If  it  is  intended  that  the  purchase  shall  include  the  minerals,  thej'  must 
be  expressly  mentioned:  Railways  C  C.  Act,  184u,  s.  77.  If  thej'  are  to  bo 
excepted,  see  next  Precedent. 

('■)  In  many  cases  it  is  unnecessary  to  make  any  special  stipulation  as 
to  accommodation  works,  the  rights  of  the  vendor  in  this  respect  being 
sntficiently  protected  by  R.  C.  C.  Act,  1845,  s.  68;  and  see  Browne  & 
Theobald,  ord  ed.,  278  d  scq.  ;  also  cases  on  accommodation  works  collected 
ib.  256—259;  Abrri/ v.  N.  I'L  III/.  Co.,  Times  Newsp.,  17th  February,  1910; 
54  Sol.  J.  519. 
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the  said   purchase-mone}^  at   the  rate  aforesaid   from  the  day 
when  they  shall  he  so  let  into  possession. 

5.  The  Vendor   shall,  on    or  hefore  the    day  of   ,  Delivery  of 

deliver  to  the  Company,  or  their  solicitor,  an  abstract  of  title  to  '^  ^  ^'^^  ' 
the  said  lands,  commencing  at  such  period  (not  previous  to  the 
statutory  period)  as  the  Company  shall  require. 

6.  Upon  payment  of  the  purchase-money  at  the  time  and  place  Vendor  to 
aforesaid  the  Vendor  shall  execute  to  the  Company  a  proper  con-  assurance. 
veyance  of  the  said  lands  [such  assurance  to  contain  proper 
covenants  and  provisions  for  the  making  and  maintaining  by  tlie 
Comj^any  of  the  accommodation  works  mentioned  in  the  second 
Schedule  hereto,  and  a  counterpart  of  such  conveyance,  duly 
executed  by  the  Company,  shall  be  retained  by  the  Vendor] . 

Add  provisions  as  to  sta))rpiii[i  in  respect  of  increment  value  diiti/, 
Precedent  I.,  clause  8  (2),  p.  235,  sup. 

[6a.  The  conveyance  shall  contain  a  release  by  the  Vendor  of   [Vendor  to 
his  right  of  pre-emption  under  section  one  hundred  and  twenty-  ofpi.e!^'"'**^ 
eight  of  the  Lands  Clauses  Consolidation  Act,  1845,  in  the  event  emption.] 
of  the  said  lands  or  an}'  part  thereof  l)eing  hereafter  sold  as 
su]3erfluous  land((Z).] 

7.  The  Company  shall  pay  all  such  costs,  charges,  and  expenses  costs  (e). 
as  by  section  eighty-two   of  the  Lands   Clauses  Consolidation 

('/)  The  clause  in  brackets  sliouki  not  be  inserted  unless  stipulateil  for  b\'   Release  of 
the  railwaj^   comi)any  and  agreed  to  bj'  the  vendor.     The  release  will  not   i"'glit  of  pre- 
affect  the  class  of  jiersons  secondly  mentioned  in  s.  128,  viz.,  persons  entitled 
to  the  adjoinii^g  lands,  unless  those  lands  are  identical  with  the  land  from 
which  the  land  sold  was  originally  severed,  and  there  seems  no  reason  why 
the  vendor  should  give  up  his  right  of  pre-emption  to  let  in  others. 

No  right  of  pre-emption  arises  where  land  is  situated  in  a  town,  or  is 
built  tipon,  or  used  for  building  purposes.  As  to  what  lands  come  within 
this  excejition,  see  Browne  &  Theobald,  3rd  ed.,  2.37. 

(«-)  S.  82  of  the  L.  0.  C.  Act  throws  the  cost  of  deducing,  evidencing,  Costs  under 
and  verifying  the  vendor's  title  on  the  company,  including  steward's  fees,  &c.,  *.^^*;  ■'-'•  ^-  ^■ 
but  not  the  lord's  fine  on  admission  :  Ee  Tliavies  Tunnel  Act,  1908,  1  Ch.  493; 
77  L.  J.  Ch.  330.  But  where  the  vendor  dies  before  completion  the  companj^ 
are  not  liable  under  the  section  to  jiaj'  the  costs  of  probate  :  Re  Elemenfari/ 
Education  Acts,  1909,  1  Ch.  55  ;  78  L.  J.  Ch.  281.  It  has  been  held  that  this 
secti<jn  applies  whether  the  purchase  is  under  the  compulsorj'  powers  of  the 
Act,  or  the  vendor  is  a  limited  owner  selling  under  s.  7  or  under  the 
fS.  L.  Acts,  or  an  absolute  owner  in  fee  simple:  Be  Burdekin,  1895,  2  Ch. 
13() ;  G4  L.  J.  Ch.  501.  As  it  is  doubtful  whether  the  section  extends  to  the 
costs  of  the  agreement  and  the  prelimiuarj'  negotiation,  it  is  prudent  to 
provide  expressly  for  them. 

The  scale  charges  prescribed  in  Schedule  I.,  Part  I.,  of  the  General  Order 
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Act,  1845,  are  directed  to  be  borne  by  the  promoters  of  the 
undertaking,  and  shall  also  pay  the  Vendor's  costs  and  expenses 
incurred  in  or  about  the  pre[)aration  and  execution  of  this 
Agreement,  and  the  negotiations  preparatory  hereto  (including 
the  charges  of  the  Vendor's  surveyor  for  his  valuation  of  the 

premises,  such  charges  not  to  exceed  £ ). 

8.  [Title  to  be  made  if  jivacticahle  icitliout  payment  into  Court: 
clause  8  of  Precedent  XJTII.,}).  272,  inf.,  siihatitutine/  "  Compann  " 
for  "  Counciir^ 

As  WITNESS,  &C. 

The    [First]    Schedule  above  referred  to. 

All  those  pieces  of  land  situated  in  the  parish  of ,  in  the 

County  of  ,  containing or  thereabouts,  and  numbered 

in  the  plans  and  books  of  reference  of  the  intended  rail- 
way, relating  to  the  said  parish  of ,  and  deposited  with  the 

Clerk  of  the  Peace  for  the  said  County,  and  which  pieces  of 
land  are  delineated  and  coloured  pink  on  the  plan  annexed 
hereto,  together  with  the  mines  and  minerals  (if  any)  thereunder. 

[The  Second  Schedule  above  referred  to. 
{Description  of  the  accommodation  icorks.)'\ 


Parties. 


Agreement 
to  sell  and 
purchase. 


Increment 
value  duty. 


No.  XV. 

AGREEMENT  for  Sale  to  a  Railway  Company  where 
Minerals  are  excepted  from  the  Sale  ;  Power  to 
Company  to  take  Possession  hefore  Completion  upon 
Depositing  Purchase-money  (/). 

AN  AGREEMENT  made,  &c.  {date  and  parties  as  in  last 
Precedent). 

1.  The  Vendor  agrees  to  sell,  and  the  Company  agrees  to  pur- 
chase, the  pieces  of  land  described  in  the  Schedule  hereto,  and 

under  the  Solicitors'  Remuneration  Act,  1881,  do  not  apply  to  sales  under 
the  L.  C.  C.  Act,  or  any  other  public  or  private  Act,  under  which  the  vendor's 
charges  are  paid  by  tlie  purchaser:  Re  Biirdtlcin,  189o,  2  Ch.  136;  64 
L.  J.  Ch.  561. 

Under  s.  38  (3)  of  the  Fin.  (1909-10)  Act,  1910,  increment  value  duty 
payable  by  the  transferor  is  not  to  be  treated  as  part  of  the  costs  or  expenses 
of  a  conveyance  of  land,  and  is  not  to  be  taken  into  account  in  assessing  the 
compensation  to  be  paid  to  him. 

( / )  See  the  notes  to  the  last  Precedent. 
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the  inheritance  thereof  in  fee  simple  in  possession  free  from 
incumbrances  at  the  price  of  £ (g). 

2.  In   addition   to   the   said   purchase-money   of    £ ,  the  Compcany  to 

Company  shall  pay  to  the  Vendor  the  sum  of  £ ,  by  way  of  sum'fo'i'sever- 

compensation  for  all  damage  to  be  sustained  by  him  by  reason  ^^^'^^' 

of  the  severing  of  the  said  lands  from  the  other  lands  of  the 
Vendor,  and  for  all  other  damage  or  injury  to  be  sustained  by 
such  other  lands  by  reason  of  the  formation  of  the  intended 
railway  and  the  execution  of  the  works  connected  therewith. 
The  Company  shall  be  bound  to  make  and  maintain  such  works  Accommoda- 
for  the  accommodation  of  the  adjoining  lands  of  the  Vendor,  and 
the  owners  and  occupiers  for  the  time  being  of  the  same,  as  in 
the  absence  of  any  agreement  to  the  contrary  they  would  be 
bound  to  make  and  maintain  under  the  provisions  of  the  Rail- 
ways Glauses  Consolidation  Act,  1845. 

3.  (For  coiupletion  oJpurcJiasc,  tt'c,  as  in  last  Precedent.) 

4.  If  the  Company  shall  be  desirous  of  taking  possession  of  Company  may 

.  1        y-1  take  possession 

the  lands  before  the  actual  completion  of  the  purchase,  the  Com-  on  depositing 
pany  shall  be  at  liberty  so  to  do,  upon  depositing  the  purchase-  InoMy.^*^ 

money  in  the  bank  of  Messrs.  •  at in  the  joint  names 

of  the  Vendor  and  ,  and  in  such  case  the  Company  shall 

pay  interest  upon  the  purchase-money  from  the  time  of  taking 
possession  until  the  completion  of  the  purchase  at  the  rate  of 

((/)  As  mines  are  not  exi)ressly  mentioned,  they  will  remain  the  property   Position  of 
of  the  vendor  under  this  agi'eement:  E.  C.  G.  Act,  1845,  s.  77.     In  T'hompson    railway 
V.  Ilichnan,   1907,   1  Ch.   550;  76  L.  J.   Ch.  254,  it  was  decided  that  the   regard  to 
presumption  that,  where  a  highway    is   a   boundary,  the   sub-soil   of   the   minerals. 
highway  ad  medium  Jilnm  viw  passes  to  the  grantee  of  the  land  adjoining 
the  highway  does  not  apply  to  a  railway  which  is  a  boundary.     Hence,  as 
s.  77  only  excejits  "  minerals,"  a  doubt  may  arise  whether  the  adjoining 
owner  has  power   to   cut  through  sub-soil  which  does  not  contain  minerals 
underlying  a  railway  for  the  piu-pose  of  working  minerals  on  the  further 
side  of  the  railway.     However,  having  regard  to  the  decision  in  Batten  Pooll 
V.  Kennedy,  1907,   1   Ch.   256  ;  76  L.  J.  Ch.   162,  it  is  conceived  that  the 
adjoining  owner  has  such  power.     There  it  was  held  that  an  exception  of 
"  all  mines  and  veins  of  coal "  entitled  the  owner  of  the  minerals  to  construct 
roads  in  the  sub-soil.     It  may  sometimes  be  desirable  expressly  to  reserve 
the  minerals  and  powers  of  working,  including  the  right  to  make  roads  under 
the  land  conveyed  to  the  comi^any,  whether  for  the  piu-pose  of  working  and 
carrying  away  the  minerals  ur.der  that  land  or  under  any  other  land  belonging 
to  the  owner  of  the  minerals,  but  the  reservation  would,  it  is  conceived,  be 
subject  to  the  statutory  powers  of  the  company 

[(j(j)  See  note  (r)  to  p.  264. 


2G8  AC4EEEMENTS   FOR    SALE    (PRECEDENTS). 

£ —  per  cent,  per  annum,  and  the  money  so  deposited  shall 
remain  in  the  bank  at  the  risk  of  the  Company,  \Yho  shall  be 
entitled  to  any  interest  allo^Yed  by  the  bank  thereon. 

{Remaining  clauses  as  in  last  Precedent.) 

As  WITNESS,  &c. 

The  Schedule  above  referred  to  (//). 

No.  XYI. 

NOTICE    to    treat    by    a    Eailway    Company   to   a   Land- 
owner (i). 

To  A.  B.,  of,  &c.  (Landnicner),  and  to  every  other  person  whom 
it  may  concern. 

Wi<],  the  Railway  Company  (A),  do  hereby,  in  pursuance 

of  the  direction  in  this  behalf  contained  in  the  Lands  Clauses 

Consolidation   Act,   1845,   give   you   notice   that   by   the 

Eailway  Act,  19 — ,  we  are  authorised  to  purchase  and  take  for 
the  purposes  of  the  railway  and  works  therein  mentioned  the 
lands  and  hereditaments  described  in  the  Schedule  hereto,  and 

{h)  See  first  schedule  to  last  Precedent. 
Notice  to  treat        (0  -^-  ^-  ^'  ^'^^>  ^-    ^^-     ^  notice  given  under  tlii.s  s.  cannot  generally 
not  a  contract    be  withdrawn  without  the  consent  of  the  landowner  {Tanney  v.  Lynn  and 

fixed  b"'"'  ^'-'^  ^''^-  ^'''-  (1^-i')'  1^  ^-  J-  ^'h-  -^^;  Browne  &  Theobald,  3rd  ed.,  140), 

arbitration.         but  it  does  not  of  itself  constitute  a  contract.     The  notice  must  be  clear  : 

Fisher  v.  O.  W.  By.,  1910,  2  K.  B.  252  ;  79  L.  J.  K.  B.  870.     When,  however, 

a  price  has  been  fixed  bj'  arbitration  or  otherwise,  a  valid  contract  is  established 

with  all  its  incidents,  including  the  liabilitj'^  of  the  company  to  pay  interest  on 

the  purchase-money :  Ilaynes  v.  //.  (1861),  1  Drew  &  Sm.  426;  30  L.  J.  Ch.  578  ; 

Be  BaUersea  Park  Acts  (1863),  32  Beav.   591  ;  Beyent's   Canal  Co.  v.    Ware 

(1857),  23  Beav.  575  ;  26  L.  J.  Ch.  566;  Be  Piyott  and  O.  W.  By.  Co.  (1887), 

18  Ch.  D.  146  ;   50  L.  J.  Ch.  678  ;  Be  Cary-EIwes'  Contract,  1906,  2  Ch.  143 ; 

75  L.  J.  Ch.  571. 

.  A  counter  notice  by  the  landowner  under  s.  92  to  take  the  whole  of  the 

by  landowner     Ifvi'd  when  part  only  is  required  by  the  company  enables  the  companj-  to 

enables  first        withdraw  the  first  notice,  and  thereupon  the  parties  are  in  the  same  position 

withdrawn.         ^^  i^  1^0  notice  had  been  given.     The  company  may  therefore  give  a  second 

notice,  and,  if  this  is  validly  withdrawn,  a  third  one,  and  so  on   during  the 

term  limited  for  compulsory  purchase:   R.  v.  L.    (t-   S.    W.  By.  Cu.  (18J8), 

12  Q.  B.  775;   17  L.   J.  Q.  B.   326  ;  Ashtou   V((lc  Iron  Co.  v.  Bristol  Corpn., 

1901,  1  Ch.  591  ;  70  L.  J.  Ch.  230.     As  to  the  form  of  a  counter  notice,  see 

Pollard  V.  Middlesex  C.  C.  (1906),  95  L.  T.  870. 

{li)  Sometimes  the  notice  is  given  by  the  secretary  of  the  railway 
company,  under  the  Companies  C.  C.  Act,  1845,  s.  139. 
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that  we  require  the  same  accordingly.  And  we  demand  from 
you  the  particulars  of  your  estate  and  interest  in  the  said  lands 
and  hereditaments,  and  of  the  claims  made  by  you  in  respect 
thereof.  And  we  further  give  you  notice  that  we  are  willing 
to  treat  for  the  purchase  of  the  said  lands  and  hereditaments, 
and  as  to  the  compensation  to  be  paid  to  you  and  all  other 
parties  concerned  by  reason  of  the  execution  of  the  said  railway 
and  works. 

Dated  this day  of ,  19 — . 

(Common  seal  of  Company.) 

The  Schedule  above  referred  to  (1). 
{To  contain  imrticulars  of  the  land.) 

No.  XYII. 

xVGREEMENT  hcttcecu  a  Committee  of  Commoners  and  a 
Kailway  Company  for  the  Extinction  of  Eights  of 
Common  in  respect  o/Land  Purchased  hy  tJie  Company  (in). 

AN  AGREEMENT  made  the day  of ,  19—,  Between 

A.  B.,  of,  &c.,  C.  D.,  of,  Sec,  E.  F.,  of,  &c.,  G.  H.,  of,  &c.,  and  I.  K.,  Parties. 
of,  &c.  (hereinafter  called  the  Committee),  of  the  one  part,  and 
the  — —  Piailway  Company  (hereinafter  called   the  Company) 
of  the  other  part. 

Whereas  the  land  described  in  the  Schedule  hereto  is  part  of  Recital  that 
Common,  in  the  Parish  of ,  in  the  County  of ,  and  laud  part  of  a 

'  ty  '  eomuion  is 

also  part  of  the  Manor  of ,  and  the  same  is  required  by  the  lequired. 

Company  for  the  purposes  of  their  railway  : 

And  whereas  the  Committee  and  divers   other  persons   are  as  to  parties 
entitled  to  commonable  and  other  rights  over  or  in  respect  of  the  |;oi'i|,\''''^J '° 
said  land  :  rights. 

And  whereas  the  Corapan}^  have  lately  purchased  from  X.  Y.   Purchase  of 
(the  lord  of  the  manor)  his  right  as  owner  of  the  soil  of  the  comptmy  from 
said  land,  and  he   has   accordingly  conveyed    the  same  to  the    °^^  °^  manor. 

Company  by  an  Indenture  dated  the day  of  and  made 

between,  &c.  : 

(l)  A  form  of  claim  is  usually  sent  with  the  Notice  to  Treat.  For  a 
Precedent  of  the  Fonn,  see  Eucy.  Forms  and  Prec,  vol.  8,  p.  43. 

{m)  See  L.  C.  C.  Act,  1845,  ss.  99—107,  and  the  Light  Eailways  Act,  189G, 
s.  21 ;  see  also  Salmon  v.  Edwards,  1910,  1  Ch.  552  ;  79  L.  J.  Ch.  29(5. 
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Proceedings 
niider  Act  to 
call  meeting  of 
commoners. 


Resolution  at 
meeting 
appointing  a 
Committee. 


Agreement  by 
Committee. 


And  whereas,  pursuant  to  the  provisions  of  the  Lands  Clauses 
Consolidation   Act,    1845  (n),    the    Company,  by   advertisement 

inserted  in  the  newspaper,  on  the  day  of   ,  and 

again  in  the  same  newspaper  on  the day  of ,  duly  called 

a  meeting  of  the  persons  entitled  to  commonable  or  other  rights 

over  or  in  respect  of  the  said  land,  to  be  held  at ,  on  the 

day  of ,  for  the  purpose  of  appointing  a  Committee  to  treat 

with  the  Company  for  the  compensation  to  be  paid  for  the 
extinction  of  such  commonable  or  other  rights,  and  the  Company 
caused  notice  of  such  meeting  more  than  seven  days  previous  to 
the  holding  thereof  to  be  affixed  upon  the  door  of  the  Parish 

Church  of ,  and  also  caused  a  like  notice  to  be  given  to  the 

said  X.  Y.  : 

And  whereas,  in  pursuance  of  the  said  advertisements  and 
notices,  a  meeting  was  duly  held  at  the  time  and  place  aforesaid, 
and  there  were  present  thereat  the  Committee  and  other  persons 
entitled  to  such  commonable  or  other  rights  as  aforesaid,  And  at 
such  meeting  it  was  resolved  by  a  majority  (o)  of  the  persons 
entitled  as  aforesaid  and  present  at  the  said  meeting,  that  the 
Committee  should  be  and  they  were  accordingly  aj)pointed  to  be 
a  committee  for  the  purpose  aforesaid  : 

And  whereas  the  Committee  have  accordingly  agreed  (7?)  with 

the  Company  to  accept  the  sum  of  £ for  the  extinction  of  the 

said  commonable  and  other  rights,  and  the  said  sum  of  £ 


Extinction 
of  rights  of 
common  under 
L.  C.  C.  Act, 
1845. 


{n)  See  s.  102. 

(o)  The  majority  of  the  commoners  present  at  the  meeting  can  appoint  the 
committee,  which  must  not  exceed  five  in  number,  and  will  bind  all  absent 
parties. 

{}))  S.  104  provides  that  the  committee  may  enter  into  an  agreement 
with  the  promoters  for  the  amount  of  compensation  for  the  extinction  of  the 
rights  of  common  and  other  rights  on  behalf  of  all  the  commoners,  and  may 
receive  the  compensation  money.  Until  the  compensation  has  been  paid 
the  promoters  cannot  enter  ujion  the  land  :  Stoneham  v.  L.  B.  <fc  S.  C.  Ry. 
(1871),  L.  E.  7  Q.  B.  1 ;  41  L.  J.  Q.  B.  1.  The  receipt  of  the  committee  or 
any  three  of  them  is  an  effectual  discharge,  and  the  j)romoters  are  not  con- 
cerned to  see  to  the  application  of  the  purchase -money  which  is  distributable 
among  the  commoners  according  to  their  respective  interests  :  ih.  See  also 
the  Commonable  Eights  Compensation  Act,  1882,  as  to  the  application  of 
the  money.  Ss.  105,  106,  and  107  provide  the  machinery  where  the  com- 
pensation money  cannot  be  agreed  or  a  committee  is  not  appointed,  but  the 
parties  may  make  other  arrangements  :  Bee  v.  /Stafford  and  Uttoxeter  By. 
(18'75),23  W.  E.  868. 
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has  accordingly  been  paid  to  them  by  the  Company  before  the 
execution  of  these  presents. 

Now  THESE   PRESENTS   WITNESS   that,  in   purSUance  of  the  power    witnessing 

for  this  purpose  contained  in  the  said  Act,  the  Committee  as  such  ^'^\  '     ,  , 

■'•■'■  .  Acknowledg- 

Committee  as  aforesaid  hereby  acknowledge  the  receipt  from  the  meut  by  Com- 

Company  of  the  said  sum  of  £ ,  and  hereby  accept  the  same  receipt  of 

for  and  on  behalf  of  themselves  and  all  other  persons  having  ^g3"^n"°'' 
commonable  and  other  rights  over  or  in  the  land  described  in 
the  Schedule  hereto,  as  the  full  compensation  payable  for  the 
extinction  of  all  such  commonable  and  other  rights  as  aforesaid, 
and  they  agree  that  all  such  commonable  and  other  rights  shall 
henceforth  be  extinguished. 

As  WITNESS,  &c. 

The  Schedule  above  referred  to  (q). 


No.  XYIII. 

AGPiEEMENT  for    Sale    to   a   County   Council    under   a 
Special  Act. 

The County  Council  ( )  Act,  19 — .  Heading  to 

T  Contract. 

Improvements  at . 

AN    AGREEMENT    for    Sale    and    Purchase    of   the   under- 
mentioned property  required  for  the  purposes  of  the  said  Act 

made  this day  of ,  Between ,  of (hereinafter  Parties. 

called    the   Vendor),    of    the    one    part,    and    the County 

Council  (hereinafter   called    the  Council),  by ,  their  valuer 

and  agent,  of  the  other  part. 

1.  The  estate  and  interest  to  be  sold  by  the  Vendor  is  Freehold  Literest  sold. 
[Leasehold  for  the  residue  of  a  term  of years  from  the 

day  of ,  19 — ,    at   a    rent    of    £ per    annum    under   a 

Lease  dated,  &c.,  and  made  between as  lessor  and as 

lessee],  and  is  sold  suljject  to  the   [Leases]  [weekly  tenancies] 
mentioned  in  the  Schedule  hereto. 

2.  The  property  to  be  sold  consists  of ,  being  No.  Property. 

on   that   part   of    the   deposited   plans   and   book   of   reference 
referred  to  in  the  said  Act  which  relates  to  the  Parish  of , 

(q)  See  first  schedule  to  Precedent  XV.,  p.  266,  stq). 
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and  being  the  jn'operty  described  in  tlie  Notice  to  Treat  given  by 
the  Council  under  the  said   Act,   and  upon   which  notice  the 

Vendor    sent   in   a    claim    to   the   Council    dated   the day 

of . 

Apportion-  3.  PtBNTs  and  profits  and  outgoings  are  to  be  received  and 

paid  1)y  the  Vendor  to  the  day  of  completion  of  the  purchase 
and  by  the  Council  from  that  day,  and  are  to  be  apportioned  if 
need  be, 

Coiiipeusation        4.  Thb    purcliase-money    agreed    on   is   the    sum    of    £ 

"^°"'^'^"  ( pounds),  or,  in  the   event   of   a  valuation   by   surveyors 

under    the   Lands    Clauses    Consolidation   Act,    1845,   proving 

necessary,  such  sum,  not  being  less  than  the  said  sum  of  £ , 

as  shall  be  determined  by  such  valuation.     [The  said  sum  shall 

be  accepted  in  discharge  of  all  items  of  claim  except .] 

Fire  insurance.  5.  The  Couucil  are  (sul)ject  to  the  consent  of  the  Insurance 
Office)  from  the  date  of  this  Agreement  to  take  all  benefit  to  be 
derived  by  the  Vendor  under  any  existing  policy  of  insurance 
against  fire,  they  repaying  to  the  Vendor  all  premiums  hereafter 
to  become  due,  and  ^Yhich  at  their  request  may  be  paid  by  the 
Vendor. 
Costs.  6.    Tur    Council    are    to   pay    the  Vendor's    surveyor's   costs 

amounting   to    X ,    also   the   Vendor's   costs   of    title   and 

conveyance  as  allowed  by  the  Lands  Clauses  Consolidation  Act, 
1845,  under  the  provisions  of  which  Act  (but  subject  as  herein- 
after mentioned)    this  Agreement  is  entered  into  and  is  to  be 

carried  out,  and  £, for  solicitor's  preliminary  costs. 

Completion.  7.  The  purcliase  is  to  be  completed  at  the  office  of  the  Council. 

Add  2)^'oi'isions  as   to  stamping  in  respect  of  increnicnt  value  duty, 
Precedent  I.,  clause  8  (2),  p.  235,  sup. 
Title  to  be  8.  Provided   always,  that  if  the  Vendor  shall  upon    the  in- 

Ueabi'e'witii^  vcstigafcion  of  his  title  appear  to  the  satisfaction  of  the  Council 
fulVcour™''  ^^  ^'®  competent  to  make  title,  whether  as  being  absolutely 
entitled  or  under  a  trust  for  sale  or  under  the  Settled  Land  Acts, 
1882  to  1890,  or  under  Part  I.  of  the  Land  Transfer  Act, 
1897,  or  otherwise  than  under  the  Lands  Clauses  Consolida- 
tion Act,  1845,  then  the  Council  may  require  that  title  be 
made  in  such  a  way  as  may  render  unnecessary  the  payment 
of  the  purchase-money  into  Court,  but  so  that  the  costs  of 
the  appointment  of  trustees  and  any  other  additional  costs 
involved  by  any  such  requisition  shall  be  paid  by  the 
Council    [but   nothing   herein    contained    shalj    prejudice    the 


I 


SALE    TO    MUJ^ICIPAL   CORPORATION. 


273 


right  of  the  Yeiidor  to  apply  for  the  payment  to  him  of  part  of 
the  compensation  money  under  section  seventy-three  of  the  said 
Act  of  1845  {)■),  or  otherwise  at  the  cost  of  the  Comicil]. 

As  WITNESS,  &c. 

The  Schedule  above  referred  to. 


No.  on              Date  of 

Deposited    ,      Lease  or 

Plan.             Tenancy. 

Sliort  par- 
ticulars of 
Property 
demised. 

Xame  of 
present 
Lessee. 

Term. 

Yearly  Rent 

reserved  by 

Lease. 

Rent  appor- 
tioned on 
Property 
taken. 

No.  XIX. 


AGEEEMENT  for  Sale  of  Land  to  a  Municipal  Corpora- 
tion, or  an  Urban  District  Council,  imrchasing  under 
the  Public  Health  Act,  1875,  or  other  Statutory 
Authority  (s). 

AN  AGREEMENT  made  the day  of ,  19—,  Between 

A.  B.,  of,  il'c.  (hereinafter  called  the  Vendor),   of  the  one  part.  Parties. 
and  the  Mayor,  Aldermen  and  Burgesses  of ,  in  the  County 

(r)  See  Be  Scolt's  Settlement,  Eeg.  Lib.,   LS99,  S.  No.  530;  Wolst.  Conv. 
Acts,  9tli  ed.,  368,  369. 


(s)  The  P.  H.  Act,  1875,  s.  175,  enables  local  authorities  to  purchase  lands 
for  various  jiurposes  authorised  by  the  Act.  S.  176  incorporates  the 
L.  C.  C.  Act,  1845,  except  s.  127,  subject  to  a  provision  that  before  putting 
in  force  any  of  the  powers  with  respect  to  the  purchase  and  taking  of  land 
otherwise  than  by  agreement,  the  local  authority  must  aj^plj'  for  and  obtain 
a  provisional  order  of  the  Local  Government  Board  (see  Local  Government 
Acts,  1888  and  1894)  empowei'ing  them  so  to  do,  which  order  must  be 
confirmed  by  Parliament :  s.  297.  The  P.  II.  Act,  1907,  s.  95,  extends  the 
powers  of  ss.  175  and  176  to  highways. 

S.  175  of  the  Act  of  1875  provides  that  any  lands  accpiired  by  a  local 
authority  under  the  powers  of  the  Act  and  not  required  ior  the  purpose  for 
which  they  were  acquired  shall  be  sold  unless  the  Board  otherwise  direct. 
It  has  been  held  that  the  latter  words  do  not  enable  the  Board  to  make  an 
order  directing  that  land  taken  compulsorily  for  a  particular  purpose  shall 
be  usetl  permanently  for  a  different  purpose  authorised  by  tho  Act  but 
objected  to  by  the  vendor:  A.-G.  v.  Hanwell  U.  D.  C,  1900,  2  Ch. 
377;  69  L.  J.  Ch.  626;  followed  in  A.-G.  v.  rontypridd  U.  D.  ('.,  1906,  2 
P.  18 


Power  of  local 
authority  to 
purchase  land. 


Superfluous 
land  to  be 
sold,  unless 
L.  G.  B. 
directs  other- 
wise. 
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Agreement 
to  sell  and 
purchase. 


of ,  acting  b}^  the  Council  of  the  said  Borough  as  the  Urban 

Sanitary  Authority  (hereinafter  called  the  Corporation)  [or  the 
Urban  District  Council  for ,  in  the  County  of  (herein- 
after called  the  Council)],  of  the  other  part. 

WlIEllEBY    IT    IS    AGREED    aS  folloWS  : 

1.  The  Vendor  agrees  to  sell,  and  the  Corporation  [or  the 
Council]  agree  to  purchase,  for  the  purposes  authorised  by  section 
—  of  the  Public  Health  Act,  1875   [or  by  {state  otlicr  statutori/ 

authorityy],  All  that  piece  of  land  situated  in  the  Parish  of , 

in  the  County  of ,  containing or  thereabouts,  which  is 

delineated  on  the  plan  annexed  hereto,  and  thereon  coloured , 

and  the  inheritance  thereof  in  fee  simple  in  possession,  free  from 


Whether 
surplus  land 
may  with 
sanction  of 
L.  Ct.  B.  be 
used  for  a 
diiferent 
purpose. 


Land  not 
wanted  at 
once  may  be 
used  tempo- 
rarily for  other 
purposes. 

Cemeteries. 


Ch.  257 ;  75  L.  J.  Ch.  578 ;  but  the  Education  (Administrative  Pro- 
visions) Act,  1909,  s.  5,  enables  a  county,  borough,  or  lu-ban  district  council 
acting  as  the  local  education  authoritj'^  to  appropriate  land,  with  the  sanction 
of  the  Board  of  Education  and  the  approval  of  the  Local  Government  Board, 
for  other  than  educational  purposes.  If,  however,  upon  a  sale  to  a  local 
authority  by  agreement  the  conveyance  exjiressly  provides  that  any  land 
not  required  for  the  original  purpose  may,  with  the  sanction  of  the  Board, 
be  used  for  any  other  authorised  pui-pose,  there  seems  no  reason  why  siich  a 
provision  should  be  held  ineffective.  The  vendor  would  be  bound  by  his 
contract,  and  as  regards  the  ratepayers,  their  interests  are  sufficiently  safe- 
guarded by  the  public  inquiry  always  held  in  these  cases.  So,  also,  where 
there  is  no  such  express  provision  in  the  conveyance,  it  is  conceived  that  the 
oixler  might  be  made  with  the  vendor's  consent.  The  transaction  in  that 
case  would  be  in  effect,  first,  a  resale  by  the  local  authoritj'  to  the  vendor ; 
and,  secondly,  a  repurchase  by  the  local  authoritj'  at  the  same  price  for  the 
altered  purpose. 

A  local  authority  purchasing  imder  statutory  powers  may  covenant  not  to 
use  the  property  for  purjjoses  other  than  those  for  which  it  was  originally 
piu-chased  :  Stourdiffe,  &c.  Co.  v.  Bournemouth  Corpn.,  1910,  2  Ch.  12 ;  79 
L.  J.  Ch.  455.  Where  part  only  of  the  land  acquired  is  immediately,  but 
the  rest  will  ultimately  be,  required  for  the  purjiose  for  which  it  was  taken, 
the  local  authority  may  in  the  meantime  use  it  for  some  other  lawful 
purpose,  e.f/.,  a  recreation  ground:  J.-G.  v.  Ttddington  U.  D.  ('.,  1898, 
1  Cii.  66;  67  L.  J.  Ch.  23;  A.-O'.  v.  Pontypridd  U.  D.  ('.,  sup. 

Among  other  purposes  for  which  a  local  authority  maj'  purchase  land 
under  the  P.  H.  Acts  is  that  of  providing  a  cemetery:  P.  H.  (Interments) 
Act,  1879,  which  incorporates  the  Cemeteries  Clauses  Act,  1847  ;  crematoria 
under  the  Cremation  Act,  1902  ;  open  spaces  under  the  Open  Spaces  Act, 
1906  ;  and  museums  and  gymnasiums  under  the  Museums  and  Gymnasiums 
Act,  1891.  Burial  grounds  are,  however,  more  commonly  provided  under 
the  Burial  Acts ;  see  next  Precedent.  The  Public  Ilealth  Act,  1908,  s.  1, 
extends  the  powers  of  district  councils  under  the  Act  of  1875  to  rural 
district  councils. 
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incumbrances,  at  the  price  of  £ ,  subject  to  the  conditions 

hereinafter  mentioned. 

2.  The  purchase  is  conditional  on  the  Corporation  [or  Council]  Purchase  to  be 

.  »i-ri/-(  i.T->ii.j.i,       conditional  on 

obtaining  the  sanction  of  the  Local  Government  iioard  to  the  sanction  of 
raising  of  the  purchase-money  by  loan  under  the  provisions  of  obtained.  "°° 
the  said  Act,  and  the  Corporation  [Council]  shall  forthwith  apply 
to  the  Local  Government  Board  for  such  sanction. 

3.  Within  fourteen  days  after  the  date  of  the  Order  of  the  Time  for 
Local  Government  Board  sanctioning  the  loan,  the  Vendor  shall  absSt.^ 
deliver  to  the  Corporation  [or  Council],  or  their  solicitor,   an 
abstract    of  his   title    to    the    premises,    commencing   with   an 
Indenture   dated  the day  of .     [And   within  fourteen  and  for 

_  .  [-         sending  in 

days    from    the    delivery   of    the    abstract   the  Corporation  lor  requisitions. 

Council]    shall  make    and   send  to  Messrs.  ,  the   Vendor's 

solicitors,  their  objections  and  requisitions  (if  any)  in  respect  of 
the  title  or  the  abstract,  and  all  objections  and  requisitions  not 
sent  within  that  time  shall  be  deemed  to  be  waived  (t).'] 

4.  The  purchase  shall  be  completed  at  the  expiration  of Time  for 

.  ,  ,  .  completion  of 

weelvs  from  the  date  of  such  Order  as  aforesaid,  and  possession  purchase, 
shall  then  be  delivered,  and  a  proper  conveyance  made  to  the 
Corporation  [Council].     If  from  any  cause  the  purchase  shall  not  interest  if  not 
be  completed  at  the  time  aforesaid,  the  Corporation  [or  Council]  appointed 
shall  thenceforth  pay  to  the  Vendor  interest  on  the  purchase-  *'™®' 
money  at  the  rate  of  i^4  per  cent,  per  annum  until  the  actual 
completion  of  the  purchase.     Provisions  as  to  slamping  in  respect 
of  increment  value  duty,  Precedent  I.,  clause  8  (2),  j).  235,  suj). 

5.  The  conveyance  shall  contain  a  provision  to  the  effect  that  surplus  land 
if  any  part  of  the  said  land  shall  not  be  required  for  the  purpose  f^  oth^er""^ 
aforesaid,  the  same  may,  by  the  direction  or  with  the  sanction  of  a-^ithorised 

'  •/  '      -J  purposes  (^(j. 

the  Local  Government  Board,  be  used  for  any  other  purpose  for 
which  the  Corporation  [or  Council]  shall  for  the  time  being 
be  authorised  by  statute  to  acquire  land  [save  and  except  that 
no  part  of  the  said  land  shall  be  used  as  the  site  of  a  hospital 
for  infectious  diseases,  or  for  any  purposes  or  in  any  manner 

{t)  This  clause  within  square  brackets  will  be  omitted  if  the  purchasers 
have  compulsorj^  powers. 

(»)  This  provision  need  not  be  inserted  in  the  case  of  a  purchase  by  a 
county,  borough,  or  urban  district  council  for  educational  purposes,  as  s.  5 
of  the  Education  (Administrative  Provisions)  Act,  1!)05>,  contnins  a  similar 
provision. 

18—2 
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Agreement  to 
be  void  if 
sanction  not 
obtained 
within  six 
moiiths. 


Costs  to  be 
paid  by  Dis- 
trict Council. 


which  may  be  a  nuisance  or  annoyance  to  the  Vendor,  his  heirs 
or  assigns,  or  the  owner  or  owners  of  any  land  adjoining  or  near 
thereto,  without  his  or  their  consent  in  writing]. 

6.  If  an  order  of  the  Local  Government  Board  sanctioning  the 

said  loan  shall  not  be  made  within •  calendar  months  from 

the  date  hereof,  or  within  such  further  time  as  the  parties  hereto 
may  agree  in  writing,  then  and  in  such  case  either  party  may, 
by  notice  in  writing  to  the  other  party,  rescind  this  Agreement. 

7.  The  Corporation  [or  Council]  shall  pay  all  such  costs, 
charges,  and  expenses  as  by  section  eighty-two  of  the  Lands 
Clauses  Consolidation  Act,  1845,  are  directed  to  be  borne  by  the 
promoters  of  the  undertaking,  and  shall  also  pay  the  Vendor's  costs 
and  expenses  incurred  in  or  about  the  preparation  and  execution 
of  this  Agreement,  whether  the  same  is  carried  into  effect  or 
is  rescinded  under  clause  6  hereof  or  otherwise. 

In  witness,  &c.  (?/). 


No.  XX. 


Parties. 


Provisions  of 
Burial  Acts. 


AGEEEMENT  for  Sale  of  Land  to  a  Burial  Board  for 
a  Cemetery  (z). 


AN   AGREEMENT  made  the 


day  of 


-,  19 — ,  Between 


A.  B.,  of,  &c.  (hereinafter  called  the  Vendor),  of  the  one  part, 

[y)  This  agioement  must  be  under  the  corporate  or  common  seal  of  the 
corporation  or  conncil. 

{z)  The  Burial  Act,  1852,  s.  26  (extended  by  the  Act  of  1S53),  enables  a 
burial  board,  with  the  approval  of  the  vestry,  to  contract  for  the  purchase  of 
land  for  forming  a  cemeterj^  or  for  making  additions  to  a  cemetery.  And 
s.  20  of  the  same  Act  enables  the  board,  with  the  sanction  of  tbe  vestry  and 
the  approval  of  the  Treasury  (now  the  Local  Gov.  Board,  see  Local  Authori- 
ties (Treasury  Powers)  Act,  1906),  to  borrow  any  money  required  for  providing 
or  laying  out  a  cemetery,  and  building  a  chai>el  thereon,  and  to  charge  the 
future  rates  of  the  parish  with  the  money  so  borrowed,  and  the  Biu-ial  Act, 
1857,  ss.  19  to  21,  contains  provisions  as  to  loans.  In  rural  parishes  the 
parish  meeting  may  adopt  the  Burial  Acts,  and  will  in  that  case  be  substituted 
for  the  vestry  :  L.  G.  Act,  1894,  b.  7 ;  an  urban  district  may  by  resolution 
vest  in  themselves  the  powers  of  a  burial  board  :  ih.,  s.  62  ;  so  may  a  borough 
council  :  KirkiJah  Burial  Boiird  v.  Liverpool  Oorpn.,  1904,  1  Ch.  829  ;  73 
L.  J.  Ch.  529.  If,  at  the  time  when  the  laud  is  first  aj^jiropriatcd  for  the 
cemetery,  there  is  any  completed  dwelling-house  within  a  distance  of  100 
yards   from   any   part  of   the  land,    that  part   cannot   be   used   for   burials 
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and  the  Burial  Board  for  the  Parish  of ,  in  the  County  of 

(liereinafter  called  the  Burial  Board),  of  the  other  part. 

Whereby  it  is  agreed  as  follows : — 

1.  The  Vendor  agrees  to  sell,  and  the  Burial  Board,  under  the  Agreement 
powers  of  the  Burial  Acts,  185'2  to  1906,  agree  to  purchase.  All 

THAT,  &c.,  and  the  inheritance  thereof  in  fee  simple  in  possession 

free  from  incumhrances,  at  the  price  of  £ ,  subject  to  the 

conditions  hereinafter  contained. 

2.  The  purchase  is  conditional  on  the  Burial  Board  obtaining  Pni-chase  con- 
the  approval  of  the  vestry  of  the  said  parish  [and  of  the  Local  obtaining 
Government  Board  (a)]  to  the  said  purchase,  and  the  sanction  of  "onse^Z 
the  said  vestry  and  the  approval  of  the  said  Board  to  the  raising 

of  the  purchase-money  by  loan,  and  the  Burial  Board  shall 
forthwith  take  the  proper  steps  to  obtain  such  approvals  and 
sanction  as  aforesaid. 

3.  The  Vendor  will,  on  receiving  notice  from  the  Burial  Board  Vendor  to 

,  1-1      show  title. 

that  the  necessary  sanction  and  approvals  have  been  obtauied, 
deliver  to  the  Burial  Board,  or  to  their  solicitor  or  clerk,  an 
abstract  of  the  Vendor's  title  to  the  land  hereby  agreed  to  be  sold. 

4.  Within  days  after  the  delivery  of  the  abstract  the  Requisitions. 

Burial  Board  shall,  e^c.  (soid  requisitions,  cC-c,  as  in  last  Precedent, 

clause  3). 

5.  The  purchase  shall  be  completed  on  the day  of ,  Time  for 

19 — ,  if  the  necessary  sanction  and  approvals  shall  have  been 
obtained  as  aforesaid,  and  the  possession  of  the  land  shall  then 
be  delivered  and  a  proper  conveyance  made  to  the  Burial  Board. 
If,  &c.  (interest  to  he  paid  if  not  completed  at  appointed  time,  ((s  in. 
last  Precedent,  clause  4). 


without  the  consent  in  writing  of  the  owner,  lessee,  and  occupier  of  the 
house :  Burial  Act,  1855,  s.  9,  as  amended  by  the  Burial  Act,  1906,  s.  1. 

The  Public  Health  (Interments)  Act,  1879,  enables  local  authorities  to 
provide  cemeteries  and  accpiire  land  for  that  purpose.  The  Burial  Acts 
(except  the  Acts  of  19()()  and  190G)  do  not  apply  to  cemeteries  provided  under 
the  Public  Health  Acts.  No  part  of  a  cemetery  provided  under  these  Acts 
can  be  constructed  within  100  yards  of  a  dwelling-house  without  the  consent 
of  the  owner,  lessee,  and  occupier :  Cemeteries  Clauses  Act,  1847,  s.  10  ;  Burial 
Act.  1906,  s.  2. 

(a)  The  consent  of  the  L.  G.  P,.  (substituted  by  the  Act  of  1900  for  the 
Home  OfRce)  is  required  if  the  burial  ground  is  within  two  miles  of  the 
metropolis  :  Act  of  1852,  s.  9. 


completion. 
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Power  to 
cither  ]iarly 
to  rescind 
Agreement  if 
not  apjiroved 
witliin  certain 
time. 


Costs. 


6.  If  the  necessary  sanction  and  approvals  are  not  obtained 

within  calendar  months  from  the  date  hereof,  or  witliin 

such  extended  time  as  the  parties  may  agree  in  writing,  then 
and  ill  such  case  either  party  may  by  notice  in  writing  to  the 
other  j)arty  rescind  this  Agreement. 

7.  The  Burial   Board   shall   pay,    &c.    {as    in  last  Precedent, 
clause  7). 

As   WITNESS,    &c. 


No.  XXI. 

AGREEMENT  for  Building  Grant  in  fee  in  consideration 
of  a  Perpetual  Eent-charge  (/>). 


AN  AGREEMENT  made  the 


day  of 


19 — ,  Between 


Parties. 


Upon  archi- 
tect's certifi- 
cate that 
buildings  are 
complete, 
Vendor  to 
execute 
conveyance, 

to  use  that 
Vendor  may 
take  a  per- 
petual rent. 


and  subject 
thereto  to 
Purchaser  in 
fee. 

Purchaser  may 
enter  and 
proceed  with 
works. 


A.  B.,  of,  Szc.  (hereinafter  called  the  Vendor),  of  the  one  part, 
and  C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the 
other  part. 

Whereby  it  is  agreed  as  follows  : — 

1.  So  soon  as  the  architect  or  surveyor  for  the  time  being  of 
the  Vendor  (hereinafter  called  the  Architect)  shall  have  given 
his  written  certificate  that  the  dwelUng-houses  hereinafter  agreed 
to  be  built  are  comjjleted  and  made  fit  for  habitation  to  his 
satisfaction,  the  Vendor  shall  convey  All  that,  &c.  {describing  it), 
To  the  uses  following  (that  is  to  say).  To  the  Use  that  the  Vendor, 
his  heirs  and  assigns  [or  a  trustee  nominated  by  him  for  that 

purpose,  his  heirs  and  assigns] ,  may  from  the day  of • 

receive  out  of  the  premises  a  perpetual  yearly  rent-charge  of 

£ ,  to  be  issuing  out  of  and  charged   upon  the  same  and 

payable  half-yearly  on  the day  of  ,  and  the day 

of in  every  year,  the  first  half-yearly  payment  to  be  made 

on  the day  of ;  and  suljject  to  the  said  rent-charge  and 

to  the  statutory  and  other  powers  for  enforcing  and  compelling 
payment  thereof  To  the  Use  of  the  Purchaser  in  fee  simple. 

2.  The  Purchaser  may,  immediately  after  the  execution  of  this 
Agreement,  enter  upon  the  said  land  and  erect  the  buildings, 

{h)  See  notes  generally  to  Prec.  XII.,  p.  259,  siq). ;  also  Wolst.  Conv.  Acts, 
9tli  eil.,  110—113. 


SALE    FOR    A    RENT-CHARGE.  279 

and  otherwise  proceed  with  the  works  mentioned  in  this  x\gree- 
ment. 

3.  The   Purchaser    shall,    within   one    calendar  month   after  Pardiaser to 
obtaining  possession  of  the  said  land,  fence  in  the  same  with 

good  and  sul)stantial  stone  walls  [fences  of ]  on  all  the  sides 

thereof ;  and  shall,  before  the  day  of  ,  19 — ,  at  his  and  complete 

llOUSGS. 

expense  and  to  the  satisfaction  of  the  Architect,  build,  cover  in, 
and  completely  finish  fit  for  habitation  upon  such  part  of  the  said 
land  as  is  marked  out  for  that  purpose  on  the  plan  hereto,  with 
good  freestone  [bricks  and  rough  cast]  and  all  proper  materials  of 
all  sorts,  and  in  a  good,  substantial,  and  workmanlike  manner  — 
{flive  the  nnmbcr)  semi-detached  villas  or  dwelling-houses, 
with  proper  offices  and  outbuildings,  according  to  plans  and 
elevations  to  be  prepared  by  the  Architect,  and  under  his 
inspection. 

4.  Every  division  or  boundary  fence  separating  the  said  land  Division- 
from  the  adjoining  plot  or  plots,  shall  (when  made)  be  a  party-  p'^u-^y^aiis^ 
wall  or  fence,  and  a  proper  proportion  of  the  expense  thereof 

shall  be  repaid  by  the  grantees  of  the  adjoining  plot  or  plots, 
such  proportion  to  be  settled  by  the  Architect. 

5.  The  Purchaser  shall  make  all  proper  drains  and  sewers  in  Pm-chaserto 
such  manner  as  shall  be  approved  by  the  Architect.  '"'^  ^^^'^  ^" 

6.  No  flue  or  substitute  for  a  flue  shall  be  made  in  the  said  As  to  flues, 
dwelling-houses,  or  in  any  office  or  building  belonging  thereto, 

except  such  as  shall  l)e  carried  into  the  chimney-stacks  of  the 
said  dwelling-houses. 

7.  All  stone,  bricks,  rough  cast,   timber  and  other  materials,  Materials. 
which  shall  have  been  brought  upon  the  premises  by  the  Pur- 
chaser for  the  purpose  of  erecting  such  buildings  as  aforesaid, 

shall  be  considered  as  immediately  attached  to  and  belonging  to 
the  premises,  and  shall  not  be  removed  without  the  consent  in 
writing  of  the  Vendor  or  his  agent  {<■). 

8.  If  the  Purchaser  shall  at  any  time  discontinue  the  works  if  Purchaser 
on  the  said  land  for  one  calendar  month,  or  shall  not  complete  in  buiWi'ig, 

the  said  dwelling-houses  before  the  said ■  day  of ,  19 — ,  mly  re'^-enter 

pursuant  to  the  provisions  hereof,  then  the  Vendor  or  his  agent  and  sell, 
ma}"  re-enter  upon  the  said  land  and  take  possession  thereof,  and 

{(■)  This  clause  does  not  render  it  necessary  to  register  the  agreement  as  a 
bill  of  sale:  Brown  v.  Jintrman  (18(57),  2  C.  P.  272;  3(5  L.  J.  C.  P.  \U; 
Ih'ci-cs  V.  Ilaiioir  (1884),  12  Q.  13.  I>.  4;j() ;   o.}  L.  J.  Q.  B.  192. 
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Purchaser 
to  accept 
conveyance. 


Convej'ance  to 
contain  cove- 
nants by 
grantee  to  pay 
rent  and  taxes, 

to  repair, 


to  insure, 


of  all  buildings  and  materials  ■whatsoever  which  may  be  thereon, 
and  determine  this  Agreement. 

9.  As  soon  as  the  Architect  shall  have  given  his  written 
certificate  that  the  dwelling-houses  agreed  to  be  built  are  com- 
pleted and  made  fit  for  habitation  to  his  satisfaction,  the  Purchaser 
shall  accept  a  conveyance  of  the  said  land  and  the  buildings 
erected  thereon  upon  the  terms  hereof,  and  shall  execute  a 
duplicate  or  counterpart  of  the  conveyance. 

[If  the  Purchaser  so  requires  arrangements  shall  be  made  at 
his  expense  for  the  execution  of  separate  conveyances  of  each 
house  at  an  apportioned  rent-charge  and  so  that  every  such 
ai)portionment  shall  be  fixed  by  the  Architect.]  Add  jii'ovisions 
as  to  stainping  in  respect  of  increment  value  duty,  Precedent  I., 
clause  8  (2),;).  235,  sup.  (d). 

10.  The  conveyance  shall  contain  the  following  covenants  by 
the  Purchaser  for  himself  and  his  assigns  (that  is  to  say) : — 

(1)  To  pay  the  yearly  rent ; 

(2)  To  repair  and  keep  the  said  dwelling-houses  and  buildings, 
and  the  boundary  walls  and  drains  belonging  thereto,  in  good  and 
tenantable  repair  and  condition ; 

(3)  To  permit  the  Vendor,  and  the  persons  deriving  title  under 
him,  and  all  persons  authorised  by  him  or  them  once  in  every  year 
in  the  daytime,  on  giving  to  the  tenant  or  occupier  for  the  time 
being  of  the  said  dwelling-houses  respectively  at  least  one  week's 
notice  of  his  or  their  intention  so  to  do,  to  enter  the  said  dwelling- 
houses,  buildings,  and  premises  respectively  and  examine  the 
condition  thereof ; 

(4)  At  all  times  to  insure  and  keep  insured  against  loss  or 
damage  by  fire  the  said  dwelling-houses  and  buildings  in   the 

■ Office,  or  some  other  public  insurance  office,  in  the  sum 

of  £ at  least  [for  each  house],  and  on  demand  to  produce 

to  the   Vendor,    or  the  persons  deriving  title   under   him,  the 

policy  or  policies  of  insurance,  and  the  receipt  for  the  premium 
for  the  current  year  payable  in  respect  thereof,  and,  whenever 
any  loss  or  damage  by  fire  shall  hai)pen  to  the  said  dwelling- 
houses  and  buildings,  or  any  part  thereof,  forthwith  to  expend 


I 


Increment 
value  duty 
where  con- 
sideration is 
a  rent-charge. 


(rZ)  Uiulev  s.  ;}2  (1)  of  the  Fin.  (1909-10)  Act,  1910,  the  consideration  for 
the  purj^oses  of  increment  value  duty  is  the  capital  value  of  the  rent-charge. 
Under  the  Increment  Value  Duty  Eules,  r.  (16)  (I),  the  duty  is  payable  by 
five  equal  annual  instalments. 
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the  money  received  under  such  insurance  as  aforesaid,  and 
also  such  other  money  as  shall  be  necessary  for  the  purpose, 
in  rebuilding  or  reinstating  the  premises  ; 

(5)  Not  to  alter   or  permit   to   be   altered  the  external  plan  "ot  toaiter 
or  elevation  of  the  said  dwelling-houses  and  buildings  respec- 
tively  without    the    previous   consent   of    the   Vendor,    or   the 
persons  deriving  title  under  him ; 

(6)  Not  at  any  time  without  such  consent  as  aforesaid  to  carry  not  to  cany 
on  or  permit  to  be  carried  on  upon  the  premises  any  trade  or  or  use  premises 
business  whatsoever,  or  to  use  or  permit  to  be  used  the  same  vatedwennig- 
for   any  other  purpose  than  as  private  dwelling-houses    or   as  houses,  with- 

,  ,  .    .  out  Vendor  s 

the   i^rofessional   residence    of   a   doctor,   surgeon,   solicitor,    or  consent, 
surveyor ; 

(7)  Not  without  such  consent  to  erect  on  the  said  land  any  »iot  to  erect 

,    •,  T  ,  ,  1       1     11-      1  1  other  build- 

messuage    or    building    other    than   the   dwelling-houses    and  ings  without 

buildings  to  be  erected  as  aforesaid,  except  a  stable  or  coach-  fonsent.*^ 
house    or    motor    shed    or   green-houses    or    conservatories    in 
connexion  with  the  said  dwelling-houses  respectively. 

11.  The  conveyance  shall  also  contain  a  proviso  that  in  case  Conveyance  to 
any  dwelling-house  or  buildings  shall  be  destroyed  or  damaged  by  for^ecuring*^^^ 
fire  or  shall  fall  into  disrepair,  and  the  Purchaser,  or  the  persons  oTc^venants 
deriving  title  under  him,  shall  fail  to  rebuild  or  repair  the  same  ^s  to  repairs, 
for  three  calendar  months  after  a  notice  requiring  him  or  them 
so  to  do  shall  have  been  given  to  him  or  them  or  left  at  or  upon 
the  premises,  then  and  so  often  as  the  same  shall  happen,  and 
notwithstanding  the  waiver  of  any  previous  default,  the  Vendor, 
or  the  persons  deriving  title  under  him,  owner  or  owners  for  the 
time  being  of  the  said  rent-charge,  may  at  any  time  during  the 
lives  of  the  A^endor  and  Purchaser  and  the  lives  of  the  children 
and  more  remote  issue  of  Her  late  Majesty  Queen  Victoria  now 
living,  or  the  lives  or  life  of  the  survivors  or  survivor  of  them,  or 
within  twenty-one  j^ears  after  the  death  of  such  survivor,  enter 
into  and  upon  the  premises,  and  execute  and  do  such  works, 
acts,  and  things  as  shall  be  necessary  or  proper  for  rebuild- 
ing or  repairing  the  same,  as  the  case  may  require,  and 
may  remain  upon  the  premises  and  receive  the  rents  and 
profits  thereof,  until  all  money  expended  in  such  rebuilding  or 
repairs,  and  all  costs  and  exj)enses  incurred  in  or  about  the 
exercise  of  such  power,  shall  thereby  or  otherwise  be  fully  paid 
and  satisfied. 
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Conveyance, 
by  whom  and 
at  whose  cost 
to  be  prepared. 

Vendor's  title 
accepted. 

Documents. 


12.  The  conveyance,  and  the  counterpart;  thereof,  shall  be 
prepared  by  the  Vendor's  sohcitors,  at  the  cost  of  the 
Purchaser. 

13.  The  Purchaser  has  examined  the  Vendor's  title,  and  is 
satisfied  therewith,  and  hereby  accepts  the  same  ((hi). 

14.  All  documents  of  title  relating  to  the  property  shall  be 
retained  by  the  Vendor,  who  shall  in  the  conveyance  give  to  the 
Purchaser  a  statutory  acknowledgment  of  his  right  to  production 
and  delivery  of  copies  thereof  [and  also  an  undertaking  for  the 
safe  custody  thereof  (c)] . 

As  WITNESS,  &c. 


Parties. 


Agreement 
to  sell. 


Completion. 


No.  XXII. 

AGREEMENT    for     Sale    of    Pieversion    in     Personal 
Property  (/). 


AN  AGREEMENT  made  the 


day  of 


-,  Between  A.  B., 


of,  &c.    (hereinafter  called  the  Vendor),   of    the  one  part,  and 

the  X.  Company,  whose  registered  office  is  at  (hereinafter 

called  the  Company),  by  ,  their  agent,   of  the  other  part. 

Whereby  it  is  agreed  as  follows  : — 

1.  The  Vendor  agrees  to  sell,  and  the  Company  agree  to  pur- 
chase,   at   the   price   of    ^ the   reversion    described  in  the 

schedule  hereto,  free  from  all  death  duties,  and  from  all  other 
ineumljrances. 

2.  The    purchase    shall    be    completed    and    the    purchase- 
money  iff')  paid  at  the  aforesaid  office  of  the  Company  [at  the 

office  of  Messrs. ,  the  A'endor's  solicitors]  on  the day  of 

,  and  if  from  any  cause  whatever  (other  than  wilful  default 


on  the  part  of  the    Vendor)  the  completion  of  the  purchase  is 


{(Id)  If  the  title  has  not  been  accepted,  then  the  agreement  will  follow 
Prec.  I.,  p.  2ol,  sup.,  with  tlie  additions  shown  in  the  text. 

(e)  Apart  from  express  provision  it  seems  that  the  purchaser  would  be 
entitled  to  the  documents :  Whitfield  v.  Faussett  (1749),  1  Ves.  Sen.  at 
p.  394.  If  the  vendor  is  a  trustee  or  mortgagee  he  will  nut,  of  course,  give 
an  undertaking  for  safe  custody. 

(/)  See  notes  to  Prec.  IV.  of  General  Conditions,  p.  225,  sup. 

{ff)  The  doctrine  of  vendor's  lien  for  unpaid  purchase-money  extends  to 
personal  estate :   Re  Studey,  1906,  1  Ch.  07  ;  75  L.  J.  Ch.  ^8. 
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delayed  after  the  last-mentioned  day,  the  purchase-money  shall 
bear  interest  at  the  rate  of  £ —  per  cent,  per  annum  from  that 
day  to  the  day  of  the  actual  payment  thereof. 

3.  The  Vendor  shall  ^Yithin  seven  days  after  the  date  hereof  Delivery  of 
deliver  to  the  Company  a  full    copy  of   the  instrument    under  com^gr*^ '^^"^ 
which  the  said  reversion  arises,  and  an  abstract  of  the  rest  of  his 

title  to  the  said  reversion  (including  any  appointments  of  new 
trustees  of  the  said  instrument),  [and  as  regards  any  fund  in 
Court  comprised  in  the  reversion,  a  coj^y  of  the  pay-office  certifi- 
cates of  such  fund]. 

4.  The  Company  shall  within  twenty-one  days  after  the  delivery  Requisitions. 
of  the  said  copy  [copies]  and  abstract  send  {cojitiiuic  as  in  clause  3 

of  Precedent  I.,  jk  233,  siij>.,  -^ai/'uiei  "  Compamj  "for  "  Ptirel(a>;er  "  ). 

5.  The  Vendor  shall,  before  the  date  fixed  for  completion,  at  Evidence  of 
his  own  expense  furnish  the  Company  with  evidence  of  the  age  riage'  identity 
of  the  tenant  for  life  mentioned  in  the  Schedule  hereto,  such  ;^^'c.  of  tenant 

'  tor  life  and 

evidence  to  include  the  birth  or  baptismal  certificate  of  such  Vendor, 
tenant  for  life,  and  any  necessary  evidence  of  identity  by 
statutory  declaration,  or  otherwise  as  may  be  required,  and  of 
the  age,  pedigree,  and  identity  of  the  Vendor,  such  evidence  to 
include  birth  or  baptismal  certificate,  [marriage  certificate,]  and 
statulor}'  declaration,  or  such  other  evidence  of  identity  as  may 
be  reasonably  reijuired. 

6.  The  Vendor  shall  cause  all  documents  of  title  in  the  pos-  Production  of 
session  of  himself  or  his  incumbrancers  to  be  produced  to  the 
Company  free  of  expense  to  them. 

7.  The  Company  shall  be  entitled    to    all  advantages  of  the  Provision  in 
said  reversion  from  the  date  of  this  Agreement,  and  if  the  said  of  tenant  for 
tenant  for  life  shall  die  before  the  completion  of   the  purchase,  compietiwi 
the  income  of  the  funds  and  property  mentioned  in  the  Schedule 

hereto  shall  belong  to  the  Company  as  from  such  death. 

8.  The  Vendor  will  at  his  own  exj)ense  furnish  to  the  Company,  Evidence  as 

if  required  by  them,  before  the  completion  of  the  purchase —  funds  and  as  to 

(a)  A  statement  signed  by  the  trustees  for  the  time  being  of  the  I'^fd  Siceb^ 
instrument  under  which  the  said  reversion  arises,  stating 
tliat  they  hold  the  investments  or  property  mentioned 
in  the  Schedule  hereto,  upon  the  trusts  of  the  said 
instrument,  together  with  a  letter  signed  by  one  of 
such  trustees  authorising  the  Company  to  obtain 
information  from  the  proper  offices  as  to  whether  the 
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Production  of 
securities  lield 
by  trustees. 


Power  for 
Company  to 
rescintl  on 
default  by 
Vendor. 


Vendor  to 

commute 

duties. 

[Power  for 
Company 
where  fund  is 
in  Court  to 
obtain  stox^ 
order.] 


said  investments  are  standing  in  the  names  of  the  said 
trustees,  and  what  distringas  notices  (if  any)  affect  the 
same  ;  and 
(h)  A  statement  signed  hy  the  said  trustees  of  the  aforesaid 
instrument,  and  also  by  any  trustees  of  any  derivative 
interest  in  the  said  investments  or  property  affecting  the 
Vendor's  title,  stating  what  notices  the  said  trustees 
respectively  have  received  of  assignments,  settlements, 
incumbrances,  or  other  dealings  affecting  the  said 
reversion. 

9.  The  Vendor  shall  also  cause  the  said  trustees  of  the  afore- 
said instrument  to  produce  to  the  Company,  free  of  expense  to 
them,  any  securities  or  deeds  relating  to  the  said  investments  and 
property  held  by  them. 

10.  If  the  Vendor  shall  fail  or  be  unable  to  comply  with  the 
terms  of  clauses  8  and  9  hereof,  the  Company  may,  by  notice  in 
writing  delivered  to  the  Vendor  or  to  his  solicitors,  rescind  this 
Agreement,  and  thereupon  the  Vendor  shall  pay  to  the  Company 
their  expenses  of  investigating  the  Vendor's  title  or  otherwise 
incurred  in  connexion  with  this  Agreement. 

11.  {Insert  a  clause  corresponding  to  clause  3  of  Precedent  X., 
2).  257,  sup.) 

[12.  As  regards  any  fund  in  Court  comprised  in  the  reversion, 
the  conveyance  to  the  Company  shall  contain  a  clause  empower- 
ing them  and  their  assigns  at  their  own  expense  to  apply  for 
and  obtain  a  proper  stop  order  that  no  part  of  such  fund  shall  be 
sold,  transferred,  or  dealt  with  without  notice  to  the  Company 
or  their  assigns,  and  upon  sucli  application  to  use  the  name  of  the 
Vendor  as  concurring  in  or  consenting  to  the  same.] 

As  WITNESS,  &c. 


The  Schedule  above  referred  to. 


The  ■ reversion  of  the  Vendor  under  the  Will  of , 

who   died  on    the  day  of  [or,  under   a   Settlement 

dated  the  day   of   ,  19 — ],  expectant  on   the   death 

of   ,    the  tenant  for    life,   aged  —  years  last  birthday,    in 

one share  of  the  following  investments  and  property  now 

standing  in  the   names   of  or  held  by  X.  and  Y.,  the  present 
trustees  of  the  above-mentioned   Will   [or  Settlement],  or  the 
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investments  and  property  for  the  time  being  representing  the 
same,  namely : — 

(State  particulars  of  investments  and  2)r<q)erfi/.) 

No.  XXIII. 
AGREEMENT  for  Sale  of  Policies  of  Assurance  (g). 

AN    AGREEMENT   made   the    day    of   ,   Between 

A.  B.,  of,  &c.  (hereinafter  called  the  Vendor),  of  the  one  part.  Parties. 
and  the  X.  Company,  whose  registered  office  is  at ■  (herein- 
after called  the  Company),  by  ,  their  agent,  of  the  other 

part. 

Whereby  it  is  agreed  as  follows  : — 

1.  The  Vendor   agrees  to  sell,  and  the    Company    agree  to  Agreement 

purchase,   at   the   price   of    £ ,  All  those  policies  of  ^"^^  '^'^  ^' 

assurance   mentioned   in   the    Schedule  hereto,  and  all  money 

to  become  payable  thereunder,  whether  by  way  of  bonus  or  other- 
wise, and  the  full  benefit  thereof  free  from  incumbrances. 

2.  {Completion  as  in  last  Precedent,  clause  2.) 

3.  The  Vendor  shall  within  seven  days  after  the  date  hereof  copies  of 
deliver  to  the  Company  (a)    full   copies   of   the   said   policies,  J^Sacto'f^ 
together  with  the  conditions  indorsed  thereon  or  incorporated  ^'*'^'^- 
therewith,  and  (b)  a  complete  abstract  of  his  title  to  the  said 
policies. 

4.  {llequisitions  as  in  Precedent  I.,  clause  3,  p.  233,  sup., 
substituting  "  Conipani/"    for   "  Purcliaser.'"  ) 

5.  The  Vendor  shall  before  the  date  hereinbefore  fixed  for  the  Evidence  of 
completion  of  the  purchase,   at  his  own  expense,  furnish  the  anaof***"^"'^ 
Company  with  proper  evidence  of  the  age  of  the  life  assured  by  i'lentity. 
each   of   the  said    policies  (including  a  certificate  of  birth   or 
baptism,   and  any  necessary  evidence  of  identity  by  statutory 
declaration,    marriage    certificate,    or    otherwise,    as    may    be 
required),   [and  the  Vendor   will   also   procure  the  age  of   the 
assured  to  be  admitted  on  each  of  the  said  policies  if  not  already 

so  admitted.] 

((/)  See  Goodeve,  Personal  Property,  4th  ed.,  139  et  seq.,  as  to  the  law 
relating  to  life  assurance  policies,  also  note  (?/i)  to  p.  226,  s»^(.  Notice  of  the 
assignment  must  be  given  to  each  oflice. 
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Policies  to  be 

warranted, 

indisputable, 

world-wide, 

and  free  from 

certain 

restrictions. 


Production 
of  documents 
of  title. 


Provision  in 
case  of  death 
of  assured 
before  com- 
pletion. 


Notices  of 
incumbrances. 


Power  for 
Company  to 
rescind  on 
default  of 
Vendor. 


Covenants 
for  title. 


6.  The  said  policies  are  warranted  by  tlie  Vendor,  and  are 
sold  as  being  in  ibe  bands  of  assignees  for  value,  (a)  indisputable 
except  on  the  ground  of  fraud,  (b)  world-wide,  (c)  free  from  all 
restrictions  as  to  the  occupation  of  the  person  whose  life  is 
assured,  and  (d)  free  from  liability  to  forfeiture  in  the  event 
of  the  death  of  the  person  whose  life  is  assured  by  suicide, 
duelling,  or  at  the  hands  of  justice.  [If  by  virtue  of  the  con- 
ditions of  any  policy  the  same  is  in  any  respect  not  as 
warranted,  the  Vendor  shall,  before  the  date  hereinbefore 
fixed  for  completion,  procure  the  effectual  removal  or  waiver  of 
such  conditions.] 

7.  The  Vendor  shall  cause  all  documents  of  title  in  the 
possession  of  himself  or  bis  incumbrancers  to  be  produced  to 
the  Company  free  of  expense  to  them. 

8.  The  Company  shall  be  entitled  to  all  advantages  of  each 
of  the  said  policies  from  the  date  of  this  Agreement ;  and  if  any 
of  the  said  policies  shall  become  payable  before  the  completion 
of  the  purchase,  the  full  benefit  of  such  policy  shall  belong  to 
the  Company. 

9.  The  Vendor  shall  cause  each  of  the  insurance  offices  with 
whom  the  said  policies  are  effected  to  furnish  to  the  Company, 
immediately  before  the  completion  of  the  purchase,  a  statement 
of  what  notices  (if  any)  such  office  has  received  of  assignments, 
incumbrances,  and  other  dealings  with  the  policy  or  policies  in 
that  office. 

10.  If  the  Vendor  shall  fail  or  be  unable  to  comply  with  the 
terms  of  clauses  5,  6,  and  9  hereof,  the  Company  may,  by  notice 
in  writing  delivered  to  the  Vendor  or  to  his  solicitors,  rescind  this 
Agreement  so  far  as  regards  the  purchase  of  the  said  policies, 
and  thereupon  the  Vendor  shall  pay  to  the  Company  their 
expenses  of  investigating  the  Vendor's  title  or  otherwise  incurred 
in  connexion  with  this  Agreement. 

11.  In  the  assignment  to  the  Company  the  Vendor  shall  be 
expressed  to  assign  as  beneficial  owner,  [and  the  assignment  shall 
contain  a  covenant  by  the  Vendor  from  time  to  time  to  give  to 
the  Company  or  their  assigns  at  least  ten  days'  notice  in  writing 
of  any  intended  change  of  abode,  and  that  his  executors  or 
administrators  will,  within  twenty-one  days  after  his  death, 
send  information  thereof  to  the  Company  or  their  assigns  by 
prepaid  letter  sent  through  the  post,  addressed  in  the  case  of 
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the  Company  to  them  at  their  chief  office  in  England  for  the 
time  being  (//)]. 

As  WITNESS,  Sec. 

The  Schedule  above  refekred  to. 
Particulars  of  the  above-mentioned  Policies. 


Name  of 
Assurance 
Company. 

Name  of 

Person  \\lii;>st' 

Life  is 

Assured. 

Amount 
Assured. 

Amount  of 

Bonuses  up  to 

date  of  this 

Agreement. 

Premiums 
and  when 
Paj'able. 

Date 
of  Policy. 

No. 
of  Policy. 

1. 
2. 
3. 

(/i)  The  latter  part  of  this  clause  will  not  be  used  unless  the  vendor  is 
selling  a  jiolicy  on  his  own  life. 
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PURCHASE    DEEDS. 

Pakt  I. 

FORMS  IN  PURCHASE  DEEDS  (a). 

LIST   OF   FOEMS   IN  PUECHASE  DEEDS. 

Section  I. — Eecitals. 

PAGE 

1.  Seisin  of  Vendor,  variations  where  there  are  leases  affecting- the 

I^roperty,  and  agreement  for  sale    291 

2.  Mortgage  of  freeholds  where   the   Mortgagees    concur  with  the 

owner  in  selling;  agreement  for  sale  and  for  Mortgagees  to 
concur.  Variations  where  only  part  of  the  mortgaged  property 
is  sold   291 

3.  Mortgage  of  freeholds  where  the  Mortgagees  are  selling  under 

their  statutory  power  of  sale   292 

4.  Mortgage  of    freeholds   where  Mortgagees  are  selling  luider  an 

express  power  of  sale  and  the  mortgage  is  dated  after  1881. 
Variations  where  the  Biortgage  is  dated  before  1882 292 

5.  Where  Mortgagees  are  selling  either  under   an  express  or    the 

statutory  power.  Eecital  that  principal  and  interest  is  due  and 
agreement  for  sale 293 

6.  Mortgage  of  freeholds  made  after  the  commencement  of  title  and 

subsequentlj"  discharged 293 

7.  Further  charge    293 

8.  Transfer  of  mortgage  of  freeholds 293 

9.  Eeconveyance  of  mortgage  of  freeholds    294 

10.  Settlement  of  freeholds  on   a  sale  under  the  Settled  Land  Acts     294 

11.  Eesettlement  of  freeholds  on  a  sale  under  the  Settled  Land  Acts. .     294 

a)  In  these  Forms  it  is  assumed  that  the  parties  to  tlie  conveyance  have 
previously  been  defined  as  "  the  vendor,"  "  the  purchaser,"  "  the  borrower," 
"the  mortgagee,"  "the  trustees,"  &e.,  as  provided  in  the  Precedents, 
Part  II.,  inf. 
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13.  Will  devising  freeholds  in  settlement,  on  a  sale  under  the  Settled 

Land  Acts ;  Death  and  j)robate  ;  conveyance  to  uses  by  way  of 

assent  296 

14.  xlgreement  for  sale  by  tenant  for  life 297 

15.  Conveyance  of  freeholds  upon  trust  for  sale 297 

16.  Will  devising  freeholds  upon  trust  for  sale   297 

17.  Agreement  for  sale,  where  trustees  for  sale  are  selling 298 

IS.     Will  on  a  sale   under   the   Land    Transfer   Act,    1897,  Part   I. 

Variation  where  there  is  an  intestacy     298 

19.  Title  to  copyholds  and  agreement  for  sale 298 

20.  Admittance  to  copyholds  and  agreement  to  sell  same    298 

21.  Mortgage  by  way  of  covenant  to  surrender  (without  a  surrender) 

where  Mortgagees  concur  with  Yendor 299 

22.  Mortgage  by  way  of  covenant  to  suixender ;  conditional  surrender, 

and  admittance  of  Mortgagees  and  agreement  for  sale,  where 
Mortgagees  sell  under  their  power  of  sale    '300 

23.  Admission,    conditional    surrender,    and    warrant    to    enter    up 

satisfaction  where  mortgage  has  been  paid  off 301 

24.  Settlement  of  copyholds  where  settled  by  reference  to  the  uses 

of  freeholds  and  the  tenant  for  life  sells,  the  Trustees  being 

on  the  rolls    301 

25.  Settlement  of  copyholds   on  trust  for   sale,    the  Trustees  being 

admitted 302 

26.  Will  devising  copyholds  to  such  uses   as   the   executors   should 

appoint  for  pui-2:»oses  of  a  sale,  the  executors  not  being 
admitted  (in  a  bargain  and  sale) 303 

27.  Will  devising  copyholds  to  Trustees  on  trust  for  sale.      Death 

and  probate  and  admission  of  Vendors      304 

28.  Lease,  mesne  assignments,  agreement  for  sale     304 

29.  Mortgage  by   sub-demise  where  Mortgagees  are   selling  under 

their  statutory  power.  Variaticms  where  the  head  term  is 
got  in  bj-  ap2)ointment  of  a  new  Trustee  or  iivider  an  irre- 
vocable power  of  attorney 305 

30.  Settlement  of  leaseholds  by  reference  to  the  uses   of    freeholds 

[or  Will  bequeathing  leaseholds  on  trusts  corresjjonding  to 
uses  of  freeholds] 306 

31.  Assignment  of   leaseholds  \_or   Will   bequeathing  leaseholds]  on 

trust  for  sale 306 

32.  Will  bequeathing  leaseholds  (on  a  sale  by  executors)    307 

Section  II. — Parcels. 

1.  A  piece  of  land 307 

2.  An  estate   where  described  in  a  Schedule.       Variation   where 

mines,  minerals,  and  powers  of  working  are  reserved 308 

3.  Fieehold  land  and  buildings.     Variation  where  the  laud  is  taken 

under  statutory  powers,  and  wLere  the  land  has  been 
registered  under  the  L.  T.  Acts,  1875  and  1897 309 
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4.  Land    conveyed    to    a  Eailway  Company,    where    minerals   are 

intended  to  pass    309 

5.  A  messuage.     Variation  wliere  former  and  modern    descriptions 

differ     309 

6.  A  plot  of  land  with  a  house  recently  erected,  and  with  a  right  of 

way  in  common  with  occupiers  of  other  houses 309 

7.  A  right  of  way,  when  granted  de  novo   310 

8.  Easements,  rights,  and  privileges  generally 311 

9.  A  Manor ;  Mansion  house  ;  Advowsons  and  rights  of   presenta- 

tion ;    Impropriate    rectoi-y    and    tithe    rent- charge ;     Lands 

described  in  a  Schedule 311 

10.  Short  foi'm  of  parcels  by  reference  to  Schedule    311 

11.  Allotment     311 

12.  An  equity  to  freehold  land 311 

13.  A  moiety  of  freehold  land 311 
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15.     Manufactory  with  fixed  machinery  and  plant   312 

10.     Tithe  rent-charge 312 

17.     Copyholds     312 

IS.     Freeholds    and    copyholds  intermixed,    where    they    cannot    be 

distinguished  ...    313 

19.  On  assignment  or  sub-demise  of  a  Lease   313 

20.  The  same  where  there  are  several  Leases 313 

21.  General  words.     Eestriction  on  the  effect  of  s.  6.  of  the  Couv. 

Act,  1881     313 

22.  Life  Assurance  policy.   Variation  for  several  policies 313 

23.  Eeversionary  share  in  personalty  where  accruing  shares  are  to  be 

included   314 

24.  Life  interest  in  personalty      314 

Section  III. — Miscellaneous  Forms. 

1.  Proviso  restricting  the  implied  covenants  for  title  by  a  tenant 

for  life 314 

2.  Proviso  restricting  the  implied  covenants  bj' a  remainderman ...  .      315 

3.  Provision   cutting  down  the  implied  statutory  covenants  on  the 

surrender  of  a  Lease 315 

4.  Provision  for  converting  Vendor's  implied  covenants  for  title  into 

absolute  covenants 315 

5.  Covenant  by  Pui-chaser  of  leaseholds  to  pay  rent,  &c 310 

6.  Acknowledgment  of  right  to  production.     Undertaking  for  safe 

custody.     Schedule  of  documents 317 

7.  Covenant  by  Mortgagor  to   give   undertaking  for   safe   custody 

when  documents  come  into  his  custody     317 

8.  Covenants   by   Pvu-chaser  of  building  land.     [Power  to  release 

covenants  and  vary  building  scheme.]     [Purchaser  not  to  be 
liable  after  he  has  parted  with  the  land] 318 
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9.     P]xecutiou  by  attornej'  and  attestation 319 

10.  Memorandum    of    acknowledgment    of    a    deed    by    a    married 

woman 320 

11.  Declaration  under  s.   73  of  the  Fin.  (1909-10)  Act,  1910,  where 

piu'chase-money  does  not  exceed  £500 321 

12.  Covenant  by  Purchaser  to  pay  increment  value  duty 321 


Section   I. 

Recitals. 

Whereas  the  Vendor  is  now  seised  in  fee  simple  in  possession       No.  1. 
free  from  incumbrances  [subject  to  and    with    the    benefit    of  ^~~^ 

the  Leases  mentioned  in   the   Schedule   hereto]    of    the  Yendor  [varia- 

hereditaments  hereinafter  described  and  has  agreed  to  sell  the  same  there  are 
to  the  Purchaser  [s]  for  the  like  estate  in  possession  free  from  ing^the  pro- 
incumbrances  at  the  price  of  £ .  P'^^'^yJ  ^"f 

J-  agreement 

for  sale. 

Whereas  by  an  Indenture  of  Mortgage  dated  the  day  of       No.  2. 

,  and  made  between  the  Vendor  of  the  one  part  and  the 


Mortgage  of 

Mortgagees  of  the  other  part,  the  Vendor,  being  then  seised  in  freeholds 

,  .         1         .  ■  e  e  •  y  ^    ^^liere  the 

tee   simple    ni    possession    free   irom    incumbrances,    conveyed  Mortgagees 
the   hereditaments   hereinafter  described  [with  other  heredita-  the'o^wnTr^hi 
ments  (6)1    unto    the    Mortgagees    in    fee    simple  (c)    by   way  s«^iiing;  <igi;ee- 

^   ■^-'  .  I.  \   /         J  J     ment  for  sale 

of   mortgage   for   securing   payment  to  the  Mortgagees  of   the  andforMort- 

principal  sum  of  £ [upon  a  joint  account  {<})]  with  interest  cu?.^%ark-^ 

thereon  as  therein  mentioned  :  oniTpIrt  o*f 

And  -whereas  the  Vendor  has  agreed  to  sell  the  hereditaments  '^'^^^  mortgaged 

.  .  "  .  .  property  is 

hereinafter  described  to  the  Purchaser  for  an  estate  m  fee  simple  sold. 
in  possession  free  from  incumbrances  at  the  price  of  £ : 

{h)  The  words  in  square  l)rackets  will  be  used  where  the  mortgage 
comprised  other  property  not  included  in  the  sale. 

(c)  If  the  mortgage  is  dated  before  1882,  for  "in  fee  simple"  sub^<titute 
"  and  their  heirs." 

(»/)  These  words  are  only  necessary  where  the  mortgage  is  made  before 
1882  and  some  of  the  mortgagees  are  dead:  Conv.  Act,  1881,  s.  61.  If 
that  is  the  case  the  names  of  the  original  mortgagees  will  be  set  out  in  the 
recital  of  the  mortgage  and  the  deaths  recited. 

19—2 
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No.  3. 

Mortgage  of 
freeliolds 
where  the 
Mortgagees 
are  selhng 
under  their 
statutory 
power  of  sale. 


And  whereas  the  principal  snm  of  £ and  no  more    is 

now  owing  to  the  Mortgagees  upon  the  security  of  the  recited 
Mortgage,  all  interest  thereon  having  been  paid  as  they  hereby 
acknowledge,  and  they  have  agreed  on  receiving  the  sum  so  due 

to  them  [on  receiving  the  sum  of  £ (c)]  [being  satisfied  with 

the  security  which  will  remain  after  the  execution  of  these 
presents  ( /)]  to  join  in  these  presents  in  manner  hereinafter 
appearing. 

Whereas  by  an  Indenture  of  Mortgage  dated  the day  of 

,  and  made  between (tJie  Morigcujor)  of  the  one  part  and 


the  Vendors  {<j)  of  the  other  part,  the  hereditaments  hereinafter 
described  were  conveyed  unto  the  Vendors  in  fee  simple  by  way 

of  mortgage  for  securing  payment  by  the  said {MorUjarjor) 

on  the  day  therein  mentioned  and  since  passed  of  the  sum  of 
£- — —  advanced  by  them  [upon  a  joint  account  (/<)]  to  the  said 
{MorlgcKjo)-),  with  interest  thereon  as  therein  mentioned. 


No.  4. 

Mortgage  of 
freeholds 
where  Mort- 
gagees are 
selling  under 
an  express 
power  of  sale 
and  the  mort- 
gage is  dated 
after  1681. 
Variations 
where  the 
mortgage  is 
dated  before 
1882. 


Effect  of 
express  power 
of  sale  after 
1881. 


Add  to  Form  No.  3  (i). 

And  the  said  Indenture  contained  a  power  for  the  Vendors 
and  the  persons  deriving  title  under  them  at  any  time  after  the 
day  therein  mentioned  and  since  passed   without  any  further 

consent  by  the  said (Mortgfu/or)   or  the  persons  deriving 

title  under  him  to  sell  the  said  hereditaments  [either  by 
public  auction  or  by  private  contract,  and  subject  to  any 
conditions  as  to  title  or  otherwise  as  the  Vendors  or  the  persons 

(e)  These  words  will  be  used  where  the  mortgagees  release  part  of  their 
security  and  receive  part  of  the  purchase-money. 

(/)  These  words  will  be  used  where  the  mortgagees  release  part  of  their 
security  without  receiving  any  consideration. 

'{g)  In  this  case  the  mortgagees  will  be  defined  as  the  vendors. 

(li)  These  words  are  onlj^  inserted  where  some  of  the  mortgagees  are 
dead:  see  Conv.  Act,  1881,  s.  61.  In  that  case  the  names  of  the  original 
mortgagees  will  be  set  out  in  the  recital  of  the  mortgage  and  the  deaths 
recited. 

{i)  S.  19  of  the  Conv.  Act,  1881,  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  exjiressed  in  the  mortgage  deed,  and  takes  effect  subject  to 
the  terms  of  the  mortgage  deed:  sub-s.  3.  In  Life  Interest,  &c. 
Corp.  V.  Haud-iu-Uand,  &c.  Sociely,  1898,  2  Oh.  230,  239  ;  67  L.  J.  Oh. 
548,  it  was  held  that  an  express  power  of  sale  did  not  exclude  the  statvitory 
power. 
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deriving  title  under  them  (A)  should  think  fit,  with  power  for  the 
Vendors  and  the  persons  deriving  title  under  them  (A;)  to  execute 
assurances  and  give  effectual  receipts  for  the  purchase-money  (/)]. 

And    whereas   the   said   sum   of   £ ,    and   an  arrear  of       No.  5. 

interest  thereon  are  still  due  to  the  Vendors  upon  the  security  ^vhere  Mort- 
of  the  recited  mortgage  and  they  have  in  exercise  of  their  i)Ower  gageesare 

*=    ^  ^  ,  .  -^  selling  either 

of  sale  agreed  to  sell  the  hereditaments  hereinafter  described  to  under  au 
the  Purchaser  for  an  estate  in  fee  simple  in  possession  free  from  sSrutory^ 
incumbrances  at  the  price  of  £ .  E^elftaithat 

principal  and 

And  whereas  by  an   Indenture  of  Mortgage  dated  the interest  is  due 

^  o    o  j^mj  agreement 

day  of -,  and  made  between  the  said ■  {Moiijiarior)  of  the  for  sale. 

one  part  and  and (Mortgagees)  of  the  other  part,  the       No.  6. 

said  {Mortgagor)  conveyed  the  hereditaments  hereinafter  Morttra^e  of 

described    unto    the  said  and (Mortqaaees)    in    fee  freeholds  made 

_   ^  ^'    ■  '  after  the  com- 

simple  (/«),  sul)ject  to  redemption  by  the  said {Mortgagor)  on  mencement  of 

payment  of  the  sum  of  £ then  advanced  by  tlie  said •  subsequently 

and- {Mortgagees)  and  interest  thereon  as  therein  mentioned,  '^'^'^'^^^^o®  • 

And  whereas  by  an  Indenture  of  Further  Charge  dated  the       No.  7. 

day  of ,  and  made  between  the  Vendor  of  the  one  part 

and  the  Mortgagees  of  the  other  part,  the  Vendor  charged  the  Charge. 
hereditaments   comprised    in    the    recited    mortgage    with   tLe 
payment  to  the  Mortgagees  of  the  further  sum  of  £  - — ,  as  well 

as  the  said  sum  of  £ ,  making  the  aggregate  mortgage  debt 

of  £ ,  with  interest  thereon  as  therein  mentioned. 

And    whereas  by  an  Indenture  of  Transfer  datel  the No.  8. 

day   of    ,    and   made    between    the    said   and   ~      ;     ;; 

■^  Transfer  of 

{Mortgagers)  of  the  one  part  and ■  {Transferee)  of  the  other  mortgage  of 

part,  the  said ■   and  {Mortgagees)  assigned    the    said 

(k)  The  words  "or  the  persons  deriving  title  under  them  "  will  only  be 
inserted  where  some  of  the  original  mortgagees  are  dead  or  if  there  have 
been  transfers  of  the  mortgage,  in  which  case  the  names  of  the  mortgagees 
will  be  set  out  in  this  recital. 

(/)  S.  19  of  the  Conv.  xVct,  1881,  only  applies  to  mortgages  executed  after 
1881  :  see  sub-s.  4.  As  to  mortgages  executed  before  1882,  see  Lord 
Cranworth's  Act,  1860,  (23  &  24  Vict.  c.  145,  Part  II.),  repealed  by  s.  71  of  the 
Conv.  Act,  1881,  which  i^reserves,  in  the  case  of  mortgages  prior  to  1882,  the 
powers  conferred  by  the  fonner  Act. 

{m)  Or  "and  their  heirs"  if  the  mortgage  is  dated  before  1882. 
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mortgage  debt  of  £,- 


No.  9. 

Reconveyance 
of  mortgage  of 
freeholds. 


No.  10. 

Settlement  of 
freeholds  on  a 
sale  under  the 
Settled  Land 
Acts. 


and  the  interest  thereon  to  the  said 

{Transferee)  absohitely,  and  also  conveyed  to  him  in  fee 

simple  (h)  the  hereditaments  comprised  in  the  recited  Mortgage 

[and    then    remaining    vested    in    the    said    and   

{Morttjagees)  (o)],  subject  to  the  right  of  redemption  then 
subsisting  therein,  on  payment  of  the  said  mortgage  debt  of 
£ and  the  interest  thereon. 

And  whereas  by  an  Indenture  of   Reconveyance  dated  the 

day  of  ,  and  made  between  the  said  ■ and  

{Mortgagees)  of  the  one  part  and  the  said  {Mortgagor)  of 

the  other  part  in  consideration  of  the  payment  by  the  said 

(Mortgagor)  of  all  principal  money  and  interest  then  owing  upon 

the  security  of   the  recited  Mortgage,  the  said  and  

{Mortgagees)    conveyed    the    hereditaments    comprised    in    the 

recited  Mortgage  unto  tbe  said {Mortgagor)  in  fee  simple 

discharged  from  all  principal  money  and  interest  secured  by  and 
all  claims  under  the  recited  Mortgage. 


No.  11. 

Resettlement 
of  freeholds  on 


Whereas 
—  day  of 


under    an    Indenture    of    Settlement    dated    the 
— ,  and  made  between  the  Vendor  of  the  1st  part, 

of    the    2nd  part,  and  of  the    3rd    part  (being   a 

settlement  made  in  consideration  of  the  marriage  solemnised  on 

the day  of between  the  Vendor  and  the  said ),  the 

hereditaments  hereinafter  described  (with  other  hereditaments) 
now  stand  limited  free  from  incumbrances  to  uses  under  which 
the  Vendor  is  tenant  for  life  in  possession  and  the  Trustees  [as 

appears  from   the  Schedule   hereto  (/))  ]    are   the  present 

Trustees  thereof  ((/)  with  a  power  to  sell  all  or  any  of  the 
hereditaments  thereby  settled  [or  for  all  the  purposes  of  the 
Settled  Land  Acts,  1882  to  1890] . 

Whereas  by  an  Indenture  of  Resettlement  dated  the day 

of  ,  and  made  between  {Jii'st  tenant  for  life)  (since 

{n)  Or  "  and  his  heirs  "  if  the  transfer  was  made  before  1882. 

(o)  These  words  are  only  necessary  where  part  of  the  original  security 
has  been  sold  or  released. 

(p)  For  a  form  of  a  schedule  containing  appointments  of  new  trustees 
see  Form  No.  12. 

{ij}  In  settlements  made  before  1883  the  power  of  sale  should  be  referred 
to  in  Older  to  show  who  are  Settled  Land  Act  trustees.  In  settlements 
made  after  18S2  the  trustees  will  probably  be  expressly  a^jpointed  for  the 
purposes  of  the  Acts,  and  then  the  words  within  brackets  will  be  substituted. 
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deceased)  of  the  1st  part,  the  Vendor  of  the  2nd  part,  and ttiSeMier 

and (heremafter  called  the  Original  Trustees)  of  the  3rd  part,  Land  Acts. 

the  hereditaments  hereinafter  described  (with  other  hereditaments) 
were  limited  To  the  use  of  the  Original  Trustees  for  the  term  of 
500  years  upon  certain  trusts  for  raising  portions  for  the  younger 

children  of  the  said (under  which  trusts  no  money  has  yet 

been  raised  (r) ),  and  subject  thereto  and  to  a  yearly  jointure 

rent-charge  of  M limited  to during  the  residue  of  her 

life  if  she  should  survive  the  said (which  rent-charge  deter- 
mined by  reason  of  her  death  on  the day  of (s)),  To  the 

USE  of  the  said during  his  life,  with  remainder  to  the  use  of 

the  Vendor  during  the  residue  of  his  life  with  remainders  over,  and 
it  was  provided  by  the  said  Resettlement  that  the  Original  Trus- 
tees and  the  survivor  of  them  and  the  executors  or  administra- 
tors (ss)  of  such  survivor  or  other  the  trustees  or  trustee  for  the 
time  being  thereof  should  be  the  trustees  or  trustee  thereof  for 
the  purposes  of  the  Settled  Land  Acts,   1882  to  1890,  and  that 

the  said (First  Tenant  for  Life)  during  his  life  and  after 

his  death  the  Vendor  during  the  residue  of  his  life  should  have 
power  to  appoint  a  new  Trustee  or  new  Trustees  thereof. 

And  whereas  the  said {^ftrst   tenant  for  life)  died  on  the 

day  of : 

And  whereas  under  and  by  reason  of  the  Indentures  and  facts 

mentioned  in  the  Schedule  (0  hereto  the  Trustees  are  the 

present  Trustees  of  the  recited  llesettlement. 

The  Schedule   above  referred  to.  No.  12. 

Particulars,    documents,    and    facts    relating  to  the  appoint-  schedule 
ment  of  new  Trustees  of  the  recited  Eesettiement  [Will] .  alipo]nfments 

10th  March,  1894.  On  this  date  the  said  (one  of  the  Trustees)  died. 
1st  July,  1895.     By  an  Indenture  of  Aj)pointment  of  this  date 

made   between  {person  having  power  to 

appoint  new  trustees)  of  the  1st  part,  the  said 

(r)  If  money  has  actually  been  raised,  by  mortgage  or  sale  of  the  term  the 
tenant  for  life  cannot  override  it :  S.  L.  Act,  1882,  s.  20  (2)  (ii.). 

(s)  If  the  jointure  were  subsisting  the  tenant  for  life  could  override  it : 
ib.,  s.  20  ;  unless  a  term  had  been  created  under  Conv.  Act,  LS81,  s.  44,  and 
money  raised  on  the  term. 

(ss)  See  as  to  powers  being  exercisable  by  the  personal  representatives 
of  a  sole  or  last  surviving  trustee:  T.  Act,  189;3,  s.  22;  Be  I!.oHtfe<l(/e,  1909, 
1  Ch.  280;  78  L.  J.  Ch.  136. 

[t)  For  a  form  of  schedule,  see  Form  12. 


of  new 

Trustees. 
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(retiring  Trustee)  of  the  2nd  part,  and  the 
Trustees  (u)  of  the  3rd  part,  tlie  said 


No.  13. 

Will  devising 
freeholds  in 
settlement  on 
a  sale  under 
the  Settled 
Land  Acts. 


Death  and 
Probate. 


[Convej-ance 
to  uses  by 
way  of 
assent] . 


Whereas 


(person  appointing),  in  exercise  of  the  power  for 
that  purpose  conferred  on  him  by  the  I'ecited 
Eesettlement  [Will] ,  ajjpointed  the  Trustees  to 

be  Trustees  thereof  in  the  place  of  the  said 

(deceased  Trustee)  and (retiring  Trustee), 

who  retired  from  the  Trust,  and  for  all  the 
purjDoses  thereof  [and  the  hereditaments  then 
remaining  subject  to  the  limitations  of  the 
recited  Eesettlement  [Will]  were  by  declara- 
tion (x)  duly  vested  in  the  Trustees  for  the 
estates  terms  or  interests  therein  of  the 
original  Trustees  upon  the  trusts  thereof  (?/)] 
(recite  in  the  sclieduJe  in  a  similar  way  any  other 
appnintnu'nts  if  required). 
-,  deceased,  being  at   his  death    seised    in  fee 


simple  in  possession  free  from  incumbrances  of  the  heredita- 
ments hereinafter  described,  duly  made  his  Will  dated  the 

day  of ,  and  thereby  after  apjwinting and to  be 

the  executors  and  trustees  of  his  Will  for  all  the  purposes  of  the 
Settled  Land  Acts,  1882  to  1890,  devised  his  real  estate  (includ- 
ing the  hereditaments  hereinafter  described)  To  the  use  of  the 
Vendor  during  his  life,  with  remainders  over  : 

And  whereas  the  said  testator  died  on  the  day  of 

without  having  revoked  or  altered  his  said  Will    [except  by  a 

codicil  dated   the  day  of  ~ ,  which  did  not  affect  the 

devise  of  his  real  estate  contained  in  his  said  Will]  which    [said 

Will  and  codicil  were]    was  on  the day  of duly  proved 

at    the    Principal     [ District]    Probate    Eegistry    by    the 

executors  therein  named  : 

[And  whereas  by  an  Indenture  dated  the day  of , 

and  made  between  the  said  and (tJie  executors)  of  the 

one  part  and  the  Vendor  of  the  other  part,  the  said and 

being  satisfied  as  to  the  payment  of  the  funeral  and  lesla- 

{u)  "The  trustees"  will  be  defined  in  the  deed  to  mean  the  present 
trustees. 

{x)  SeeT.  Act,  1893,  s.  12. 

(y)  These  words  will  be  vised  where  the  legal  estate  in  the  freeholds 
is  in  the  trustees.  A  vesting  declaration  is  also  requii'ed  for  any  settled 
leaseholds  and  for  any  terms  of  years  created  by  the  settlement  or  for  any 
estate  which  may  be  given  to  the  trustees,  e.g.,  by  a  name  and  arms  clause. 
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meutary  expenses  and  debts  of  the  said  testator,  and  by  way  of 
assent  to  the  recited  devise  convej'ed  the  freehold  hereditaments 
so  devised  in  settlement  as  aforesaid  to  the  Vendor  in  fee  simple, 
To  THE  USES,  Upon  the  trusts  and  subject  to  the  po\Yers  and 
provisions  declared  concerning  the  same  by  the  recited  AVill  (z).] 

And  whereas  the  Vendor  as  tenant  for  life  in  possession  under      No.  14. 
the  recited  Settlement  [Will]  has  agreed  to  sell  to  the  Purchaser  j^^^.^^^^^^ 
the  hereditaments  hereinafter  described  and  the  fee  simple  thereof  for  sale  by 

.  tenant  for  life. 

in  possession  free  from  nicumbrances  at  tlie  price  oi  i' . 


Whereas  by  an  Indenture  dated  the day  of ,  and  made      No.  15. 

between  the  said (husband)  oi  the  1st  part,  the  said ~  : 

^  '-  Conveyance  oi 

(icife)  (then spinster)  of  the  2nd  part,  and  the  Vendors  (a)  freeholds  upon 

.,  ,  ,.  ,.  •  1         J  •  f    trust  for  sale. 

of  the  3rd  part  (being  a  conveyance  made  in  consideration  of 

the  marriage  solemnised  on  the day  of  between  the 

said and )  the  hereditaments  hereinafter  described  were 

[with  other  hereditaments]  conveyed  To  the  use  (after  the 
solemnisation  of  the  said  marriage)  of  the  Vendors  in  fee  simple 
Upon  trust  to  sell  the  same  or  any  part  thereof  at  the  request    . 

in  writing  of  the  said — —  (Itiishand)  and {i^'ifc)  during  their 

joint  lives,  And  to  stand  possessed  of  the  net  proceeds  of  such 
sale  and  also  of  the  rents  and  protits  of  the  premises  until  sale 
Upon  the  trusts  therein  referred  to  {b). 

Whereas ,  being    at    his    death    seised    of    the    heredita-       No.  16. 

ments    hereinafter    described    for     an     estate    in    fee    simple  „.„  ,    r: 

•^  _       VViU  devising 

in     possession      free     from      incumbrances,     duly     made      his  freeholds  upon 
Will  dated  the day  of and  thereby,  after  appointing  the 


trust  for  sale. 


(z)  This  recital  cf  a  conveyance  to  the  uses  of  the  Will  is  ouly  required  Assent  to  a 

QGVISG  01' 

■where  the  testator  died  after  1S97  :  see  L.  T.  Act,   1897,  Part  I.     A  mere  conveyance 

assent  in  writing  would  be  sufficient  to  pass  the  legal  estate  to  the  uses  of  to  uses. 

the  Will,  but  the  practice  is  to  take  a  conveyance,  which  is  less  likely  to  be 

mislaid. 

(a)  In  this  case  the  trustees  for  sale  will  be  defined  as  "  the  vendors." 

(i)  Trustees  for  sale,  where  the  trust  for  sale  was  created  after  1881,  have   Power  of 

power  to  seU  by  auction  or  private  treaty,   &c. :  T.  Act,  1893,  s.  13.     Lord  trustees  to 

■^  •'  ^  •'  .  sell  by  auction. 

Cranworth's  Act  (1860)  (23  &  24  Vict.  c.  145,  Parti.),  conferred  similar  powers 

on  trustees  with  express  powers  of  sale,  but  required  the  consent  of  persons 

entitled  to  the  rents  and  profits,  who  were  sui  juris,  unless  theii'  concurrence 

was  expressly  exempted  by  the  instrument  conferring  the  power.     8.  35  of 

Conv.  Act,  1881,  took  the  place  of  Part  I.  of  Lord  Cranworth's  Act,  which 

was  repealed  by  s.  64  of  the  S.  L.  Act,   1882,  which  itself  was  repealed  by 

the  Statute  Law  Eevision  Act,   1898.      S.    35  of  the  Conv.  Act,    1881,  was 

repealed  by  s.  51  of  the  T.  Act,  1893. 
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No.  17. 

Agreement  for 
sale,  where 
trustees  for 
sale  are 
selling. 


No.  18. 

Will  on  a  sale 
under  the 
Land  Transfer 
Act,  1897, 
Part  I. 
Variation 
where  there  is 
an  intestacy. 


No.  19. 

Title  to  copy- 
holds and 
agreement 
for  sale. 


No.  20. 

Admittance  to 
copyholds  and 


Sale  by 
executors  of 
freeholds. 


Vendors  (c)  to  be  his  executors  and  trustees,  devised  to  them  his 
real  estate  (including  the  hereditaments  hereinafter  described) 
Upon  trust  to  sell  the  same  and  to  stand  possessed  of  the  net 
proceeds  of  such  sale  and  also  of  the  rents  and  profits  of  the 
premises  until  sale  Upon  the  trusts  therein  mentioned  : 

And  whereas  the  said  testator  died  on  the day  of 

without  having  revoked  or  altered  his  said  Will,  which  was  on  the 

day  of duly  proved  at  the Probate  Registry  by  the 

Yendors  ((/). 

And   whereas   the   Yendors    (the   trustees   for   sale)  as  such 

trustees  as  aforesaid  have  [at  the  request  of  the  said and 

(tJie    pers())is    required    hi/    the    trust    to    cojiseut    to    the 

sale)  (testified  by  their  execution  of  these  presents)]  agreed  to 
sell  to  the  Purchaser  the  hereditaments  hereinafter  described 
and  the  fee  simple  thereof  in  possession  free  from  incumbrances 
at  the  price  of  £ . 

Whereas being   at   his  death    seised    in    fee    simple  in 

possession  free  from  incumbrances  of  the  hereditaments  here- 
inafter described,  died  on  the day  of (eitJier)  having  by  his 

Will  dated  the day  of  - — ■  appointed  the  Yendors  to  be  his 

executors,  who  on  the day  of  — —  duly  proved  his  said  Will  at 

the  Principal  [ District]  Probate  Registry  (e)  (or)  intestate, 

and  Letters  of  Administration  to  his  estate  and  effects  were  on 

the day  of granted  out  of  the  Principal  [ District] 

Probate  Registry  to  the  Yendors. 

Whereas  the  Yendor  is  now  seised  of  the  hereditaments 
hereinafter  described  and  covenanted  to  be  surrendered  for  an 
estate  of  inheritance  in  possession  according  to  the  custom  of 

the  Manor  of ,  in  the  County  of ,  and  has  agreed  to  sell 

the  same  to  the  Purchaser  free  from  incumbrances  at  the  price 

of  i: — ij). 

Whereas  on  the day  of  the  Yendor  was,  pursuant 

to  a  Surrender  dated,  &c.  \_or  a  specific  devise  contained  in  the 

{(')  The  trustees  for  sale  will  be  defined  as  "  the  vendors  "  in  this  case. 

((/)  If  the  testator  died  after  1897  and  the  executors  have  not  assented  to 
the  devise,  title  may  be  made  under  L.  T.  Act,  1897,  Part  I.,  see  Form 
No.  18,  inf. 

{c)  This  Form  is  only  applicable  where  the  testator  died  after  1897  and  the 
executors  have  not  assented  to  the  devise. 

(/)  If  this  Form  is  used  the  date  of  the  admission  should  be  referred  to  in 
the  parcels.     If  preferred  the  admission  may  be  recited,  see  next  Form. 
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Will  of  ,  dated,  Sec,  or  an  Indenture  of  Bargain  and  Sale,  agreement  to 

dated.  Sec] ,  admitted  to  the  copjliold  hereditaments  hereinafter 
described,   To  hold  to  the  Vendor  and  his  heirs  at  the  will  of 

the  lord  according  to  the  custom  of  the  Manor  of ,  in  the 

County  of (g)  : 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser 
the  said  copyhold  hereditaments  for  an  estate  of  inheritance  in 
possession  accordmg  to  the  custom  of  the  said  Manor  subject  to 
the  accustomed  fines,  heriots,  suits  and  services,  but  free  from 
incumbrances,  at  the  price  of  £ . 

Whereas  by  an  Indenture  of  Mortgage  dated  the day  of      No.  21. 

and  made  between  the  Vendor  of  the  one  part  and  the  Mort-  ^^^^^.^^^.^  ^ 

gagees  of  the  other  j^art,  the  Vendor  covenanted  with  the  Mort-  by  way  of 
gagees  that  the  Vendor  would  surrender  to  the  lord  of  the  Manor  suneuder 

of in   the   County   of the  hereditaments   hereinafter  surrender) 

described,  To  the  use  of  the  Mortgagees  and  their  heirs  according  g^^JJeg  concur 
to  the  custom  of  the  said  Manor,  subject  to  the  usual  proviso  with  Vendor. 
for  making  void  the  said  surrender  on  payment  by  the  Vendor  to 

the  Mortgagees  of   the  sum  of  Jd ,  with  interest  thereon  as 

therein  mentioned : 

And  whereas  no  surrender  has  ever  been  made  pursuant  to 
the  foregoing  covenant  (//) : 

And  whereas  the  Vendor  has  agreed  to  sell  the  said  heredita- 
ments to  the  Purchaser  free  from  incumbrances  for  an  estate  of 
inheritance  according  to  the  custom  of  the  said  Manor  at  the 
price  of  £ : 

And  whereas  the  principal  sum  of  £ and  no  more  is  still 

owing  to  the  Mortgagees  upon  the  security  of  the  recited 
Mortgage,  all  interest  having  been  paid  as  they  hereby  acknow- 
ledge, and  they  have  agreed  upon  receiving  the  sum  so  due  to 
them  to  join  in  these  presents  in  manner  hereinafter  appearing. 

{(/)  If  preferred,  the  surrender,  bargain  and  sale,  conveyance  under  a 
statutory-  power,  or  devise  on  wliicli  the  admission  is  based  may  also  be 
recited  in  full. 

(//)  In  this  case  the  mortgagees  have  a  mere  equitable  security,  and  it  is  Procedure  for 
sufficient  for  them  to  join  in  the  covenant  to  surrender  bj'  the  vendor  to  inort*a^e"of'^ 
acknowledge  payment  of  the  mortgage  money  and  release  theii"  equity.    For  copyholds 
a  form  of  a  recital  of  a  conditional  siu-render,  see  next  Form.     If  there  has  iiioi-t^.^J^j.  jj.ia 
been  a  conditional  surrender  without  admission  the  mortgagees  obtain  an   not  been 
imperfect    legal  interest.       To  discharge  this  a   warrant  of  satisfaction  is   "■""""<^<i- 
required. 
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No.  22. 

Mortgage  by 
way  of 
covenant  to 
surrender ; 
conditional 
surrender  a)id 
admittance  of 
Mortgagees 
and  agreement 
for  sale,  where 
Mortgagees 
sell  under 
their  power 
of  sale. 


Whereas  by  an  Indenture  of  Mortgage  dated  the day  of 

—  and  made  between  (tJie  Mortgagor)  of  the  one  part 


Where  mort- 
gagee must  be 
admitted  to 
copyholds. 


and    the  Vendors  {the  Mortgagees)  of  the  other  part,  the  said 

{Mortgagor)   covenanted  with  the  Vendors  that   he  would 

surrender  to  the  lord  of  the  Manor  of in  the  County  of 

the  hereditaments  hereinafter  described,  To  the  use  o£  the 
Vendors  and  their  heirs  according  to  the  custom  of  the  said 
Manor,  subject  to  the  usual  proviso  for  making  void  the  said 
surrender  on  payment  (/)  on  a  day  therein  mentioned  and  since 

passed  by  the  said {the  Mortgagor)  to  the  Vendors  of  the  sum 

of  £ then  advanced  to  him  with  interest  thereon  as  therein 

mentioned  : 

And    whereas    on    the    day   of    the    said   

{Mortgagor)  out  of  court  surrendered  the  said  hereditaments 
into  the  hands  of  the  lord  of  the  said  Manor  by  the  hands  and 
accejitance  of  his  steward  according  to  the  custom  of  the  said 
Manor,  To  the  use  of  the  Vendors  and  their  heirs  at  the  will  of 
the  lord  according  to  the  said  custom  and  by  and  under  the 
rents,  suits  and  services  therefor  due  and  of  right  accustomed, 
but  subject   to  a  condition   for  making  void  such  surrender  if 

the  said (Mortgagor)  should  on  a  day  therein  mentioned 

and  since  passed  pay  to  the  Vendors  the  said  sum   of  £ 

with  interest  thereon  as  therein  mentioned  : 

And  whereas  (A)  on  the day  of the  Vendors  were 

duly  admitted  to  the  said  hereditaments  pursuant  to  the  recited 
surrender,  To  hold  to  them  and  their  heirs  by  copy  of  court  roll 
at  the  will  of  the  lord  according  to  the  said  custom  by  and 
under  the  rents,  suits  and  services  therefor  due  and  of  right 
accustomed : 

And  whereas  the  Vendors  have  agreed  to  sell  the  said  here- 
ditaments (/)  to  the  Purchaser  free  from  incumbrances  for  an 
estate  of  inheritance  according  to  the  custom  of  the  said  Manor 
at  the  price  of  £ . 

(i)  If  the  mortgnge  is  made  before  1882  the  express  power  of  sale  will 
also  be  recited. 

(/i)  The  mortgagees  must  be  admitted  before  they  can  surrender  to  the 
use  of  a  purchaser.  It  is  not  usual  to  take  admission  until  a  sale,  for  if  the 
mortgage  is  paid  off  it  involves  a  surrender  to  the  mortgagor,  who  on 
admis.sion  will  be  liable  to  jjay  the  usual  fees. 

(/)  The  statutory  power  of  sale  is  implied  by  the  covenant  to  surrender, 
which  is  by  deed  :  Conv.  Act,  1881,  s.  19. 
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Whereas  on   the   day  of   the  Vendor   was   duly      No.  23. 

admitted  to  the  hereditaments  hereinafter  described,  To    hold  Aciinissiou 
to  him  and  his  heirs  by  copy  of  court  roll    at  the  will  of  the  conditional 

•J  ^  -J  ^  surrender,  and 

lord  according  to  the  custom  of  the  Manor  of ,  in  the  County  warrant  to 

of ,  by  and  under  the    rents,    suits    and  services  therefor  satisfaction 

due  and  of  right  accustomed  :  g'llge  hlTbeen 

And  whereas  {recite  covenant  to  surrender,  see  Form  No.  21):  paid  off. 

And  whereas  on  the day  of the  Vendor  out  of  court 

surrendered  the  said  hereditaments  (continue  recital  of  conditional 
surrender,  as  in  Form  No.  22,  substituting  the  names  of  the 
Mortgagees  for  the  Vendors,  and  "  the  Vendor  "  for  "  the 
Mortgagor")  : 

And  whereas  by  a  Memorandum  dated  the ■  day  of  — — ■ 

under  the  hands  of  the  said  and  (Mortgagees),  and 

addressed  to  the  steward  of  the  said  Manor,  after  recitals  whereby 
it  appeared  that    the  said  principal    money   and   interest   had 

been   discharged    {)n),    the    said   and   •    (Mortgagees) 

authorised  the  said  steward  to  enter  up  satisfaction  of  the 
recited  conditional  surrender. 

Whereas  by   an  Indenture  of  Settlement  dated  the day      -^o.  24. 

of ,  and  made  between  the  Vendor  (/t),  of  the  1st  part, Settlement  of 

the  wife  of  the  Vendor  (then  ,  spinster)  of  the  2nd  part,  and  wheie°settted 

the  Trustees  of  the  3rd  part  (being  a  settlement  made  in  con-  by  i;eference 

J-  ^  "  to  the  uses  oi 

sideration  of  the  marriage  shortly  afterwards  solemnised  between  freeholds  and 

•  1  -,  111,  T  J      J 1  •        tbe  tenant  for 

the  Vendor  and  the  said ),  the  freehold  hereditaments  therein  life  sells,  the 

mentioned   [including   the    freehold   hereditaments    hereinafter  on"theTOiis!"° 
described  (o)]    were  limited  after  the  solemnisation  of  the  said 

(??()  A  separate  receipt  can  be  taken  in  this  case.     Of  course  a  warrant  to   Stamp  on 
enter  up  satisfaction  is  only  applicable  where  the  mortgagees  have  not  been   enter  up 
admitted.     Before  the  Htamp  Act,   1870,  warrants  were  not  liable  to  duty,   satisfaction. 
Now,  in  the  case  of  a  mortgage  of  copyholds  alone,  the  warrant  is  charged 
with  atl  valorem  reconveyance  duty.     Where  copjdiolds  and  freeholds  are 
included  in  the  same  mortgage,  the  reconveyance  of  the  freeholds  is  alone 
chargeable.      Several  warrants  relating  to  one  mortgage  of  copyholds  in 
different  manors  are  chargeable  as  to  one  only.     The  remainder  bear  an 
adjudication  or  a  denoting  stamp  :  Alpe,  11th  ed.,  177. 

(»)  The  tenant  for  life  will  be  defined  as  "  the  Vendor,"  and  the  trustees 
as  "the  Trustees." 

(o)  These  words  in  brackets  will  not  be  used  unless  freeholds  are  also  being 
dealt  with. 
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No.  25. 

Settlement  of 
copyholds  on 
trust  for  sale, 
the  Trustees 
being  ad- 
mitted. 


Effect  of  con- 
veyance by 
tenant  for  life 
of  copyholds. 


marriage,  To  the  use  of  the  Vendor  during  his  hfe,  With  divers 
remainders  over,  and  the  Trustees  were  thereby  appointed  to  be 
the  Trustees  thereof  for  all  the  purposes  of  the  Settled  Land 
Acts,  1882  to  1890  (p).  And  l\y  the  same  Indenture  the  Vendor 
covenanted  that  he  would  forthwith  after  the  solemnisation  of 
the  said   marriage   surrender   according  to   the  custom  of   the 

Manor  of ,  in  the  County  of ,  the  copyhold  hereditaments 

therein  mentioned  (including  the  hereditaments  hereinafter 
described),  To  the  use  of  the  Trustees  and  their  heirs  Upon  trusts 
and  subject  to  powers  and  provisions  as  nearly  corresponding 
with  the  uses,  trusts,  powers  and  provisions  thereby  declared 
concerning  the  freehold  hereditaments  thereby  settled  as  the 
different  tenure  would  permit : 

And  whereas  at  a  court  held  for  the  said  Manor  on  the 

day  of  the  Vendor,   pursuant  to  the  hereinbefore  recited 

covenant,  surrendered  the  said  copyhold  hereditaments.  To  the 
USE  of  the  Trustees  and  their  heirs  and  they  were  duly  admitted 
thereto  on  the day  of . 

And  whereas  the  Vendor  as  tenant  for  life  in  possession  under 
the  recited  Settlement  has  agreed  to  sell  (q)  to  the  Purchaser 
the  hereditaments  hereinafter  described,  and  the  inheritance 
thereof  in  possession,  according  to  the  custom  of  the  said 
Manor  free  from  incumbrances  at  tbe  price  of  M . 

Whereas  by  an  Indenture  of  Settlement  dated  the day 

of ,  and  made  between  the  said (}iitsha>i<I)    of  the    1st 


part,   the  said 


(irife)  of  the  2nd  part,  and  the  Vendors  (r) 


of  the  3rd  part  (being  a  settlement  made  in  consideration  of 

the  marriage  shortly  afterwards  solemnised  between  the  said 

and ),  the  said {Jiushand)  covenanted  with  the  Vendors 

that  he  would  forthwith  after  the  solemnisation  of  the  said 
marriage  surrender  to  the  lord  of  the  Manor  of the  copy- 
hold hereditaments  therein  mentioned  (including  the  here- 
ditaments hereinafter  described).  To  the  use  of  the  Vendors  and 

(p)  If  the  settlement  was  made  before  1883,  instead  of  referring  to  the 
appointment  of  S.  L.  Act  trustees  say :  "  And  the  Said  Indenture 
contained  a  power  for  the  Trustees  to  sell  all  or  any  of  the 
hereditaments  thereby  settled." 

{q)  A  conveyance  by  a  tenant  for  life  of  copyholds  operates  in  the  same 
way  as  a  surrender  by  the  trustees  on  the  rolls :  S.  L.  Act,  1882,  s.  20. 

(r)  The  trustees  for  sale  will  be  defined  as  "  the  vendors.',' 
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their  heirs,  Upon  trust  to  sell  the  same  at  the  request  in  writing 

of  the  said and ,     And  to  stand  possessed  of  the  net 

proceeds  of  such  sale,  and  also  of  the  rents  and  profils  of  the 
premises  until  sale.  Upon  the  trusts  therein  referred  to  : 

And  whereas  on  the day  of the  said {luisbaiul) 

out  of  court  and  pursuant  to  the  hereinbefore  recited  covenant 
surrendered  the  said  hereditaments.  To  the  use  of  the  Vendors 

and  their  heirs,  and  they  were  duly  admitted  thereto  on  the 

day  of (s). 

Whereas   ,    deceased,    being   at  his  death  seised  of  the      No.  26. . 

hereditaments  hereinafter  described  for  an  estate  of  inheritance  wiii  devising 
according;  to  the  custom  of  the  Manor  of  ,  after  appointing  copyholds  to 

*-"  .  .  .  ^    such  uses  as 

the  Vendors  to  be  his  executors  and  trustees,  devised  the  said  the  executors 

hereditaments.  To  the    use    of   such  person  or  persons  as  the  fo'r'piuTS'ses'" 

Vendors  should  at  any  time  within   twenty-one  years  after  his  eMcutirs*^^ 

death  by  deed  appoint    for  giving    effect  to  any   sale  (t),  and  "^*^.*f"fr 

subject  thereto.  To  the  use    of    the   Vendors  and  their  heirs,  bargain  and 
upon  the  trusts  therein  mentioned. 

(s)  In  this  case  title  will  be  made  by  the  trustees  unless  an  order  has   Sale  of  copy- 
been  made  under  s.  7  of  the  S.  L.  Act,  1884  ;  see  Form  No.  17.  !'*^^'^f  ^^^ 

trustees  tor 

(0  A  mere    dii'ection  to   sell   {II.    v.    Wilson    (1862),     3    B.    &    S.  ;     32   sale. 

L.  J.  Q.  B.  6)  or  a  devise  to  such  uses  as  the  executors  may  appoint  {Glass   Wlien 

V.   Richardson   (18o2),   2  De  G.  M.  &  G.   658;  22  L.  J.   Ch.   105;  Flack  w.   admittance  by 

^  '  trustees  not 

D&ivnin(jtollefje{l^oS),l'6C^.  945;  22  L.  J.  C.  P.  22L>)  enables  the  executors  to  required 

make  a  title  by  bargain  and  sale  without  admittance  before  the  lord  seizes  immediately. 

quousque  [i.e.,  ior 'want  oi  a  tenant),  and  so  saves  fees;  see  also  Holder  v. 

Preston  (1769),  2  Wils.  400.     This  does  not  apply  where  the  testator  is  not 

tenant  on  the  rolls  :  Re  Tou-nsend,  1895,  1  Ch.  at  p.  723 ;  64  L.  J.  Ch.  334. 

Where  several  executors  are  appointed  and  one  disclaims,  the  remaining   Disclaimer  by 
executors  can  sell  by  bargain  and  sale  without  admittance,  for  21  Hen.  8,   executors. 
c.  4,  applies  to  copyholds  :  Peppercorn  v.  Waijman  (1852),  5  De  G.  &  S.  230  ; 
21   L.  J.    Ch.    827,    see  also    Crawford  v.   Fvrshaw,    1891,    2   Ch.   261  ;  60 
L.  J.  Ch.  683  ;  and  Theobald  on  "SYUls,  7th  ed.,  435. 

Where  a   testator   du'ects    certain    persons    to   sell,   the}'   need   not   be   Whether  only 
admitted:  Craise,  Dig.,  3rd  ed.,  vol.   1,  s.  21,  p.  315.     It  is  conceived  that   selTwUhour 
new  trustees,  appointed  in  the  jilaoe  of  executors  before  the   lord  seizes   admittance. 
quoiisqiie,   can  make  title   by  bargain  and  sale  without  admittance,  if  it 
appears  from  the  Will  that  the  power  is  given  as  an  incident  of  office,  e.fj., 
if  the  testator  appoints  A.  and  B.  to  be  his  executors  and  trustees  and  then 
directs  his  trustees  to  sell.     The  fact  that  the  power  is  one  requii-ing  the 
exercise  of    a  wide   personal   discretion   is   not   sufficient   to   exclude   the 
2mmd  facie  presumption  that  a  power  given  to  trustees,   which  enables 
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No.  27. 

Will  devising 
copyholds  to 
trustees  on 
trust  for  sale. 
Probate  and 
Admittance  of 
trustees. 


Death  and 
Probate. 


Admission  of 
Vendors. 


Whereas   ,  deceased,   being    at  his  death  seised    of   the 

hereditaments  hereinafter  described  for  an  estate  of  inheritance 

according  to  the  custom  of  the  Manor  of ,  in  the  County  of 

,   after   appointing  the   Vendors   to   be   his    executors  and 


trustees,  devised  all  his  real  estate  (u)  (including  the  hereditaments 
hereinafter  described)  to  the  Vendors,  Upon  trust  that  they  or 
other  the  trustees  or  trustee  for  the  time  being  of  his  said 
Will  should  sell  the  same  and  stand  possessed  of  the  proceeds 
of  such  sale  upon  the  trusts  therein  mentioned  : 

And  -wHi'mEAS  the  said  testator  died  on  the  ■ ■  day  of  

without  having  revoked  or  altered  his  said  Will,  which  was  on 

the •  day  of duly  proved   at  the Probate  Eegistry 

by  the  Vendors  : 

And  whereas  on  the day  of the  Vendors  were  duly 

admitted  to  the  said  hereditaments,  To  hold  to  them  and  their 
heirs  by  copy  of  court  roll  at  the  will  of  the  lord  according 
to  the  said  custom  by  and  under  the  rents,  suits  and  services 
therefor  due  and  of  risht  accustomed. 


No.  28. 

Lease,  mesne 
assignments, 
agreement 
for  sale. 


Where 
executors 
must  be 
admitted. 


Parcels  in 
case  of  lease- 
holds. 


Whereas  by  an   Indenture    of  Lease  dated  the 
— ,  and  made  between of  the  one  part  and 


-  day  of 

-  of  the 
other  part,  All  those  hereditaments  situated  in   the  Parish  of 

,  in  the  county  of •,  Together  with  the  buildings  thereon 

erected  and  known  as (,r),  were  demised  to  the  said for 

the  term  of —  years  from  the day  of at   the  yearly 

rent   of   £ ,  and  subject  to  the  lessee's  covenants  and  the 

conditions  in  the  said  Lease  reserved  and  contained  : 

And  whereas  after  divers  [mesne  assignments  and]  acts  in  the 
law  (y)  ultimately  under  an  Indenture  of  Assignment  dated  the 


them  to  deal  with  the  trust  property,  is  given  them  as  an  incident  of  their 
office:  Re  Smith,  1904,  1  Ch.  at  p.  144;  Re  Bacuv,  1907,  1  Ch.  at  p.  479  ; 
76  L.  J.  Ch.  213.  The  case  would,  of  course,  be  stronger  where  the  power 
is  given  to  the  trustees  for  the  time  being  of  the  Will. 

(m)  S.  26  of  the  Wills  Act,  1837,  provides  that  a  general  devise  shall 
include  copyholds,  unless  an  intention  to  the  contrary  appears  from  the 
Will.  Where  copyholds  are  devised  in  thisnianner  the  trustees  must  bo 
admitted  and  then  siu'render  to  the  use  of  a  piu'chaser. 

[x]  In  assignments  of  leaseholds  the  parcels  should  be  set  oiit  in  the 
recitals  and  no,t  in  the  operatrve  parts,  thu.s  reversing  the  rule  as  to  freeholds. 

(y)  This  recital  must  accord  with  the  facts,  e.g.,  there  may  be  no  mesne 
assignments  and  the  last  disposition  may  be  a  will  appointing  executors. 
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day  of ,  and  made  between   of  the  one  part  and  the 

Vendor  of  the  other  part,  the  said  hereditaments  became  and 
now  are  vested  in  the  Vendor  for  the  residue  of  the  term  granted 
by  the  recited  Lease  : 

And  whekeas  the  Vendor  has  agreed  to  sell  to  the  Purchaser 
free  from  incumbrances  the  premises  comprised  in  the  recited 
Lease  for  the  residue  of  the  term  thereby  granted  at  the  price 
oi£ . 


{Recite  Lease  as  in  Form  No.  28.)  No.  29. 

And  whereas  by  an  Lidenture  of  Mortgage  dated  the Mort£ca<^e  by 

day  of ,  and  made  between (Lessee)  of  the  one  part  and  sub-demise 

•^  '  ^  .  .       T     .      '  where  Moit- 

the  Vendors  (z)  of  the  other  part,  the  premises  comprised  in  the  gagees  are 

recited  Lease  were  demised  by  the  said  — —  to  the  Vendors  for  their  statutory 

the  residue  of  the  term   tliereby  granted   (except  the  last mous  whOTr"" 

days  thereof)  by  way  of  mortgage  for  securing  payment  to  the  tiie  head  term 

Vendors  of  the  principal  sum  of  £ and  interest  thereon  on  a  appointment 

day  therein  mentioned  and  since  passed  (a).    [And  the  said Trustee  or 

thereby  covenanted  with  the  Vendors  that  he  and  the  persons  ""e\^oca^iQ 

deriving  title  under  him  would  (subiect  to  the  right  of  redemp-  power  of 

,         T  1         .       1  ,        attorney. 

tion)  thenceforth  stand  possessed  of  the  head  term  demised  by 
the  recited  Lease  upon  trust  to  dispose  of  the  same  as  the  Vendors 
should  from  time  to  time  direct.]  Add  either  [And  the  said 
Lidenture  contained  the  usual  power  for  the  Vendors  by  deed  to 

remove  the  said or  the  jjersons  deriving  title  under  him  from 

being  trustee  or  trustees  and  to  appoint  a  new  Trustee  or  Trustees 
for  the  purposes  of  the  trust  aforesaid  (/>)]  o  [And  the  said— — 
thereby  irrevocably  appointed  the  Vendors  and  each  of  them  to  be 
his  attorneys  or  attorney  to  execute  in  his  name  and  on  his  behalf 
any  deed  of  assignment  of  the  head  term  granted  by  the  recited 
Lease  which  might  be  required  to  vest  the  same  in  a  Purchaser]. 


(2)  In  this  case  the  mortgagees  will  be  defined  as  "  the  vendors." 
(a)  The  power  of  sale  must  be  recited  if  the  mortgage  is  made  before  Head  term 
1882.     If  the  sale  is  made  under  Lord  Cranworth's  Act,  1860  (23  &  24  ^let.  f^^oJ^cw' 
0.  145,  repealed  by  the  Conv.'Act,  1881,  except  as  regards  mortgages  made  worth's  Act. 
before  18S2,  see  s.  71),  the  head  term  can  be  assigned  by  the  mortgagees. 

{b)  See  London  and  County  Bankv.  Qoddard,  18U7,  1  Ch.  642;  66  L.  J.  Ch. 
261.  This  power  makes  it  unnecessary  to  refer  to  the  power  of  attorney,  if 
inserted  in  the  mortgage,  and  enables  a  vesting  declaration  of  the  head 
term  to  be  made  under  T.  Act,  ISiCJ,  s.  12. 

P.  20 


306 


PURCHASE    DP]EDS  (fORMS). 


No.  30. 

Settlement  of 
leaseholds  by 
reference  to 
the  uses  of 
freeholds. 


[Or  Will 
bequeathing 
leaseholds  on 
trusts  corre- 
sponding to 
uses  of  free- 
holds.] 


(Recite  Lease  as  in  Form  No.  28.) 

And  whekeas  by  an  Indenture  of  Settlement  dated  the 

day  of  ,  and  made  between  the  Vendor  (c)  of  the  1st  part, 

of  the  2nd  part,  and  the  Trustees  of  the  3rd  part,  the  free- 


hold hereditaments  therein  mentioned  were  limited  To  the  use 
of  the  Vendor  during  his  life,  with  remainders  over,  And  the 
Trustees  were  thereby  appointed  to  be  Trustees  thereof  for  all 
the  purposes  of  the  Settled  Land  Acts,  1882  to  1890((/),  And 
by  the  same  Indenture  the  premises  comprised  in  the  recited 
Lease  were  (with  other  leasehold  hereditaments)  assigned  to  the 
Trustees  for  the  residues  of  the  respective  terms  for  which  the 

same  were  respectively  granted  [(<?)  the  said ,  deceased  (who 

died  on  the day  of ),  duly  made  his  Will  dated  the 

day  of (and  proved  by  the  Vendors  on  the day  of ) 

and  thereby,  after  appointing  the  Trustees  to  be  his  executors  and 
trustees  for  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890, 
and  after  devising  his  freehold  hereditaments  To  the  use  of  the 
Vendor  during  his  life,  witli  remainders  over,  bequeathed  his 
leasehold  hereditaments  (including  the  premises  comprised  in  the 
recited  Lease)  to  the  Trustees]  (/),  Upon  trust  out  of  the  rents 
and  profits  thereof  to  pay  the  rents  and  perform  the  lessee's  cove- 
nants in  the  said  respective  Leases  reserved  and  contained.  And 
subject  thereto  Upon  trusts  and  subject  to  powers  and  provisions 
as  nearly  corresponding  with  the  uses,  trusts,  powers  and  provi- 
sions by  the  said  Indenture  [his  said  Will]  declared  concerning 
the  freehold  hereditaments  thereby  settled  as  the  different  tenure 
would  permit,  but  subject  to  a  restriction  against  the  absolute 
vesting  of  leaseholds  for  years  in  any  infant  tenant  in  tail  [male 
or  in  tail]  by  purchase  as  therein  mentioned. 


No.  31. 

Assignment  of 
leaseholds  [or 
Will  be- 
queathing 
leaseholds]  on 
trust  for  sale. 


(Becife  Lease  as  in  Form  No.  28.) 

And  whereas  by  an  Indenture  of  Assignment  dated  the  

day  of  ,  and  made  between (hushand)  of  the  1st  part, 

(c)  The  tenant  for  life  will  be  defined  as  the  vendor,  and  the  8.  L.  Act 
trustees  as  the  trustees. 

(cZ)  If  the  settlement  was  made  before  1883,  state  that  the  trustees  were 
given  a  power  of  sale  instead  of  being  appointed  ti-ustees  for  the  pui-poses  of 
the  Acts. 

(e)  In  the  case  of  a  Will  the  part  within  square  brackets  should  be 
substituted  for  the  foregoing  part  of  this  recital. 

if)  This  part  of  the  Form  applies  whether  a  settlement  or  Will  is  recited. 
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(irife)  of  the  2nd  part,  and  the  Vendors  (g)  of  the  3rd  part, 

the  premises  demised  by  the  recited  Lease  were  assigned  to  the 

Vendors  for  the  residue  of  the  term  thereby  granted,  or  [ , 

deceased,  duly  made  his  Will  dated  the day  of  ,  and 

thereby,  after  appointing  the  Vendors  to  be  his  executors  and 
trustees,  bequeathed  to  them  his  leasehold  hereditaments 
(including    the    premises    comprised    in    the    recited    Lease)] , 

Upon  trust  at  the  request  in  writing  of  the  said  and 

to  sell  the  same  (//)  and  to  stand  possessed  of  the  net  proceeds 
of  sale  and  also  of  the  rents  and  profits  of  the  premises  until 
sale  Upon  the  trusts  therein  mentioned  or  referred  to  : 

[And  whereas  the  said died  on  the day  of without 

having  revoked  or  altered  his  said  Will,  which  was  on  the day 

of fluly  proved  at  the Probate  Eegistry  by  the  Vendors.] 

{Recite  Lease  as  in  Form  No.  28.)  -^q^  32. 

And  whereas  the  said (Lessee)   died  on  the day  of 


Will 

having  by  his  Will  dated  the day  of appointed  bequeathing 

the  Vendors!,/)  to  be  his  executors,  who  on  the day  of jTsaSby ' ^""^ 

duly  proved  the  same  at  the  Principal  [ District]    Probate  executors). 

Eegistry. 

Section  IT. 

Parcels. 

All  that  piece  of  land  known  as ,  situated  in  the  Parish  of       -^^   -^ 

,  in  the  County  of ,  containing  — a.  — r.  — p.  or  there- 


al)Outs,  [and  bounded  on  the  north  by  land  of and  on  all  other  lamL ''^ 

sides  by  land  of ,  which  piece  of  land  is  now  in  the  occupa- 
tion of  as  yearly  tenant  thereof,  and  is]  delineated  on  the 

plan  (k)  drawn  on  these  presents  and  thereon  coloured . 

(</)  The  trustees  for  sale  will  here  be  defined  as  "  the  vendors." 

(//)  If  the  trust  is  created  after  1882,  then  T.  Act,  1893,  s.  13,  supplies  the 
incidental  powers,  and  see  second  note  to  Form  No.  15,  sajj. 

[i)  The  executors  will  be  defined  as  "  the  vendors." 

[k)  Care  should  be  taken  that  the  plan  is  as  accurate  as  possible,  see  r^j^g  ^^^^  ^j 
Dart,  7th  ed.,  554  ;  in  most  cases  the  ordnance  survey  is  now  used  as  the  plans, 
basis  of  the  plan.  As  to  how  far  the  Courts  will  be  guided  by  a  plan  on  a 
deed,  see  Willis  v.  Watriey  (1881),  51  L.  J.  Ch.  181  ;  Muklethwuit  v.  Newlaij, 
Ac,  Co.  (1886),  33  Ch.  D.  133  ;  Hornev.  8  rubvn,  1902,  A.  C.  454  ;  71  L.  J.  P.  C. 
88  ;  Mtllvr  v.  Walmesley,  1904,  2  Ch.  525  ;  ICOo,  2  Ch.  164  ;  74  L.  J.  Ch.  475  ; 
Rv  Scmsom  a)i<l  Nurhdh  (1910),  79  L.  J .  Ch.  491  ;  see  also  26  Law  Q.  Eev.  268. 

20—2 
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An  estate 
where 

described  in 
a  Schedule. 


Variation 
where  mines, 
minerals,  and 
powers  of 
working  are 
reserved. 


PURCHASE    DEEDS    (fORMS). 

All  those  hereditaments  situated  in  the  Parishes  of 
— ,  in  tlie  County  of ,  containing  in  the  whole  — a. 


Reservation  of 
mines  and 
minerals. 


-  and 
,-p. 

or  thereabouts,  and  known  as  the Estate,  and  more  particularly 

described  in  the  Schedule  hereto  and  delineated  on  the  plan 

drawn  on  these  presents  and  thereon  coloured ,  Together 

with  the  farmhouse  known  as  —  and  the  cottages  and  other 
buildings  erected  thereon  or  on  part  thereof. 

[Except  and  reserved  in  fee  simple  out  of  this  conveyance  to 
the  Vendor  and  the  persons  deriving  title  under  him  [and  his 
successors  in  title  (/)].  All  mines,  minerals,  and  mineral  (7») 
substances  in,  under,  or  upon  the  hereditaments  hereby  conveyed, 
Together  with  full  power  for  the  Vendor  and  [his  successors  in  title 
and(Z)]  the  persons  deriving  title  under  him  [or  them.{l)]  to  such 
mines,  minerals,  and  mineral  substances,  to  work  and  get  the  same 
[either  by  entry  on  the  surface  or]  by  underground  workings 
[only]  and  without  any  obligation  to  leave  any  subjacent  or 
lateral  support  for  the  surface  or  any  buildings  for  the  time  being 
erected  thereon  or  any  adjoining  minerals,  and  for  tlie  purpose  of 
such  workings  from  time  to  time  or  at  any  time  [with  or  without 
horses,  carts,  waggons,  machinery,  and  other  implements,  materials 
and  things,  to  enter  upon  and  use  the  surface  and  sink  pits  and]  to 
do  all  [other]  acts  and  things  necessary  or  proper  for  working  or 
getting  such  mines,  minerals,  and  mineral  substances,  but  so  never- 
theless tbat  [nothing  herein  contained  shall  confer  on  the  Vendor 
any  right  to  enter  on  the  surface  and  that]  proper  compensation 
shall  be  paid  to  the  Purchaser  or  other  the  owner  for  the  time  being 
of  the  surface  in  respect  of  any  damage  to  the  surface  or  to  any 
buildings  thereon  by  reason  of  the  exercise  of  the  powers  and 
rights  reserved  as  aforesaid,  and  the  amount  of  such  compensa- 
tion in  case  of  dispute  shall  be  settled  by  the  arbitration  of 
two    arbitrators,   or  their  umpire,    pursuant   to   the  provisions 

As  to  what  plans  aro  admissible  as  evidence,  see  Trafford  v.  St.  Faith's 
Rural  Council  (1910),  74  J.  P.  297 ;  Frost  v.  Richardson  (1910),  103  L.  T.  22 ; 
R.  V.  Norfolk  Co.  a.uiicil  (1910),  26  T.  L.  R  269. 

(Z)  These  words  in  square  brackets  will  be  added  where  the  vendor  is  a 
tenant  for  life,  see,  S.  L.  Act,  1882,  ss.  4  (6)  and  17,  and  S.  L.  Act,  1890,  s.  5, 
and  (/.  T.  Act,  1893,  s.  44  ;  T.  Act,  1894,  s.  3. 

(?»)  A  reservation  of  "all  mines  and  veins  of  coed  in  or  under"  land 
has  been  held  to  authorise  the  construction  of  undergroiuid  roads  for  cariy- 
ing  coal  along  strata  which  did  not  actually  form  part  of  a  seam :  Batten 
Fool/  V.  Keiuicdi/,  1907,  1   Ch.  2.-.0 ;   76  L.  J.  C'h.  162. 
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of   the    Arbitration    Act,    188r>,    or   aii}^   statutory    modification       No.  3. 

thereof  (o).]  ^  ^  Freehold  land 

All  those  pieces  of  land  situated  in  the  Parisli  of ,  in  the  and  buildings. 

...  Variation 

County  of ,  contammg  m  the  ^Yllole  — a.  — r.  — p.  or  there-  where  the  land 

abouts,  Together  with  tlie  buildings  thereon  known  as ,  and  statutory"" '^'^ 

more  particularly  delineated  on  the  plan  drawn  on  these  presents  fy^^errthe"*^ 

and  thereon  coloured [(//)  and  numbered on  the  plan  land  has  been 

.       ,  ,  .    .  „     ,  .  ,    registered 

and  book  of  reference  deposited  under  the  provisions  of  the  said  under  the 

Act  of  19 — ]  [(q)  being  part  of  the  hereditaments  registered  under  1875  and  ^' 

the   Land    Transfer  Acts    1875   and    1897,  under    the    heading  ^^^'^• 

District ,  Parish ,  Title  No. ]. 

All  that  strip  of  land  situated  in  the  Parish  of  — — ,  in  the       No.  4. 


County  of ,  containing  — a.  — r.  — p.  or  thereabouts,  and  more  Land  con- 
particularly  delineated  on  the  plan  drawn  on  these  presents  and  E^ihva^y  Com- 
thereon  coloured and  numbered on  the  plan  and  books  r'^.i^y-  ''^i^ere 

'-        ^  minerals  are 

of  reference  deposited  under  the  provisions  of  the  said Act  intended  to 

of  19 — ,  Together  with  the  mines  and  minerals  within  or  under  ^^^^^' 
the  same  (r). 

All  that  piece  of  land  situated  in  the  Parish  of ,  in  the       No.  5. 

County  of ,  with  the  messuage  and  other  buildings  thereon  a  messuage. 

[formerly  known  as Cottage,  but  now]  known  as (n umhcr)  ^^.'i^^^^^'^'f^.^ 

Street,  and  more  i)articularly  delineated  on  the  plan  drawn  on  and  modem 

,     ,  ,  ^  descriptions 

these  presents  and  thereon  coloured  .  differ. 

First,  All  that  piece  of  land  situated  in  the  Parisli  of ,  in        No.  6. 

the  County  of ,  on  the  north  side  of  a  new  road  or  street  ^  plot  of 

now  being  constructed  and  called  or  intended  to  be  called •  Jandwitha 

"  _  house  recently 

Road,  and  which  piece  of  laud  is  more  particularly  delineated  on  erected, 

_^ '^ ^ and  with 

...  a  right  of  way 

(0)  Unless  the  conve3'ance  is  made  to  the  use  that  the  Vendor,  his  heirs,    in  common 

and  assigns  shall  have  the  reserved  rig-hts  and  siibiect  thereto  to  the  use  ^'"^  .        , 
°  .  .  .        '^  •'  .  occupiers  of 

ot  the  purchaser,  this  reservation  will  take  effect  as  a  re-grant ;  m  that  case  the  other  houses. 

convej^ance  should  be  executed  in  duplicate  by  the  purchaser,  see,  Wicklmin  v. 

/laivl-er  (1840),  T  M.  &  W.  63  ;  10  L.  J.  Ex.  153  ;  May  v.  Belleville,  1905,  2  Ch. 

005  ;  74  L.  J.  Ch.  678.  ^\Tiere  this  Form  is  used  in  a  conveyance  to  a  railway 

company,  see  the  second  note  to  Tree.  XV.  of  Agreements  for  Sale,  p.  '267,  siq^. 

{p )  "Where  the  land  is  taken  under  compulsoiy  j)owers  the  special  Act 
authorising  the  purchase  will  be  referred  to  in  the  recitals. 

(7)  The  conveyance  will  contain  a  recital  that  the  vendor  is  the  registered 
proprietor  under  the  L.  T.  Acts,  1875  and  1897  ;  these  parcels  are  only  for 
use  when  the  conveyance  is  for  some  reason  taken  off  the  register  under 
L.  T.  Act,  1875,  s.  49. 

(/•)  Unless  expresslj-  mentioned,  mines  and  minerals  do  not  pass  in  a 
conveyance  to  a  railway  company  :  Railways  Clauses  Act,  1845,  s.  77. 
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Right  of  way, 
when  granted 
dc  novo. 


No.  7. 

A  right  of  way, 
when  granted 
de  novo. 


the  plan  (s)  drawn  on  these  presents  and  thereon  coloured , 

Together  with  the  messuage  lately  erected  thereon  and  known  as 
or  intended  to  he  known  as (niiDthcr)  Road  aforesaid. 

And  Secondly,  full  right  and  liherty  for  the  Purchaser,  his 
heirs  and  assigns,  and  all  persons  authorised  hy  him  (t),  in 
common  with  the  owners  and  occupiers  of  the  other  messuages 
and  premises  adjoining  the  said  road,  to  pass  and  repass  over 
and  along  the  said  road,  either  with  or  without  horses,  carts, 
carriages,  motor-cars  and  other  vehicles,  at  all  times  and  for  all 
purposes,  but  subject  to  the  liability  of  the  Purchaser  and  the 
persons  deriving  title  under  him  to  pay  a  rateable  proportion 
with  the  other  owners  and  occupiers  aforesaid  of  the  expense  of 
keeping  the  said  road  in  repair  (?/)  until  the  same  is  taken  over 
by  the  local  authority,  such  proportion  to  be  fixed  by  the 
Vendor's  surveyor,  whose  decision  shall  be  final. 

Full   right   and    liberty    for   the    Purchaser,    his   heirs   and 

assigns,  owners  for  the  time  being  of  the  land  coloured  ■ on 

the  plan  hereto,  and  all  other  persons  authorised  by  him  (t)  or 
them  from  time  to  time  and  at  all  times  hereafter  and  for  all 
I)urposes,  to  pass  and  repass  with  or  without  horses,  cattle,  carts, 
carriages,  motor-cars  and  other  vehicles  over  and  along  the  road 
coloured  - 


on  the  plan  hereto  (//). 


Rights  inci- 
dent to  right 
of  way. 


Parcels  of 
right  of  way, 
when  appur- 
tenant. 

Notice  of 
grant  of  right. 


(s)  The  plan  will  show  the  measurements  and  the  boundaries. 

(t)  A  right  of  way  extends  to  all  the  licensees  of  the  grantee  lawfully 
going  to  and  from  the  dominant  tenement :  Baxendale  v.  Norlh  Lamheth,  (f"c. 
Chih,  1902,  2  Ch.  427  ;  71  L.  J.  Ch.  80(5.  A  grant  to  a  person  and  his  "visitors," 
iSc,  has  been  held  to  include  pupils  at  his  school  :  Thornton  v.  Little  (1907), 
W.  N.  68.  I  he  grantee  has  a  right  to  enter  upon  the  servient  tenement  for  the 
l"»iu-pose  of  making  a  proper  road  and  repairing  it :  Newcomen  v.  Couhon  (1877), 
5  Ch.  I).  133  ;  46  L.  J.  Ch.  459.  The  grantor  is  imder  no  liability  to  do  so; 
if  the  grantee  wants  the  repairs  done,  he  must  do  them  himself :  per  Cole- 
ridge, J.,  in  Diniran  v.  Lourh  (1845),  6  Q.  B.  909  ;   14  L.  J.  Q.  B.  187. 

[h)  Where  a  right  of  way  is  already  app\irtenant  and  it  is  desired  to  refer 
to  it  the  parcels  will  run  : — 

Together  with  the  right  for  the  Purchaser,  his  heirs  and  assigns, 
in  common  with  the  other  persons  entitled  thereto,  at  all  times 
hereafter  to  pass  and  repass,  &c. 

Where  a  vendor  grants  a  right  over  land  retained  by  him,  then  it  is 
desirable  that  notice  of  the  grant  of  the  right  be  indorsed  or  annexed  to 
a  title  deed  relating  to  the  common  title  and  retained  by  the  vendor. 

(»/)  The  position  of  the  road  shovild  be  carefully  defined,  see,  Deacon  v. 
S.  E.  Rij.  Co.  (1889),  61  L.  T.  377. 
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All  such  easements,  rights,  and  privileges  as  shall  l)e  iieces-  No.  8. 

saiy  or   proper   for   enahling   the   Purchaser    and  the  persons  Easements 

deriving  title  under  him  to (set  out  here  the  purposes  wliich  rights,  and 

privileges 

tlie  easements  are  to  serve).  generally. 

First  (2;),  All  that  the  manor  or  lordship  or  reputed  manor  No.  9. 

or  lordship  of ,  in  the  County  of .  T 

L                        '                                     ,7  A  manor. 

Secondly,  All  that  the  capital  messuage  or  mansion  house  Mansion 

called ,  in  the  Parish  of ,  in  the  County  of .  house. 

Thirdly,  All  those  the  advo^vsons,  donations,  and  rights  of  Advowsons 

patronage  or  presentation  of  and  to  the  several  Churches  of .  preseJftcxtLn. 

Fourthly,  All  that  the  impropriate  rectory  of  and  all  impropriate 

rent-charges   now  payahle  or  which    shall    from    time    to   time  tithe  rent- 
become  payable  in  lieu  of  the  rectorial  tithes  issuing  out  of  or  '^^'•^^'S^- 
payable  in  respect  of  all  the  messuages,  lands,  and  hereditaments 
in  the  Parishes  of . 

And  Fifthly,  All  the  messuages,  farms,  lands  and  heredita-  Lands 

ments,  situated  in  the  Parishes  of  ,  or  one  of  them,  in  the  aTchLduie.^ 

County  of ,  and  more  particularly  described  in  the  Schedule 

hereto  and  delineated  on  the  plan  drawn  on  these  presents  and 
thereon  coloured . 

All  the  hereditaments  described  in  the Schedule  hereto.  No.  10. 


All  that  allotment  or  piece  of  land,  numbered on  the  referenccTo  ^ 

map  annexed  to  the  award  of  the  valuer  dated  the day  of  schedule. 

,  and  made  in  the  matter  of  the  inclosure  of Common,       ^°-  ^■'■• 

in  the  Parish  of  S ,  and  containing  — a.  — r.  — p.,  or  there-   Allotment. 

abouts,  which  was  allotted  and  awarded  in  respect  of  the  heredita- 
ments lastly  hereinbefore  described  under  the  Inclosure  Acts. 

All  such  rights  or  equities  (if  any)  as  may  now  be  vested  in      No.  12. 
the  Vendor  in  All  those  hereditaments (a). 


An  equity  to 
freehold  land. 


All  that  moiety  devised  by  the  recited  Will  of ,  deceased,      -^q^  iq 

in  All  those,  &g. 


(2)  This  Form  gives  the  order  in  which  the  several  rights  and  interests  are 
generally  described  when  they  are  disposed  of  by  the  same  instrument. 

(a)  This  Form  may  be  useful  where  an  allottee  of  a  plot  under  an  Inclosiu'e 
Award  is  disposing  of  it  before  it  is  actually  conveyed  to  him,  or  where  no 
covenants  for  title  are  to  be  implied. 


A  moiety  of 
freehold  land, 
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No.  14. 

A.  lake  or  pool. 


No.  15. 

Mannfactory 
with  fixed 
machinery 
and  plant. 


No.  16. 

Tithe  rent- 
charge. 


All  that  piece   of   land    covered   by   water   situated   in   the 

Parish  of ,  in  the  County  of ,  and  known  as Lake, 

and  more  particularly  delineated  on  the  plan    drawn  on  these 
presents  and  thereon  coloured . 

All  and  singular  the  [land,  manufactories,  mills,  buildings, 
boiler-house,  erections,  and]  hereditaments  mentioned  in  the 
first  part  of  the  Schedule  hereto  and  delineated   on    the  plan 

drawn  on  these  presents  and  thereon  coloured ,  Together 

with  the  fixed  machinery   and    plant  mentioned  in  the  second 
part  of  the  said  Schedule  (h). 

All  that  the  tithe  commutation  rent-charge,  or  yearly  sura  of 

£ ,  in  lieu  of  the  great  or  rectorial  tithes,  arising  or  issuing 

out  of  lands  containing  — a.  — r.  — p.,   or  thereabouts,  in  the 

Parish  of  L ,  in  the  County  of  ,  payable  by  virtue  of 

an  award  dated  the  day  of  ,  and  duly  confirmed  by 

the  Tithe  Commissioners  for  England  and  Wales  on  the 

day   of  ,  subject  nevertheless   to   variation  in  accordance 

with  the  provisions  of  the  Tithe  Acts,  1836  to  1891. 


No.  17. 

Copyholds. 


All  that  {parceU  as  described  in  the  court  rolls)  (c).     To   all 
which    hereditaments    the  Vendor  was    admitted  tenant    at    a 

court  held  in  and  for  the  said  manor  on  the day  of  

or  [was  admitted  tenant  out  of  court  on  the day  of  ]. 


Fixtures  and 
movable  plant 


(/')  ^Vlien  a  manufactory  is  sold,  with  the  machinery  and  plant  both  fixed 
and  movable,  the  fixed  plant  passes  with  the  land,  but  it  is  sometimes 
advisable  to  describe  it  in  a  schedule  for  the  puri)ose  of  identification.  This 
does  not  make  the  deed  a  bill  of  sale  within  the  Bills  of  Sale  Acts : 
i?e  BrooA-e,  1894,  2  Ch.  600 ;  04  L.  J.  Ch.  21.  As  regards  the  movable  plant, 
capable  of  passing  by  delivery,  there  should  be  a  separate  price  for  it ;  and 
a  receipt  for  such  price,  with  an  inventory  annexed,  should  be  given  by  the 
vendor  for  it  after  the  plant  is  delivered,  see  Stamp  Act,  1891,  s.  8  (1). 

S.   12   of  the  Fin.  Act,    189o,  applies    to   personal   as   well    as    to   real 

pui-chase  under   property ;  hence  a  piu'chaser  under  statutory  authority  of  land  and  goods 

po\ver°  must  produce  to  the  Inland  Eevenue  a  conveyance  of  the  goods  as  well  as 

of  the  land  and  pay  ad  valorem  duty  on  the  whole  property :  llighmore, 

2nd  ed.,  2G1 ;  Easthourne  Corjvi.  v.  A.-O.,  1904,  A.  C.  loo ;  73  L.  J.  Iv.  B.  259. 

(c)  For  the  purposes  of  a  Surrender  or  Admission  the  description  on  the 
court  rolls  is  followed,  though  the  .steward  will,  generally  be  well  advised 
to  permit  a  modern  description  to  be  added  to  identify  the  land.  In  a 
Covenant  to  Surrender  the  best  description  available  is  generally  used. 


Stamp  on 
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First,  All  such  parts  as  are  of  freehold  tenure  of  the  lieredita-  No.  18. 

ments  described  in  the Schedule  hereto.  Freeholds  and 

And  Secondly,  All  such  parts  as  are  of  copyhold  or  customary  copyholds 

'-                      .              .  intermixed, 

tenure  of   the   hereditaments  described  in  the   Schedule  where  they 

hereto  (d)  and  to  which    was  on    the  day  of   distinguished 

admitted  tenant. 

All  the  premises  comprised  in  and  demised  by  the  recited  No.  19. 

l^®^'^^*  On  assignment 

or  sub-demise 

All  the  premises  respectively  comprised  in  and  demised  hy  -^     ^n 

the  several  Leases  mentioned  in  the Schedule  hereto.  

The  same 
where  there 

Provided  always,  that  section  six  of  the  Conveyancing  and  Leaser"^^^ 

Law  of  Property  Act,  1881,  shall  be  read  and  have  effect  with  ]s^q_  21. 

reference  to  these  j)resents  as  if  in  sub-section  (1)  [or  if  the  land 

conveyed  has  houses  or  other  hnHdinfjs  thereon  in  sub-sections  (1)  Eestriction on' 

and  (2)  respectively]  all  the  words  between   "whatsoever"  and  s.^Boflhe" 

"  appurtenant  "  were  omitted  therefrom  (c).  ^^^'  ^*^*' 

All  that  policy  of  assurance  effected  in  the  name  of and  No.  22. 

on  his  own  life  for  the  sum  of  £ with  the  Lisurance 


Life  Assurance 

Company  dated  the day  of ,  numbered ,  and  at  the  policy.   Varia- 

,  .  »r.  Til  -1  pn  Til    tion  for  several 

annual  premium  oi  k, and  the  said  sum  oi  k. and  all  policies. 

other  money  to  become  payable  thereunder  and  the  full  benefit 
of  the  said  policy  (/). 

('/)  The  latter  part  of  this  Form  will  form  the  parcels  in  the  covenant  to 
surrender  or  in  the  bargain  and  sale,  and  should  not  be  placed  in  the  same 
operative  part  as  relates  to  the  conveyance  of  the  freeholds  unless  the 
copyholds  are  conveyed  by  a  tenant  for  life  under  S.  L.  Act,  1882,  s.  20. 

{(■)  General  words  are  now  implied  in  every  conveyance  :  Conv.  Act,  1881,  General  words, 
s.  6.  Hence,  if  by  the  contract  the  vendor  is  entitled  to  have  the  general 
words  restricted  to  rights  legally  appurtenant  to  the  land,  the  above  j^rovision 
should  follow  the  habendum.  In  the  case  of  Re  I'uk  and  'Hie  Londou 
Srh.  /hi.,  189;;,  2  Ch.  315;  62  L.  J.  Ch.  598,  a  contract  for  sale  of  land 
"  with  the  appurtenances  "  was  held  to  entitle  the  purchaser,  in  his  convey- 
ance, to  such  general  words  only  as  he  would  have  been  entitled  before  the 
Conv.  Act,  1881,  and  to  have  the  oj^eration  of  s.  6  limited  accordingly,  see 
also  7.V  Ilinjiics  and  Asidey,  1900,  2  Ch.  595  ;  09  L.  J.  Ch.  741. 

(./')  Where  there  are  several  policies  they  should  be  described  in  a  schedule,    Several 
and  the  parcels  will  be  :—  policies. 

"  All  those policies  mentioned  in  the Schedule  hereto 
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No.  23. 

Reversionary 
share  in 
personalty. 


Where  accru- 
ing shares 
are  to  be 
included. 


PURCHASE    DEEDS  (fORMs). 

All  that  the  share  to  which  the  Vendor  is  now  under 

the  recited  Settlement  [Will  of  the  said ,  deceased]  entitled 

expectant  upon  the  death  of  the  said  as  aforesaid  in  the 

investments    mentioned    in   the    Schedule   hereto   or   the 

varied  investments  for  the  time  heing  representing  the  same, 
or  [in  the  proceeds  of  sale  of  the  hereditaments  mentioned  in 

the   Schedule  hereto],  or  [in  the  residuary  estate  of  the 

said ] . 

[And  all  other  (if  any)  the  shares  or  interests  as  well  original 
as  accruing  or  to  accrue  of  the  Vendor  in  the  propert}^  for  the 
time  being  subject  to  the  trusts  of  the  recited  Settlement  [or 
Will].] 


No.  24. 

Life  interest 
in  personalty. 


All  that  the  annual  income  to  arise  during  the  life  of  the  said 
—  from   the   investments   mentioned   in  the  —  Schedule 


hereto  or  the  varied  investments  for  the  time  being  representing 
the  same,  and  all  other  (if  any)  the  annual  income  to  which  the 

said  is  now  or  may  become  entitled   under  the  trusts  of 

the  recited  Settlement  [or  Will]. 


Section  III. 
MisccUaneotix  Fonii-s. 


No.  1. 

Proviso 
restricting 


Provided  always,   that  so    far  as   regards   the   reversion    or 
remainder  expectant  on  the  life  estate  of  the  A^endor  [tenant  for 

and  the  several  sums  thereby  secured,  and  all  other  money  to 
become  payable  thereunder  and  the  full  benefit  of  the  said 
policies." 

The  form  of  schedule  will  be  :  — 

The  Schedule  above  keferred  to. 

Particulars  of  policies  effected  in  the  name  and  on  the  life  of  herehy 

assio-ned. 


Insurance  Office. 


No.  of  Policy. 


Annual  Premium. 


Amount  .securer! 
exclusive  of  Bonus. 
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life]  in  the  premises  hereby  conveyed,  and  the  title  thereto  and  the  implied 
further  assurance  thereof  after  his  death,  the  statutory  covenant  tiTie  by  a 
by  him  implied  in  these  presents  shall  not  extend  to  the  acts  or  ^^"'^"^  ^^^  ^i^®- 
defaults  of  any  person  other  than  and  besides  himself  and  persons 
deriving  title  under  him  (g). 

Provided  always,  that  so  far  as  regards  the  life  estate  of  the       Nq.  2. 
said {tenant  for  life)  in  the  premises  hereby  conveyed  and  the 


title  thereto  and  the  further  assurance  thereof  during  his  life,  restricting 

the  statutory  covenant  by  the  said {remainderman)  implied  covenants  by 

in  these  presents  shall  not  extend  to  the  acts  or  defaults  of  any  a^reiuamder- 

person  other  than  and  besides  the  said {remainderman)  and 

his  own  heirs  and  persons  claiming  or  to  claim  under  or  in  trust 
for  him,  them,  or  any  of  them  (/<). 

Provided  always,  that  the  statutory  covenant  implied  in  these       No,  3. 

presents  b}^  reason  of  the  said being  expressed  to  convey  or  — ' 

surrender  As  Beneficial  Owner  shall  have  effect  as  if  clause  (B)  cutting  down 
had  been  omitted  from  section  seven  (1)  of  the  Conveyancing  and  st^rtutorv^*^ 

covenants  on 
the  surrender 
of  a  Lease. 


Law  of  Property  Act,  1881  (0. 


Provided   always,  that   for   the   i^urposes  of    the   covenants       ]v[o.  4. 
implied  in  these  presents  under  section  seven  (1)  (a)  of  the  Convey^ 


IT  p-r>  lA  -irrrii  Pii         TT  Provision  for 

ancmg  and  Law  oi  Proi)erty  Act,  1881,  by  reason  of  the   vendor  converting 
being  expressed  to  convey  As  Beneficial  Owner,  that  section  shall  pi^edcove"^ 
be  read  and  have  effect  as  if  the  sentence  commencing  with  the    "'"its  for  title 

^  into  absolute 

words  '  notwitbstanding  anytbing  b}'  the  person  who  so  conveys  "  covenants. 
and  ending  with    the   words  "  knowingl}'    suffered"  had    been 
omitted   and   as   if   the   words    "  notwithstanding   anything   as 

[g)  It  is  the  practice  to  restrict  the  covenants  for  title,  implied  by  s.  7  of 
the  Conv.  Act,  1881,  in  this  manner,  see  I'art,  7th  cd.,  o71  ;  "Wolst.  Conv. 
Acts,  9th  ed.,  42,  43. 

{h)  In  a  convcj'ance  liy  a  tenant  for  life  and  remainderman,  if  lioth  convey   Covenants  in 
as  beneficial  owners,  joint  and  several  covenants  for  title  will  be  implied,   conveyance  by 
Hence   the  necessit}*   for   this    restricting  proviso,  see  Wolst.  Conv.  Acts,   and  remainder- 
9th  ed.,  33,  34.     Title  should  not,  however,  be  made  in  this  way  if  there  are   nvAw. 
S.  L.  Act  trustees,  for  it  would  let  in  claims  for  death  duties. 

(i)  Inasmuch  as  the  person  entitled  to  the  reversion  expectant  on  the 
determination  of  the  lease  will  be  acquainted  with  the  matters  mentioned 
in  clause  (B)  of  s.  7  (1)  of  the  Conv.  Act,  1881,  this  provision  should  be  used 
on  the  surrender  of  a  lease  :  Wolst.  Conv.  Acts,  9th  ed.,  38. 
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aforesaid  "  and  the  words  "  otherwise  than  by  2:)nrchase  for  vaUie  " 
had  also  been  omitted  wherever  those  words  occur  (/r). 


No.  5. 

Covenant  by 
Purchaser  of 
leaseholds  to 
pay  rent,  &c. 


The  Parchaser[s]  hereby  (/)  covenant[s]  with  the  Yendor[s 
and  witli  each  of  them]  (/;/)  that  the  Purchaser[s]  or  the  persons 
deriving  title  under  him  [them]  will  henceforth  from  time  to 
time  duly  pay  all  rent  becoming  due  under  the  said  Lease,  and 
observe  and  perform  all  the  covenants  and  conditions  therein 
contained,  and  henceforth  on  the  part  of  the  Lessee[s]  to  be 
observed  or  j^erformed,  And  also  will  at  all  times  hereafter  save 
harmless  and  keep  indemnified  the  Vendor[s]  and  his  [their] 
estate  and  effects  from  and  against  all  proceedings,  costs,  claims, 
and  expenses  on  account  of  any  omission  to  pay  the  said  rent 
or  any  breach  of  any  of  the  said  covenants  and  conditions  (n). 


Guarantee  of 
title. 


Heirs,  exe- 
cutors, &c.,  of 
covenantor 
omitted. 


Heirs,  exe- 
cutors, &c.,  of 
covenantee 
omitted. 


Eight  of 
vendor  to 
indemnity. 

Wording  of 
the  covenant. 


(/.)  Whore  there  is  a  defect  in  the  title  occurring  before  the  last  purchase 
for  value,  it  is  sometimes  arranged  that  the  covenant  shall  be  made  absolute, 
thus  giving  a  guarantee  of  title  and  obviating  the  necessity  for  a  separate 
deed  of  indemnity, 

(?)  The  heirs,  executors,  and  administrators  of  the  covenantor  are  bound 
without  being  mentioned,  the  heirs  by  Conv.  Act,  1881,  s.  59,  and  the 
executors  or  administrators  by  the  common  law  :  Wms.  Exors.,  10th  ed., 
1346.  The  assigns  of  the  covenantor  are  not  mentioned  in  this  and  similar 
covenants,  because  they  are  personal  covenants.  The  mention  of  the  assigns 
of  the  covenantor  has  no  force,  except  in  real  covenants,  the  burden  of  which 
is  intended  to  be  thrown  on  the  assignee  of  the  land  :  see  Wolst.  Conv.  Acts, 
9th  ed.,  123,  124. 

(???)  This  covenant  is  by  Conv.  Act,  18S1,  s.  58  (2),  deemed  to  be  made 
with  the  executors,  arl minis t rat ors,  and  assigns  of  the  covenantee.  Where 
the  covenant  relates  to  lands  of  inheritance,  it  is  deemed  to  be  made  with 
the  heirs  and  assigns  of  the  covenantee  :  sub-s.  1  ;  but  it  is  best  to  define 
the  land  with  which  the  benefit  of  the  covenant  is  intended  to  run :  Rogers 
V.  Iloseguod,  1900,  2  Ch.  388  ;  09  L.  J.  Ch.  652  ;  and  generally  on  this  section, 
see  Wolst.  Conv.  Acts,  9th  ed.,  123.  Covenantee  includes  covenantees  :  see 
Interpretation  Act,  1889,  s.  1.  The  assignee  of  a  personal  covenant  can  now 
sue  on  the  covenant:  Jud.  Act,  1873,  s.  25  (6). 

By  Conv.  Act,  1881,  s.  60,  a  covenant  with  two  or  more  jointly  includes 
an  obligation  for  the  benefit  of  the  survivor  or  survivors,  and  any  other 
person  to  whom  the  right  to  sue  on  the  covenant  devolves  ;  therefore  it  is 
unnecessary  to  mention  the  survivors  or  suivivor. 

(«)  Where  the  vendor  is  under  liability  he  is  entitled,  apart  from  express 
stipulation,  to  a  covenant  of  indemnity:  Re  Poole  and  Clarke,  1901,  2  Ch. 
173;  73  L.  J.  Ch.  612. 

As  to  the  wording  of  the  covenant,  see  Re  Poole  and  Clarke,  sup. ;  see  also 
G'voch  V.    OluUerbuck,    1899,   2   Q.  B.    148 ;   OS  L.   J.   Q.   B.  808,  where  the 
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The  Vendor[s]  hereby  acknowledge[s]  the  right  of  the  Piir- 
chaser[s]  [and  each  of  them]  to  production  of  the  documents 

mentioned  in  the Schedule  hereto  [or  of  the  recited  Indenture 

of ],  and  to  dehvery  of  copies  thereof  (o). 

And  hereby  undertake[s]  for  the  safe  custody  thereof  (p). 

The Schedule  above  keferked  to  (q). 

Particulars  of  documents  retained  in  the  custody  of  the 
Vendor  [s]. 

18 — .  Indenture  of  Conveyance  of  this  date  made  between 

A.  B.  of  the  one  part,  and  C.  I),  of  the  other  part. 

18 — .  Deed   Poll  of    this    date    under  the  hand  and  seal 

of  E.  F. 


No.  6. 


Acknowledg- 
ment of  right 
to  j)rocluction. 

Undertaking 
for  safe 
custody. 

Schedule  of 
documents. 


The  Vendor  hereby  covenants  with  the  Purchaser  that  as  soon 

as  the  documents  mentioned  in  the Schedule  hereto  or  any 

of  them  shall  come  into  the  custody  of  the  Vendor  or  the  persons 
deriving  title  under  him,  by  reason  of  the  satisfaction  of  the  said 
mortgage  debt  or  otherwise,  he  or  they  will,  at  the  request  and 
cost  of  the  Purchaser  or  the  persons  deriving  title  under  him, 
give  to  him  or  them  a  statutory  undertaking  for  their  safe  custody, 
and  that  after  the  said  documents  or  any  of  them  shall  have  so 


No.  7. 


Covenant  by 
mortgagor  to 
give  under- 
taking for  safe 
custody  when 
documents 
come  into  his 
custody. 


covenant  to  pay  rent,  &c.,  was  almost  in  the  same  wording  as  the  ahove 
Form,  but  the  covenant  for  indemnity  read  "  and  from  the  payment  and 
performance  thereof  respectively  will  keep  indemnified,  the  vendors,"  and  it 
was  held  that  the  covenantors  wei'e  liable  for  a  breach  of  covenant  which 
had  taken  place  before  the  assignment. 

Under  this  covenant  the  vendor  cannot  enforce  by  injunction  a  negative   Vendor's 
covenant  which  the  assignee  undertakes  to  observe  :  Harris  v.  Boots,  Cash   tJ^^cm-ena^it 
Chemists,  190J,  2  Ch.  376 ;  73  L.  J.  Ch.  708. 

(o)  This  acknowledgment  may  safely  be  given  by  trustees  or  mortgagees.   Acknowledg- 
As  to  the  obligations  imposed  bj',  and  the  rights  under  an  acknowledgment,   ™"^i  *° . 
see  Cunv.  Act,  1881,  s.  9  (1) — (8).  When  the  conveyance  is  made  to  uses,  the  uses, 
acknowledgment  should  be  in  favour  of  the  grantee   to   uses.      Generally 
as  to  acknowledgments  and  undertakings,  see  Wolst.   Conv.  Acts,   9th  ed., 
40 — 52.  It  is  often  convenient  to  take  the  acknowledgment  separately  under 
a  6d.  agreement  stamp. 

(p)  As  to  the  obligations  imposed  by  and  the  rights  under  an  undertaking, 
see  Conv.  Act,  1881,  s.  9  (9)— (11).  Trustees  and  mortgagees  should  not  give 
the  undertaking:  see  Wolst.  Conv.  Acts,  9th  ed.,  50. 

{(j)  In  this  schedule  it  is  the  practice  to  refer  merely  to  the  names  of  the 
parties  to  the  deeds  without  prefixing  "  the  said,"  though  tlioy  have  been 
referred  to  earlier. 
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No.  8. 

Covenants  by 
Purchaser  of 
building  land. 


come  into  custody  as  aforesaid,  and  until  such  undertaking  as 
aforesaid  shall  be  given,  the  Vendor  and  the  persons  deriving 
title  under  him  shall  be  subject  to  the  same  obligations  in  all 
respects  as  if  such  undertaking  had  been  given  while  the  said 
documents  were  in  his  or  their  custody  (r). 

(A.)  The  Purchaser  for  himself,  his  heirs  and  assigns  (s),  hereby 
covenants  with  the  Vendor  (and  so  that  this  covenant  shall  so  far 
as  practicable  be  enforceable  by  the  owners,  occupiers,  and  tenants 

for  the  time  being  of  the  said  Estate  or  the  j)art  thereof 

for  the  time  being  remaining  unsold)  that  the  Purchaser  and 
the  persons  deriving  title  under  him  will  henceforth  at  all  times 


Rights  of 
purchaser  as 
regards  deeds 
retained  by 
mortgagee. 


Mortgagee 
liable  for  loss 
of  deeds. 


Notice  of 

restrictive 

covenants. 


(r)  This  Form  merely  supplements  the  acknowledgment  given  by  the  mort- 
gagees of  the  right  of  the  purchaser  to  production  of  the  documents.  The 
acknowledgment  is  generally  accepted  without  the  covenant.  The  rights 
of  a  purchaser  as  regards  deeds  retained  by  a  mortgagee  are  as  follows  : — 
(1)  He  may  require  the  vendor  to  procure  from  the  mortgagee  an  acknow- 
ledgment of  the  right  to  production,  or  if  the  mortgagee  cannot  or  will  not 
give  one,  the  vendor  must  enter  into  a  covenant  for  production  for  what  it 
is  worth :  Be  Pursell  and  Deakin  (1893),  W.  N.  152  ;  and  see  Wolst.  Conv. 
Acts,  9th  ed.,  51.  Whether  an  unwilling  purchaser  would  be  bovmd  to  be 
satisfied  with  such  a  covenant  is  not  clear.  So  long  as  the  mortgage 
subsists,  the  covenantor  would  have  the  right,  under  s.  16  of  the  Conv. 
Act,  1881,  to  inspect,  and  perhaps  to  authorise  the  covenantee  to  inspect, 
the  deeds  ;  but  if  the  mortgagee  were  to  sell  the  remaining  mortgaged  pro- 
perty under  his  power  of  sale,  and  deliver  the  deeds  to  the  purchaser,  the 
covenant  would  become  ineffective.  (2)  If  the  mortgagee  gives  an  acknow- 
ledgment, but  declines  to  give  an  undertaking,  as  would  generallj^  be  the 
case,  the  purchaser  could  not  insist  either  on  an  undertaking  (which  would 
have  no  statutory  effect),  or  on  a  covenant  for  safe  custody  from  the 
mortgagor.  But  he  might  reasonably  ask  the  mortgagor  to  enter  into  such 
a  covenant  as  is  inserted  in  the  above  Form. 

As  between  mortgagor  and  mortgagee,  the  latter  is  liable  in  case  of  the 
loss  or  destruction  of  the  documents  while  in  his  possession  or  under 
his  control:  Jlornhy  v.  Matcimm  (1848),  16  Sim.  325;  17  L.  J.  Ch.  471; 
Brown  v.  Sewell  (1853),  11  Hare,  49;  22  L.  J.  Ch.  1063  ;  see  also  James 
V.  Bumsey  (1879),  11  Ch.  D.  398;  48  L.  J.  Ch.  345,  where  the  mortgagor 
was  held  entitled  to  an  indemnity,  but  not  to  compensation  ;  see  Dart, 
7th  ed.,  490  ;  and  (/.  GilHc/an  v.  National  Banh,  1901,  2  Ir.  E.  513. 

(.i)  See  Wolst.  Conv.  Acts,  9th  ed.,  123,  as  to  the  necessity  for  these  words. 

Where  a  vendor  enters  into  restrictive  covenants  or  grants  an  easement 
over  the  land  retained,  then  it  is  desirable  that  notice  of  the  covenant  or 
rights  be  indorsed  on  or  annexed  to  a  common  title  deed  retained  by  the 
vendor. 
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hereafter  observe  and  perform  all  and  singular  the  restrictions 
and  stii)nlations  contained  in  the Schedule  hereto  (0- 

(B.)  [Provided  ALWAYS,  that  the  Vendor,  his  heirs  and  assigns,  [Power  to 

owners  for  the  time  being  of  the  part  of  the  said Estate  for  ntnts  and^^ 

the  time  being  remaining  unsold  or  otherwise  undisposed  of,  ma}"  vary  building 
at  the  request  of  the  Purchaser  or  the  persons  deriving  title  under 
him  release  or  vary  any  of  the  aforesaid  restrictions  or  stipulations, 
and  so  that  nothing  herein  contained  shall  operate  to  impose  any 
restrictions  on  the  manner  in  which  the  Vendor  or  the  persons 
deriving  title  under  him  may  deal  with  the  whole  or  any  part  of 
the  said  Estate  for  the  time  being  remaining  unsold  or  undisposed 
of  or  be  otherwise  deemed  to  create  a  building  scheme  for  the  said 
Estate  or  any  part  thereof  (n).] 

(C.)  [Provided  also,  that  the  Purchaser  or  other  the  owners   [Purciiasemot 
for  the  time  being  of  the  premises  hereby  conveyed  shall  as  regards  after  lie  has 
any  of  the  aforesaid  covenants  which  are  restrictive  of  the  user  of  ute\*imcrl^^ 
the  land  be  liable  only  in  respect  of  breaches  which  occur  while  he 
or  they  shall  respectively  be  owner  or  owners  of  the  land  or  any 
part  thereof.] 

A.  B.,  by  E.  F.,  his  Attorney  (r) (L.S.)  No.  9. 

x-i     -n       1  I  PIT-./  /T    ri  Execution  by 

E.  E.,  Attorney  for  A.  B.  (i/) (L.S.)  attorney  and 

Signed,  sealed,  and  delivered  [in  the  name  of  and  (5;)]  on  behalf 
of  the  within-named  A.  B.  by  E.  F.,  his  attorney,  under  a  power 

of  attorney  dated  the day  of ,  19 — ,  and  deposited  in  the 

Central    Office  of  the  Supreme  Court  of  Judicature  (a)  in  the 
presence  of {name,  address,  and  description  of  (fitness). 

(t)  The  burden  of  affirmative    covenants  will  not  run    with   the  land  :   Affirmative 
Hayiuood  v.  Brunswick  Building  Society  (1881),  8  Q.  B.  D.  403  ;   51  L.  J.  Q.  B.    covenants. 
73;  Be  Nishet  and  Potts,  19(15,  1  Ch.  at  p.  397  ;    alf.  1906,  1  Ch.  386  ;  75  L.  J. 
Ch,  238  ;  and  see  Dart,  7th  ed.,  771. 

(ft)  This  is  a  power  which  a  purchaser  must  consider  carefidlj',  for  unless 
a  building  scheme  is  created  his  propeity  may  be  prejudiced.  And  see 
notes  to  "Special  Conditions,"  Form  No.  126,  p.  192,  suj). 

{x)  It  is  not  necessary  to  state  in  the  body  of  the  deed  that  it  will  be   Powers  of 
executed  by  attorney,  and  the  deed  will  be  in  the  same   form  as  if  it  were   attorney. 
executed  by  the  vendor  personally.     See  54  Sol.  J.  148  as  to  joint  attorneys. 

{y)  See  Conv.  xVct,  1881,  s.  46. 

(2)  These  words  will  be  omitted  if  the  attorney  signs  in  his  own  name 
under  s.  46. 

(a)  Generally  as  io  powers  of  attoru'^y,  see  Wolst.  Conv.  Acts,  9th  ed., 
114—117  and   159—162. 
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No.  10. 

Memorandum 
of  acknow- 
ledgment of  a 
deed  by  a 
married 
woman  (b). 


This  Dekd  was  this  day  produced  before  me  and  acknowledged 
by  E.  B.  therein  named  to  be  her  act  and  deed,  previous  to  which 
acknowledgment  the  said  E.  B.  was  examined  by  me  separately 
and  apart  from  her  husband  touching  her  knowledge  of  the 
contents  of  the  said  Deed  and  her  consent  thereto  and  declared 
the  same  to  be  freely  and  voluntarily  executed  by  her. 

{Add,  if  the  acknoiclcdgmcnt  is  taken  hi/  any  person  other  than  a 
Judge.) 

And  I  declare  that  I  am  not  interested  or  concerned  either  as 
a  party  or  as  a  solicitor  or  clerk  to  the  solicitor  for  one  of  the 
parties  or  otherwise  in  the  transaction  giving  occasion  for  the 
said  acknowledgment. 

(Signed)         A.  B. 
A  Judge  of  the  High  Couit  of  Justice  in  England, 

ur  a  Judge  of  the  County  Court  of  , 

or  a  perpetual  Commissioner  for  taking  acknowledgments 

of  deeds  by  married  women, 
or  the  special  Commissioner  appointed  to  take  the  afore- 
said acknowledgment. 


Rules  to  be 
observed  in 
taking 
acknowledg- 
ments. 


(h)  The  rules  made  in  December,  1882,  under  the  Fines  and  Recoveries 
Act,  1833,  provide  that  before  a  commissioner  receives  an  acknowledg- 
ment, he  miist  inquire  of  the  married  woman  separately  and  apart  from 
her  husband  and  from  the  solicitor  concerned  in  the  transaction  whether  she 
intends  to  give  up  her  interest  in  the  estate  to  be  passed  by  the  deed  without 
having  any  provision  made  for  her  ;  and  where  the  married  woman  answers 
in  the  affirmative  and  the  commissioner  has  no  reason  to  doubt  the  truth  of 
her  answer,  he  is  to  receive  the  acknowledgment ;  but  if  it  appears  to  bim 
that  it  is  intended  that  provision  is  to  be  made  for  the  married  woman, 
then  the  commissioner  must  not  take  her  acknowledgment  until  he  is 
satisfied  that  such  provision  has  been  actually  made  by  some  deed  or  writing 
produced  to  him  ;  or  if  such  jirovision  has  not  actually  been  made  before, 
then  the  commissioner  is  to  require  the  terms  of  the  intended  provision  to 
be  shortly  reduced  into  writing,  and  to  verify  the  same  by  his  signatiu'e  in 
the  margin,  at  the  foot,  or  at  the  back  thereof.  S.  T  of  the  Conv.  Act, 
1882,  varies  the  requirements  of  the  Fines  and  Recoveries  Act  by  (1)  sub- 
stituting one  peipetual  or  special  commissioner  for  two,  and  (2)  making  a 
memorandum  of  acknowledgment  indorsed  on  the  deed  sufficient  without 
the  tiling  of  any  separate  certificate.  The  statutor}'  provisions  override  local 
customs :  JoJmson  v.  Clark,  1908,  1  Ch.  303  ;  77  L.  J.  Ch.  127.  An  acknow- 
ledgment by  a  married  woman  must  be  made  before  a  Judge  of  the  High 
Court  or  of  a  County  Court,  or  before  a  perpetual  commissioner  appointed  by 
the  Lord  Chief  Justice  of  England,  or  befoi'e  a  special  commissioner  appointed 
by  the  Court  in  cases  where  by  reason  of  residence  be3'ond  seas  or  ill-health 


Miscellaneous  forms  (sect.  ill.).  8'21 

It  is  hereby  certified  that  the  transaction  hereby  effected  does      No.  11. 
not  form  part  of  a  larger  transaction  or  of  a  series  of  transactions  Declaration 
in  respect  of  which  the  amount  or  vahie  or  the  aggregate  amount  ""fj^^^  p'^'^ 
or  vahie  of  the  consideration  exceeds  £500  (e).  (1909-10)  Act 

And  the  Purchaser   hereby   covenants  with   the   Vendor   to  pureiiLe- 
repay  to  him  or  the  persons  deriving  title  under  him  on  demand  noTexceer 
all  money  which  may  be  expended  by  him  or  them  in  discharging  ^500. 
any  increment  value  duty  which  under  the  provisions  of  the      ^o-  1'^- 
Finance   (1909-10)  Act,  1910,  or  any  Act  amending  the  same  Covenant  by 
may  become  payable  in  respect  of  the  premises  hereby  conveyed  pa^^hicrement 
by  reason  of  these  presents  and  the  sale  herel>y  effected  and  in  value  duty. 
discharging  the  costs  of  and  incidental  to  the  payment  of  such 
duty  (if  any)  and  the  assessment  thereof,  and  the  Purchaser  or 
the  persons  deriving  title  under  him  will  at  all  times  hereafter 
save  harmless  and  keep  indemnified  the  Vendor  and  his  estate 
and  effects  from  and  against  all  claims  and  demands  in  respect 
of  the  said  duty  and  costs  and  will  produce  to  the  Commissioners 
of  Inland  Eevenue  free  of  expense  any  documents  which  may  be 
required  in  connexion  with  the  assessment  of  the  said  duty,  and 
that  the  premises  hereby  conveyed  shall  stand  charged  with  the 
payment  of  all  money  (if  any)   becoming   payable   under    the 
foregoing  covenant  with  interest  thereon  at  the  rate  of  £4  per 
cent,  per  annum  from  the  date  of  demand. 


or  any  other  sufficient  cause,  she  is  prevented  from  making  her  acknow- 
ledgment in  the  ordinary  way  :  F.  &  R.  Act,  1833,  ss.  79,  83  ;  County 
Courts  Act,  1888,  s.  184. 

(r)  Every  conveyance  where  the  purchase-money  does  not  exceed  £500, 
and  which  does  not  form  part  of  a  larger  transaction,  should  contain  this 
declaration  to  avoid  the  double  duties  imposed  by  the  Act.  Although 
the  stamp  duties  have  been  doubled  by  s.  To,  a  similar  exemption  is  not 
expressly  allowed  by  the  Act  in  respect  of  leases  where  a  premium  not 
exceeding  £500  is   paid. 
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Part  II. 
PRECEDENTS  OF  PURCHASE  DEEDS  (a). 

Section  I. — Conveyances  Arranged  according  to  the  Character 
OF  THE  Conveying  Parties. 

Group  A. — Conveyances  on  Sales  by  Absolute  Owners. 

No.  I. 

CONVEYANCE  of  Freeholds.  Variations  wlicre  there  is 
a  si(bsisti)ifi  Lease  ;  also  where  Restrictive  Covenants 
are  imposed. 

Parties.  THIS  INDENTURE,  made  the clay  of 19—,  Between 

A.B.,  of ,  in  the  County  of ,Esqre.  (hereinafter  called  the 

Vendor), of  the  one  part  and  C.  D.,of ,in  the  County  of , 

Esqre.  (hereinafter  called  the  Purchaser),  of  the  other  part : 

Recital  of  Whereas  the  Vendor  is  now  seised  in  fee  simple  in  possession 

agi^eeinent  for     ^^'^^  from  incumbrances  of    the  hereditaments    hereinafter    de- 
^■'^^®-  scribed  [subject  to  and  with  the  benefit  of  the  lease  mentioned  in 

the Schedule  hereto]  and  has  agreed  to  sell  the  same  to 

the  Purchaser  for  the  like  estate  in  possession  free  from  incum- 
brances at  the  price  of  £ (b) : 

Forms  referred        {a)  The  forms  referred  to  in  these  Precedents  are  the  Forms  inDivision  II. 
to-  Part  I.,  Sects.  1.,  II.,  and  ITL,  c.</.,  Fwm  No.  3,   Sect.  I.,  means  the  form  of 

recital  number-ed  o  in  Sect.  I.  of  Forms  in  Purchase  Deeds.     See  List  of 

Forms,  p.  288,  sup. 
Increment  Where  a  contract  has  been  stamped  for  the  purposes  of  increment  value 

sramps"^  duty  it  should  be  seen  that  the  conveyance  is  stamped  with  a  denoting 

stamp,  see  Fin.  (1909-10)  Act,    1910,  s.  4  (7).     ,  If  this  is  not  done  the 

contract  will  be  brought  on  the  title,  as  otherwise  it  cannot  be  shown  that 

the  conveyance  is  projierly  stamped. 
Form  where  no        (A)  See  Foiin  No.  1,  Sect.  I.,  sup.     It  is  desirable  to  have  a  recital  of  seisin, 
emnklved"''  ''■^-  ^'"^^""   ^'-    ^-  ''''•  ^'^-  (1878),  7  Ch.  I).  76G ;  47  L.  J.  Ch.  461  :  qutere  this 

decision,  see,  lie  Wallis  and  Grout,  1900,   2  Ch.   206;   75  L.  J.  Ch.  519;  but 

in  small  matters  recitals  are  sometimes  dispensed  with  ;  in  this  case  the 

operative  part  will  be  :  — 

WITNESSETH,  that  in  consideration  of  the  sum  of  £ now 

paid  by  the  Purchaser  to  the  Vendor  for  the  purchase  of  the 


employed. 
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NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Conveyance  to 
of    the   said   agreement   and   in    consideration   of    the    sum  of  fee-simple. 

£ (c)  [on  or  before  the  execution  of  these  presents  ((?)]  paid 

by  the  Purchaser  to  the  Vendor  (the  receipt  of  which  sum  the 
Vendor  hereby  acknowledges)  the  Vendor,  As  Beneficial  Owner 
hereby,  conveys  unto  the  Purchaser  (e) 

All,  &c.  {sec  Forms  iit  Sect.  II.,  suj).).  Parcels. 

To  Hold  Unto   and   To   the   Use   of    the   Purchaser   in    fee 
simple  if)  [subject  to  and  with  the  benefit  of  the  Lease  mentioned  Subject  to  a 
in  the  [first]  Schedule  hereto] (^/Z). 

[And  (g)  the  Purchaser  for  himself,  his  heirs  and  assigns,  hereby  Restrictive 
covenants  with  the  Vendor  that  the  Purchaser  and  the  persons 
deriving  title  under  him  will  observe  and  perform  the  stipula- 
tions and  conditions  following  [or  contained  in  the Schedule 

hereto]. 

{Add  the  particular  restrictions  either  here  or  in  a  scJiedide, 
see  Special  Conditions  of  Sale,  Form  No.  126,  p.  192,  sup).). 

hereditaments  hereinafter  described  in  fee  simple  in  possession 
free  from  incumbrances  (the  receipt,  &c.)  {contimic  as  in  text). 

(c)  If  the  consideration  does  not  exceed  £500,  Form  No.  11  of  Sect.  III., 
Slip.,  should  be  used  to  avoid  the  double  stamp  duties:  Fin.  (1909-10) 
Act,  1910,  s.  73. 

(d)  These  words  will  be  used  where  a  deposit  has  been  paid. 

(e)  Following  the  Fomis  in  the  Fourth  Schedule  of  the  Conv.  Act,  1881,    Quantity 
which  by  s.  57  are  declared  to  be  sufficient,  the  "premises"   {i.e.,  the  part  ^^^i^**^,^^?*  , 
preceding  the  habendum)  need  not  contain  words  of  limitation  ;  the  estate   premises, 
to  be  taken  may  be  defined  only  in  the  habeudiun.     This  is  a  return  to  the 

original  office  of  the  premises.  The  practice  of  limiting  the  estate  both  in 
the  i^remises  and  in  the  habendum  is  stated  by  Sheppard  (Shep.  Touchstone, 
by  Preston,  c.  V.,  p.  74)  to  be  improper,  though  it  was  formerly  adopted  ;  and 
see  Savill  v.  Bethell,  1902,  2  Ch.  at  p.  540  ;  71  L.  J.  Ch.  (i52. 

(/)  "  Fee  simple  "  is  used  in  these  Precedents  in  accordance  with  Conv.    Fee-simple. 
Act,  1881,  s.  51.     The  word  "  simple"  is  a  necessary  part  of  the  limitation  : 
Re  Ethel  and  Mitchells,  1901,  1  Ch.  945;  70  L.  J.   Ch.   498;    Re  Ford  and 
Ferguson,  1906, 1  Ir.  E.  607.     The  word  "  assigns,"  which  is  sometimes  added, 
is  omitted  in  the  Precedents  as  superfluous.     It  is  not  a  word  of  limitation. 

[ff]  The  conveyance  prevents  the  piu-chaser  from  exercising  the  power 
of  re-entry  in  the  lease  for  breach  of  a  covenant  occurring  before  the  date 
of  sale,  see  Hunt  v.  Bishop  (1853),  8  Ex.  675  ;  22  L.  J.  Ex.  337  ;  Hunt  v. 
Remnant  (1854),  9  Ex.  635;  23  L.  J.  Ex.  135;  Jenkins  v.  Jvncs  (1882), 
9  Q.  B.  D.  128,  131  ;  if.  Cohen  v.  Tannar,  1900,  2  Q.  B.  609  ;  69  L. 
J.  a  B.  904. 

{y)  Or  use  Form  No.  8,  Sect.  III.,  siq). 
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PURCHASE    DEEDS    (PRECEDENTS). 


Acknowledg- 
ment for  pro- 
duction and 
undertaking 
for  safe 
custody. 


Schedule  of 
Lease. 


Schedule  of 
documents. 


Acknowledg- 
ment and 
undertaking. 


Paragraphs. 


[And   the   Vendor    hereby   acknowledges    the    right   of    the 

Purchaser  to  production  of    [the  recited  Indenture  of  (h)]  

[the  documents  mentioned  in  the  [second]  Schedule  hereto]  and 
to  delivery  of  copies  thereof,  and  hereby  undertakes  for  the  safe 
custody  thereof.] 

In  witness  whereof  the  parties  hereto  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

[The  [First]  Schedule  above  referred  to 

18 — .     By   an    Indenture   of    Lease   of    this   date   made 

between  E.  F.  of  the  one  part  and  H.  K.  of  the 
other  part  the  hereditaments  hereinbefore  con- 
veyed were  demised  by  the  said  E.  F.  to  the  said 

H.  K.  for    the    term  of  years    from    the 

day  of ,  18 — ,  at  the  yearly  rent  of  i^ 

and  subject  to  the  covenants  by  the  lessee  and 
the  conditions  therein  contained.] 

[Second]    Schedule  above  referred  to. 

of   documents   retained    in   the   custody   of   the 


[The 
Particulars 
Vendor  (?')• 

18  — .     Indenture 

between 
other  part. 
18  — .     Indenture  of,  &c.] 


of 


Conveyance    of     this    date,    made 
-  of  the  one  part  and of   the 


Signed,  sealed,  and  delivered  by  the  within  named 
A.  B.  [and  C.  B.]  in  the  presence  of (A). 

(/i)  See  Form  No.  6,  Sect.  III.,  sup.  ;  if  there  are  several  documents,  the 
dates  and  parties  should  be  set  out  in  a  schedule.  Of  course,  if  the  docu- 
ments of  title  are  all  to  be  handed  over,  no  acknowledgment  or  imdertaking 
will  be  required. 

If  the  deed  consists  of  the  conveyance,  the  restrictive  covenants,  and  the 
acknowledgment  it  may  be  divided  into  clauses,  thus — • 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  {continue  as  iji  text). 

2.  The  Purchaser  for  himself  (covenant  as  in  text). 

3.  The  Vendor  hereby  acknowledges     (contimie  the  acknow- 
ledgment  and  undertaking  as  in  text). 

(t)  This  heading  renders  it  unnecessary  to  state  in  the  deed  who  has  the 
custody.     Whoever  has  the  legal  custody  must  give  the  acknowledgment. 
{k)  The  name,  address,  and  description  of  the  witness  should  be  given. 
It  is  not  necessary  for  the  pm-chaser  to  execvite,  except  in  cases  where  he 
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No.  II. 
CONVEYANCE  of  Freeholds  to  a  Sub-Purchaser  (/). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (hereinafter  Parties. 
called  the  Vendor),  of    the    1st   part,   C.  D,,  of,  &c.    {original 
Purchaser),  of  the  2nd  part,   and  E.  F.,  of,  &c.  (sub-Purchaser) 
(hereinafter called  the  Parchaser),  of  the  third  part: 

Whereas  the  Vendor  is  now  seised  in  fee  simple  in  possession  free  Recitals  of 
from  incumbrances  of  the  hereditaments  hereinafter  described,  and  sa'ie. 
has  agreed  to  sell  the  same  to  the  said  C.  D.  at  the  price  of 
^1,000 : 

And   whereas  the  said  C.  D.  has  agreed    to    sell    the    said  Agi-eemeut  for 
hereditaments  to  the  Parchaser  at  the  same  jDrice  of  <£1,000  [or 
at  the  price  of  ^1,050  or  ^950  :] 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Conveyance  by 
of  the  said  agreement  and  in  consideration  of  the  sum  of  £1,000  request  of 
paid  to  the  Vendor  by  the  Purchaser  at  the  request  of  the  said  chfsCT  t(fsub- 
C.  D.  (the  receipt  of  which  sum  the  Vendor  hereby  acknowledges)  purchaser  in 

r        .  •  1  •  PI  P  ,  ,  '^      '^    fee  simple. 

[or  m  consideration  of  the  sum  of  £1,000  to  the  vendor,  and 
the  sum  of  £50  to  the  said  C.  D.,  paid  by  the  Purchaser,  or  in 
consideration  of  the  sum  of  £950  by  the  Purchaser,  and  the  sum 
of  £50  by  the  said  C.  D.  paid  to  the  Vendor  (the  receipt  of  which 
sums  the  {recipients)  hereby  respectively  acknowledge)],  the 
Vendor,  As  Beneficial  Owner,  at  the  request  of  the  said  C.  D. 
hereby  conveys,  and  the  said  C.  D.,  As  Beneficial  Owner,  hereby 
conveys  and  confirms  unto  the  Purchaser,  All,  kc.  {conveyance  to 
Purchaser  in  fee  simple  as  in  Precedent  I.). 
In  Witness,  &c. 


enters  into  a  covenant  or  Tindertaking  in  the  conveyance  or  where  there  is  a 

reservation  of  an  easement  not  created  by  waj'  of  use.     In  the  latter  case  the   Execution  by 

reservation  operates  as  a  re-grant  hy  the  piu-chaser  :    Wickham  v.  Hawker,   purcliaser. 

(1840),  7  M.  &  W.  63;  10  L.  J.  Ex.  153  ;   May  v.  Belleville,  1905,  2  Ch.  605  ; 

74  L.  J.  Ch.  678  ;  and  see  Dart,  7th  ed.,  564.     The  purchaser  may  nominate 

the  witness  :  C'onv.  Act,   1881,  s.   8.     For  execution  by  attorney,  see  Form 

No.  9,  Sect.  III.,  sup. 

{I)  The  stamp  will  be  ad  valorem  on  the  sum  paid  by  the  sub-purchaser:    Stamp  on  sub- 
Stamp  Act,   1891,  s.  58  (4),  which  provides  that  the  conveyance  is  to  be   purchase, 
charged  in  re.spect  of  the  consideration  moving  from  the  sub-piu'chaser. 


32C) 


Parties. 


Recital  of 
Vendor's 
seisin,  subject 
to  leases. 


Agreement 
for  sale. 


Conveyance 
subject  to  and 
with  benefit  of 
Leases. 


Habendum. 


Reversion 
duty. 


PUUCH.ASK    DKKDS    (PRECEDENTS). 

No.  III. 

CONVEYANCE  of  Freehold  Houses  subject  to  numerom 
Leases  at  Ground  Kents  (m). 

THIS  INI)ENTUEE,macle,&c.,  Between  A.  B.,  of,  &c. (hereinafter 
called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c.  (hereinafter 
called  the  Purchaser),  of  the  other  part : 

Whereas  the  Vendor  is  now  seised  in  fee  simple  in  possession 
free  from  incumbrances  of  the  hereditaments  described  in 
the  first  column  of  the  [first]  Schedule  hereto,  subject  to  and 
with  the  benefit  of  the  several  Indentures  of  Lease  mentioned 
in  the  second  column  -oi  the  said  Schedule,  by  which  Indentures 
the  said  hereditaments  were  demised  by  the  Vendor  to  the  several 
persons  named  in  the  third  column  of  the  said  Schedule  for  the 
several  terms  of  years  and  at  the  yearly  rents  respectively  men- 
tioned in  the  fifth  and  sixth  columns  of  the  said  Schedule,  and 
subject  to  the  covenants  and  conditions  in  the  said  Indentures 
respectively  contained  and  on  the  lessee's  part  to  be  observed 
and  performed  : 

And  whereas  the  Vendor  has  agreed  to  sell  the  said  heredita- 
ments to  the  Purchaser  subject  to  and  with  the  benefit  of  the 

said  Leases  at  the  price  of  £ : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance 
of  the  said  agreement  and  in  consideration,  &c.  {as  in  Precedent  I., 
p.  B2B),  the  Vendor,  As  Beneficial  Owner,  hereby  conveys  unto  the 
Purchaser,  All  those  pieces  of  land  and  hereditaments  situated  in 

the  Parish  of  — — ;  in  the  County  of ,  containing  in  the  whole 

— a.  — r.  — p.  or  thereabouts,  and  described  in  the  first  column 
of  the  [first]  Schedule  hereto,  and  all  other  (if  any)  the  heredita- 
ments comprised  in  the  several  Indentures  of  Lease  mentioned  in 
that  Schedule,  Together  with  the  messuages  and  other  buildings 
erected  thereon  or  on  parts  thereof,  which  premises  are  delineated 
on  the  plan  drawn  on  these  presents  and  thereon  coloured : 

To  hold  unto  and  to  the  use  of  the  Purchaser  in  fee  simj^le, 
subject  to  and  with  the  benefit  of  the  said  Indentures  of  Lease 
and  the  rents  thereby  respectively  reserved,  and  the  covenants 
and  conditions  therein  respectively  contained,  and  on  the 
part   of   the   resiJective   lessees  to  be  observed    and  performed 

{m)  See  exemptions  from  reversion  duty  where  the  reversion  was 
purchased  before  the  30th  April,  1909,  and  the  lease  detennines  within  forty 
years  of  the  date  of  purchase,  Fin.  (1909-10)  Act,  1910,  s.  14. 
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(Achioicledgmeut,  dr.,  as  to  dociiinents,  if  vecessart/,  Form  Xo.  6, 
Sect.  III.     A<hJ  Form  Xo.  11,  Sfct.  III.,  if  tlir  purclKisc-moneji  is 
£500  or  less. 
In  witness,  &c. 

The  [First]  Schedule  above  referred  to. 


Description  of  Property. 

Date  of 
Lease. 

Name  of 
Original 
Lessee. 

Present 
Lessee. 

Term. 

Rent. 

1.  All    that     piece     of 

—     18  — 

X.  Y. 

G.  H. 

99  j-ears. 

£ 

ground,     &c.     {short 

from,  &c. 

description  from   the 

Lease),  and  the  mes- 

suage     erected 

thereon,  now  known 

as,  &c. 

2.  AUthat,  &c. 

—     19— 

Y.  Z. 

J.  K 

99  years, 
from,  &c. 

£ 

[The  Second  Schedule  above  referred  to. 

Particulars  of  documents  retained  in  the  custody  of  the 
Vendor.] 

No.  IV. 

CONVEYANCE  of  a  Freehold  Reversion  Expectant  on 
a  Lease  to  the  Lessee  who  Purchases  under  an 
Option  {n)   to   Purchase   giren    by    the   Lease. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.,  (herein- 
after called  the  Vendor),  of  the  one  part,  and  C.  J).,  of,  itc. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  the  Vendor  is  now  seised  in  fee  simple  in  possession 
free  from  incumbrances  of  tlie  hereditaments  hereinafter  described, 
subject  to  and  with  the  benefit  of  the  Lease  mentioned  in  the 
Schedule  hereto,  under  which  Lease  the  Purchaser  has  an  option 
to  purchase  the  freehold  reversion  expectant  on  the  determination 
of  the  term  thereby  granted  at  the  price  of  £ : 

And  whereas  the  Purchaser  has  signified  to  the  Vendor  his 
desire  to  purchase  the  reversion  and  inheritance  in  fee  simple 
of  the  hereditaments  comprised  in  the  said  Lease  expectant  on 
the  term  thereby  granted  at  the  said  price  of  £ : 

(h)  The  option  to  purchase  must  not  infringe  the  rule  against  perijetuities : 
Woo<Ml  V.  Clifton,  1905,  2  Ch.  257;  74  L.  J.  Ch.  555;  Worthing  Corpn.  v. 
Heather,  1900,  2  Ch.  5.32;  75  L.  J.  f'h.  701, 


Ptwbies. 


Seisiu  isuliject 
to  option. 


That  Lessee 
has  signified 
his  desire  to 
purchase. 


Option  to 
purchase  must 
not  infringe 
perpetuity 
rule 
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PURCHASE    DEEDS    (PRECEDENTS). 


Covenant  to 
pay  reversion 
dutj'. 


Conveyance  of  NOW  THIS   INDENTUEE  WITNESSETH   that  pursuant  to 
Lessee  in  fee.     the  provisioii  foi'  this  purpose  contained  in  the  said  Lease,  and 
in  consideration,  &c.(as  in  Precedent  I.,  p.  323,  srt;^.),  the  Vendor, 
As  Beneficial  Owner,  hereby  conveys  and  releases  unto  the  Pur- 
chaser, All,  &c.  (tlte  parcels  n- ill  follow  the  parcels  in  the  Lease) : 

Habendum.  To  HOLD  unto  and  to  the  uso  of  the  Purchaser  in  fee  simple. 

To  THE  intent  that  the  term  of  years  granted  by  the  said 

Lease  may  forthwith  merge  and  be  extinguished  in  the  freehold 
reversion  and  inheritance. 

[And  the  Purchaser  hereby  covenants  with  the  Vendor  to 
repay  to  him  on  demand  all  money  which  may  be  expended  by 
him  in  discharging  any  reversion  duty  which  under  the  Finance 
(1909-10)  Act,  1910,  or  otherwise  may  become  payable  by  reason 
of  the  determination  of  the  said  term  and  the  costs  of  paying  the 
same,  and  at  all  times  hereafter  to  keep  indemnified  the  Vendor 
and  his  estate  and  eftects  from  all  claims  in  respect  of  such 
reversion  duty  and  costs  (nn)]  (Acknowleclgment ,  dc,  as  to 
documents,  if  necessary,  Form  No.  6,  Sect.  III.). 
In  Witness,  &c. 

The  Schedule  above  referred  to. 

Particulars  of  the  Lease  above  referred  to. 

18  — .     By  an   Indenture   of   Lease  of  this  date  (recite 

Lease  and  the  option  to  purchase). 


Parties. 


Recital  of 
Vendor's  title. 


Vendor  cove- 
nants to 
surrender 


No.  V. 

DEED  of  Covenant  by  Tenant  on  the  Polls  to  surrender 
Copyhold  Land  on  a  Sale. 

THIS  INDENTUPE,made,&c.,BETWEENA.B.,of,&c.  (hereinafter 
called  the  Vendor,  of  the  one  part,  and  C.  D.,  of,  &c.  (hereinafter 
called  the  Purchaser),  of  the  other  part : 

Whereas   the   Vendor   is   now   seised   of   the   hereditaments 
hereinafter   covenanted   to   be   surrendered,  being  copyhold  of 

the   Manor   of  ,  in   the   County  of  ,  for  an  estate  of 

inheritance  according  to  the  custom  of  the  said  manor,  and  he  has 
agreed  to  sell  the  same  to  the  Purchaser  at  the  price  of  £, : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance  of 
the  said  agreement  and  in  consideration,  &c.  {as  in  Precedent  I., 

{nn)  The  Vendor  would  not  be  entitled  "to  this  covenant  uhless  the  option 
provided  for  it, 
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p.  323,  sup.),  the  Vendor,  As  Beneficial  Owner  (o),  hereby  covenants  copyholds  to 
with  the  Purchaser,  that  the  Vendor  and  all  other  necessary  parties  fee. 
(if  any)  will  forthwith,  at  the  cost  of  the  Purchaser,  surrender 
into  the  hands  of  the  lord  of  the  said  Manor,  according  to  the 
custom  thereof.  All,  &c.  (parcels)  (to  which  hereditaments  the 
Vendor  was  admitted  on  the day  of ), 

To  THE  USE  of  the  Purchaser  and  his  heirs  (;;),  at  the  will 
of  the  lord,  according  to  the  custom  of  the  said  Manor,  at  and 
under  the  rents,  fines,  heriots,  suits  and  services  therefor  due 
and  of  right  accustomed  {Acknowledgment,  dc,  as  to  documents,  if 
necessary,  Form  No.  6,  Sect.  III.,  sup.). 

In  witness,  &c.  (q). 

No.  VI. 

SURRENDER  out  of  Court  of  Copyholds  to  a  Purchaser 
hy  the  Tenant  of  the  Customary  Fee  Simple. 

The  Manor  of , )      BE    IT   REMEMBERED,   that   on 

in  the  County  of j  the  day  of ,  19  — ,  A.  B.,  of, 

&c.  (Vendor),  came  before  L.  M.,  of,  &c.,  steward  of  the  Manor 

out   of  court,   and   in   consideration   of  the  sum  of  £ to  Consideration. 

him  paid  (r)  by  C.  D.,  of,  &c.  (Purchaser),  surrendered  into  the  Surrender  of 
hands  of  the  lord  of  the  Manor  by  the  hands  and  acceptance  to  purchaser 
of  his   said   steward,  according   to   the   custom  of   the  Manor,  '"  ^'^''• 
All,  &c.  (parcels,  see  Forms,  Part  I.,  Sect.  II.,  suji.),  to  which 
hereditaments  the  said  A.  B.  was  admitted  on  the day  of , 

(o)  S.  2  (v.)  of  theConv.  Act,  1881,  provides  that  the  term  "conveyance  "  Covenants 
shall  include  "covenant  to  surrender."     It  follows  that  if  the  vendor  as  for  title, 
beneficial  owner  covenants  to  surrender,  covenants  for  title  will  be  implied. 

{p)  The  word  "heirs"  is  still  necessarj^  in  a  surrender  of  copyholds; 
s.  51  (i.)  of  the  Conv.  Act,  1881,  applies  only  to  deeds. 

((/)  The  stamp  will  be  on  the  surrender:  Stamp  Act,  1891,  ss.  61  and  65  ; 
the  commonest  mode  of  making  title  is  by  covenant  to  surrender,  followed 
by  surrender,  followed  by  admission. 

(r)  The  receipt  will  be  given  in  the  covenant  to  surrender,  see  Conv.  Act,  Receipt  for 
1881,   ss.  54,  55.     Where  there   is  no   covenant  to  surrender  the  receipt  purchase- 
should  be  given  at  the  foot  of  the  svurender  over  a  penny  stamp.     The  of°com'hoids'^ 
draft  surrender  is  generally  prepared  by  the  steward ;  he  should  be  lent  a 
copy    of    the    covenant    to    surrender.      On   enrolment   he   will   issue   a 
'*  .steward's  copy  "  to  the  purchaser  of  the  surrender  and  admission. 
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PURCHASE    DEEDS    (PRECEDENTS). 


R  ecital  of 
surrender. 


Admission  to 
copyholds. 


Assurances 
of  castoniary 
freeholds. 


To  THE  USE  of  the  said  C.  D.  and  his  heirs  (s),  at  the  will  of 
the  lord,  according  to  the  custom  of  the  Manor,  at  and  under 
the  rents,  fines,  heriots,  suits  and  services  therefor  due  and  of 
right  a,ccastoraed. 

This  surrender  was  taken  and  accepted  the 
day  and  year  first  above  written  by  me. 

L.  M.  {steirard), 
Steward  of  the  Manor. 

No.  YII. 
ADMISSION  q/' Purchaser  to  cojn/holds  (ss). 


The day  of ,  19 


day  of  ,  19  — ,  A.  B.,  of,  &c.,  came 


Manor  of ,  i 

the  County  of 

Where.^s  on  the 
before  the  steward  of  this  Manor,  and  in  consideration  of  the 

sum  of  i' paid  to  him  by  C.  D.,  of,  &c.,  did  out  of  court 

surrender  into  the  hands  of  the  lord  of  this  Manor  by  the  hands 
and  acceptance  of  the  said  steward,  by  the  rod,  according  to  the 
custom  of  this  Manor,  All,  &c.  {parceh,  see  Forms,  Part  I., 
Sect.  II.)  (to  which  hereditaments  the  said  A.  B.  was  admitted  on 
the day  of ) , 

To  the  use  of  the  said  C.  D.  and  his  heirs  according  to  the 
custom  of  this  Manor  : 

NOW  BE  IT  KEMEMBEEED,  that  on  the  day  first  above 
written  the  said  C.  J),  came  before  L.  M,,  of,  &c.,  the  steward  of  this 
Manor,  out  of  court,  and  prayed  to  be  admitted  tenant  of  the  beredi- 
taments  so  surrendered  to  his  use  as  aforesaid.  To  which  the  lord  of 
the  Manor  by  the  said  steward  granted  seisin  thereof  by  the  rod, 
To  HOLD  unto  the  said  C.  D.  and  his  heirs  by  copy  of  court 
roll  at  the  will  of  the  lord,  according  to  the  custom  of  this  Manor, 
by  and  under  the  rents,  fines,  heriots,  suits  and  services  therefor 
due  and  of  right  accustomed  : 

(s)  8.  51  of  the  Conv.  Act,  1881,  rendering  unnecessary  the  use  of  the 
word  "  heirs  "  in  the  limitation  of  an  estate  by  the  words  "  in  fee  simple," 
only  ai)plies  to  such  a  limitation  in  a  deecL 

[ss)  Customary  freeholds  generally  pass  by  deed  or  by  deed  and  admission. 
This  precedent  can  be  adapted  to  the  case  of  customary  freeholds.  Instead 
of  a  surrender  the  conveyance  will  be  recited.  The  words  "  at  the  will  of 
the  lord"  will  be  omitted.  The  legal  estate  is  generallj'  in  the  tenant  and 
nut  in  the  lord.  -  ^ 
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And  so  (saving  the  rights  of  the  lord)  the  said  C.  D.  is  admitted 
tenant  thereof  and  pays  to  the  lord  on  such  admittance  a  fine 
[certain]  of  £ and  his  fealty  is  respited  {t). 


No.  VIII. 

ASSIGNMENT  0/ Leasehold  Hereditaments  to  a  Purchaser. 

THIS  INDENTURE,  made,  &c., Between  A.  B.,  of,  &c.  (hereinafter  rarties. 
called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c.  (hereinafter 
called  the  Purchaser),  of  the  other  part  : 

Whereas    by  an  Indenture  of  Lease  dated  the  day  of  Resite  lease. 

,  and  made  between  G.  H.  of  the  one  part,  and  the  Vendor 

of  the  other  part.  All  that  messuage,  &c.  {'parcels  as  described  in 

the  lease)  (w),  were  demised  unto  the  Vendor  for  the  term  of 

years    from    the    day   of   ,    at    the   yearly   rent   of 

£ ,  and  subject  to  the  covenants  by  the  lessee  and  the  con- 
ditions by  and  in  the  said  Lease  reserved  and  contained  ;  [or  if 
tlie  vendor  7vas  not  the  original  lessee, 

Whereas,  &c.  (Recited  of  Lease  as  ediore,  suhstituting  L.  M.for 
the  Vendor)  : 

And  whereas,  after  divers  mesne  assignments  and  acts  in  the  Assignment  to 

law  (x),  ultimately  under  an  Indenture  dated  the  day  of 

,  and  made  between ,  the  premises  became  and  are  now 

vested  in  the  Vendor  for  the  residue  of  the  term  granted  l)y  the 
recited  Lease :] 

And   whereas   the  Vendor  has  agreed  to  sell  the   premises  Agreement  for 
comprised  in  the  recited  Lease  free  from  incumbrances  to  the 
Purchaser  at  the  price  of  £ : 


{t)  It  is  usual  for  the  steward  of  the  manor  to  prepare  the  admission  ;  he 
should  issue  a  steward's  copy  on  enrohnent.  Sometimes  the  surrender  and 
admission  are  prepared  iu  one  document. 

(»)  The  recital  of  the  lease  should  state  the  parcels  as  they  are  therein   Leasehokl 
described.     If  the  property  at  the  date  of  the  assignment  is  known  hy  a   P-^i'cels  b}^ 
different  description,  or  any  huilding-s  have  been  erected  on  the  premises 
since  the  lease,  so  as  to  require  ncjtice,  this  should  be  done  by  way  of  addition 
to  the  old  description. 

(.r)  This  recital  must  accord  with  the  facts,  e.g.,  there  may  be  no  mesne 
assignments,  or  the  last  disposition  may  be  a  Will  appointing  executors. 
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PURCHASE    DEEDS    (PRECEDENTS). 


Assignment 
to  Purchaser 
for  residue  of 
term. 


Subject  to 
rent  and 
lessee's 
covenants. 


Covenant  by 
Purchaser  to 
indemnify 
Vendor  against 
rent  and  cove- 
nants in  Lease. 


In  assignment 
of  leaseholds, 
words  "his 
executors, 
administra- 
tors, and 
assigns  "  now 
omitted. 


In  covenants 
the  words 
"  for  himself, 
his  heirs,"  &c. 
no  longer 
necessar}'. 


When  pur- 
chaser bound 


NOW  THIS  INDENTUKE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration, 
&c.  (as  in  Precedent  I.,  p.  323,  siq).),  the  Vendor,  As  Beneficial 
Owner,  hereby  assigns  unto  the  Purchaser,  All  the  premises 
comprised  in  and  demised  by  the  recited  Lease, 

To  HOLD  unto  the  Purchaser  (y),  for  the  residue  of  the  term 
granted  by  the  recited  Lease  and  at  the  rent  and  subject  to  the 
lessee's  covenants  and  the  conditions  by  and  in  the  recited 
Lease  reserved  and  contained  and  henceforth  on  the  part  of  the 
lessee  to  be  paid,  observed,  and  j^erformed  [and  subject  to  and 
with  the  benefit  of  the  Underleases  mentioned  in  the  Schedule 
hereto] . 

2.  The  Purchaser  {2)  hereby  covenants  with  the  Vendor  that 
the  Purchaser,  or  the  persons  deriving  title  under  him,  will 
henceforth  from  time  to  time  duly  pay  all  rent  becoming  due 
under  the  said  Lease,  and  observe  and  perform  all  the  covenants 
and  conditions  therein  contained,  and  henceforth  on  the  lessee's 
part  to  be  observed  or  performed,  And  also  will  at  all  times  here- 
after save  harmless  and  keep  indemnified  the  Vendor  and  his 
estate  and  effects  from  and  against  all  proceedings,  costs, 
claims  and  expenses  on  account  of  any  omission  to  pay  the 
said  rent  or  any  breach  of  any  of  the  said  covenants  and 
conditions  {a) . 

In  witness,  &c.  (Add  Schedule  of  Underleases  if  required). 

{1/)  It  wa8  formerly  usual,  in  an  assignment  of  leaseholds  and  other 
personal  property,  to  add  the  words  "his  executors,  administrators,  and 
assigns  "  after  the  name  of  the  assignee,  not  because  such  words  were 
essential,  but  by  analogj-  to  a  limitation  of  freeholds  to  "heirs."  As  the 
word  "heirs"  is  rendered  lumecessary  by  the  Oonv.  Act,  1881,  s.  51,  and 
is  accordingly  discontinued  in  this  work,  the  words  "  his  executors, 
administrators,  and  assigns "  are  omitted  also. 

(2)  See  Form  No.  o,  Sect.  III.,  sup.,  and  notes  thereto.  The  words  "for 
himself,  his  heirs,  executors,  and  administrators  "  are  unnecessary.  They 
were  formerly  inserted  because  specialty  debts,  where  the  heir  was  expressed 
to  be  bound,  had  a  priority  over  other  debts  in  the  administration  of  assets, 
but  this  is  no  longer  the  case;  and  by  the  Conv.  Act,  1881,  s.  59,  it  is 
provided  that  a  covenant,  thoiigh  not  expressed  to  bind  the  heirs,  shall 
operate  to  bind  the  heirs  and  real  estate  as  well  as  the  executors  and 
administrators  of  the  person  making  the  same  as  if  heirs  were 
expressed. 

(a)  An  assignee  of  a  leasehold  interest  is  not  liable  for  the  rent  and 
covenants  contained  in  the  lease  after  he  has  executed  an  assignment  of  the 
lease  to  another  person  ;  so  that  if  the  vendor  of  a  leasehokb  interest  is  not 
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the  original  lessee,  but  an  assignee,  oi"  the  rei:)resentative  of  an  assignee,  he    to  covenant 
is  not  entitled  to  a  covenant  from  the  purchaser  for  the  papnent  of  the  rent  "  *'  " 

and  the  observance  of  the  covenants,  unless  the  vendor  is  under  the 
obligation  of  a  covenant  entered  into  by  him,  or  by  the  assignee  whose 
representative  he  is,  with  a  former  vendor  or  otherwise  for  the  payment  and 
observance  of  such  rent  and  covenants,  see  Dart,  7th  ed.,  580. 

The  above  covenant  is  for  indemnity  only,  and  does  not  entitle  the  vendor   Indemnity,  the 
to  enforce  against  the  piux'haser  the  observance  of  a  negative  covenant  in   ^°    °  ^}^^^  ° 
the  lease,  e.y.,  a  covenant  to  make  no  alteration  of  the  premises,  where  the 
lessor  has  made  no  claim  in  that  respect :  Hart-is  v.  Boots,  1904,  2  Ch.  376; 
73  L.  J.  Ch.  708. 

In  the  absence  of  any  express  covenant,  the  original  lessee  has  a  legal  Right  of 

riffht  to  be  indemnified  by  the  holder  of  the  lease  for  the  time  being  against   pi'igmal  lessee 

•^       .  .  .  °    '^  to  be  in- 

breaches  of  covenant  committed  diu-ing  his  tenancy,  whether  such  holder  demnified. 

takes  by  assignment  directly  from  the  lessee,  or  after  mesne  assignments  : 

Mottle  V.  Garrett  (1872),  L.  E.  7  Ex.  101  ;  41  L.  J.  Ex.  62  ;  but  he  has  no  such 

right  against  an  under-lessee  :  Bonner  v.  Tottenham,  dr.  Bldg.  Soc,   1899, 

1  Q.  B.  161 ;  68  L.  J.  Q.  B.  114;  and  see  Dart,  7th  ed.,  313. 

In  a  case  where  A.,  the  original  lessee,  assigned  to  B.,  who  assigned  to   When  there 

C,  who  assigned  to  D.,  a  man  of   straw,  each  assignment  containing  a     ^^^  ,  ®" 
'  ..  .  .  ..  .  several  mesne 

covenant  by  the  assignee  with  the  assignor  to  indemnifj'  him  against  the  rent   assignments. 

and  covenants,  B.  became  bankrupt,  and  afterwards  the  lessor  sued  A.  for 

the  rent  and  recovered  it.     A.  then  obtained  from  B.'s  trustee  in  bankruptcy 

an  assignment  of  the  benefit  of  C.'s  covenant.     It  was  held  that,  by  virtue 

of  that  assignment,  A.   could  recover  from  C.  the  full  amount  A.  could 

have  got  from  B.,  had  B.  been  solvent,  and  B.  coiild   have  got  from  C.  : 

Be  Berkins,  1898,  2  Ch.  182 ;  67  L.  J.  Ch.  454. 

In  Gooch  V.  ClnUerlucl;  1899,  2  Q.  B.  148 ;  68  L.  J.  Q.  B.  808,  a  covenant  Gooch  v. 
by  the  purchaser  with  the  vendors,  who  were  executors,  to  indemnifj'  them  Clutterbuck. 
against  the  covenants  in  the  lease,  was  held  to  cover  the  breach  of  a  covenant 
to  repair  committed  by  the  vendors,  and  in  respect  of  which  proceedings 
had  been  commenced  by  the  lessor  before  the  assignment.  The  decision 
was  foimded  on  the  special  circumstances  of  the  case  and  the  language 
of  the  covenant,  which  was  not  in  the  usual  form.  As  to  the  foma  of 
covenant,  see  Be  Booh  and  Clarl-e,  1904,  2  Ch.  at  p.  177;  73  L.  J.  Ch. 
612. 

It  is  a  question  of  more  general  interest  whether,  if  a  vendor  assigns  "  as  Extent  of 

beneficial  owner,"  and  the  lessor  afterwards  sues  and  recovers  damages  fi-om   y.^".,?!^  ^      , 
,  .  .       .  .        ,        habihtv  under 

the  purchaser  in  respect  of  a  contmuing  breach  of  a  covenant  to  repair,  the   Conv.  Act, 

purchaser  has  any  remedy  against  the  vendor  under  the  covenant  impUed  1^1-  s-  J' 

by  virtue  of  the  Conv.  Act,  1881,  s.  7,  sub-s.  1  (B),  on  the  ground  that  the 

breach  commenced  before  the  assignment.     As  the  purchaser  bought  the 

property  in  its  actual  condition,  and  probably  paid  less  for  it  on  that  accoiuit, 

he  does  not  appear  to  have  any  fair  claim  against  the  vendor  for  indemnity ; 

but  the  point  is  not  free  from  doubt. 

Where  a  trustee  of  leaseholds  retires  before  they  are   sold  it   may  be    Indemnity  to 

desirable  that  the  new  trustees  should  arrange  not  to  sell  the  lease  without    trustee  of 
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Agreement  for 
s£^e  of  part 
of  premises, 
and  for  appor- 
tionment of 
the  rent. 

leaseholds  who 
retires. 

Whether 
counterpart  of 
assignment 
necessary. 

Right  of 
executors  to 
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fund  for  in- 
demnity in 
respect  of 
leases  formerly 
held  by  their 
testator. 

Power  of 

distress  as 
security  for 
observance  of 
mutual  cove- 
nants void, 
unless 
registered. 


No.  IX. 

ASSIGNMENT  of  a  Portion  of  Leasehold  Premises  held 
under  one  Lease,  tJie  Eent  being  apportioned  between  the 
Vendor  and  Purchaser  Qj). 

THIS  INDENTURE, made,  &c.,Between  A.  B., of, &c.  (hereinafter 
called  the  Vendor),  of  the  one  part,  and  0.  D.,  of,  &c.  (hereinafter 
called  the  Purchaser),  of  the  other  part  {recite  lease  to  Vendor, 
see  Form  No.  28,  Sect.  I.,  at  yearly  rent  of  £12,  setting  oat  the 
parcels  as  in  the  Lease) : 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser 
the  hereditaments  hereinafter  described  (being  part  of  the  here- 
ditaments comprised  in  the  recited  Lease)  at  the  price  of  £ , 

requiring  a  purchaser  to  keep  theni  and  the  estates  of  former  trustees 
indemnified  in  regard  to  future  breaches. 

The  vendor  sometimes  stipulates  that  a  countei-part  of  the  assignment 
shall  be  executed  by  the  j)urchaser  ;  but  this  seems  unnecessary. 

Unless  there  is  privity  of  estate  between  executors  and  a  lessor,  the  Court 
will  not  set  aside  assets  to  indemnify  them  against  possible  liabilities  which 
may  arise  in  respect  of  leases  formerly  held  by  their  testator  :  i?e  Nixon,  1904, 
1  Ch.  638 ;  73  L.  J.  Ch.  446,  see,  also  Be  King,  1907,  1  Ch.  72  ;  76  L.  J.  Ch. 
44. 

(A)  See  Prec.  XII.,  p.  341,  inf.,  for  a  more  usual  way  of  effecting  the 
transaction. 

On  an  assignment  of  part  of  the  property  comprised  in  a  lease,  it  was 
formerly  usual  to  make  the  purchaser  and  vendor  not  only  covenant  with 
each  other  for  the  payment  of  their  respective  parts  of  the  rent  and  for  the 
observance  of  the  covenants  in  the  lease  as  regards  their  respective  parts  of 
the  property,  but  also  to  give  to  each  other  powers  of  distress  by  way  of 
further  seciuity.  But  it  is  conceived  that  a  power  of  distress  for  such  a 
purpose,  if  contained  in  an  imregistered  deed,  is  now  rendered  void  by  the 
Bills  of  Sale  Acts,  1878  and  1882;  see  Pidbrook  v.  Ashhij  (1887),  56 
L.  J.  Q.  B.  376;  Me  Willis  (1888),  21  Q.  B.  D.  at  p.  394;  57  L.  J.  Q.  B. 
634  ;  Stevens  v.  Marston  (1891),  60  L.  J.  Q.  B.  192.  The  aiithority  of  these 
cases  is  not  affected  by  Re  Roimdwood  CoUiery  Co.,  1897,  1  Ch.  373 ;  66  L.  J. 
Ch.  186.  As  a  mere  covenant  might,  in  some  cases,  be  an  ineffectual 
vemeAj{seeJohnsony.  Wihl  {lS9i)),  44  Ch.  D.  146;  59  L.  J.  Ch.  322),  clauses 
are  added  charging  the  respective  portions  of  the  property  with  the  money 
payable  under  the  covenants.  The  charge  will  attach  to  the  premises  in  the 
hands  of  an  assign  or  under-lessee  of  the  person  making  the  charge,  provided 
that  he  has  notice  of  it.  In .  order  to  ensure  that  he  has  such  notice,  a 
memorandum  in  the  form  at  the  end  of  this  precedent  should  be  indorsed  on 
the  lease.  This  deed  should  be  executed  in  duplicate.  The  apportionment 
should  be  based  on  the  value  at  the  date  of  severance :  Salts  v.  Battersby, 
1910,  2  K.  B.  155.  ,  / 
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and  upon  the  treaty  for  the  said  sale  it  was  agreed  that  the  said 
yearly  rent  of  =612  should  be  deemed  to  be  (c)  apportioned  in 
equal  shares  between  the  hereditaments  intended  to  be  hereby 
assigned  and  the  residue  of  the  said  leasehold  hereditaments,  and 
that  the  parties  hereto  should  enter  into  the  covenants  hereinafter 
contained : 
NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration,  Assignment  by 
kc,  the  Vendor,  As  Beneficial  Owner,  hereby  assigns  unto  the  o/pmnises^'^^ 
Purchaser,  All,  &c.  (here  set  out  the  })articular  parcels  irldcJi  are  Le"ise'to  Pur- 
aqreed  to  he  sold)  :  chafer  for 

residue  oi 

To  HoiiD  unto  the  Purchaser  for  the  residue  of  the  said  term  term  at  appor- 

of years,   subject  to    the   apportioned   yearly  rent  of  £Q 

(being  one  moiety  of  the  said  yearly  rent  of  £12  reserved  by  the 
recited  Lease),  and  to  the  covenants  and  conditions  therein  con- 
tained, and  on  tbe  part  of  the  lessee  to  be  observed  and  performed, 
so  far  only  as  the  same  relate  to  the  premises  hereby  assigned. 

2.  The  Purchaser  hereby  covenants  with  the  Vendor  that  the  Covenant  by 
Purchaser  or  the  persons  deriving  title  under  him  will  henceforth  pay  hi'rpro-'' 
pav  the  apportioned  rent  of  £6,  part  of  the  said  yearly  rent  of  portion  of  rent 

i-    -J  i-  i-  _  '  i  J  J  aii(^  to  observe 

i612  reserved  by  the  recited  Lease,  and  observe  and  perform  all  covenants. 
tbe  covenants  and  conditions  therein  contained,  and  on  the  part 
of  the  lessee  to  be  observed  and  performed,  so  far  as  the  same 
relate  to  the  premises  hereby  assigned.  And  also  will  at  all  times 
hereafter  save  harmless  and  keep  indemnified  the  Vendor  and 
his  estate  and  effects  from  and  against  all  proceedings,  costs, 
claims  and  expenses  on  account  of  any  omission  to  pay  the  said 
apportioned  rent  of  £Q,  or  any  breach  of  any  of  the  said  covenants 
and  conditions,  so  far  as  the  same  relate  as  aforesaid :  And  the 
Purchaser  hereby  charges  the  premises  hereby  assigned  with  all  ciuuge. 
money  (if  any)  which  shall  become  payable  under  his  covenant 
hereinbefore  contained  (rf). 


(c)  As  the  lessor  is  not  a  party,  his  rights  against  any  i:)ai't  of  the  property 
are  not  affected.  Hence,  the  better  practice  is  for  the  vendor  either  to 
assign  the  lease  to  the  largest  purchaser  upon  trust,  to  grant  underleases  to 
the  purchasers  of  other  lots  or  subject  to  underleases  previously  granted  by 
the  vendor.  The  simplest  plan  is  for  the  vendor  to  grant  the  underleases, 
this  can  be  done  by  trustees  :  Ee  Jiuld  and  Poland,  190(5,  1  Ch..  G84  ;  75 
L.  J.  Ch.  403. 

('0  This  charge  does  not  involve  an  ad  cahrem  stamp  on  the  amount  of   Stamp  on 

asbigmnent  at 
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3.  The  Vendor  hereby  covenants  with  the  Purchaser  that  the 
Vendor  or  the  persons  deriving  title  under  him  will  henceforth 
jDay  the  aj^porfcioned  rent  of  £6,  the  residue  of  the  said  yearly 
rent  of  £12  reserved  by  the  recited  Lease,  and  observe  and 
perform  all  the  covenants  and  conditions  therein  contained,  and 
on  the  part  of  the  lessee  to  be  observed  and  performed,  so  far  as 
the  same  relate  to  the  premises  not  hereby  assigned,  And  also  will 
at  all  times  hereafter  save  harmless  and  keep  indemnified  the 
Purchaser  and  his  estate  and  effects  from  and  against  all  \n-o- 
ceedings,  costs,  claims  and  expenses  on  account  of  any  omission 
to  pay  the  remaining  rent  of  £6  or  any  breach  of  any  of  the  said 
covenants  and  conditions  so  far  as  the  same  relate  as  last  afore- 
said :  And  the  Vendor  hereby  charges  such  of  the  premises 
comprised  in  the  recited  Lease  as  are  not  hereby  assigned  with 
all  money  (if  any)  which  shall  become  payable  under  his  covenant 
hereinbefore  contained. 

4.  The  Vendor,  who  retains  the  recited  Lease,  hereby  acknow- 
ledges the  right  of  the  Purchaser  to  production  and  delivery  of 
copies  thereof.  And  hereby  undertakes  for  the  safe  custody 
thereof  (c)  {Add  Form  No.  11,  Sect.  III.,  if  required). 

In  witness,  &c. 

Memorandum  of  the  above  Assignment  to  be  indorsed  on  the  Lease. 

MEMORANDUM  that  by  an  Indenture  dated,  &c.,  the  messuage 
No.  — ,  &c.,  part  of  the  premises  comprised  in  the  within-written 
Lease,  was  assigned  unto  C.  D.,  of,  &c.,  and  the  said  Indenture 
contains  provisions  by  way  of  covenant  and  charge  for  appor- 
tioning the  rent  and  for  securing  the  payment  by  each  party  of 
his  proportion  of  the  said  rent  and  the  performance  by  him  of 
the  covenants  in  the  Lease  as  regards  the  premises  assigned  to 
or  retained  by  him. 


apportioned 
rent. 


the  rent  apportioned:  Sivayne  v.   /.  11.    Commrs.,   1899,   1  Q.  B.   335;    (38 
L.  J.  Q.  B.  234;  1900,  1  Q.  B.  172  ;  69  L.  J.  Q.  B.  63. 

(e)  If  there  are  mesne  assignments  use  Form  No.  6,  Sect.  III.,  snii. 
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No.   X. 

ASSIGNMENT  to  a  Pukchaser  of  the  Remainder  of  Lease- 
hold HEREDITAMENTS  hdd  undev  one  Lease,  ivliere  part 
has  been  previoiislij  sold  to  Another  Purchaser  at  an 
apportioned  Rent  (/). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  kc.  (herein-  Parties. 
after  called   the  Vendor),  of  the   one  part,  and  E.  F.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part  {Recite  Lease 
to  Vendor,  Form  Xo.  28,  Sect.  I.,  at  i/earli/  rent  of  £12): 

And  whereas  by  an  Indenture  of  Assignment  dated  the  Assignment  of 

Tin  0/7  -7  •  7      P^i't  to  former 

day  of  ,  and  made,  &c.,  a  messuage,  kc.  {descrilnng  parcels  pm-chaser. 

as  in  recited  deed)  (l^ing  part  of  the  premises  comprised  in  the 
said  Lease),  were  assigned  by  the  Vendor  unto  the  said  C.  D.  for 
the  residue  of  the  said  term  of  years,  subject  to  the  appor- 
tioned yearly  rent  of  £6,  part  of  the  said  yearly  rent  of  4^12 
reserved  by  the  recited  Lease,  and  to  the  covenants  and  conditions 
in  the  recited  Lease  contained,  and  on  the  lessee's  part  to  be 
observed  and  performed  so  far  as  the  same  related  to  the  premises 
thereby  assigned  :  And  the  said  Indenture  contained  mutual 
covenants  by  the  said  C.  D.  and  the  Vendor  for  the  payment  of 
the  apportioned  rents  of  £6  and  £6  thenceforth  made  payable  in 
respect  of  the  hereditaments  thereby  assigned  and  the  heredita- 
ments retained  by  the  Vendor  respectively,  and  for  the  observance 
and  performance  of  the  covenants  and  conditions  in  the  recited 
Lease  contained  and  on  the  lessee's  part  to  be  observed  and 
performed  so  far  as  the  same  related  to  the  said  assigned  and 
retained  hereditaments  respectively,  and  for  their  mutual  indem- 
nity in  respect  of  the  said  apportioned  rents,  covenants,  and 
conditions :  And  the  said  C.  D.  and  the  Vendor  charged  the  said 
assigned  and  retained  hereditaments  respectively  with  all  money 
(if  any)  which  might  from  time  to  time  become  payable  under 
their  respective  covenants: 

And  whereas  the  Vendor  has  agreed  to  sell  the  premises  here-  Agi-eement| 
inafter  described  (being  the  residue  of  the  premises  comprised  remainder. 
in  the  recited  Lease)  to  the  Purchaser,  subject  as  hereinafter 
mentioned,  for  the  residue  of  the  term  granted  by  the  recited 
Lease  at  the  price  of  £ : 

(/)  See  notes  to  the  last  Precedent. 
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Asfiifj;nin('iit 
to  I'liri-l'iiFcr, 


subject  to 
apportioncil 
rent,  itc. 


Covenants  by 
Purchaser  to 
indemnify 
Vendor. 


Farcies. 


Counterparts. 


NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  Agreement  and  in  consideration, 
&c.,  the  \'endor,  As  Beneficial  Owner,  hereby  assigns  unto  the 
Purchaser  All  the  premises  comprised  in  and  demised  by  the 
recited  Lease  other  than  and  except  the  premises  comprised  in 
the  recited  Assignment, 

To  HOLD  unto  the  Purchaser  for  the  residue  of  the  term  of 

years  granted  by  the  recited  Lease,  subject  to  the  yearly  rent  of 
£C),  part  of  the  said  yearly  rent  of  £12  thereby  reserved,  and  to 
the  covenants  and  conditions  therein  contained  and  on  the  lessee's 
pai't  to  be  observed  and  performed  so  far  as  the  same  relate  to  the 
hereditaments  hereby  assigned,  and  subject  also  to  and  with  the 
benefit  of  the  covenants  and  charges  contained  in  the  recited 
Assignment. 

2.  The  Purchaser  hereby  covenants  with  the  Vendor  that  the 
Purchaser  or  the  persons  deriving  title  under  him  will  hence- 
forth during  the  said  term  pa}'  the  apportioned  rent  and  observe 
and  perform  the  covenants  and  conditions  contained  in  the  recited 
Lease  which  ought  to  be  paid,  observed,  and  performed  by  him 
or  them  in  respect  of  the  premises  hereby  assigned,  And  also  will 
at  all  times  hereafter  save  harmless  and  keep  indemnified  the 
Vendor  and  his  estate  and  effects  from  and  against  all  proceed- 
ings, costs,  clain^s  and  expenses  on  account  thereof,  or  on  account 
of  the  covenants  by  the  Vendor  contained  in  the  recited  Assign- 
ment.    {Add  Form  N<>.  11,  t>ect.  III.,  if  required.) 

In  witness,  &c. 

No.  XI. 

ASSIGNMENT  to  a  Purch.^ser  of  one  of  sereral  Lots  of 
Leasehold  Hereditaments  held  under  one  Lease, 
ivhere  the  other  Lots  are  assigned  at  the  same  time  to 
Different  Purchasers  and  tlie  Rent  is  Apportioned 
as  between  Vendor  and  Purchaser  (g). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part ; 

{(/)  The  purchases  should  be  completed  at  the  same  time  by  deeds  of  even 
(late  in  the  same  forni.  A  counterpart  of  each  deed  should  be  executed  by 
the  respective  piirchasers  and  retained  by  the  vendor,  who  will  give  to  each 
of  the  other  piu'chasers  a  statutory  acknowledgment  and  undertaking  for 
safe  custody  of  the  several  counterparts,  as  well  as  of  the  lease  and  other 
title  deeds  (if  any). 


Mi 
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Whereas,   &c.    {Ficdtc  Lease  to   Vendor  at  rent  o/  .^20.     See  Recital  of 

^  ^  "  Lease,  and  of 

ForW    Xo.    28,    Seet.    I.)  :  agreement  to 

And  whereas  the  Vendor  has  agreed  to  sell  the  hereditaments  to^c°D.'';^nd 
hereinafter  described  (being  part  of  the  hereditaments  comprised  ™i\"i?'^^''^'' 

in  the  recited  Lease)  to  the  Purchaser  at  the  price  of  M ,  and  Purchasers, 

has  also  agreed  to  sell  the  several  hereditaments  shortly  described 
in  the  first  column  of  the  first  Schedule  hereto  (being  the 
remainder  of  the  hereditaments  comprised  in  the  recited  Lease) 
to  the  several  persons  mentioned  in  the  second  column  of  that 
Schedule : 

And  whereas  it  has  been  agreed  that  the  said  yearly  rent  of  andforappor- 
£'20  shall  be  apportioned  between  the  several  hereditaments  sold  rent. 
as  aforesaid,  so  that  the  hereditaments  intended  to  be  hereby 
assigned  shall  be  subject  to  the  yearly  rent  of  £4,  and  that  the 
hereditaments  mentioned  in  the  first  column  of  the  first  Schedule 
hereto  shall  be  subject  to  the  yearly  rents  set  opposite  to  the 
same  respectively  in  the  third  column  of  that  Schedule  : 

And  whereas  the  bereditaments  mentioned  in  the  first  column  Of  assignments 
of  the  said  Schedule  have  been  assigned  to  the  several  purchasers  Purchasers, 
thereof  respectively  by  four  several  Indentures  bearing  even  date 
with  these  presents,  and  each  of  the  said  Indentures  contains  a 
covenant  and  charge  by  the  assignee  thereunder  similar  to  the 
covenant  and  charge  by  the  Purchaser  hereinafter  contained : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  Agreement  and  in  consideration.  Assignment  to 
&c.,  the  Vendor,  As  Beneficial  Owner,  hereby  assigns  unto  the  fubje^ciTo 
Purchaser  All,  &c.  {parcels,  expressly  describing  the  property  to  api'ortioned 
he  assigned), 

To  HOLD  unto  the  Purchaser  for  the  residue  of  the  term  of 

years  granted  by  the  recited  Lease,  subject  to  the  apportioned 
yearly  rent  of  f  4  (part  of  the  said  yearly  rent  of  ,1:20  thereby 
reserved),  and  subject  also  to  the  covenants  and  conditions  therein 
contained  and  on  the  lessee's  part  to  be  observed  and  performed 
so  far  as  the  same  relate  to  the  hereditaments  hereby  assigned. 

2.  The  Purchaser  hereby  covenants  with  the  Vendor,  and  also  Covenants  hy 
as  a  separate  covenant  with  the  several  persons  mentioned  in  the  p"y tppor-*" 
second  column  of  the  first  Schedule  hereto   and  with  each  of  tionedrent 

and  perform 

them  (/<),  that  the  Purchaser  or  tlie  persons  deriving  title  under  covenants; 

(/()  A  person  not  a  party  can  take  the  benefit  of  a  covenant:    8  &  9 
■    Vict.  c.  lOG,  s.  5  ;  Dijsou  v.  Forsler,  1909,  A.  C.  98  ;  78  L.  J.  K.  B.  246. 
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and  charge  by 
him  of  pur- 
chased pre- 
mises with 
money  payable 
under  cove- 
nant. 


him  will  henceforth  during  the  said  term,  in  respect  of  the 
hereditaments  hereby  assigned,  pay  the  apportioned  yearly 
rent  of  £4:  (part  of  the  said  yearly  rent  of  .£20  reserved  by  the 
recited  Lease),  and  observe  and  perform  all  the  covenants  and 
conditions  therein  contained  and  on  the  lessee's  part  to  be 
observed  and  performed  so  far  as  the  same  relate  to  the  same 
hereditaments,  And  will  save  harmless  and  keep  indemnified  the 
Vendor  and  the  persons  mentioned  in  the  second  column  of  the 
first  Schedule  hereto  and  their  respective  estates  and  efi"ects  from 
and  against  all  proceedings,  costs,  claims  and  expenses  on  account 
of  any  omission  to  pay  the  said  rent  of  £4  or  any  breach  of  any 
of  the  said  covenants  and  conditions,  so  far  as  the  same  relate  as 
aforesaid. 

3.  The  Purcbaser  hereby  charges  the  hereditaments  hereby 
assigned  with  the  payment  of  whatever  money  shall  become 
payable  under  his  covenant  hereinbefore  contained. 

4.  The  Vendor  hereby  acknowledges  the  right  of  the  Purchaser 
to  jDroduction  and  delivery  of  copies  of  the  documents  mentioned 
in  the  second  Scbedule  hereto.  And  hereby  undertakes  for  the 
safe  custody  thereof  {Add  Fonii  No.  11,  Sect.  III.,  if  rcqidred). 

In  witness,  &c. 


The  First  Schedule  above  referred  to. 


The  Second  Schedule  above  referred  to. 

Documents  retained  in  the  custody  of  the  Vendor. 

— — -  19 — . — The  recited  Indenture  of  Lease  of  this  date. 

{Add  Documents  subsequent  in  date  to  Lease,  if  any.) 

Even  date  herewith. — Counterpart  Indenture  of  Assignment  of 
this  date  made  between  the  Vendor  of  the 
one  part  and  E.  F.  of  the  other  part. 

{CouuterjJarts  of  the  Assignixents  to  tJic  other  Purcluiseis.) 
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No.   XII. 

ASSIGNMENT  to  a  Purchaser  of  one  of  several  Lots  of 
Leasehold  Hereditaments  held  under  one  Lease 
icherc  the  other  Lots  are  Demised  at  the  same  time 
to  Different  Purchasers  ;  Variations  where  the 
Underleases   cannot   he   granted   Immediately. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (heiein-  Parties. 
after  called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part  : 

Whereas  by  an  Indenture  of  Lease  dated,  kc.     (Form  No.  28,  Recital  of 

Sect.I.ydown  to  the endif  thcUnde rleases  are  granted  concur rentli/(i).)  i^esne  AsL  n 

[If  the    Underleases   are    to    he  granted  suhsequenthi,  omit  the  ments  (if 

,  .  J.  ./'  required),  fill 

Agreement  for  sale  in  Form  28,  Sect.  I., and  suhslitute  the  following: —  Agi-eement 
And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser   .T  ^^  ^     . . 

,"         ^  [Agreement  for 

the  Lot  numbered and  described  in  the  first  Schedule  hereto  sale,  where  the 

(being  part  of  the  premises  comprised  in  the  recited  Lease)  for  are  to  be''  '' 

the  residue  of  the  term  thereby  granted  at  the  price  of  £, ,  ^^n%tod^ie 

and  it  was  part  of  the  said  Agreement  that  the  remainder  of  the  Assignment.] 

premises  comprised  in  the  recited  Lease  should  also  be  assigned 

to  the  Purchaser  for  the  residue  of  the  said  term,  Upon  trust  to 

grant  Underleases  of  the  other  Lots  mentioned  and  described  in 

the  first  column  of  the  second  Schedule  hereto  to  the  persons  and 

at  the  rents  respectively  mentioned  in  the  second   and   third 

columns  of  that  Schedule  for  the  residue  of  the  term  granted  by 

the  recited  Lease  (except  the  last  three  days  thereof),  and  in 

accordance  with  the  form  of  the  Underlease  contained  in  the 

third  Schedule  hereto.] 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Assignment  to 

the  sum  of  ^ paid  by  the  Purchaser  to  the  Vendor  (the  receipt  Uie7iead"te°rm. 

of  which  sum  the  Vendor  hereby  acknowledges)  the  Vendor,  As 
Beneficial  Owner,  hereby  assigns  unto  the  Purchaser  All  the 
premises  comprised  in  and  demised  by  the  recited  Lease, 

(t)  In  this  case  the  Assignment  and  Underleases  will  bear  even  date  and 
be  executed  concurrently  ;  hence  it  will  not  be  necessary  to  provide  that  the 
piirchaser  shall  grant  Underleases. 

If,  as  is  now  more  usual,  the  vendor  fir.-*t  grants  the  Underleases  and  then   Where  vendor 
assigns  the  head  lease  subject,  as  to  the  parts  affected,  to  the  Underleases,   p^-^ts  Under- 
the  Assignment  will  be  as  in  Prec.  VIII.,  p.  331,   sup.      The  Underleases 
will  be  referred  to  in  the  habendum  and  short  particulars  of  the  Underleases 
will  be  placed  in  a  Schedule. 


342 


PURCHASE    DKEDS  (PRECEDENTS). 


Trust  to  grant 
Underleases. 


Covenant  to 
grant  Under- 
leases and  to 
pay  rent,  &c. 


Docu  nents. 


Schedules. 


To  HOLD  unto  tlie  I'urclmser  for  the  rebidue  of  the  term 
granted  by  the  recited  lisase  at  the  rent  and  subject  to  the 
lessee's  covenants  and  the  conditions  by  and  in  the  recited  Lease 
reserved  and  contained  and  henceforth  on  the  part  of  the  lessee 
to  be  paid,  observed,  and  performed,  As  to  the  premises  men- 
tioned in  the  first  Schedule  hereto  for  the  Purchaser  absolutely 
And  as  to  the  respective  hereditaments  mentioned  in  the  first 
column  of  the  second  Schedule  herelo  Upon  trust  at  the  request  of 
the  A^endor  and  at  the  cost  of  the  persons  acce[)ting  the  same  to 
forthwith  grant  Underleases  thereof  in  accordance  in  all  respects 
with  the  form  contained  in  the  third  Schedule  hereto,  with  such 
variations  only  as  circumstances  may  require,  to  the  persons  and 
at  the  rents  respectively  mentioned  in  the  second  and  third 
columns  of  the  second  Schedule  hereto  for  the  residue  of  the  term 
granted  by  the  recited  Lease  (except  the  last  three  days  thereof). 

2.  The  Purchaser  hereby  covenants  with  the  Vendor  that  the 
Purcliaser  and  the  persons  deriving  title  under  him  will  stand 
possessed  of  the  premises  mentioned  in  the  second  Schedule 
hereto.  Upon  trust  to  grant  the  aforesaid  Underleases  as  herein- 
])efore  provided,  and  will  henceforth  from  time  to  time  duly  pay 
(continue  as  i}i  Form  No.  5,  Sect.  III.). 

3.  Achiowledgnient  for  production  of  documents  and  undertaking 
for  safe  custody,  Form  No.  6,  Sect.  III.,  if  required  {also  add  Form 
No.  11,  Sect.  III.,  if  required). 

In  witness,  &c. 

The  First  Schedule  above  eeferred  to. 

Particulars    of    Lot    No.    assigned    to    the    Purchaser 

absolutely. 

The  Second  Schedule  above  referred  to. 

Particulars  of  Lots  assigned  to  the  Purchaser  upon  trust  to 
grant  Underleases. 


The  Third  Schedule  above  referred  to. 

The  Form  of  Underlease  above  referred  to. 

{As  to  this  form  see  the  next  Precedent.) 
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No.  XIIL 

UNDEELEASE  hj  the  Purchaser  of  One  of  Several  Lots 
held  under  one  Lease,  where  All  the  Lots  liave  been 
Assigned  to  Jdm  Upon  Trust  to  grant  Underleases  of 
Particular  Lots. 

THIS  INDENTUEE,  made,  &c.,  Between  A.  B.  {assuinec  of  the  P^uties. 
head  term  in  all  the  Lots),  of,  &c.  (hereinafter  called  the  Lessor, 
which  expression  shall,  where  the  context  so  admits,  include  his 
executors,  administrators  and  assigns),  of  the  1st  part,  C.  D., 
of,  &c.  (hereinafter  called  the  Vendor),  of  the  2nd  part,  and 
E.  F,,  of,  &c.  (hereinafter  called  the  Underlessee,  which  expression 
shall,  where  the  context  so  admits,  include  his  executors,  admini- 
strators and  assigns),  of  the  3rd  part : 

Whereas  by  an  Indenture  of  Lease  dated  the day  of ,  Recital  of 

and  made  between of  the  one  part  and of  the  other 

part,  the  hereditaments  hereinafter  described  were  (with  other 

hereditaments)  demised  unto  the  said for  the  term  of 

years  from  the  day  of at  the  yearly  rent  of  £ 

and  subject  to  the  Lessee's  covenants  and  the  conditions  by  and 
in  the  said  Lease  reserved  and  contained  : 

And  whereas,  after  divers  mesne  assignments  and  acts  in  the  Recital  of 

law,  ultimately  under  an  Indenture  dated  the day  of  ,  ments.'^  '^ 

and  made  between ■  of  the  one  part  and  the  Vendor  of  the 

other  part,  the  premises  became  vested  in  the  Vendor  for  the 
residue  of  the  term  granted  by  the  recited  Lease  : 

And  avhereas  upon  a  sale  in  Lots  of  the  hereditaments  com-  Agreemeut 

101'  s3/1g 

prised  in  the  recited  Lease  the  Vendor  agreed  to  sell  to  the 
Underlessee  the  hereditaments  hereinafter  described  at  the  price 

of  £ and  it  was  part  of  the  said  agreement  that  the  Vendor 

should  assign  to  the  Lessor  the  whole  of  the  premises  comprised 
in  the  recited  Lease  for  the  residue  of  the  term  thereby  granted. 
Upon  trust  as  to  part  thereof  (including  the  hereditaments  herein- 
after described)  to  grant  Underleases  to  certain  Purchasers 
(including  the  Underlessee)  of  particular  Lots: 

And  whereas  by  an  Indenture  of  Assignment  (k)  dated  the  Recital  of 
day  of ,  and  made  between  the  Vendor  of  the  one  part  on  trust 

to  grant 
Underleases 

(A-)  See  last  Precedent. 


344 


PURCHASE    DEEDS    (PRECEDENTS) 


and  the  Lessor  of  the  other  part,  the  premises  comprised  in  the 
recited  Lease  hecame  and  are  now  vested  in  the  Lessor  for  the 
residue  of  the  said  term,  and  as  regards  the  hereditaments  herein- 
after described  Upon  trust  at  the  request  of  the  Vendor  to  demise 
the  same  to  the  Underlessee  at  the  rent  and  subject  to  the 
covenants  and  conditions  hereinafter  reserved  and  contained: 


Demise. 


X 


Rent 


Covenants,  &c. 


Covenant  by 
Lessor  to  pay 
rent,  tkc, 
under  the 
head.  Lease. 


NOW  THiS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ on  or  before  (/)  the  execution  of  these  presents 

paid  by  the  Underlessee  to  the  Vendor  (the  receipt  of  which  sum 
the  Vendor  hereby  acknowledges)  the  Lessor  (/»)>  ^^  the  request 
of  the  Vendor,  hereby  demises  unto  the  Underlessee  All  that,  &c. 
{see  Forms  in  Sect.  II.,  sup.). 

To  HOLD  unto  the  Underlessee  for  the  residue  of  the  term 
granted  by  the  recited  Lease  (except  the  last  three  days  thereof), 
Yielding  and  paying  during  the  said  term  the  yearly  rent  of 

£ by  four  equal  quarterly  payments  on  the  usual  quarter 

days  in  every  year,  the  first  payment  to  be  made  on  the • 


day  of . 

2.  The  Underlessee,  for  himself  and  his  assigns,  hereby 
covenants  wath  the  Lessor  in  manner  following,  that  is  to  say  : — 

(i.)  That,  &c.  {insert  coi-enants  and  coiuUtions,  see  Preeedcnts 
of  Leases  in  J\d.  II.  ;  the  covenants  should  correspond  u'itli  those 
in  the  head  Lease). 

The  Underlessee  will  he  entitled  to  a  covenant  hy  the  Lessor  in 
the  foUowinei  terms  {n)  : — 

3.  The  Lessor  hereby  covenants  with  the  Underlessee  that  the 
Lessor  or  the  persons  deriving  title  under  him  will,  with  respect  to 
the  hereditaments  comprised  in  the  recited  Lease  and  not  hereby 
demised,  henceforth  from  time  to  time  duly  pay  all  rent  becoming 
due  under  the  recited  Lease  and  observe  and  perform  all  the 


Covenants 
for  title  on  a 
' '  demise  at 
a  rent." 


Usual  cove- 
nant by  under- 
lessor  where 
title  shown. 


(/)  There  will  probably  be  a  deposit  in  this  case. 

(?n)  This  being  a  "  demise  at  a  rent,"  covenants  for  title  cannot  be  implied 
under  Conv.  Act,  1881,  s.  7  (1),  (o).  The  underlessee  will  have  the  benefit 
of  the  vendor's  covenants  in  the  assignment:  ih.  s.  7  ((>)•  The  lessor  will 
give  the  usual  qualified  covenant  for  quiet  enjoyment. 

{n)  Hee  Brown  \.  Pattll  {1S56),  2  Jur.'N.S.  317;  Dart,  7th  ed.,  192.  It 
is  sometimes  provided  by  conditions  of  sale  that  this  covenant  by  the  lessor 
shall  be  restricted  to  the  property  ultimately  retained  by  him. 
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covenants  and  conditions  therein  contained  and  henceforth  on 
his  part  to  be  observed  and  performed. 

4.  (Add  covenant  for  quiet  enjojinient  hi/  Lessor,  see  Vol.  II.) 

5.  {Add  2)i'oriso  for  re-entry  and  other  ])rovisio)is  as  required.) 
In  Witness,  &c. 

No.  XIV. 

CONVEYANCE  of  a  Leasehold  Estate  f)r  Lives  (o). 

THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties, 
after  called  the  Vendor),   of  the  one  part,  and   C.  D.,  of,   cVc. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Wheeeas  by  an  Indenture   of  Lease  dated  the day   of  Recital  of 

,  and  made  between  G.  H.  of  the  one  part,  and  the  Vendor 


of  the  other  part,  All,  &c.  {set  out  parcels  as  described  in  the 
Lease),  were  granted  by  the  said  G.  H.  unto  the  Vendor  for  the 

lives  of and (both  of  whom  are  still  living),  and  the 

life  of  the  survivor  of  them,  at  the  yearly  rent  of  i'5,  and  subject 
to  the  covenants  and  conditions  contained  in  the  recited  Lease, 
and  on  the  part  of  the  lessee  to  be  observed  and  performed  : 

And  whereas  the  Vendor  has  agreed  to  sell  his  interest  under  Agreement  for 
the  said  Lease  in  the  said  hereditaments  to  the  Piuchaser  at  the 
price  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration,  Conveyance 
&c.,  the  Vendor,  As  Beneficial  Owner,  hereby  conveys  unto  the  for  lives. 

(o)  An  estate  pur  autre  vie  may  be  limited  by  the  original  grant,  or  by  Creation  of 
any  subsequent  assurance  thereof,  either  to  the  grantee  and  his  heirs,  in  ^aiUrTvi^^ 
which  case  on  his  death  intestate  the  heir  will  take  as  special  occupant 
(subject,  however,  to  the  provisions  of  Part  I.  of  the  L.  T.  Act,  1897), 
and  the  property  will  be  chargeable  as  assets  by  descent,  as  in  the 
case  of  freehold  land  in  fee  simple ;  or  to  the  grantee,  his  executors  and 
administrators,  in  which  case  the  execiitor  or  administrator  will  take  by 
special  occupancj',  or  to  the  grantee  without  anj^  words  of  limitation,  in 
which  case  it  goes  to  the  executor  or  administrator  by  virtue  of  the  Wills 
Act,  1837,  s.  6,  and  an  estate  pur  autre  tic  coming  to  an  executor  or 
administrator  by  reason  of  a  special  occupancy,  or  otherwise,  is  made  assets 
in  his  hands,  to  be  applied  in  the  same  manner  as  the  personal  estate  of  the 
testator  or  intestate.  If  an  estate  j<«j-  aut7-e  vie,  either  by  the  original 
grant  or  by  any  subsequent  assurance  thereof,  is  limited  to  the  grantee,  his 
lieirs,  executors  and  administrators,  the  heir  will  take  as  sjjecial  occupant : 
Atkinson  v.  Baker  (1791),  4  T.  E.  229.  See  generally  Theobald,  7th  ed., 
o\S  et  sej. 
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Purchaser  All  the  hereditaments  and  premises  comprised  in 
and  granted  by  the  recited  Lease, 

To  HOLD  unto  and  to  the  use  of  the  Purchaser  for  the  lives  of 

the  said and ,  and   the  life  of  the  survivor  of  tliem, 

subject  to  the  rent,  covenants,  and  conditions  reserved  by  and 
contained  in  the  recited  Lease,  and  on  the  part  of  the  lessee 
to  be  paid,  observed,  and  performed. 

2,  {Corenant  hy  Purcliaser  to  imlemnify  Vendor  cuiainst  rent  and 
covencDits  in  lease,  Form  No.  5,  Sect.  III.,  .snj).  Add  Form  No.  11 
if  required.) 

In  witness,  &c. 

No.   XV. 


Parties. 


Recital  of 
Lease  to 
Vendor  for 
a  term  deter- 
minable on 
lives, 


with  covenant 
for  perpetual 
renewal. 


Covenants  for 

perpetual 

renewal. 


ASSIGNMENT  of  Leaseholds  for  the  residue  of  a  Term 
Determinable  on  Lives,  and  of  the  benefit  of  a  Covenant 
for  Perpetual  Pienewal  {i)). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  by  an  Indenture  of  Lease  dated,  &c.,  and  made 
between  X.  Y.  of  the  one  part,  and  the  Vendor  of  the  other  part.  All 
THAT,  &c.  {parcels),  were  demised  by  the  said  X.  Y.  unto  the  Vendor 

for  the  term  of  99  years,  from  the day  of ,  if  F.,  G., 

and  H.,  or  any  of  them,  should  so  long  live,  at  the  yearly  rent 

of  £ ,  and  subject  to  the  covenants  and  conditions  therein 

contained  and  on  the  lessee's  part  to  be  observed  and  per- 
formed :  And  the  said  Lease  contained  a  covenant  by  the  said 
X.  Y.  with  the  Vendor  that  in  case  on  the  death  of  such  one  of 
them  the  said  F.,  G.,  and  H.,  as  should  first  die,  the  Vendor, 
or  the  persons  deriving  title  under  him,  should  within  six 
calendar  months  from  the  dropping  of  such  life  give  to  the  said 

{2>)  A  covenant  in  a  lease  for  lives  for  perpetual  renewal  does  not 
infringe  the  rule  against  perpetuities  :  Hare  v.  Burgts  (1857),  4  K.  &  J.  45  ; 
27  L.  J.  Oh.  86 ;  but,  where  practicable,  the  transaction  would  be  better 
earned  out  by  a  demise  for  a  very  long  term  or  by  a  conveyance  of  the 
land  in  fee  in  consideration  of  a  perpetual  rent-charge.  A  tenant  for  life 
can  give  effect  to  a  covenant  for  renewal:  S.  L.  Act,  1882,  s.  12  (ii.)  5 
S.  L.  Act,  1884,  s.  4 ;  and  may,  when  so  authorised,  grant  land  for  building 
purposes  in  consideration  of  a  rent-charge  :  S.  L.  Act,  1890,  s.  9. 
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X.  Y.,  his  heirs  or  assigns,  or  leave  at  his  or  their  usual  or  last- 
known  place  of  abode,  a  notice  in  writing,  requesting  a  new 
lease  of  the  premises  for  99  j^ears,  if  such  two  of  them  the  said 
F.,  G.,  and  H.,  as  should  be  then  living,  and  one  other  person 
to  be  nominated  for  that  purpose  by  the  person  or  persons  giving 
or  leaving  such  notice,  or  any  of  them,  should  so  long  live,  and 

should  within  the  said  period  pay  the  sum  of  Si to  the  said 

X.  Y.,  liis  heirs  or  assigns,  by  way  of  fine,  for  the  renewal  of 
such  Lease,  then  and  in  such  case  the  said  X.  Y.,  his  heirs  or 
iissigns,  would  within  such  period  as  aforesaid,  at  the  request 
and  cost  of  the  Vendor,  or  the  persons  deriving  title  under  him, 
grant  to  him  or  them,  on  the  surrender  of  the  said  Lease,  a 
new  Lease  of  the  premises  for  a  term  of  99  years  determinable 
on  the  lives  aforesaid  according  to  such  notice,  upon  the  same 
terms  and  subject  to  the  same  covenants  and  provisions  as  were 
contained  in  the  said  Lease,  including  the  covenant  for  renewal : 

And  whereas  the  Vendor  has  agreed  to  sell  all  his  estate  and  Agieement 

"  _  _  for  sale. 

interest  under  the  recited  Lease  in  the  said  hereditaments 
(including  the  benefit  of  the  said  covenant  for  perpetual  renewal) 
to  the  Purchaser  at  the  price  of  Si : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration.  Assignment  of 

1  1       TT        T  .  .  1        leasehold 

tvc,  the  Vendor,  As  Beneficial  Owner,  hereby  assigns   unto  the  premises  and 
Purchaser  All  the  messuages  and  premises   comprised  in  and  covenant  for 
demised  by  the  recited  Lease  :   Together  with  the  benefit  of  the  i^enewai. 
aforesaid  covenant  for  the  perpetual  renewal  of  the  said  Lease : 
To  hold  unto  the  Purchaser  for  the  residue  of  the  said  term  of 
99  years,  determinable  as  aforesaid,  and  for  all  other  the  estate 
and  interest  therein  of  the  Vendor,  subject  to   the   said  yearly 

rent  of  £ ,  and  the  covenants  and  conditions  in  the  recited 

Lease  contained,  and  on  the  lessee's  part  to  be  observed  and 
performed. 

2.  {Covenant  hy  the  Purchaser  to  indemnify  the  Vendor  against 
rent  and  covenants  in  Lease,  Form  No.  5,  Sect.  III.,  sup.  Add 
Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 
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No.  XVI. 


Parties. 


Seisin  of 
freeholds  and 
title  to 
c  )pyliolds. 


recital  of 
lease. 


Agreement 
for  sale. 


Conveyance  of 
freeholds. 

Covenant  to 

surrender 

copyholds. 


Assignment  of 
leaseholds. 


Copyholds 
stamp. 


CONVEYANCE    of  Freeholds,    Covenant    to    Surrender 
Copyholds,  and  Assignment  of  Leaseholds. 

THIS  INDENTUEE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  ihe  Vendor  is  now  seised  (q)  in  fee  simple  in  possession 
free  from  incumbrances  of  the  hereditaments  first  hereinafter 
described,  and  is  also  seised  of  the  hereditaments  secondly  here- 
inafter described,  for  an  estate  of  inheritance  in  possession  free 

from  incumbrances  according  to  tlie  custom  of  the  Manor  of , 

in  the  County  of : 

And  whereas  by  an  Indenture  of  Lease  dated  the day 

of  {Form  No.   28,  Sect.  I.,  including  mesne  assignments  if 

required,  hut  omitting  Agreement  for  sale) : 

And  wpiereas  the  Vendor  has  agreed  to  sell  the  said  freehold 
copyhold  and  leasehold  hereditaments   to    the    Purchaser  free 

from  incumbrances  at  the  price  of  £ ,  which  sum,  for  the 

purposes  of  stamp  duty,  shall  be  deemed  to  be  apportioned  (?•)  as 

to  the  sum  of  i! in  respect  of  the  said  freehold  and  leasehold 

hereditaments  and  as  to  the  remaining  sum  of  £ in  respect 

of  the  said  copyhold  hereditaments  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 
the  sum  of  £ (s)  {contimie  as  in  Precedent  I.,  p.  323,  sup.). 

2.  In  further  pursuance  of  the  said  agreement  and  for  the 
consideration  aforesaid  the  Vendor  {continue  as  in  Precedent  V., 
p.  328,  sup.). 

3.  In  further  pursuance  of  the  said  agreement  and  for 
the  consideration  aforesaid  the  Vendor  {continue  as  in  Prece- 
dent  nil.,  p.  331,  suj).). 

{q)  Vf.  Form  No.  1,  Sect.  I. 

(?•)  This  deed  will  carry  an  ad  valorem  stamp  on  the  sum  which  is  declared 
to  be  the  price  of  the  freeholds  and  leaseholds,  and  the  surrender  of  the 
copyholds  will  carry  an  ad  valorem  stamp  on  the  sum  which  is  declared  to 
be  the  price  of  the  copyhold  portion  :  Stamp  Act,  1891,  ss.  61  (1)  (b),  65  (2). 

When  the  property  to  be  sold  is  freehold  and  an  eqviitable  estate  in  copy- 
hold, l)oth  proijerties  will  i^ass  by  the^lced,  so  that  the  deed  will  be  stamped 
with  an  ad  valorem  duty  on  the  entire  purchase-money  :  ih.,  s.  61  (1)  (a). 

(s)  This  will  be  the  whole  purchase-money. 
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4.  The  Purchaser  hereby  covenants  with  the  Vendor  (ro»f/»?(<'  Covenant  to 
as  in  Form  No.  5,  Sect.  III.,  sup.).  and  iJidemti'ty. 

5.  The  Vendor  hereby  acknowledges    (continue    as  in  Form  Acknowied'^- 
No.  6,  Sect.  III.,  sup.).  ZtJl^^t. 

In  witness,  &c.  (add  schedules  if  required). 


No.  XVII. 


SURRENDER   of  a   Lease  (t). 


THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &e.  (herein- 
after called  the  Lessee),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Freeholder),  of  the  other  part  : 

Whereas  these  presents  are  supplemental  (u)  to  an  Indenture 
of  Lease  (hereinafter  called   the  Principal  Indenture)  dated  the 

day  of  ,  and  made  between of  the  one  part,  and 

of  the  other  part,  whereby  All  those,  &c.  (describe  parcels 

as  in  the  Lease),  were  demised  unto  the  said for  the  term  of 

twenty-one  years  from  the day  of  at  the  rent  and 

subject  to  the  covenants  by  the  Lessee  and  the  conditions  by  and 
in  the  Principal  Indenture  reserved  and  contained : 

And  whereas,  after  divers  mesne  assignments  and  acts  in  the 
law  (x),  ultimately  under  an  Indenture  of  Assignment  dated,  &c., 
and  made,  &c.,  the  premises  demised  by  the  Principal  Indenture 
became  and  are  now  vested  in  the  Lessee  for  the  residue  of  the 
term  granted  by  the  Principal  Indenture  : 


Parti 


Recital  of 
Lease  to 
which  the 
surrender  is 
supplemental. 


Mesne  assign- 
ments and 
assignment 
to  Lessee. 


(<)  By  the  E.  P.  Act,  LS45,  s.  3,  it  is  provided  that  an  assignment  of  a 
chattel  interest,  not  being  copyhold,  in  anj'  tenements  or  hereditaments, 
and  a  surrender  in  writing  of  an  interest  in  any  tenements  or  hereditaments 
not  being  a  copyhold  interest,  and  not  being  an  interest  which  might  by  law 
have  been  created  without  writing,  shall  be  void  at  law  unless  made  by 
deed.  The  section  refers  only  to  surrenders  required  to  be  in  writing. 
Hence,  surrenders  which  take  effect  by  operation  of  law  are  not  within  the 


Act.     The  Act  jjrotects  underlessees,  see  Smith  v.  G.  W.  Ry.  Co.   (1877] 
A.  C.  165;  47  L.  J.  Ch.  97;  and  see  Parktr  v.  Jones,  1910,  2  K.  B.  32; 
L.  J.  K.  B.  921. 

(h)  See  Conv.  Act,  1881,  e.  53. 

(x)  See  that  these  words  are  consistent  with  the  actual  circumstances. 


Assignments 
of  chattel 
interests  in 
land,  and 
surrenders 
required  to  be 
in  writing, 
must  be  by- 
deed  to  pass  an 
interest  at  law. 
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That  freehold  And  WHEREAS  the  freehold  reversioii  immediately  expectant 
vestedhi '^  upoii  the  term  granted  by  the  Principal  Indenture  is  now  vested 
Ir'^'fronr         ^^^  ^^^®  Freeholder  in  fee  simple  in  possession  free  from  incum- 

incumbrances.     hranceS  (//)  : 

Agreement  to        And  WHEREAS  the  Lessee  has  agreed  to  surrender  the  said 
term  to  the  Freeholder  in  consideration  of  the  sum  of  £ : 


Proviso 
cutting  down 
the  imphed 

statutory 
covenants 
for  title. 


Covenant  to 
pay  reversion 
duty. 


NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the   said  agreement  and  in  consideration 

of  the  sum  of  .£ now  paid  by  the  Lessee  to  the  Freeholder 

(the  receipt,  I'^c),  ["'"  and  in  consideration  of  the  premises]  the 
Lessee,  As  Beneficial  Owner,  hereby  surrenders  and  assigns  unto 
the  Freeholder  All  the  premises  comprised  in  and  demised  by 
the  Principal  Indenture,  To  the  Intent  that  the  term  granted  by 
the  Principal  Indenture  shall  forthwith  merge  and  be  extinguished 
in  the  fee  simple  and  inheritance  of  the  said  hereditaments  (z). 

2.  Provided  always  that  the  statutory  covenant  implied  in 
these  presents  by  reason  of  the  Lessee  being  expressed  to 
convey  or  surrender  As  Beneficial  Owner  shall  have  effect 
as  if  clause  (B)  had  been  omitted  from  section  seven  (1)  of  the 
Conveyancing  and  Law  of  Property  Act,  1881. 

3.  And  the  Lessee  hereby  covenants  with  the  Freeholder  that 
the  Lessee  will  on  demand  repay  to  the  Freeholder  any  money 
which  may  be  expended  by  him  in  discharging  any  reversion 
duty  which  under  the  Finance  (11)09-10)  Act,  1910  (,~~^),  or  other- 
wise may  become  payable  by  reason  of  the  determination  of  the 
term  created  by  the  Principal  Indenture  and  the  costs  of  paying 


Fixtures  on  a 
surrender. 


(?/)  If  the  property  is  incumbered  the  surrender  must  be  made  to  the  legal 
mortgagee  :  Rohhins  v.  Wlnjte,  190G,  1  K  B.  125  ;  7o  L.  J.  K.  B.  38. 

[z)  A  surrender  with  a  view  to  the  grant  of  a  new  lease  prima  fwic 
includes  fixtures,  and  the  tenant  will  lose  his  right  to  remove  them  unless 
he  expressly  stipulates  to  the  contrary  :  LeschaUas  v.  Wodf,  1908,  1  Ch. 
641 ;  77  L.  J.  Ch.  345.  Hence,  where  the  right  of  removal  is  to  be  kept 
on  foot  the  following  clause  may  be  added  : — 

Provided  alavays,  that  these  presents  shall  not  prejudice  or 
affect  any  rights  to  which  the  Lessee  was  entitled  immediately 
before  the  execution  of  these  presents  in  resjiect  to  the  removal 
of  fixtures. 

(22)  See  Fin,  (1909-10)  Act,  1910,  ss.  13—15.  It  seems  that  the  incre- 
ment value  duty,  if  any,  ought  to  be  paid  by  the  rever«loner. 
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the  same,  and  will  at  all  times  hereafter  save  harmless  and  keep 
indemnified  the  Freeholder  and  his  estate  and  effects  from  all  pro- 
ceedings, claims,  and  demands  in  respect  of  such  duty  and  costs. 
In  witness,  &c. 


Group    B. — Conveyances  on  Sales   by   absolute  Owners  with 

THE  concurrence  OF  INCUMBRANCERS. 

No.  I. 

CONVEYANCE  of  Freeholds  hij  a  Mortgagor  (the  Mort- 
gagees Concurring),  where  Part  of  the  Purchase- 
Money  is  paid  to  the  Mortgagees  in  satisfaction  of 
their  debt.  Variations  icliere  tlte  Mortgagees  release 
Part    of  their  Security  without  being  Paid  off. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.,  and  C.  D.,  Parties, 
of,  SiC.  (hereinafter  called  the  Mortgagees),  of  the  1st  part,  E.  F., 
of,  &c.  (hereinafter  called  the  Vendor),  of   the  :2nd  part,   and 
G.  H.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  3rd  part : 

Whereas  by  an  Indenture  of  Mortgage  dated  the day  of  Recitals  of  the 

,  and  made  between  the  Vendor  of  the  one  part,  and  the   ^^^^efjife^^  for 

Mortgagees  of  the   other  part  {F^onn  No.  2,  Sect.  I.,  siij).,  doirn  sale  and  for 

7  7         m7  ■      •  ■        1       T-f  ^  ^'i*^  Mortgagees 

to  the  end.     lite  necessary  variations  appear  in  the  rorm)  :  to  concur,  and 


state  of  mort- 

NOW  THIS  INDENTURE  W'lTNESSETH  that  in  pursuance  s-^sedeU. 

of  the  said  Agreement  and  in  consideration  of  the  sum  [of  £ part  of  the 

paid  by  the  Purchaser  to  the  Mortgagees  (a)  by  the  direction  of  money  to  the 
the  Vendor  (the   receipt  of  which  sum  the  Mortgagees  hereby  Mortgagees. 

acknowledge),  and  of  the  further  sum]  of  £ paid  by  the  the^remainder 

Purchaser  to  the  Vendor  [with  the  consent  of  the  Mortgagees  (b)]    °f  ^^^^  P""^" 

'-  o    o  \    'J     cliase-money 

(the  receipt  of  which  sum  of  £ (r)    [and  the  payment  of  to  the  Vendor. 

the    aforesaid    sum  of    £ ((/))    making  together    the  said 

purchase-money  of  £ ] ,  the  Vendor  hereby    [respectively] 

(a)  Where  the  mortgagees  are  merely  releasing  without  receiving  any- 
thing and  there  is  a  recital  "  that  they  are  satisfied  with  the  security  which 
wUl  remain,"  the  words  referring  to  i^ajTnent  to  them  will  be  omitted. 

[h]  These  woids  will  be  ref^uired  where  the  mortgagees  are  releasing  part 
of  their  security. 

((•)  The  amount  paid  to  the  vendor. 

('/)  The  amount  if  any,  paid  to  the  mortgagees. 
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Conveyance  by  acknowledges)  the   Mortgagees,  As  Mortgagees,    and  according 

nil  r\\*i:rt  tier  ana  (^  ....  __  _  _.  .  __  _  _  _ 


Morfcgageees 
and  Vendor 


Habendum. 


Documents. 


to  their  estate  (e)  and  by  the  direction  of  the  Vendor,  hereby 
convey  and  release  and  the  Vendor,  As  Beneficial  Owner,  hereby 
conveys  and  confirms  unto  the  Purchaser,  All  that  &c.  (see 
Forms  in  Sect.  II.,  sup.), 

To  HOLD  unto  and  to  the  use  of  the  Purchaser  in  fee  simple 
discharged  from  all  principal  money  and  interest  secured  by 
and  all  claims  under  the  recited  mortgage. 

{Add  aelnou-ledgment  for  production  of  documents  hy  mortgagees. 
Form  No.  6,  Sect.  III.,  if  required  (/)  ;  also,  if  part  of  the  debt 
is  to  remain,  covenant  hy  Vendor,  Form  No.  7,  Sect.  III.,  sup. 
Add  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 


Parties. 


Implied 
covenants 
for  title. 


or  trustee 
conveys  only 
according  to 
his  estate 
except  on 
selling. 


"When  title 
should  be 


No.  II. 

CONVEYANCE  of  Freeholds  by  a  Mortgagor  (the 
Mortgagees  concurring),  where  the  Mortgage  Debt  is 
kejit  on  foot  as  a  protection  against  Mesne  Incum- 
brances (f/). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.,  and 

(e)  This  Precedent  implies  a  several  covenant  by  the  mortgagees  that  they 
have  not  incumbered  or  done  any  act  to  prevent  them  from  conveying,  &c. : 
Conv.  Act,  1881,  s.  7  (1)  (F).  This  being  a  covenant  by  "  every  person,"  the 
word  "  person  "  does  not  admit  of  being  read  in  the  plural,  and  the  covenant 
is,  moreover,  expressly  confined  to  the  person's  own  acts.  So  that  making 
two  persons  jointly  convey  "  as  mortgagees  "  or  "  as  trustees  "  has  not,  as 
in  other  cases,  the  effect  of  a  joint  covenant. 

The  Precedent  also  implies  a  covenant  for  title  by  the  vendor  that,  not- 
withstanding anything  by  him  or  the  mortgagees  or  any  one  through  whom 
he  derives  title  otherwise  than  by  purchase  for  value,  &c.,  he  and  the  mort- 
gagees can  convey,  &c. :  s.  7  (1)  (A). 

A  mortgagee  or  trustee,  except  where  he  is  selling,  conveys  by  reference 
to  his  mortgage  or  trust  deed.  If  he  conveys  by  substantive  description  it 
is  usual  to  add  the  words  "  according  to  his  estate." 

"  Convey"  is  used  in  this  and  other  Precedents,  but  it  is  not  a  necessary 
word. 

(/)  If  the  mortgagees  are  releasing  jjart  of  theu-  seciirity  they  will  retain 
the  documents  of  title  and  give  the  acknowledgment.  A  mortgagee  or 
trustee  should  not  give  an  undertaking  for  safe  custody,  see  Dart,  7th  ed., 
578.  As  to  the  rights  of  a  purchaser  in  resjiect  of  documents  retained  by 
a  mortgagee,  see  note  to  Form  No.  7,  Sect  III.,  sup. 

{(/)  It  is  not  usual  or  desirable  to-keep  the  mortgage  debt  on  foot  unless 
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C.  D.,  of,  &c.  (hereinafter  called  the  Mortgagees),  of  the  1st  part, 
E.  F.,  of,  &.C.  (hereinafter  called  the  Vendor),  of  the  2nd  part,  and 
G.  H.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  3rd  part  : 

Whereas  by  an  Indenture  of  Mortgage  dated  the day  of  Recital  of  the 

,  and  made  between  the  Vendor  of  the  one  part  and  the  Agreemrat  for 


Mortgagee  of  the  other  part  (Form  X<>.  2,  Sect.  L,  sitj).,  down  io  thl'^Mortgagees 

the  end  (h) ):  to  concur. 

And  avhereas  upon  the  treaty  for  the   said  purchase  it  was  Agreement  to 

agreed  that  the  said  mortgage  debt  should  be  kept  on  foot  as  a  aeU  on°foot.^^ 
protection  to  the  Purchaser  agamst  subsequent  incumbrances  (if 
any)  in  manner  hereinafter  appearing  (i)  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  i^ursuance  of  the  said  agreement  and  in  consideration  of  Assignment  of 

the  sum  of  J6 paid  (continue  as  in  the  last  Precedent  down  ^^'^^  ^^^^ 

to  respectively  acknowledges),  the  Mortgagees,  As  Mortgagees  and 
by  the  direction  of  the  Vendor,  hereby  assign  unto  the  Purchaser 
All  that  the  principal  sum  of  £ — ^-  secured  by  the  recited 
mortgage  and  the  interest  to  become  due  thereon, 

To  HAVE  AND  RECEIVE  the  Same  unto  the  Purchaser  absolutely.  Mortgage  debt 
To  THE  INTENT  that  the  said  principal  sum  and  interest  shall  be  oi/foot!"^ 
deemed  to  be  a  subsisting  charge  on  the  hereditaments  herein- 
after described  as  a  protection  to  the  Purchaser,  his  heirs  and 

the  purchasei-  has  reason  to  suspect  the  existence  of  a  subsequent  incum-   made  by  first 
brance,  for  this  procedure  complicates  the  title.     If  the  purchaser  has  notice  Dio'^tgagees. 
of  a  subsequent  incumbrance  it  is  desirable  that  the  first  mortgagees  should 
make  title  under  their  i)ower  of  sale. 

(//)  The  mortgagee  will,  of  course,  receive  the  whole  of  his  mortgage  debt,  aioj-tcrao-e  debt 
(')  In  Ti'ubnin  v.  Steere  (1817),  3  Mer.  210  ;  land  subject  to  two  incum-   may  be  kept 
brances  was  sold  by  the  owner  and  conveyed  by  him   to    the  purchaser  protection 
with  the  concurrence  of  the  first  naortgagee,  and  the  first  mortgage  was  by  simple 
paid   off   out   of    the    purchase-money.      The    purchaser  had  through   his   declaration. 
agent  constructive  notice  of  the  second  incumbrance.     It  was  held  that  the 
piu-chaser  coidd  not  set  up  the  first   mortgage,   which   he   had   i)aid   off, 
against  the  second  incumbrance.     It  has  been  decided  that  the  doctrine  laid 
down  in  Toalmiu  v.  Steere  applies  only  where  there  is  no  contemporaneous 
expression  of  intention  to  the  contrary,  and  that  a  simple  statement  in  the 
conveyance  of  such  an  intention  is  sufficient  to  keep  alive  the  prior  mort- 
gage as  against  a  subsequent   incumbrance,  if  any  such  there  be.     And 
even  where  there  is  no  exjiressed  intention  to  keep  the  charge  alive,  such  an 
intention  will  be  jiresumed,  where  it  is  for  the  evident  benefit  of  the  owner 
of  the  estate.     As  to  what  will  create  a  sufficient  presumption  of  intention, 
see  Dart,  7th  ed.,  952 ;  Re  Oihbon,  1909,  1  Ch.  367  ;  78  L.  J.  Ch.  264 ;   Butler 
V.  Bice,  1910,  2  Ch.  277. 
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Conveyance  of 
the  land. 


assigns,  against  subsequent  incumbrances  (if  any),  but  for  no 
other  purpose. 

2.  In  furtlier  pursuance  of  the  said  agreement  and  for  the 
considerations  aforesaid,  the  Mortgagees,  As  Mortgagees  and 
according  to  their  estate  and  by  the  direction  of  the  Vendor, 
hereby  convey  and  release,  and  the  Vendor,  As  Beneficial  Owner, 
hereby  conveys  and  confirms  unto  the  Purchaser, 

All  that,  &c.  {see  Forms  in  Sect.  II.,  siq).). 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 

[3.  Add  acknoirlcdgment  and  nndertakinri  as  regards  any 
documents  retained  by  the  Vendor,  Form  No.  6,  Sect.  III.,  sup. ; 
also  Form  No.  11  if  ir quired.] 

In  witness,  &c. 


Parties. 


Recital  of 
mortgage  of 
X.  Estate. 


No.  III. 

CONVEYANCE  of  two  Freehold  Estates  In/  a  MortCxAGOr 
ivliere  the  Mortgagees  of  each  Estate  Concur  and  are 
paid  of. 

THIS  INDENTURE,  made,&c..  Between  A.  B.,of,  &c.,  and  C.  D., 
of,  &c.  (hereinafter  called  the  Mortgagees  (A)  of  the  X.  estate), 
of  the  1st  part,  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.  (hereinafter 
called  the  Mortgagees,  of  the  Y.  estate),  of  the  '2nd  part,  K.  L., 
of,  etc.  (hereinafter  called  the  Vendor),  of  the  3rd  part,  and  M.  N., 
of,  &c.  (hereinafter  called  the  Purchaser),  of  the  4th  part : 

Whereas   by  an  Indenture  of  Mortgage   (hereinafter   called 

the  X.  Mortgage)  dated  the day  of ,  and  made  between 

the  Vendor  of  the  one  part,  and  the  Mortgagees  of  the  X. 
Estate  of  the  other  part,  the  Vendor,  being  then  seised  in  fee 
sim[)le  in  possession  free  from  incumbrances,  conveyed  the 
hereditaments  first  hereinafter  described  to  the  Mortgagees  of 
the  X.  Estate  in  fee  simple  by  way  of  mortgage  for  securing 


Where  there  (/.)  Wliei  e  there  are  a  large  number  of  mortgagees  of  different  parts  of 

are  a  large  the  property  the  conveyance  can  be  shortened  by  means  of  a  schedule  con- 

number  01  .  :        . 

mortgagees  of     tail  ling  in  separate  columns  the  names  of  the  mortgagees,   the   property 

different  parts    affected,  the  dates  of  the  mortgages,  and  the  debts  secured.     It  will  then  be 
of  the  in-operty.  .  .  o   o     > 

sufficient  m  the   body  of  the  deed  to  recite  that  the  legal  estates  in  the 

respective  hereditaments  described  in  the  stcond  column  of  the  schedule  are 

vested  in  the  persons  whose  names  appear  in  the  first  column  of  the  schedule, 

and  that  the  respective  equities  of  redemption  are  vested  in  the  vendor. 


I 
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pa3'ment  to  them  of  the  principal  sum  of  £ — - — ,  with  interest 
thereon  as  therein  mentioned  : 

And  whereas  by  an  Indenture  of  Mortgage  (hereinafter  called  Recital  of 

the    Y.    Mortgage),   dated    the   day  of   ,    and    made  "state'"^  "^  ^' 

between  the  Vendor  of  the  one  part,  and  the  Mortgagees  of 
the  Y.  Estate  of  the  other  part,  the  Vendor,  being  then  seised 
in  fee  simple  in  possession  free  from  incumbrances,  conveyed 
the  hereditaments  secondly  hereinafter  described  to  the  Mort- 
gagees of  the  Y.  Estate  in  fee  simple  by  way  of  mortgage  for 

securing  the  payment  to  them  of  the  principal  sum  of  i; , 

with  interest  thereon  as  therein  mentioned  : 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser  Agreement 
the  hereditaments    first  and  secondly  hereinafter  described  and    '^^''^'^^■ 
the  fee  simple  thereof  in  possession  free  from  incumbrances  at 
the  price  of  M . 

And  whereas  the   said  principal  sums  of  £ and  £ Agreement  by 

are   still   owing  to  the  Mortgagees  of  the    X.  and  Y.  Estates  S^cSa  ^'^ 
respectively  upon  the   security   of    the    X.    and   Y.    mortgages,  ^^'^,''' ?Vt °'^^" 
all  interest  thereon  having  been  paid,  as  they  hereby  respectively 
acknowledge,  and  they  have  agreed  upon  receiving   the   sums 
so  due  to  them  to  join  in  these  presents  in  manner  hereinafter 
appearing. 

NOW  THIS  INDENTUKE  WITNESSETH  that  in  pursuance  witnessing 

of  the  said  Agreement  and  in  consideration  of  the  sum  of  £ ^'*^''^' 

paid  to  the  Mortgagees  of   the  X.  Estate,  and  of  the  sum  of 

£ paid  to  the  Mortgagees  of  the  Y.  Estate  by  the  Purchaser  Payment  of 

by  ihe  direction  of  the  Vendor  (the  receipt  of  which  sums  the  Cuiy.''^' 
Mortgagees  of  the  X.  and  Y.  Estates  hereby  respectively  acknow- 
ledge) and  of  the  sum  of    £ paid  to  the   Vendor  by  the 

Purchaser  (the  receipt  of  which  sum  of  £ (/,)  and  the  pay- 
ment of  which  sums  of  £ (m)  and  £ (m),  making  together 

the  said  purchase-money  of  £ ,  the  Vendor  hereby  acknow- 
ledges), the  Mortgagees  of  the  X.  Estate,  for  the  purpose  of 
releasing  the  hereditaments  first  hereinafter  described  from  their 

said  mortgage  debt  of  £ by  the  direction  of  the  A'endor  and 

according  to  their  estate,  As  Mortgagees,  hereby  convey  and 
release,  and  the  Mortgagees  of  the  Y.  Estate,  for  the  purpose  of 

(/)  The  amount  paid  to  the  vendor. 

{m)  The  amounts  paid  to  the  mortgagees. 

23—2 
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PURCHASE    DEEDS    (PRECEDENTS). 


Conveyance  of 
X. and  Y. 

estates. 

Discharged 
from  the  mort- 
gage debts. 


releasing  the  hereditaments  secondly  hereinafter  described  from 

their  said  mortgage  debt  of  i; by  the  direction  of  the  Vendor 

and  according  to  their  estate,  As  Mortgagees,  hereby  convey 
and  release,  and  the  Vendor  as  to  all  the  hereditaments  herein- 
after described,  As  Beneficial  Owner,  hereby  conveys  and 
confirms  unto  the  Purchaser, 

First,  All  those  {description  of  X.  Estate), 
And,  secondly,  All  those  {description  of  Y.  Estate), 
To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple 
discharged  from  all  principal  money  and  interest  secured  ])y  and 
all    claims    under    the    X.    and    Y.    Mortgages,    or    either    of 
them.      {Add,  if  reqidred,  acknowledgment   and    undertakinfi  hy 
Vendor  as  to  docKments  retained  hy  him,  Form  No.  6,  Sect.  III., 
sup.;  also,  if  required,  Eorin  A"o.  11,  Sect.  III.) 
In  witness,  &c. 


No.  IV. 


Parties. 


Recital  of  the 
First  Mortgage. 

Recital  of 
the  Second 
Mortgage, 


Agreement 
for  sale. 


CONVEYANCE  of  Freeholds  hy  a  Mortgagor  wliere  First 
and  Second  Mortgagees  Concur  and  are  paid  off. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.,  and  C.  D., 
of,  &c.  (hereinafter  called  the  First  Mortgagees),  of  the  1st  part, 
E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.  (hereinafter  called  the  Second 
Mortgagees),  of  the  2nd  part,  K.  L.,  of,  kc.  (hereinafter  called 
the  A'^endor),  of  the  Brd  part,  and  M.  N.,  of,  &c.  (hereinafter  called 
the  Purchaser),  of  the  4th  part: 

Whereas  by  an  Indenture  of  Mortgage  (hereinafter  called  the 
First  Mortgage)  dated  {continue  as  in  Form  No.  2,  Sect.  I.,  sup.): 

And  whereas  by  an  Indenture  of  Mortgage  (hereinafter  callel 

the  Second  Mortgage)  dated  the  day  of  ,  and  made 

between  the  Vendor  of  the  one  part  and  the  Second  Mortgagees 
of  the  other  part,  the  Vendor  conveyed  the  hereditaments  herein- 
after described  (subject  to  the  First  Mortgage  and  to  the  principal 
money  and  interest  thereby  secured)  to  the  Second  Mortgagees 
in  fee  simple  by  way  of  mortgage  for  securing  the  payment  to 
them  of  the  principal  sum  of  ^ and  interest  thereon : 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser 
the  hereditaments  hereinafter  ^lescribed  and  the  fee  simple 
thereof    in  posses.sion  free  from  incumbrances  at  tlie  price  of 
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And  whereas  the  said  principal  sums  of  £ and  M are  Agreement 

still  owing  to  the  First  and  Second  Mortgagees  respectively  upon  to  concu?^^^ 
the  security  of    the  First    and   Second  Mortgages,  all  interest 
thereon  having  been  paid  as  they  hereby  acknowledge,  and  tbey 
have  agreed,  upon  receiving  the  sums  so  due  to  them,  to  join  in 
these  presents  in  manner  hereinafter  appearing  : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Witnessing 

of  the  said  agreement  and  in  consideration  of  the  sum  of  £ 

now  paid  to  the  First  Mortgagees  and  of  the  sum  of  £ now 

paid  to  the  Second  Mortgagees  by  the  Purchasers  by  the  direction 
of  the  Vendor  (the  receipt  of  which  sums  the  First  and  Second 
Mortgagees  herel)y  respectively  acknowledge)  and  of   the  sum  of 

i* now  paid  to  the  Vendor  by  the  Purchaser  (the  receipt  of 

which  sum  of    £ (ii)  and  the  payment  of  which   sums  of 

£ (o)  and  £ (o),  the  Vendor  hereby  acknowledges) ,  the  First 

Mortgagees,  according  to  their  estate  and  by  the  direction  of  the 
Vendor,  As  Mortgagees,  hereby  convey  and  release,  and  the  Second 
Mortgagees,  according  to  their  estate  and  by  the  direction  of  the 
Vendor,  As  Mortgagees,  hereby  convey  and  release,  and  the 
Vendor,  As  Benelicial  Owner,  hereby  conveys  and  confirms  unto 
the  Purchaser 

All  that,  &c,  (sec  Forms  i)i  Sect.  II.,  sup.).  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple, 
discharged  from  all  principal  money  and  interest  secured  by 
and  all  claims  under  the  First  and  Second  Mortgages,  or  either 
of  them.  {Aild,  if  required,  acknowledgment  and  undertakinc]  by 
the  Vendor,  Form  No.  6,  Sect.  III.,  and  Form  No.  11,  Sect.  III.) 

In  witness,  &c. 

No.    V. 

CONVEYANCE  btj  a  Mohtgagor  with  the  Concurrence  of  a 
Mortgagee /or  a  Term  oJ  Years  (p). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties, 
after  called  the  Vendor),  of  the   1st  part,   C.  D.,  of,  &c.,  and 

{ii)  The  amount  paid  to  the  vendor, 
(o)  The  amounts  paid  to  the  mortgagees. 

(p)  A  terra  is  now  rarely  created  for  mortgage  purposes  except  in  the  case 
of  family  charges  as  in  the  text.     Where  the  charge  consists  of  a  rent-charge 
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Becital  of 
Settlement 
creating  term 
for  securing 
portions. 


Deaths  of 
husband  and 
wife  and  issue 
of  the 
marriage. 


Disentail  by 
Vendor. 


E,  v.,  of,  &c.  (hereinafter  called  the  Mortgagees),  of  the  2nd  part, 
and  G.H.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  3rd  part : 

Wheeeas  by  an  Indenture  of  Settlement  dated  the day 

of  — — ,  and  made  between  John  B.  of  the  1st  part,  Jane  E.  of 
the  2nd  part,  and  X,  and  Y.  of  the  3rd  part  (being  a  settlement 
made  in  consideration  of  the  marriage  shortly  afterwards 
solemnised  between  the  said  John  B.  and  Jane  Pi.),  the 
hereditaments  hereinafter  described  were  (with  other  heredita- 
ments) limited  after  the  death  of  the  said  John  B, 

To  THE  USE  of  the  parties  thereto  of  the  3rd  part  for  a  term  of  500 
years,  without  impeachment  of  waste,  upon  trusts  for  raising  by 
mortgage  or  otherwise,  as  the  portion  or  portions  of  any  child  or 
children  of  the  then  intended  marriage,  who  should  attain  the 
age  of  twenty-one  years,  or  in  the  case  of  daughtei's  marry  (other 
than  a  first  or  only  son  as  therein  mentioned),  if  (as  happened) 
there  should  be  three  or  more  such  children,  the  sum  of  .i'20,000 
with  interest  thereon  as  therein  mentioned,  And  sul)ject  to  the 
said  term  and  the  trusts  thereof.  To  the  use  of  the  first  and 
other  sons  of  the  said  marriage  successively  according  to 
seniority  in  tail  male,  with  divers  remainders  over : 

And  whereas  the  said  Jane  Pi.,  then  Jane  B.,  died  on  the 

day  of ,  and  the  said  John  B.  died  on  the day  of , 

having  had  issue  by  his  said  wife  five  children  and  no  more, 

namely,  an  eldest  son,  the  Vendor,  who  was  born  on  the 

day  of ,  and  four  other  children  all  of  whom  attained  the 

age  of  twenty -one  years  : 

And  whereas  by  an  Indenture  dated  the  day  of  , 

and  made  between  the  Vendor  of  the  one  part,  and  X.  Y.  of  the 
other  part  (duly  enrolled  as  a  disentailing  assurance),  the 
hereditaments  hereinafter  described  (with  the  other  here- 
ditaments) were  convej'ed  by  the  Vendor  unto  the  said  X.  Y.  in 
fee  simple  discharged  from  all  estates  in  tail  male  of  the  Vendor 
and  from  all  limitations  to  take  effect  after  the  determination,  or 
in  defeasance  of  such  estates,  and  so  discharged,  To  the  use  of 
the  Vendor  in  fee  simple  (q) : 


Powers  of 
tenant  in  tail 


the  donee  has  power  to  limit  a  term  him^lf,  see  Conv.  Act,  1881,  s.  44. 
Hence  it  is  now  nnnecessavy  to  limit  a  term  bj'  the  settlement  for  the  purpose 
of  seciiving  it. 

{(f)  Title  can  be  made  under  the  8.  L.  Acts  by  a  tenant  in  tail  in  possession, 
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And  whereas  by  an  Indenture  of  Mortgage  dated  the day  of  Mortgage  by 

Tl'UStGGS  of 

,  and  made  between  the  said  X.  &  Y.  of  the  one  part,  and  the  portion, 


the  Mortgagees  of  the  other  part,  the  said  term  of  500  years  was  ^^^'^^' 
assigned  by  the  said  X.  &  Y.  unto  the  Mortgagees,  subject  to 
redemption  on  payment  by  the  person  or  persons  for  the  time 
being  entitled  to  the  said  hereditaments  in  reversion  expectant 
upon  the  said  term  of  the  sum  of  i^20,08o  (being  the  sum 
charged  in  respect  of  the  said  portions  and  the  costs  of  raising 
the  same),  with  interest  thereon  as  therein  mentioned  : 

And  whereas  the  Vendor  has  agreed  to  sell  the  hereditaments  Agreement 
hereinafter  described  and  the  fee  simple  thereof  in  possession 
free  from  incumbrances  to  the  Purchaser  at  the  price  of  ^62,500  : 

And  whereas  the  sum  of  i*15,500,  and  no  more,  is  now  owing  Amount  o£ 
on  the  security  of  the  recited  Mortgage  with  the  current  half-  TdSment 
year's  interest  thereon,  and  the  Mortgagees  have  at  the  retiuest  by  Mortgagees 

"^  ^  .    .  .to  concur  on 

of  the  Vendor  agreed  on  receiving  the   sum  of   £500  in  part  part  pajnuent. 
satisfaction  of  the  said  mortgage  debt  to  join  in  these  presents 
in  manner  hereinafter  appearing  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Conveyance  by 
the  sum  of  £500  no  at  paid  by  the  Purchaser  by  the  direction  of  smTender  by 
the  Vendor  to  the  Mortgagees  (the  receipt  of  which  sum  the  ^lo'tg^^'^®^- 
Mortgagees  hereby  acknowledge),  and  of  the  sum  of  £2,000  now 
paid  by  the  Purchaser  with  the  consent  of  the  Mortgagees  to  the 
Vendor  (the  payment  and  receipt  of  which  sums  of  £500  and 
£2,000,  making  together  the  aggregate  purchase-money  of  £2,500, 
the  Vendor   hereby   acknowledges),  the  Vendor,    As  Beneficial 
Owner,  hereby  conveys  and  the  Mortgagees,  As  Mortgagees,  and 
according  to  their  interest  and  by  the  direction  of  the  Vendor, 
hereby  surrender  and  assign  unto  the  Purchaser 

All,  &c.  {parcels,  see  Forms  in  Sect.  II.,  suj)'),  Parcels, 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple  Habendum 
discharged  from  all  money  secured  by  and  from  all  claims  under  f^m  the^erm 
the  recited  Mortgage,  and  To  the  intent  that  the  term  of  500  years  '^"^^  mortgage. 
created  by  the  recited  Settlement  may,  as  regards  the  heredita- 
ments hereby    conveyed,  merge    and    be    extinguished    in    the 
inheritance  thereof. 

even  though  he  has  barred  the  entail,  if  the  estate  fell  into  possession  before  iu  possession, 

the  disentailin'?  assurance  was  executpd.    But  in  the  case  in  the  text  the  term   after  barring 

'^  entail, 

cannot  be  overreached  because  the  term  has  been  conveyed  to  raise  money. 
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Purchase:  det^ds  (precedents). 


Acknowledg 
ineut  and 
undertciking 
as  to  docu- 
ments. 


2.  The  Vendor  hereby  aclvnowledges  the  right  of  the 
Purchaser  to  production  of  the  recited  Settlement  and  Disentaihng 
Assurance  and  to  delivery  of  copies  thereof,  and  hereby  under- 
takes for  the  safe  custody  thereof. 

3.  The  Mortgagees  hereby  acknowledge  the  right  of  the 
Purchaser  to  jjroduction  of  the  recited  Mortgage  and  to  delivery 
of  coj)ies  thereof. 


In  witness,  Szc. 


No.  YI. 


Parties. 


Keeilal  of  con- 
vejance  to 
Vendor, 
subject  to 
rent-charge. 


Agreement 
for  sale. 


Annuitant 
agrees  to 
release. 


Conveyance  of 
land  and 
release  of  rent- 
cliarge. 


CONVEYANCE  of  Freeholds  witlt  the  Concureence  of  the 
Owner  of  a  Pient-charge. 

THIS  INDENTUKE,  made,  &c.,  Between  A.  B.,  of,  &c. 
(hereinafter  called  the  Vendor),  of  the  1st  part,  C.  D.,  of,  &c. 
(hereinafter  called  the  Mortgagee),  of  the  2nd  part,  and  E.  F., 
of,  Szc.  (hereinafter  called  the  Purchaser),  of  the  3rd  part : 

Whereas  by  an  Indenture  of  Conveyance  dated,  &c.,  and  made, 
&c.,  the  hereditaments  hereinafter  described  were  conveyed  (with 
other  hereditaments),  To  the  use  that  the  Mortgagee  should 
thenceforth  during  his  life  receive  the  yearly  rent-charge  of  ^15 
to  be  issuing  out  of  the  said  hereditaments,  and  subject  thereto. 
To  the  use  of  the  Vendor  in  fee  simple : 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser 
the  hereditaments  hereinafter  described  and  the  fee  simple 
thereof  in  possession  free  from  incumbrances  at  the  price  of 
£ : 

And  w^hereas  the  Mortgagee,  being  satisfied  that  the  other 
hereditaments  comprised  in  the  recited  conveyance  are  a  sufficient 
security  for  the  said  rent-charge,  has  agreed  to  join  in  these 
presents  in  manner  hereinafter  appearing : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 
1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ now  paid  by  the  Purchaser  to  the  Vendor 

(the  receijit  of  which  sum  the  Vendor  hereby  acknowledges),  the 
Vendor,  As  Beneficial  Owner,  hereby  conveys,  and  the  Mortgagee, 
As  Mortgagee,  and  for  the  purpose  only  of  releasing  the  heredita- 
ments hereinafter  described  from  his  said  rent^charge,  hereby 
releases  unto  the  Purchaser, 
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All  those,  &c.  (parcels,  see  Fonns  in  Sect.  II.,  stij^.). 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple 
discharged  from  the  said  yearly  rent-charge  of  i'15  limited  by 
the  recited  Conveyance  and  from  all  powers  and  remedies  for 
seciu'ing  the  same. 

2.  The  Vendor  hereby  acknowledges  (Form  No.  G,  Sect.  III., 
sKp.  ;  also  Form  iVo.  11,  Sect.  III.,  if  required). 

In  witness,  &c. 


No.  VII. 

COVENANT  to  Surrender  Copyholds  hi/  a  Mortgagor  iritli 
the  Concurrence  of  Mortgagees,  irlto  have  not  been 
Admitted  ;  Variations  irhere  there  has  been  a  Con- 
ditional Surrender. 

THIS  INDENTUEE,  made,  kc,  Between  A.  B.,  of,  &c.,  and  C.  D.,  Parties, 
of,  &c.  (hereinafter  called  the  Mortgagees),  of  the  1st  part,  E.  E., 
of,  &c.  (hereinafter  called    the    Vendor),  of  the  2nd   part,   and 
G.  H.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  3rd  part  : 

"Whereas  by  an  Indenture  of  Mortgage  dated  the da}'  of  Recital  of 

,  and  made  between  the  Vendor  of  the  one  part,  and  the  nJ'simender 


Mortgagees  of  the  other  part,  the  Vendor  covenanted  with  the  ^f^s  t)een maiie. 

'^    <-■  i  '  Agreement  for 

Mortgagees    that    {If    there    has    been   no    conditional    surrender  sale  and  for 

Mortgagees 

continue  rorm  No.  21,  Sect.  I.,  sup.,  donii  to  the  oid) :  to  concur. 

[  {Recite  mortgage  as  in  Form  No.  21,  Sect.  I.,  sup.)  [Variations 

And  whereas   on   the  day  of  the  Vendor  out  of  hlrbeenT 

court  surrendered  the  said  hereditaments  into  the  hands  of  the  conditional 

surrender. 

lord  of  the  said  Manor  by  tlie  hands  and    acceptance  of   his  Recital  of 
steward,    according  to  the  custom  of   the  said  Manor,    To  the  g°J?j^\j^|°e"*| 
use  of  the  Mortgagees  and  their  heirs  at  the  will  of  the  lord, 
according  to  the   said    custom    and    by    and    under  the  rents, 
fines,  suits  and  services  therefor  due  and  of  right  accustomed, 
but  subject  to  a  condition  for  maldng  void  such  surrender  if  the 

Vendor  should  pay  to  the  Mortgagees  the  said  sum  of  M , 

with  interest  thereon  as  therein  mentioned  (r)J  : 

(?■)  It'  the  mortgagees  have  been  admitted,  their  admission  must  be  recited   Admission  of 

and  they  will  be  the  persons  to  surrender  ;  it  is  not,  however,  usual  for   "'ortgagees  on 
J  ,      1  ,      .        1     .,,     ,  conditional 

mortgagees  to  be  admitted  till  they  intend  to  sell  under  their  power  of  sale,     surrender. 
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[Agreement  [And  WHEREAS  (Ueclte  Agreement  for  sale  and  for  Mortgagees 

Mortgagees  to  to  concur,  as  in  Form  Xo.  21,  Sect.  I.,  suj).,  and  add)  and  that 

satStionto'  immediately  after  the  execution  of  these  presents  satisfaction  of 

be  entered  up  the  Said  Conditional  surrender  shall  he  entered  up  on  the  rolls 

on  court  roils. J  ^ 

of  the  said  Manor  (.s)]  : 

Covenant         NOW  THIS  INDENT UPiE  WITNESSETH  that  in  pursuance 

of  the  said  Agreement,  and  in  consideration  of  the  suui  of  A' , 

now  paid  to  the  Mortgagees  hy  the  Purchaser  hy  the  direction  of 
the  Vendor  (the  receipt  of  which  sum  the  Mortgagees  herehy 

acknowledge),  and  of  the  sum  of  ^ ,  now  paid  to  the  Vendor 

hy  the  Purchaser  (the  receipt  of  which  sum  of   t' (f)  and 

the  payment  of  which  sum  of  i.' («),  making  together  the 

aggregate  purchase-money  of  £ ,  the  Vendor  herehy  acknow- 
ledges), the  Vendor,  As  Beneficial  Owner,  with  the  concurrence  of 
the  Mortgagees  (testified  hy  their  execution  hereof),  hereby 
covenants  with  the  Purchaser  that  the  Vendor  will  forthwith  at 
the  cost  of  the  Purchaser  surrender  or  cause  to  be  surrendered 
into  the  hands  of  the  lord  [lady]  of  the  said  Manor,  according  to 
the  custom  of  the  said  Manor, 

All,  &c.  {see  Forms  in  Sect.  II.,  sup.)  [to  which  hereditaments 
the  Vendor  was  admitted  tenant  at  a  court  of  the  said  manor  held 
on  the day  of (j)]. 

To  THE  USE  of  the  Purchaser  and  his  heirs  at  the  will  of  the 
lord  according  to  the  custom  of  the  said  Manor  at  and  under  the 
rents,  fines,  suits  and  services  therefor  due  and  of  right  accus- 
tomed, discharged  from  all  principal  money  and  interest  secured 
by  and  all  claims  under  the  recited  Mortgage  [and  the  recited 
conditional  surrender]. 

{Add,  if  required,  acknon-ledgntent  and  underfaldnti,  Forin 
No.  6,  Seet  III.,  siij).) 

In   WITNESS,  &c. 

(,s)  JSiniultaiieoiisly  with  the  execution  of  this  deed  the  mortgagees  should 
sign  a  warrant  to  the  steward  of  the  manor  to  enter  up  satisfaction  of  the 
conditional  surrender  on  the  rolls  of  the  manor.  For  a  form  of  such  a 
warrant,  see  Precedents  of  Eeconveyauces,  in/. 

(i)  The  amount  paid  to  the  vendor. 

((/)  The  amount  paid  to  the  mortgagees. 

(.r)  If  the  admittance  of  the  vendor  is  not  previously  recittd  the  words  in 
square  brackets  will  be  used. 
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No.   YIII. 

ASSIGNMENT  of  Leaseholds  hij  a  Mortgagor  icith  the 
Concurrence  of  Mortgagees,  ivliere  the  Mortgage  is  by 
way  of  Assignment.  Variations  icliere  the  Mortgage 
is  hy  way  <)/"  Sub- demise. 

THIS  INDENTUEE,  made,  &c..  Between  A.  B.,  of,  Sec,  and  C.  D.,  Parties 
of,  iVc.  (hereinaftei-  called  the  Mortgagees),  of  the  1st  part,  E.  F., 
of,  Sec.  (hereinafter  called  the  Vendor),  of   the  2nd  part,   and 
G.  H.,  of.  Sec.  (hereinafter  called  the  rurcliaser),  of  the  3rd  part: 

Whereas  by  an  Indenture  of  Lease  (Recite  Lease  to  I'endor  or  Recital  of 
Lease  and  mesne  assitinnirnts,  as  in  Form  No.  28,  Sect.  I.,  sup.): 

And  whereas  hy  an  Indenture  of  Mortgage  dated  the Reciui  of 

day  of ,  and  made  between  the  Vendor  of  tlie  one  part,  and  assi^gSme'ut.'^ 

the  Mortgagees  of  the  other  part,  the  hereditaments  comprised  in  Variations 
the  recited  Lease  were  assigned  [demised  (y)]  by  the  Vendor  to  the  Mortgage  is 
Mortgagees  for  the  residue  of  the  said  term  [except  the  last  three  s4Sifse. 
days  thereof  {z)]  by  way  of  Mortgage  for  securing  payment  to  the 

Mortgagees  of  the  principal  sum  of  4J ,  with  interest  thereon 

as  therein  mentioned  : 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser  Agreement 
the  hereditaments  comprised  in  the  recited  Lease  for  the  residue 
of  the  said  term  free  from  incumbrances  at  the  price  of  i* : 

And  whereas  the  said  principal  sum  of  £ ,  and  no  more,  is  Agreement 

still  owing  to  the  Mortgagees  upon  the  security  of  the  recited  to  concuf!^"'^**^ 
Mortgage,  all  interest  thereon  having  been  paid  as  tliey  hereby 
acknowledge,  and  they  have  agreed  upon  receiving  the  sum  so 
due  to  them  to  join  in  these  presents  in  manner  hereinafter 
appearing : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Assignment  of 

the  sum  of  £    paid  by  the  Burchaser  to  the  Mortgagees  [^""^riSf^ 

by  the  direction  of  the  Vendor  (the  receipt  of  which  sum  the  ti'^  Lease. 
Mortgagees  hereby  acknowledge)  and  of  the  sum  of  £ paid 

[i/)  "Demised"  will  be  substituted  fur  "  assigned ''  where  the  mortgage 
is  by  sub-demise, 
(z)  These  words  will  be  added  where  the  mortgage  is  by  sub- demise. 
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Merger  of 
derivative 
term. 


Covenant  by 
Purchaser  to 
pay  rent  and 
for  indemnity. 

Documents. 


by  the  Purchaser  to  the  Vendor  (the  receipt  of  which  sum  of 

£ (a)  and  the  payment  of  which  sum  of  M (h),  making 

together  the  aggregate  purchase-money  of  £ ,    the  Vendor 

hereby  acknowledges),  the  Mortgagees,  As  Mortgagees,  and 
according  to  their  estate  and  by  the  direction  of  the  Vendor, 
hereby  assign  [surrender  (r)J  and  release,  and  the  Vendor,  As 
Beneiicial  Owner,  hereby  assigns  and  confirms  unto  the 
Purchaser, 

All  and  Singular  the  premises  comprised  in  and  demised  by 
the  recited  lease. 

To  HOLD  unto  the  Purchaser  for  the  residue  of  the  term 
granted  by  the  recited  Lease  and  at  the  rent  and  subject  to  the 
lessee's  covenants  and  the  conditions  by  and  in  the  recited  Lease 
reserved  and  contained  and  henceforth  on  the  part  of  the  lessee 
to  1)6  paid,  observed,  and  performed  and  discharged  from  all 
principal  money  and  interest  secured  by  and  from  all  claims 
under  the  recited  Mortgage, 

[To  THE  INTENT  that  the  derivative  term  created  by  the  recited 
Mortgage  shall  forthwith  merge  and  be  extinguished  in  the  term 
granted  l)y  the  recited  lease  (d)]. 

2.  The  Purchaser  hereby  covenants  with  the  Vendor  (coiitiiuie 
as  ill  Form  No.  5,  Sect.  III.,  sup.). 

3.  {Acknowledgment for productio II  of  dociunciitH,  t(.c.,  Form  No. ('), 
Sect.  III.,  if  required;  also  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &g. 


No.  IX. 


Parties. 


Recital  of 
seisin  of  Vendor 


CONVEYANCE     of    Fkeeholds,    Covenant    to    surrender 
Copyholds     and     Assignment     cf    Leaseholds     hp    a 
.    Mortgagor  iritli  the  Concurrence  of  Mortgagees. 

THIS  INDENTUPE,  made,  &c.,  Between  A.  B.,  of,  &c.,  and  C.  I)., 
of,  &c.  (hereinafter  called  the  Mortgagees),  of  the  1st  part,  E.  F., 
of,  &c.  (hereinafter  called  the  Vendor),  of  the  2nd  j)art,  and 
G.  II.,  of,  &c.  (hereinafter  called  tbe  Purchaser),  of  the  3rd  part : 
Whereas  immediately  before  the  ejfecution  of  the  Indenture  of 

(rt)  The  amount  paid  to  the  vendor. 

(/*)  The  amount  paid  to  the  mortgagees. 

((•)  "  Surrender  "  will  be  added  where  the  mortgage  is  liy  sub-demise. 

{(J)  These  words  will  only  be  used  where  the  mortgage  is  by  sub-demise. 
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Mortgage  hereinafter  recited  the  Vendor  was  seised  in  possession  of  freeholds 
free  from  incumbrances  as  to  the  freehold  hereditaments  first  andadimttLnce 
hereinafter  described  for  an  estate  in  fee  simjjle  and  as  to  the  ^°  copyholds. 
copyhold   hereditaments    secondly   hereinafter   described    for   a 

customary  estate  according  to  the  custom  of  the  Manor  of , 

and  to  which  copyhold  hereditaments  the  Vendor  was  admitted 
out  of  court  on  the day  of : 

And  whereas  by  an  Indenture  of  hease  {Recite  Lease  to  Vendor  Recital  of 
or  Lease  and  mesne  assirpiinents,  as  in  Form  No.  28  Sect.  I.,  sup.)  : 

And  whereas  by  an  Indenture  of  Mortgage  dated  the day   Recital  of 

of ,  and  made  between  the  Vendor  of  the  one  part  and  the  freehokis," 

Mortgagees  of  the  other  part,  the  Vendor  conveyed  the  said  Shoids.''"'' 
freehold  hereditaments  to  the  Mortgagees  in  fee  simple  and 
covenanted  to  surrender  the  said  copyhold  hereditaments  to  the 
use  of  the  Mortgagees  and  their  heirs  according  to  the  custom 
of  the  said  Manor,  and  also  assigned  [demised  (e)]  the  said 
leasehold  hereditaments  to  the  Mortgagees  for  the  residue  of 
the  term  granted  by  the  recited  Lease  [(except  the  last  three 
days  thereof)  (/')]  by  way  of  mortgage  for  securing  payment  to 

the  Mortgagees  of  the  principal  sum    of   ^ ,   with   interest 

thereon  as  therein  mentioned  : 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser  Agreement 
the  said  freehold,  copyhold  and  leasehold  hereditaments  free  from 
incumbrances  at  the  price  of  £ : 

And  whereas  the  said  principal  sum  of  £ ,  and  no  more,  is  Agreement  for 

still  owing  to  the  Mortgagees  upon  the  security  of  the  recited  JoncS""^'^" 
Mortgage,  all  interest  thereon  having  been  paid  as  they  hereby 
acknowledge,  and  they  have  agreed  upon  receiving  the  sum  so 
due  to  them  to  join  in  these   presents    in  manner  hereinafter 
appearing  : 

And  whereas  no  surrender  pursuant  to  the  covenant  contained  Recital  that  no 
in  the  recited  Mortgage  has  ever  been  made  to  the  Mortgagees  of  c™ioids°^ 
the  said  copyhold  hereditaments  {<i)  :  "J-'^'^e  to  the 

^  '  Mortgagees. 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  Agreement  and  in  consideration  of  Conveyance 

■ of  Freeholds. 


(«-)  "  Demised"  will  be  substituted  for  "  assigned"  if  the  mortgage  was 
by  sub-demise. 

(/)  These  words  will  only  be  used  if  the  mortgage  was  by  sub-demise. 

{y)  It  is  assumed  in  this  Precedent  that  there  has  been  no  conditional 
surrender.    If  there  has,  see  variations  in  Prec.  VII.  of  this  group,  p.  3G1,  sup. 
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Covenant  to 

surrender 

copyholds. 


Assignment  of 
Leaseholds. 


the  sum  of  £ paid  by  the  Purchaser  to  the  Mortgagees  by  the 

direction  of  the  Vendor  (the  receipt  of  which  sum  the  Mort<^agees 

hereby  acknoAvledge)  and  of   the    sum   of    ^ paid    by   the 

Purchaser  to  the  Vendor  (the  receipt  of  which  sum  of  £ (//) 

and  the  payment  of  whioh  sum  of  £, (/),  making  together  the 

aggregate  sum  of  £ ,  the  Vendor  hereby  acknowledges)  the 

Mortgagees,  As  Mortgagees,  and  according  to  their  estate  and 
by  the  direction  of  the  Vendor,  hereby  convey  and  release,  and  the 
Vendor,  As  Beneficial  Owner,  hereby  conveys  and  confirms  unto 
the  Purchaser, 

All  those,  &c.  (see  Forms,  Sect.  II.,  sit}^). 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple 
discharged  from  all  principal  money  and  interest  secured  by  and 
from  all  claims  under  the  recited  Mortgage. 

2.  For  the  consideration  aforesaid  the  Vendor,  As  Beneficial 
Owner,  with  the  concurrence  of  the  Mortgagees  (testified  by  their 
execution  hereof),  hereby  covenants  with  the  Purchaser  that  the 
Vendor  will  forthwith  at  the  cost  of  the  Purchaser  surrender  or 
cause  to  be  surrendered  into  the  hands  of  the  lord  of  the  said 
Manor,  according  to  the  custom  of  the  said  Manor, 

All,  &c.  (see  Forms  in  Sect.  II.,  siij).). 

To  THE  USE  of  the  Purchaser  and  his  heirs  at  the  will  of  the 
lord  according  to  the  custom  of  the  said  Manor  at  and  under 
the  rents,  fines,  suits  and  services  therefor  due  and  of  right 
accustomed,  discharged  from  all  principal  money  and  interest 
secured  by  and  all  claims  under  the  recited  Mortgage. 

3.  For  the  consideration  aforesaid  the  Mortgagees,  As 
Mortgagees,  and  according  to  their  estate  and  by  the  direction 
of  the  Vendor,  hereby  assign  [surrender  (A)],  and  release  and  the 
Vendor,  As  Beneficial  Owner,  hereby  assigns  and  confirms  unto 
the  Purchaser, 

All  the  premises  comprised  in  and  demised  by  the  recited 
Lease. 

To  HOLD  unto  the  Purchaser  for  the  residue  of  the  term 
granted  by  the  recited  Lease  and  at  the  rent  and  subject  to  the 
lessee's  covenants  and  the  conditions  by  and  in  the  recited  Lease 
reserved  and  contained  and  henceforth  on  the  part  of  the  lessee 


(/;)  The  amount  paid  to  the  vendor. 

(/)  The  amount  paid  to  the  mortgagees. 

(A-)  "  Surrender  "  will  be  added  where  the  mortgage  is  by  sub-demise. 
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to  be  paid,  observed,  and  performed  and  discharged  from  all 
principal  money  and  interest  secured  by  and  from  all  claims 
under  the  recited  Mortgage. 

[To  THE  INTENT  that  the  derivative  term  created  by  the  recited 
Mortgage  shall  forthwith  merge  and  l)e  extinguished  in  the  term 
granted  by  the  recited  Lease  (0]- 

4.  The  Purchaser  hereby  covenants  with  the  Vendor  {continue  Covenant  by 

■  Purchaser  to 

as  in  rorm  J\0.  5,  beet.  111.,  sup.).  pay  rent  and 

5.  (Achnowledqment   for   production    of   documents,  lCc,  Form   ioi'i"emniy. 

'  '  "  Documents. 

No.  6,  Sect.  III.,  su}).,  if  required.) 
In  witness,  lI'c. 


Group  C. — Conveyances  on  Sales  by  Incumbrancers  Eealizing 
THEIR  Securities. 

No.  I. 

CONVEYANCE  of  Freeholds  by  MortcxAgees  under  the 
Statutory  Power  o/Sale.  Variation  uhere  the  Power 
of  Sale  is  expressly  conferred  by  the  Mortgage. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.,  and  C.  D.,  Parties, 
of,  &c.  {llie  Mortgagees)  {m)  (hereinafter  called  the  Vendors),  of  the 
one  part,  and  E.  F.,  of,  &c.  (hereinafter  called  the  Purchaser),  of 
the  other  part  : 

Whereas  by  an  Indenture  of  Mortgage  dated  the day  of  Recital  of 

-,  and  made  between {the  Mort'jagor)  of  the  one  part  and      °^  ^*^^' 


the  Vendors  of  the  other  part(//)  {continue  Form  No.  '6,  Sect.  I., 
sup.,  and,  if  tlie  Mortgage  contains  an  express  pou'er  of  sale,  add 
Form  No.  4,  Sect.  I.)  : 

And  whereas  the  said  sum  of  ^ {continue  Form  No.  5,   state  of 

Sect    T     Qi/71  ^  mortgage  debt 

OtCf.  1.,  sup.).  3^,^,1  agreement 

(/)  These  words  will  only  be  used  where  the  mortgage  is  by  sub-demise. 

{in)  If  one  of  the  vendors  is  a  married  woman  and  the  mortgage  debt  is    Married 
held  on  trust,  her  husband  must  join  :  Dart,  7th  ed.,  17  ;  Wolst.  Conv.  Acts,    '''''^fj!^  trustee 
9th  ed.,  242.     If  there  is  no  trust  this  will  not  be  required:  lie  West  and 
Hardy,  1904,  1  Ch.  14o  ;  7.J  L.  J.  (  h.  !)1.     Until  the  Courts  decide  that  s.  1 
of  the  M.  W.  P.  Act,  1907,  is  effecti.ve  that  section  cannot  be  relied  on,  but 
the  deed  need  not  be  acknowledged. 

(«)  If  only  part  of  the  i)roperty  comi)rised  in  the  mortgage  is  sold,  the 
words  "  with  other  hereditaments  "   will  be  inserted  in  the  recital  of  the 
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Conveyance 
under  statu- 
tory power  to 
Purchaser  in 
fee  simple. 
Variation 
where  power 
expressly  con- 
ferred by  the 
Mortgage. 


NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  of 

the  said  Agreement  and  in  consideration  of  the  sum  of  M 

now  paid  by  the  Purchaser  to  the  Vendors  (the  receipt  of  which 
sum  the  Vendors  hereby  acknowledge)  the  Vendors,  As  Mort- 
gagees (o),  -in  exercise  of  the  power  for  this  purpose  conferred  on 
them  by  the  Conveyancing  and  Law  of  Property  Act,  1881  (p)  [by 
the  recited  Mortgage],  and  of  all  other  powers,  hereby  convey 
unto  the  Purchaser, 

All  that,  &c.  (see  Forms  in  Sect.  II.,  siqy.). 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple 
discharged  from  all  principal  money  and  interest  secured  by 
and  from  all  right  of  redemption  and  claims  under  the  recited 
Mortgage. 

In  witness  &c. 


Parties. 


Conveyance 
should  refer 
to  power. 


Effect  of  con- 
veyance by  a 
mortgagee  in 
possession  for 
twelve  years. 


No.  II. 

CONVEYANCE  In/  Mortgagee  whose  Mortgage  Deed 
contains  Power  oj  Sale,  mid  icJto  claims  Absolute 
Ownership  as  Itariiui  been  i)i  Possession  for  Twelve  {q) 
Years  iritltoKt  Acknowledgment  of  Mortgagor's 
Title  (/•)• 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  tVc.  (hereinafter 
called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c.  (hereinafter 

mortgao'e,  and  the  usual  acknowledgment  for  production  of  the  mortgage 
and  other  material  documents  should  be  given  by  the  vendors. 

(o)  "WTiere  mortgagees  are  selling  the  words  "according  to  their  estate," 
which  are  used  when  they  merely  concur,  are  omitted. 

{2>)  The  conveyance  miist  be  made  in  professed  exercise  of  the  power  of 
sale  conferred  bj'the  Conv.  Act,  1881,  s.  19,  in  order  to  give  the  purchaser 
the  protection  of  s.  21  (2)  of  that  Act  against  irregularities  in  the  sale.  The 
benefit  of  the  sub-section  does  not  accru.e  until  after  conveyance :  Life  Tntei-est, 
t£'c.  Corpn.  v.  Hand-in- Hand,  &c.  Societij,  1898,  2  Ch.  230;  6"  L.  J.  Ch.  548. 

{q)  Twelve  years  are  substituted  for  twenty  years  by  the  E.  P.  Lim.  Act, 
1874,  s.  7. 

(?■)  This  Precedent  is  intentionally  prepared  without  recitals.  In  one  way 
or  another  the  purchaser  will  get  a'good  title.  If  the  mortgagee  has  acquired 
the  fee  simple  free  from  any  right  of  redem2ition  under  the  Statutes  of  Limita- 
tion, he  can  sell  as  owner.  If,  however,  anj^  question  should  arise  as  to  the 
completeness  of  the  ownership,  the  conveyance  will  operate  as  an  execution 
of  the  power  of  sale  with<mt  any  express  reference  to  it^  and  thus  the  exist- 
ence of  this  power,  and  its  exercise,  if  required,  obviate  the  necessity  of  the 
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called  the  Purchaser)  of  the  other  part,  WITNESSETH,  that  in 

consideration   of   the  sum  of   Jd as  purchase-money  to  the 

Vendor  now  paid  by  the  Purchaser  {the  receipt  cC-c.),  the  Vendor, 
As  Beneficial  Owner,  according  to  his  estate  and  in  exercise  of 
every  power,  statutory  or  otherwise,  him  enabling,  hereby  con- 
veys unto  the  Purchaser, 

All  {parcels,  see  Forms  in  Sect.  II.,  stij).), 

To  HOLD  unto  and  to  the  use  of  the  Purchaser  in  fee  simple. 

(Add  Forms  Xos.  6  and  11,  Sect.  III.,  sup.,  if  required.) 

In  witness,  &c. 

No.  III. 

COVENANT   to    Surkender    Copyholds    by  a   Mortgagee 
under  the  statutory  Power  oj  Sale. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.,  and  Parties. 
C.  D.,  of,  &c.  {the  Mortgagees)  (hereinafter  called  the  Vendors), 
of  the  one  part,  and  E.    F.,    of,    &c.   (hereinafter    called    the 
Purchaser),  of  the  other  part : 
Whereas  by  an  Indenture  of  Mortgage  dated  the day  of  Recital  of 

•^  o    o  J  Mortgage  by 

,  and  made  between {tlie  Mortgagor)  of  the  one  part,  and  way  of  eove- 

the  Vendors  of  the  other  part,  the  said {Mortgagor)  cove-  render;  Con- 

nanted  with  the  Vendors  {continue  Form  22,  Sect.  I.,  sup:)  {s)  :        Utaef;  ^'"' 

Admittance  of 

vendor  proving  his  uninterrupted  possession  for  the  required  period,  and    ^nd  agreement 
prevent  the  purchaser  on  the  other  hand  from  depending  on  an  unraarket-   ^o"^  sale. 
able  title  :  Ee  Alison  (1879),  11  Ch.  D.  284.      It  is  immaterial  if  the  mort- 
gage does  not  contain  a  clause  making  it  unnecessary  for  the  purchaser  to 
ascertain  that  any  money  is  due  on  the  security,  or  whether  the  required 
notice  has  been  given. 

If  the  mortgage  is  dated  before  1882,  s.  13  of  Lord  Cranworth's  Act,  1860  Lord  Cran- 
(23  »t  24  Vict.  c.  145),  relieves  a  purchaser,  after  conveyance,  from  inquii-y  ^o'^'*^^  -^*'*- 
as  to  the  regularity  of  such  a  sale. 

If  the  mortgage  is  after  1881,  s.  21  (2)  :of  the  Conv.  Act,  1881,  has  the  same   Conv.  Act, 
effect.  1881. 

Though  Lord  Cranworth's  Act  was  repealed  by  s.  71  of  the  Conv.  Act, 
1881,  that  section  preserves,  with  regard  to  mortgages  made  before  1882,  the 
power  of  sale  conferred  by  the  foi-mer  Act :  Re  Solomon  and  Meayher  (1889), 
40  Ch.  D.  508  ;  58  L.  J.  Ch.  339  ;  Be  Boucherelt,  1908,  1  Ch.  180  ;  77  L.  J.  Ch. 
205.  The  benefit  of  s.  21  (2)  of  the  Conv.  Act,  1881,  does  not  apply  until 
after  conveyance  :  Life  Interest,  &e.  Corpn.  v.  Hand-in- Hand,  ttc.  tiocietij, 
1898,  2  Ch.  230 ;  67  L.  J.  Ch.  548. 

(s)  The  mortgagees  must  be  admitted  before  a  sale.      Where  there  has   How  title  made 
been  no  conditional  surrender  the  mortgagees  should,  bj^  enforcing   the   ^.^^f^gj.  ,^Qt 
p.  '24  admitted. 
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Covenant  to 
surrender  by 
Mortgagees. 


NOW  THIS  INDENTURE  WITNESSETH  tliat  in  pursuance 

of  the  said  agreement  and  in  consideration  of  the  sum  of  £ 

now  paid  by  the  Purchaser  to  the  Vendors  (the  receipt  of  which 
sum  the  Vendors  hereby  acknowledge),  the  A^endors,  in  exercise  of 
the  power  for  this  purpose  conferred  on  them  by  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  and  of  all  other  powers, 
and  As  Mortgagees,  hereby  covenant  (/)  with  the  Purchaser  tbat 
the  Vendors  will  forthwith  surrender  into  the  hands  of  the  lord 
of  the  said  Manor  according  to  the  custom  thereof, 

All  those,  &c.  {Form  No.  17,  Sect.  II.,  siij^.), 

To  THE  USB  of  the  Purchaser  and  his  heirs  at  the  will  of  the 
lord  according  to  the  custom  of  the  said  Manor  at  and  under  the 
rents,  suits  and  services  therefor  due  and  of  right  accustomed, 
but  discharged  from  all  principal  money  and  interest  secured 
by  and  from  all  right  of  redemption  and  claims  under  tlie 
recited  Mortgage  and  Conditional  Surrender. 

{Add  Forms  No.  6  and  11,  Sect.  III.,  sup.,  if  required.) 

In  witness,  &c. 


Surrender  by 
Mortgagees 
under  their 
power  of  sale, 


No.  IV. 

SURRENDER    hii    Mortgagees    fo    Purchaser    of  Copy- 
holds sold  inider  Power  of  Sale. 


IT    REMEMBERED,    that   on  the 
day  of ,  ID—,  A.  B.,  of,  &c.,  and 


Manor  o/' ,  iu^    BE 

the  Count))  of I    — — 

C.  D.,  of,  &c.  {]\Inrt(i<t(jees),  customary  tenants  of  the  said  Manor, 
came  before  L.  M.,  steward  of  the  Manor  out  of  Court,  and 
for  giving  effect  to  a  sale  of  the  copyhold  hereditaments 
hereinafter  described  to  E.  F.,  of,  ike.  {PurcJuiser),  under  the 
power  of  sale  conferred  on  mortgagees  by  the  Conveyancing  and 
Law  of  Property  Act,  1881,  and  in  consideration  of  the  sum  of 

£ paid   to  them  by  the  said  E.  F.,  did  surrender  into  the 

hands  of  the  lord  of  the  Manor  by  the  hands  and  acceptance  of 
the  said  steward, 

covenant  to  surrender,  require  their  mortgagor  to  surrender  direct  to  the 
purchaser,  or,  if  this  is  impracticable,  should  a]3ply  to  the  Court  for  a  vesting 
order  or  an  order  appointing  a  person  to  surrender :  T.  Act,  189.'^,  ss.  26  and  34, 
see  also  Wolst.  Conv.  Acts,  9th  ed.,  252,  and  cases  there  cited.  It  is  usual 
to  give  the  mortgagees  a  power  of  attorney  to  surrender  to  themselves. 

(t)  A  covenant  to  surrender  is  a  "conveyance"  within  the  meaning  of 
s.  21  (2)  of  the  Conv.  Act,  LSSl,  sees.  2  (v.)  See  next  Precedent  for  the 
consequential  surrender. 
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All,  &c.  {parcels,  sec  Forms  in  Sect.  II.,  sup.) :  To  which  here- 
ditaments the  said  A.  B.  and  C.  J),  were  on  the day  of 


admitted  tenants  upon  a  Conditional  Surrender  by  G.  H.  dated 
the day  of ,  19 — , 

To  THE  USE  of  the  said  E.  F.  and  his  heirs  at  the  will  of  the  to  Pm-chasei- 
lord  Ficcording  to  the  custom  of  the  IManor  at  and  under  the  rents,   right  of 
fines,  suits  and  services  therefor  due  and  of  right  accustomed,  ^'^'^emption. 
but    discharged    from   all    right  of   redemption  under  the  snid 
Conditional  Surrender  (ii). 

Taken,  &c. 

No.  V. 

ASSIGNMENT  of  a  Long  Teiim  created  hy  a  Settlement 
to  secure  Portions  hy  Mortgagees  under  their  Statutory 
Power  of  Sale. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,   &c.,  and  Parties. 
C.  D.,  of,  &c.  {th>'  Morfyafices)  (hereinafter  called  the  Vendors), 
of  the  one  part,  and  E.  F.,  of,   &c.  (hereinafter  called   the  Pur- 
chaser), of  the  other  part : 

Whereas   by  an  Indenture  of  Settlement  dated  the day  Eecitaiof 

of  ,  and  made  between  G.  H.  (since  deceased)  of  the  1st  part, 

K.  L.  of  the  2nd  part,  M.  N.  and  0.  P.  (hereinafter  called  the 
Term  Trustees)  of  the  3rd  part,  and  X.  and  Y,  of  the  4th  part 
(being   a   Settlement    made    in    consideration    of    the    marriage 

solemnised  on  the day  of between  the  said  G.  II.  and 

K.  L.),  the  hereditaments  hereinafter  described  were  limited  To 
the  use  of  the  said  G.  H.  during  his  life,  with  remainder  (subject 
to  certain  yearly  rent-cliarges)  To  the  use  of  the  Term  Trustees 
for  the  term  of  1000  years,  from  the  death  of  the  said  G.  II.  with- 
out impeachment  for  waste  Upon  trusts  for  raising  by  way  of 
mortgage  after  the  death  of  the  said  G.  H.,  and  in  the  event 
(which  happened)  of  there  being  four  younger  children  of  the 

said  marriage  the  sum  of  £ as  portions  for  such  children,  and 

the  said  Settlement  contained  no  power  of  appointing  a  new 
trustee  of  the  said  term  after  the  death  of  the  said  G.  H. : 


Settlement. 


(")  The  stamp  will  be  on  this  surrender:  Stamp  Act,  18!)1,  s.  61  (b).  For 
a  precedent  of  an  admission  under  the  above  surrender,  see  Prec.  VII., 
Group  A,  ]).  :^:}0,  shji.  ;  the  usual  covenants  a,2,-ainst  incumbrances  are  implied 
under  the  covenant  to  surrender,  see  last  Precedent. 
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Recital  of  And  WHEREAS  the  Said  G.  H.  died  on  the day  of : 

death  of  tenant  »  ,-,  •i/^t-itt  ;i  i  n 

for  life.  And  whereas  the  said  O.  r.  died  on  the day  of : 

Recital  of  ^^jy  WHEREAS  by  ail  Indenture  of  Appointment  dated  the 

Trustee  of  the    day  of ,  and  made  between  the  said  M.  N.  of  the  one  part 

*^™^'  and  E.  S.  of  the  other  part,  the  said  M.  N.,  in  exercise  of  the  power 

Recital  of  r.  i  i  •         i  i        m 

appointment  for  that  purposB  Conferred  on  lum  by  the  Trustee  Act,  181)3, 
TrustlTof  the  appointed  the  said  R.  S.  to  be  a  Trustee  of  the  said  term  of  1000 
teim.  years  and  to  act  jointly  with  the  said  M.  N.,  and  the  said  Inden- 

ture contained  a  declaration  duly  vesting  the  said  term  in  the 
said  M.  N.  and  li.  S.  Upon  the  trusts  thereof  declared  by  the 
recited  Settlement  : 

Recital  of  And  WHEREAS  by  an  Indenture  of  Mortgage  dated  the day 

Mortgage  ^ l        l    between  the  said  M.  N.  and  R.  S.  of  the  one 

of  a  joortions  ' 

*^'^'^^-  part  and  the  Vendors  of  the  other  part,  the  said  M.  N.  and  R.  S. 

assigned  the  hereditaments  hereinafter  described  to  the  Vendors 
for  the  residue  of  the  said  term  of  1000  years  b}^  way  of 
mortgage  for  securing  pajmient  to  the  Vendors  on  a  day  therein 

mentioned  and  since  passed  of  the  principal  sum  of  £ ,  with 

interest  thereon  as  therein  mentioned  : 

Recital  that  And  WHEREAS  the  Said  suiH  of  £ and  an  arrear  of  interest 

interest^due"^     tliereoii  are  still  due   to  the  Vendors  upon  the  security  of  the 

and  agreement  ^-ecited  Mortgage  and  they  have  agreed  to  sell  to  the  Purchaser 

free  from  incumbrances  the  hereditaments  hereinafter  described 

for  the  residue  of  the  said  term   of  1000  years  at  the  price  of 

£ : 

Assignment  of   NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 

the  PnJdiaser°  of  the  Said  agreement  and  in  consideration  of  the  sum  of  £ 

oTthe^iooo'^"'^  now  paid  by  the  Purchaser  to  the  Vendors  (the  receipt  of  which 
years  term.        g^m  the  Vendors  hereby  acknowledge)  the  Vendors,  in  exercise  of 
the  power  for  this  purpose  conferred  on  them  by  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  and  of  all  other  powers, 
and  As  Mortgagees,  hereby  assign  unto  the  Purchaser 
All  THOSE,  &c.  (see  Forms,  Sect.  II.,  siij).), 
To  HOLD  unto  the  Purchaser  for  the  residue  of  the  said  term  (uii) 
of  1000  years  created  by  the  recited  Settlement,  discharged  from 
all  principal  money  and  interest  secured  by  and  from  all  right 
of  redemption  and  claims  under  the  recited  Mortgage. 

In    WITNESS,   &c. 

Enlargement  (»")  The  purchaser  can  enlarge  this  term  into  a  fee  simple  :  Conv.  Act, 

of  long  term.      jg^j^  ^^   (.5^  ^^  amended  by  Conv.  Act,  1882,  s.  11. 
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No.   YI. 

ASSIGNMENT  of  Leaseholds  hy  Mortgagees  by  Sub- 
demise  luulcr  the  Statutory  Power  of  Sale,  where  the 
Mortgage  contains  a  Declaration  o/ Trust  of  the  Head 
Term  hut  no  Power  of  Attorney  or  Poaver  to  appoint 
a  New  Trustee. 

THIS  INDENTURE,  made,   &c.,  Between  A.  B.,  of,  &c.,  and  Parties. 
C.  D.,  of,  &c.  {the  Mortgatjces)  (hereinafter  called  the  Vendors),  of 
the  one  part,  and  E.  F.,of,  &c.  (hereinafter  called  the  Purchaser), 
of  the  other  part : 

Whereas  hy  an  Indenture  of  Lease  dated  the day  of Recital  of 

{Recite  Lease,  as  in  Form  No.  28,  Sect.  I.,  sup.) :  ^^''^''«- 

And  whereas  hy  an  Indenture  of  Mortgage  dated  the  Recital  of 

day  of ■  {Form  29,  Sect.  I.,  sup.,  down  to  the  ivords  "  as  they  SdemLe^ 

should  from  time  to  time  direct  "  )  : 

And  whereas  the  said  sum  of  M and  an  arrear  of  interest  Recital  that 

thereon  are  due  to  the  Vendors  upon  the  security  of  the  recited  Interest^ due 
Mortgage,    and  they   have  agreed  to  sell  to  the  Purchaser  free  ^^^^^J^^^^^^^ 
from  incumbrances  the  hereditaments  demised   by  the  recited 
Lease  for  the  residue  of  the  derivative  term  created  by  the  recited 
Mortgage,  Together  with  the  benefit  of  the  recited  Declaration  of 

Trust  (.r),  at  the  price  of  i* : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Assignment  of 

of  the  said  agreement  and  in  consideration  of  the  sum  of  £ tenn.*^^"*  '^^ 

now  paid  by  the  Purchaser  to  the  Vendors  (the  receipt  of  which 
sum  the  Vendors  hereby  acknowledge),  the  Vendors,  in  exercise 
of  the  power  for  this  purpose  conferred  on  them  by  the  Conve}'- 
ancing  and  Law  of  Property  Act,  1881,  and  of  all  other  powers, 
and  As  Mortgagees,  herel)y  assign  unto  the  Purchaser 

All  the  premises  comprised  in  and  demised  by  the  recited 
Lease, 

To  hold  unto  the  Purchaser  for  the  residue  of  the  derivative 
term  created   by    the   recited    Mortgage,    discharged   from    all 

(.»•)  'Where  thei'e  is  no  power  to  ajipoint  a  new  trustee  of  the  head  term  or 
power  of  attorney  to  get  it  in,  only  the  derivative  moitgage  term  can  be 
assigned  with  the  benefit  of  the  declaration  of  trust.  To  get  in  the  head 
term  a  vesting  order  will  be  required.  Under  Lord  Cranworth's  Act,  1860 
(23  &  24  Vict.  c.  145),  a  mortgagee  by  sub-demise  had  power  to  convey  the 
head  term.  Under  Couv.  Act,  1881,  only  the  subject-matter  of  the  mortgage 
cau  be  conveyed. 
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principal  money  and  interest  thereby  secured  and  from  all  right 
of  redemption  and  claims  thereunder,  Together  with  the  benefit 
of  the  Declaration  of  Trust  of  the  Head  Term  contained  in  the 
recited  Mortgage. 

(Add  Form  No.  11,  Sect.  II.,  ij  required.) 

In  witness,  &c. 


Parties. 


Recital  of 
Lease. 


Recital  of 

Mortgage  by 
sub-demise. 


Recital  that 
principal  and 
interest  due 
and  agreement 
for  sale. 


[Recital  of 
agreement  by 
the  Mortgagor 
to  join.] 


No.  VII. 

ASSIGNMENT  of  Lbasbholds  Inj  Mortgagees  %  i^ur.- 
DEMiSE  under  the  Statutory  Power  of  Sale,  ivhere  iJte 
Head  Term  is  assigned  to  the  Purchaser  binder  a 
Power  of  Attorney  eontniiu'd  i)i  the  Mortgage;  Varia- 
tions irJiere  the  Mortgagor  joi>is  i)t  j^erson. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Borrower),  of  the  1st  part,  C.  D.,  of,  &c.,  and  E.  F., 
of,  &c.  (hereinafter  called  the  Vendors),  of  the  2nd  part,  and 
G.  II.,  of,  il'C.  (hereinafter  called  the  Purchaser),  of  the  3rd  part: 

Whereas  by  an  Indenture  of  Lease  dated  the day  of 

{Ilecitc  Lease  as  in  Form  No.  28,  Sect.  I.,  sup.,  to  the  Borrower, 
definiiKi  the  term  as  "  the  Head  Term  ")  : 

And  whereas  by  an  Indenture  of  Mortgage  dated  the day 

of (Form  No.  29,  Sect.  I.,  sup.,  down  to  the  words  "as  they 

should  from  time  to  time  direct,"  and  eoniinue  as  follows: — )  And 
the  Borrower  thereby  irrevocably  appointed  the  Vendors  to  be  his 
attorneys  to  execute  in  his  name  and  on  his  behalf  any  deed  of 
assignment  of  the  Head  Term  which  might  be  required  to  vest 
tbe  same  in  a  Purchaser  (//)  : 

And  whereas  the  said  sum  of  £ and  an  arrear  of  interest 

thereon  are  due  to  the  Vendors  upon  the  security  of  the  recited 
Mortgage,  and  they  have  agreed  to  sell  to  the  Purchaser  free 
from  incuml)rances  the  hereditaments  demised  by  the  recited 

Lease  for  the  residue  of  Head  Term  at  the  price  of  £ : 

[And  whereas  the  Borrower  has  agreed  to  join  in  these 
presents  for  the  purpose  of  assigning  tbe  Head  Term  to  the 
Purchaser  {z)  :] 

{y)  If  the  mortgagor  joins  personally  the  reference  to  the  power  of 
attorney  will  not  be  required.  As  to  the  effect  of  an  irrevocable  power  of 
attorney  for  value,  see  WoLst.  Conv.  Acts,  9th  cd.,  6,  79,  and  159 — 102. 

[z)  The  words  in  square  brackets  will  only  be  required  if  the  mortgagor 
joins  in  person.  -  ^ 
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NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Assignment  of 

of  the  said  agreement  and  in  consideration  of  the  sum  of  .4' and  derivative^ 

now  paid  by  the  Purchaser  to  the  Vendors  (the  receipt  of  Nvhich  PuJ^chastr^ 
sum  the  Vendors  hereby  acknowledge),  the  Borrower,  for  the 
purpose  of  assigning  the  Head  Term  [and  by  the  direction  of  the 
Vendors  (a)],  As  Beneficial  Owner,  hereby  assigns,  and  the 
Vendors,  in  exercise  of  the  power  for  this  purpose  conferred  on 
them  by  the  Conveyancing  and  Law  of  Property  Act,  1881,  and  of 
all  other  i^owers,  and  As  Mortgagees,  hereby  assign  and  surrender 
unto  the  Purchaser 

All  the  premises  comprised  in  and  demised  by  the  recited 
Lease, 

To  HOLD  unto  tlie  Purchaser  for  the  residue  of  the  Head  Term 
created  by  the  recited  Lease  at  the  rent  and  subject  to  the  lessee's 
covenants  and  the  conditions  by  and  in  the  recited  Lease  reserved 
and  contained  and  henceforth  on  tlie  part  of  the  lessee  to  be 
paid,  observed,  and  performed,  but  discharged  from  all  principal 
money  and  interest  secured  by  and  from  all  right  of  redemption 
and  claims  under  the  recited  Mortgage,  and  To  the  intent 
that  the  said  derivative  term  shall  henceforth  merge  and  be 
extinguished  in  the  Head  Term. 

And  the  Purchaser  hereby  covenants  with  the  Borrower  and  Covenant  to 
also  with  the  Vendors  {!>),  and  as  a  separate  covenant  with  each     '       "  ''  °' 
of  them,  that  the  Purcliaser  or  the  persons  deriving  title  under 
him  will  henceforth  (coHtinue  as  in  Form  No.  5,  Sect.  III.,  siij).). 

In  witness  wbereof  the  said  C.  I),  and  E.  E.  have  hereunto  set 
their  respective  hands  and  seals,  and  by  virtue  of  the  power  of 
attorney  conferred  on  them  by  the  recited  Mortgage  have  also 
liereunto  set  the  hand  and  seal  of  the  said  A.  B.,  the  day  and 
year  first  above  written  (c). 

CD (L.S.) 

E.F (l.s.) 

A.  B.  [by  C.  1).  and  E.  F.,  his  attorneys]  (l.s.) 

{fi)  The  words  in  square  brackets  will  only  be  required  if  the  mortgagor 
joins  in  person. 

[b)  The  mortgagees  will  not  be  liable  under  the  provisions  of  the  lease  by 
reason  of  their  having  exercised  the  power  of  attorney,  but  they  should  be 
made  covenantees. 

('•)  The  ordinary  testimonium  clause  will  be  substituted  if  the  mortgagor 
joins  in  person. 
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No.  VIII. 


Parties, 


Recital  of 
Lease. 


Recital  of 
Mortgage  by 
sub-demise. 


Recital  that 
principal  and 
interest  due 
and  agreement 
for  sale. 


ASSIGNMENT  of  Leaseholds  %  MortcxAgees  Inj  Sub- 
demise  under  the  Statutory  Power,  where  the  Head 
Term  is  i^ested  in.  a  New  Trustee  under  a  jwirer  in  the 
Mortgage  to  remove  the  Mortgagor  and  to  apijoint  New 
Trustees. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.,  and 
C.  D.,  of,  (tc.  (hereinafter  called  the  Vendors),  of  the  1st  part, 
E.  F.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  2nd  j^art, 
and  G.  H.,  of,  &c.  (hereinafter  called  the  Trustee),  of  the  3rd  part. 

Whereas  hy  an  Indenture   of   Lease   dated  the  day  of 

{lieeite  Lease  as  in  Form  No.  28,  Sect.  I.,  siq).,  defininfi  the 


Assignment  to 
purchaser  of 
the  mortgage 
term. 


Les>iee  as  "  the  Borrower,"  and  the  term  as  "  the  Head  Term  ")  : 

And  whereas   hy  an  Indenture  of  Mortgage  dated  the  

day  of (Form  No.  29,  Sect.  I.,  sup.,  down  to  the  words  "  for 

the  purposes  of  the  Trust  aforesaid  ") : 

And  avhereas  the  said  sum  of  ^ and  an  arrear  of  interest 

thereon  are  due  to  the  Vendors  upon  the  security  of  the  recited 
Mortgage  and  they  have  agreed  to  sell  to  the  Purchaser  free 
from  incumbrances  the  hereditaments  demised  by  the  recited 
Lease  for  the  residue  of  the  derivative   term   created   by  the 

recited  Mortgage  at  the  price  of  £ ,  and  have  also  agreed,  in 

exercise  of  the  power  conferred  on  them  by  the  recited  Mortgage, 
to  remove  the  Borrower  from  being  a  trustee  of  the  Head  Term 
and  to  appoint  the  Trustee  to  be  a  trustee  thereof  in  his  place : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ now  paid  by  the  Purchaser  to  the  Vendors 

(the  receipt  of  which  sum  the  Vendors  hereby  acknowledge),  the 
Vendors,  in  exercise  of  the  power  for  this  purpose  conferred  on 
them  by  the  Conveyancing  and  Law  of  Property  Act,  1881,  and 
of  all  other  powers,  and  As  Mortgagees,  hereby  assign  unto  the 
Purchaser 

All  the  premises   comprised  in   and  demised  by  the  recited 
Lease, 

To  HOLD  unto  the  Purchaser  for  the  residue  of  the  derivative 
term  created  by  the  recited  Mortgage,  Together  with  the  benefit 
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of  the  trust  of  the  Head  Term  thereby  declared,  but  discharged 
from  all  principal  money  and  interest  secured  by  and  from  all 
right  of  redemption  and  claims  under  the  recited  Mortgage. 

2.  In  further  pursuance  of  the  said  agreement  the  Vendors,  in  Appointment 
exercise  of  the  power  for  this  purpose  conferred  on  them  by  the  of  HeldTern^f 
recited  Mortgage  and  of  all   other   powers,  hereby  remove   the 
Borrower  or  other  the  person  or  persons  in  whom  the  Head 

Term  is  now  vested  from  being  a  trustee  or  trustees  thereof,  and 
hereby  appoint  the  Trustee  to  be  a  trustee  thereof  in  his  or  their 

place  ((/)• 

3.  The  Vendors  hereby  declare  that  the  premises  comprised  in  Vesting 

''  '-  declaration. 

recited  Lease  shall  forthwith  vest  in  the  Trustee  for  the  residue 
of  the  Head  Term  for  the  purposes  of  the  Trust  created  by  the 
recited  Mortgage  (e). 

(Add  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &ic. 


No.  IX. 

ASSIGNMENT  hij  the  Tuustee  »/  the  Head  Term  to  the 
Purchaser  (to  he  Indorsed  on  or  Written  under  the 
last  Precedent). 

THIS  INDENTUEE,  made(/),  &c..  Between  the  within  [or  Parties. 
above]  named  G.  H.  (hereinafter  called  the  Trustee)  of  the  one 
part,  and  the  within  [or  above]  named  E.  F.  (hereinafter  called  the 
Purchaser)  of  the  other  part,  WITNESSETPI  that  the  Trustee, 
at  the  request  of  the  Purchaser  and  As  Trustee,  hereby  assigns 
unto  the  Purchaser, 

All  the  premises  comprised  in  and  demised  by  the  Lease 
mentioned  in  the  within  [or  above]  written  Indenture, 

To  HOLD  unto  the  Purchaser  for  the  residue  of  the  term  granted 
by  the  said  Lease,  but  subject  to  the  rent  and  the  lessee's 
covenants  and  the  conditions  by  and  in  the  said  Lease  reserved 

('/)  Inasmuch  as  a  person  cannot  be  a  trustee  for  himself  where  he  is  the  Where  person 
sole  beneficiary,  it  is   conceived  that  the  practice   sometimes  adopted  of  ^^.^g^gg  f^^. 
appointing  the  purchaser  to  be  the  new  trustee  is  open  to  question.     The  himselt 
next  Precedent  should  be  used  for  getting  in  the  head  term. 

(e)  See  London  and  Coiinfi/  Bank  v.  GoddanJ,  1S97,    1   Ch.   642 ;  66  L.  J. 
Ch.  261. 
■     ( /")  To  bear  date  the  day  after  the  assignment  by  the  mortgagees. 
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and  contained,  and  henceforth  on  the  part  oE  the  lessee  to  be 
paid,  observed,  and  performed.  And  to  the  intent  that  the 
derivative  term  assigned  by  the  within  [above]  written  Indenture 
shall  merge  in  the  term  created  by  the  said  Lease. 

{Add  coccnant  hi/  Pnrdtaser  witli  Trustcti  to  paij  rent,  ((x\, 
Foiiii  No.  5,  Sect.  III.,  siij>.) 

In  AvrrNEss,  Sec. 


Parties. 


Eecital  of 
Lease. 


Recital  of 
Mortgage 
of  freeliolds, 


No.  X. 

CONVEYx\NCE  of  Freeholds,  Covenant  to  snrrendcr  Copy- 
holds, and  Assignment  o/' Leaseholds  bij  the  Executors 
(*/'  a  Mortgagee  iDider  the  Statutory  Power  ef  Sale. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.,  and 
C.  D.,  of,  &c.  (hereinafter  called  the  Vendors  (//)),  of  the  1st  part, 
E.  ¥.,  of,  iVc.  (hereinafter  called  the  Purchaser),  of  the  2nd  part, 
and  (1.  H.,  of,  &c.  (hereinafter  called  the  Trustee),  o"f  the  Srd  part : 

Whereas  by  an  Indenture  of  Lease  dated  the day  of 

{Recite  Lease  as  in  Form  No.  28,  Sect.  I.,  siij).,  defining  the  Lessee 
as  "  the  Borrower  "  and  the  term  as  "  the  Head  Term")  : 

And  whereas  by  an  Indenture  of  Mortgage  dated  the •  day 

of ,  and  made  between  the  Borrower  of  the  one  part,  and 

copyholds,  and  (hereinafter  called  the  Mortgagee)  of  the  other  part,  the  Borrower 

leaseholds.  . 

conveyed  the  freehold  hereditaments  hereinafter  described  to 
the  Mortgagee  in  fee  simple  and  covenanted  to  surrender  the 
copyhold  hereditaments  hereinafter  described  to  the  use  of  the 
Mortgagee  and  his  heirs  according  to  the  custom  of  the  Manor 

of  ■ ,  and  also  demised  to  the  Mortgagee  the  hereditaments 

comprised  in  the  recited  Lease  for  the  residue  of  the  Head  Term 
(except  the  last  three  days  thereof)  by  way  of  mortgage  for 
securing  payment  to  the  Mortgagee  on  a  day  therein  mentioned 

and  since  passed  of  the  principal  sum  of  £' ,  with  interest 

thereon  as  therein  mentioned,  And  the  Borrower  thereby 
covenanted  with  the  Mortgagee  that  the  Borrower  and  the 
persons  deriving  title  under  him  would  (subject  to  the 
right  of  redemption  thereunder)  thenceforth  stand  possessed 
of  the  Head  Term  Upon  trust  to  disi^ose  of  the  same  as 
the  Mortgagee  or  the  persons  deriving  title  under  him  should 


[<j)  The  executors  are  defined  as  the  vendors  iu  this  Precedent. 
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direct,  And  the  said  Mortgage  contained  a  power  for  the  Mort- 
gagee or  the  persons  deriving  title  under  him  to  remove  the 
Borrower  or  the  persons  deriving  title  under  him  from  Ijeing 
trustee  or  trustees  and  to  a[)point  a  new  Trustee  or  new  Trustees 
for  the  purposes  of  the  trust  aforesaid  (//)  : 

And  whereas  on  the  day  of  • the  Borrower  out  of  Recital  of 

Court  surrendered  the    said   copyhold    hereditaments   into    the  surrender  of 
hands  of  the  lord  of  the  said  Manor  by  the  hands  and  acceptance  tiie  MoiVa*°ee. 
of  his  steward  according  to  the  custom  of  the  said  Manor,  To 
THE  USE  of  the  Mortgagee  and  his  heirs  at  the  will  of  the  lord, 
according  to  the  said  custom  and  by  and  under  the  rents,  fines, 
suits  and  services,  therefor  due  and  of   right    accustomed,  but 
subject  to  a  condition  for  making  void  such  surrender  if  the    • 
Borrower  should  on  a  day  therein  mentioned  and   since   passed 

pay  to  the  Mortgagee  the    said    sum  of    £ ,   with   interest 

thereon  as  therein  mentioned  : 

And  whereas  the  Mortgagee  died  on  the  day  of  ,  Recital  of 

having  by  his  Will  dated  the  • day  of  appointed  the  Mortgagee 

Vendors  to  be  his  executors  (0,  who  on  the  ■ day  of ,  and  probate.'^ 

duly  proved  his  said  Will  at  the  Princi2:)al  [ •  District]  Probate 

Eegistry  : 

And  whereas  the  Mortgagee  was  never  admitted  (/.)  to  the  said  Recital  that 

Mortgagee 

(A)  It  is  assumed  in  this  Precedent  tliat  the  mortgage  contains  the  usual 
]io\vers  of  removing  the  mortgagee  and  ajipointing  a  new  trustee  of  the  head 
term,  see  London  and  Conttii/  Bank  v.  (Soddard,  1897,  1  Ch.  642  ;  66  L.  J. 
Ch.  261.  Jf  this  is  not  the  case,  see  Fonn  No.  29,  Sect.  I.,  and  Precs.  VI. 
and  VII.,  pp.  ;J73  and  374,  sup. 

(i)  It  is  assumed  that  the  mortgagee  died  after  ISSl.     Under  s.  ."JO  of  the   Devolution  of 
Conv.  Act,  1881,  freehold  and  leasehold  here.litaments  held  l.y  way  of  mort-  ,^°!^[il^  ^f*"  ""^ 
gage  devolve  upon  the   personal  representatives  of    the  mortgagee.     This  mortgagee, 
scctinn  also  applies  to  copyholds  where  the  mortgagee  is  not  admitted,  see 
Copyhold  Act,  1894,  s.  88  ;  also  Wolst.  Conv.  Acts,  9th  ed.,  9;3. 

(/.■)  If  the  mortgagee  was  admitted  (see  Re  Mills  (1888),  ;j7  Ch.  I).  312; 
40  //'.  14  ;  57  L.  J.  Ch.  466),  the  copyholds  will  either  pass  to  his  devisee  of 
mortgage  estates  or  will  devolve  upon  his  custonuny  heir ;  in  the  latter  ca.se 
the  above  Precedent  will  be  varied  as  follows  : — 

The  admittance  of  the  mortgagee  will  be  recited  before  the  recital  of  his  Variations 

death,  &c.,  and  the  followin-  words  will  be  substituted  for  the  recital  of  m^*"!'^  ^^''^ 

>-  Mortgagee  was 

the  admittance  of  the  executors:—"  And  whereas  the  Mortgagee  died   admitted  and 
.    ILL'  died  intestate 

intestate  ni  respect  of  the  said  copyhold  hereditaments,  which  astomort- 

accordingly  devolved  upon ,  his  customary  heir,  who  on  the  °*°^ 

day  of was  duly  admitted  to  the   said  hereditaments 
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never  admitted 
to  cojjyholds 
and  admit- 
tance of 
Vendors. 


Recital  that 
principal  and 
interest  due 
and  agreement 
for  sale. 


copyhold    hereditaments,   but    on    the 


day   of 


the 


Vendors  were  duly  admitted  to  the  said  hereditaments,  pursuant 
to  the  recited  surrender.  To  hold  to  them  and  their  heirs  by 
copy  of  court  roll  at  the  will  of  the  lord  according  to  the 
custom  of  the  said  Manor  by  and  under  the  rents,  suits  and 
services  therefor  due  and  of  right  accustomed  : 

And  whekeas  the  said  sum  of  £ ,  with  an  arrear  of  interest 

thereon,  is  now  owing  to  the  Vendors  as  such  executors  as  afore- 
said upon  the  security  of  the  recited  Mortgage  and  they  have 
agreed  to  sell  tlie  said  freehold,  copyhold,  and  leasehold  heredita- 
ments to  the  Purchaser  free  from  incumbrances  at  the  price  of 
£ : 


Conveyance 
of  freeholds. 


Covenant  to 

surrender 

copyholds. 


NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ now  paid  by  the  Purchaser  to  the  Vendors  (the 

receipt  of  which  sum  the  Vendors  hereby  acknowledge),  the 
Vendors,  in  exercise  of  the  power  for  this  purpose  conferred  on 
them  by  the  Conveyancing  and  Law  of  Property  Act,  1881,  and 
of  all  other  powers,  and  As  Personal  Piepresentatives  of  the 
Mortgagee  (since  deceased),  hereby  convey  unto  the  Purchaser 

All  those,  il-c.  {Foidis  in  Sect.  II.,  sui).), 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple, 
discharged  from  all  principal  money  and  interest  secured  by 
and  from  all  right  of  redemption  and  claims  under  the  recited 
Mortgage. 

2.  Foe  the  consideration  aforesaid  the  Vendors,  in  exercise  of 
the  power  for  this  purpose  conferred  on  them  by  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  and  of  all  other  powers, 
and  As  Personal  Piepresentatives  of  the  Mortgagee,  liereby 
covenant  with  the  Purchaser  that  the  Vendors  will  [cause  the  said 
(tJie  cnstojii'trt/  lair)  and  all  other  necessary  parties  to(/)] 


pursuant  to  the  recited  surrender,  To  hold  to  him  and  his  heirs 
by  copy  of  court  roll  at  the  will  of  the  lord  according  to  the 
custom  of  the  said  Manor  by  and  under  the  rents,  suits  and 
services  therefor  due  and  of  right  accustomed." 

{I)  The  words  in  square  brackets  will  be  used  where  the  mortgagee  was 
admitted  and  the  copyholds  accordingly  became  vested  in  his  devisee  or 
customary  heir.  See  next  Precedent  for  a  sui'render  by  the  customary  heir 
to  the  purchaser  to  give  effect  to  this- covenant. 
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forthwith  surrender  into  the  hands  of  the  lord  of  the  said 
Manor  according  to  the  custom  thereof 

All  those,  &:c.  {Form  No.  17,  Sect.  II.,  stijh), 
To  THE  USE  of  the  Purchaser  and  his  heirs  at  the  will  of  the 
lord  according  to  the  custom  of  the  said  Manor  at  and  under  the 
rents,  suits  and  services  therefor  due  and  of  right  accustomed, 
but  discharged  from  all  principal  money  and  interest  secured 
by  and  from  all  right  of  redemption  and  claims  under  the  recited 
Mortgage  and  Conditional  Surrender. 

3.  For  the  consideration  aforesaid  the  Vendors,  in  exercise  of  Assigmnent  of 
the  power  for  this  purpose  conferred  on  them  by  the  Convey-  in  leaseholds. 
ancing  and  Law  of  Property  Act,  1881,  and  of  all  other  powers, 

and  As  Personal  Eepresentatatives  of  the  Mortgagee,  hereby 
assign  unto  the  purchaser 

All  the  premises  comprised  in  and  demised  by  the  recited 
Lease, 

To  HOLD  unto  the  Purchaser  for  the  residue  of  the  derivative 
term  created  by  the  recited  Mortgage,  Together  with  the  benefit 
of  the  trust  of  the  Head  Term  thereby  declared,  but  discharged 
from  all  principal  money  and  interest  secin-ed  by  and  from  all 
right  of  redemption  and  claims  under  the  recited  Mortgage. 

4.  In  exercise  of  the  power  for  this  purpose  conferred  on  them  Appoiut- 

ij.1  -1     ^     ~\r      L  /  •  -7  r»T.  7  menfc  of  a  new 

by   the   recited   Mortgage    {continue   as   ui   clause   '2,   Precedent  Trustee  of  the 

T7//.,/>.  ^11,  sup.).  Head  Term. 

5.  The  Vendors  hereby  declare   {contiitue   as    in   clause   3  of  yestmg 

declaration. 

Precedent  I  III.,  sup.  {m)). 

h<  WITNESS,  &.C. 


No.  XL 

SUPiPiENDEPt  of  Copyholds  by  the  Customary  Heir  oj   a 
Mortgagee  to  a  Purchaser. 

The  Manor  of  ,   |    WHEREAS  on  the day  of  ■  Recital  of 

7       y-,  •  f  -w-\  ^  on  p    Conditional 

m  the  Coiinti/  oJ j    A.  B.  {the   Mortgagor),  of,  &c.,  out    of  Surrender. 

Court  surrendered  tbe  hereditaments  hereinafter  described  into 
the  hands  of  the  lord  of  the  Manor  by  the  hands  and  acceptance 
of  his  steward  according  to  the  custom  of  the  Manor,  To  the 

•  (m)  See  last  Precedent  for  an  assignment  of  the  head  term  bj'  the  trustee 
to  the  purchaser. 
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Recital  of 
admittance  of 
mortgagee. 


Recital  of 
death  of 

Mortgagee 
intestate. 


Recital  of 
admittance  of 
customary 
lieir. 


Recital  of 
covenant  to 
Surrender 


USE  of  C.  D.  {the  Mortfiar/ec)  and  his  heirs  at  the  will  of  the 
lord  according  to  the  said  custom  and  hy  and  under  tlie  rents, 
suits  and  services  therefor  due  and  of  right  accustomed,  but 
subject  to  a  condition  for  making  void  such  Surrender  if  the 
said  A.  B.  should  on  a  day  therein  mentioned  and  since  passed 

pay  to  the  said  C.  J),  the  sum  of  £ ,  with  interest  thereon  as 

therein  mentioned  : 

And  whereas  on  the day  of the  said  C.  I),  was  duly 

admitted  to  the  said  hereditaments  pursuant  to  the  recited 
Surrender,  To  hold  to  him  and  his  heirs  by  copy  of  court  roll  at 
the  will  of  the  lord  according  to  the  said  custom  b}^  and  under  the 
rents,  suits  and  services  therefor  due  and  of  right  accustomed : 

And   WHEREAS   on  the  day  of  the  said  C.  D.  died 

intestate  (jt)  so  far  as  regards  the  said  hereditaments  leaving 
E.   F.,  of,    &c.,  his   heir  according  to    the  custom  of   the   said 

Manor,  but  having  by  his  Will  dated  ■ appointed  X.  and  Y. 

to  be  his  executors,  who  duly  proved  the  same  on  the  at 

the Probate  Eegistry  : 

And  whereas  on  the  ■ day  of the  said  E.  F.  was  duly 

admitted  to  the  said  hereditaments.  To  hold  to  him  and  his 
heirs  by  copy  of  court  roll  at  the  will  of  the  lord  according  to 
the  custom  of  the  Manor  by  and  under  the  rents,  suits  and 
services  therefor  due  and  of  right  accustomed : 

And  whereas  by  an  Indenture  (o)  dated  the day  of , 

and  made  between  the  said  X.  and  Y,  {tlie  executors  af  the 
J\lo)i(ia(jee)  of  the  one  part  and  G.  H.  {the  Purchaser),  of,  kc,  of 

the  other  part,  in  consideration  of  the  sum  of  £ paid  by  the 

said  G,  H.  to  the  said  X.  and  Y.,  in  exercise  of  their  statutory 
power  of  sale,  the  said  X.  and  Y.  covenanted  with  the  said  G.  H. 
that  they  would  cause  the  said  E.  F.  to  surrender  to  the  lord  of 
the  Manor  the  said  hereditaments.  To  the  use  of  the  said  G.  II. 
and  his  heirs  according  to  the  custom  of  the  ]\Ianor,  discharged 
from  all  right  of  redemption  under  the  recited  Conditional 
Surrender  : 


S  urrender  tn 
the  use  of  the 


NOW  BE  IT  REMEMBERED,  that  on  the 


day  of 


(//)  l>y  reason  of  s.  S.S  of  the  Copyhold  Act,  l.S'J4,  s.  oO  of  the  Coiiv.  Act, 
188-1,  no  longer  applies  to  copyholds  to  which  the  mortgagee  was  admitted  : 
Be  Mills  (18S8),  37  Ch.  D.  ;n2;  40  ih.  14  ;  o7  L.  J.  Ch.  400. 

((')  See  last  I'recedent.  -  ' 
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the  said  E.  F.  came  before  L.  M.,  of,  d-c,  the  steward  of  the  said  p^^^;^^"  ^^^^ 
Manor,  out  of  Court  and  pursuant  to  the  covenant  contained  in 
the  last  recited  Indenture  surrendered  into  tlie  hands  of  the  lord 
of  the  Manor  by  the  hands  and  acceptance  of  his  said  steward 
according  to  the  custom  of  the  manor 

All  those,  &c.  {For)n  Xo.  17,  Sect.  II.,  sup.), 
To  THE  USE  of  the  said  G.  H.  and  his  heirs  at  the  will  of  the 
lord  according  to  the  custom  of  the  ISIanor  at  and  under  the 
rents,  suits  and  services  therefor  due  and  of  right  accustomed  (p). 
This  Surrender  was  taken  and  accepted  the  day 
and  year  last  above  written  by  me. 

L.  M.  (steward), 

Steward  of  the  IManor. 


Group  D. — Conveyances  on  Sales  by  Co-owners. 

No.  I. 

CONVEYANCE  of  Freeholds  ht/  Joint  Tenants  (not  heing 
Trustees)  or  hij  Tenants  hi/  Entireties. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.,  and  Parties. 
C.  1).,  of,  &c.,  ur,  ill  the  case  of  a  teiiaiicy  hi/  entireties,  and  C.  B., 
his  wife,  who  were  married  on  the day  of ,  18 —  (herein- 
after called  the  Vendors),  of  the  one  part,  and  E.  F.,   of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part  : 

Whereas  G.  H.,  being  at  his   death   seised  in  fee  simple  in  Reciua  of  Will 
possession  free  from  incumbrances,  duly  made  his  Will  dated  the  touancf.^"'" 

• day  of ,  and  thereby,  after  appointing  X.  and  Y.  to  be 

his  executors,  devised   the  hereditaments  hereinafter  described 
To  the  use  of  the  Vendors  and  their  heirs  (q) : 

And  whereas  the  said  testator  died  on  the day  of Rcciiai  of 

without  havin<]j  revoked  or  altered  his  said  Will,  which  was  on  the  f^^'''"'  "^ 


{p)  For  a  Precedent  of  Admittance,  see  Free.  VII.,  Group  A,  p.  330,  sup. 

iq)  A  gift  to  husband  and  wife  before  1882  created  a  tenancy  by  entireties,  Tenancy  by 

as  they  were  considered  one  person  at  law.     They  each  held  the  entirety,  and  entireties, 
if  they  made  no  joint  disposition  the  property  belonged  to  the  survivor. 

■    Since  the  M.  W.  F.  Act,  1882,  it  would  seem  that  they  no  longer  take  as  ^j  ^^  p    .^^^ 

one  itersou,  but  as  tenants  in  common  or  joint  tenants,  as  the  case  may  be,  1882. 
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testator  and 
probate. 

Agreement 
for  sale. 


day  of duly  proved  at  the  Principal  Probate  Piegistry 

by  the  executors  therein  named  : 

And  whkreas  the  A^endors  have  agreed  to  sell  to  the  Purchaser 
the  hereditaments  hereinafter  described  and  the  fee  simjple 
thereof  in  possession  free  from  incumbrances  at  the  price  of 
£ : 


conveyanceby  NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 

joint  tenants. 


of  the  said  Agreement  and  in  consideration  of  the  sum  of  M 

now  paid  by  the  Purchaser  to  the  Vendors  (the  receipt  of  which 
sum  the  Vendors  hereby  acknowledge),  the  Vendors,  As  Beneficial 
Owners  (/•)  [do  and  each  of  them  As  Beneficial  Owner  and  by 
the  direction  of  the  other  of  them  doth  (s)],  hereby  convey  unto 
the  Purchaser 

All  those,  &c.  (see  Forms  in  Sect.  II.,  suj).), 
To  hold  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 
(Add,  if  required,  acknowledgment  and  undertaking ,  Form  No.  6, 
Sect.  III.  ;  also  Form^  11,  Sect.  III.,  ij  required.) 
In  witness,  &c.  {t). 


Gift  to 
liusbancl  and 
wife  and  third 
person. 


Implied 
covenants. 


When  pur- 
chaser entitled 
to  joint  and 
several 
covenants. 


Acknowledg- 
ment by 


in  the  same  way  as  if  the}'  were  unmarried,  see  Tliornley  v.  T.,  1893,  2  Cb. 
229  ;   G2  L.  J.  Ch.  370  ;  and  see  Dunbar  v.  D.,  1909,  2  Ch.  (339. 

Under  a  gift  to  husband  and  wife  and  a  third  person,  whether  before  or 
after  the  M.  W.  P.  Act,  1882,  if  there  are  no  provisions  to  the  contrary  the 
husband  and  wife  take  one  moiety  and  the  third  person  the  other  moietj- : 
see  Be  Jiqjp  (1888),  39  Ch.  D.  148  ;  57  L.  J.  Ch.  774  ;  Re  March  (1884),  27 
Ch.  D.  106  ;  54  L.  J.  Ch.  143  ;  lie  Dixon  (1889),  42  Ch.  I).  30(3  ;  Ee  (7*»e(1892), 
67  L.  T.  823  ;  also  Wolst.  Conv.  Acts,  9th  ed.,  281. 

(r)  This  imjilies  a  joint  covenant  by  the  vendors  as  to  the  entirety  that, 
notwithstanding  anything  by  them,  &c.,  they  have  full  power,  &c.  Apart 
from  express  contract  it  seems  they  wouhl  be  bound  to  give  a  joint  covenant. 
Where  they  convey  separately  each  woukl  covenant  for  liis  own  interest,  see 
Co.  Lit.  186  a. 

(s)  The  words  in  square  brackets  implj'  a  several  covenant  by  each  of  the 
vendors  that,  notwithstanding  anything  bj'  him,  &c.,  he,  with  the  concurrence 
of  the  other,  has  full  power,  to  convey,  &c. 

A¥here  the  sale  is  made  by  vendors  without  disclosing  the  nature  of  their 
interests  and  without  any  special  agreement  as  to  covenants,  it  is  conceived 
that  the  purchaser  may  be  entitled,  whatever  may  be  the  nature  of  those 
interests  as  shown  by  the  abstract,  to  joint  and  several  covenants  as  to  the 
entirety:  National  Society,  &c.  v.  Gihhs,  1900,  2  Ch.  280;  69  L.  J.  Ch.  457; 
see  also  Dart,  7th  ed.,  573. 

[t)  If  the  marriage  occurred  before   1882  and  the  propertj'  was  acquired 
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No.  II. 

CONVEYx\NCE  of  Freeholds  by  Two  Tenants /n  Com3ion  or 
by  Two  Co-parceners. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  kc,  Spinster,  Parties. 
of  the  1st  part,  C.  B.,  of,  cVc,  Spinster,  of  the  2nd  part,  and  E.  F., 
of,  &c.  (hereinafter  called  the  Purchaser),  of  the  3rd  part. 

Whereas  the   said  A.  B.   and   C.   B.   (hereinafter  called  the  Recital  of 
Vendors)  are  now  seised  in   fee   simple  in  possession  free  from  tenants  in 
incumbrances    as    tenants  in    common  in  equal  shares  of  the  ^^o'^J^o"- 
hereditaments  hereinafter  described  {u) : 

[Whereas  G.  H.,  being  at  his  death  seised  in  fee  simple  in   [Recital  of 

p  s,  •  ,  fill  ^•L  L      ^  •         seisin,  intes- 

possession  tree  from  incumbrances  oi  tlie  hereditaments  lierem-  tacy,  and 
after  described,  died  intestate  U)  on  the day  of :  upon  Vendors 

And  avhereas  the  said  G.  H.  had  two  children,  and  no  more,  ^^  co- 
parceners.] 

namely,  the  said  A.  B.  and  C.  B.  (hereinafter  called  the  Vendors), 
upon  whom  the  hereditaments  hereinafter  described  devolved  as 
his  heiresses  at  law  and  as  co-j^arceners  :] 

And  whereas  the  Vendors  have  agreed  to  sell  to  the  Purchaser  Agreement 
the   hereditaments   hereinafter   described    and    the    fee    simple 
thereof  in  possession  free  from  incumbrances  at  the  price  of 
£ : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 
of  the  said  agreement  and  in  consideration  of  the  sums  of  £~ — - 

and  £ now  paid  by  the  Purchaser  to  the  Vendors  (the  receipt 

of  which  two  sums  the  Vendors  hereby  respectively  acknowledge), 
each  of  the  Vendors  as  to  her  undivided  moiety  and  As  Bene- 
ficial Owner  hereby  conveys  unto  the  Purchaser 

All  that,  &c.  {see  Forms  in  Sect.  II.,  snj).), 

To  hold  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 

before  1882  the  deed  should  be  acknowledged  under  the  Fines  and  Recoveries  married 
Act  as  amended  by  the  Conv.  Act,  1882,  8.  7;  Johnson  v.  Clark,  1908,  1  Ch.  '^^oman. 
303  ;  77  L.  J.  Ch.  127. 

{n)  Where  the  vendors  have  acquired  their  interests  under  a  simple  con- 
veyance this  recital  of  seisin  is  sufficient,  but  it  is  often  found  necessary  to 
recite  the  instrument  under  which  the  interests  arose. 

(a)  Except  in  the  case  of  land  to  which  the  custom  of  gavelkind  applies,   Gavelkind, 
where  male  heirs  take  as  co-parceners,  a  tenancy  in  co-parcenary  is  confined 
to  females.     If  the  intestate  died  after  1897,  then  the  conveyance  bj^  the  Conveyance 
administrator  to  the  two  co-parceners  must  be  recited :  L.  T,  Act,  1897,  Pt.  I,   f^^^^'J^''''^" 

P.  25 


Parties. 


Recital  of 
creation  of 
interests  or 
seisin. 

Agreement 
for  sale. 


Release  by 
co-owner. 
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[Add,  {f  required,  acknoicledgment  and  undertaking,  Form  No.  G, 
Sect.  III.;  also  Form  No.  11,  Sect.  III.,  if  required.) 
In  avitness,  &c. 

No.  III. 

EELEASE  by  One  Joint  Tenant,  Tenant  in  Common,  or 
Co-parcener  to  the  Other  on  a  Sale. 

THIS  INDENTURE,  made,  .^c.  Between  A.  B.,  of,  &c..  Spinster 
(hereinafter  called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
Spinster  (hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  {Recite  creation  of  the  tenancy  or  seisin  as  in  hist  two 
Precedents)  : 

And  whereas  the  Vendor  has  agreed  to  sell  all  her  interest  in 
the  hereditaments  hereinafter  described  to  the  Purchaser  free 
from  incumbrances  at  the  price  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 

of  the  said  agreement  and  in  consideration  of  the  sum  of  Ju 

now  paid  by  the  Purchaser  to  the  Vendor  (the  receipt  of  which 
sum  the  Vendor  hereby  acknowledges),  tbe  Vendor,  As  Beneficial 
Owner,  hereby  conveys  and  releases  unto  the  Purchaser 

All  that  [the  undivided  moiety]  [one-third  share]  [the  estate 
and  interest]  of  the  Vendor  in  All  those  tkc.  {See  Forms, 
Sect.  II.,  snp.). 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee 
simple  {ij).     {Add  Form  No.  11,  Sect.  III.,  sujt.,  if  required.) 

In  witness,  &c. 

No.  IV. 

ASSIGNMENT  hy  the  Owners  of  Two  Shares  in  Money  to 
arise  under  a  Trust  for  Sale  of  Freehold  Land,  the 
Owner  of  the  remaininy  Third  Share  heiny  the  Pur- 
chaser, irlio  Elects  to  take  the  entirety  as  Real  Estate. 

Parties.  THIS  INDENTURE  (z),  made,  Sec,  Between  A.  B.,  of,  dc.  Ome 

Vendor),  oi  the  1st  part,  C.  D.,  of,  &c.  {the  other  Vendor),  of  the  2nd 

(?/)  In  some  cases  it  may  be  desirable  for  the  co-owners  to  convey  the  land 
to  a  grantee  to  the  uses  required. 

(z)  Notice  of  this  assignment  should  be  given  to  the  trustees  of  the  Will, 
from  whoiQ  the  legal  estate  should  be  got  in  on  the  death  of  the  widow. 
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part,  and  E.  F.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the 
3rd  part: 

^yHEEEAS  G.  H.,  being  at  his  death  seised  in  fee  simple   in  Recital  of 
possession  free  from  incumbrances  of  the  hereditaments  herein- 
after described,  dul}'  made  his  Will  dated  the da}^  of , 


and  thereby,  after  appointing  X.  and  Y.  to  be  his  executors  and 
trustees,  devised  all  his  real  estate  (including  the  hereditaments 
hereinafter  described)  to  them  Upon  trust  to  pay  the  rents  and 
profits  thereof  to  his  widow,  J.  H.,  during  her  life,  and  after  her 
death  to  sell  the  same  and  to  stand  possesse  i  of  the  net  proceeds 
of  such  sale  In  Trust  for  all  or  any  his  children  or  child  living 
at  his  death  who  should  attain  the  age  of  twenty-one  years,  and 
if  more  than  one  in  equal  shares  : 

And  w^hereas  the  said  testator  died  on  the  day  of Recital  of 

without  having  revoked  or  altered  his  said  Will  (except  by  a  Codicil  tesutor^and 

tliereto  dated  the day  of ,  which  did  not  affect  the  afore-  probate 

said  devise  of  his  real  estate),  and  which  said  Will  and  Codicil 

were  on  the  day  of   duly  proved  at  the  Principal 

Probate  Piegistry  by  the  said  X.  and  Y. : 

And  w^hereas  the  said  testator  had  five  children,  and  no  more,  Recital  of 
namely,  two  children  who  died  in  his  lifetime  and  the  said  A.  B.,  testatoA° 
C.  D.,  and  the  Purchaser,  who  have  attained  the  respective  ages  of  ^iiiidren. 
twenty-one  years,  and  accordingly  are  each  entitled  (subject  to  the 
life  interest  of  the  said  J.  H.)  to  a  one-third  share  in  the  proceeds 
of  sale  to  arise  from  the  hereditaments  hereinafter  described  : 

And  whereas  the  said  A.  B.  and  C.  D.  have  agreed  to  sell  their  Agreement 
respective  shares  in  the  money  to  arise  from  the  sale  of  the  here- 
ditaments hereinafter  described  and  in  the  rents  and  profits  thereof 
which  may  accrue  after  the  death  of  the  said  J.  H.  until  sale  at 
the  price  of  M : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Release  of 

the  sum  of  £ now  paid  in  moieties  by  the  Purchaser  to  the  proceeds  of 

said  A.  B.  and  C.  I),  (tlie  receipt  of  which  sums  of  J6 and  freeholds 

£ the  said  A,  B.  and  CD,  hereby  respectively  acknowledge), 

each  of  them  the  said  A.  B.  and  C.  D.  as  to  his  one-tliird  share, 
and  As  Beneficial  Owner,  hereby  assigns  and  releases  unto  the 
Purchaser 

All  those  the  two  respective  third  shares  of  the  said  A.  B.  and 
C.  D.  in  the  money  to  arise  from  the  sale  of  All  those,  &c. 
{describe  the  particular  land)  devised  by  the  recited  Will  of  the 

25—2 
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Election  by 
Purchaser  to 
take  entirety 
as  real  estate. 


said  G.  H.  and  in  the  rents  and  profits  thereof  which  may  accrue 
after  the  death  of  the  said  J,  H.  until  sale,  And  all  other  (if  any) 
the  interests  of  the  said  A.  B.  and  C.  I),  in  the  said  hereditaments, 

To  HOLD  unto  the  Purchaser  absolutely  or  in  fee  simple. 

2.  The  Purchaser  hereby  declares  that  after  the  death  of  the 
said  J.  H.,  and  provided  that  the  aforesaid  hereditaments  shall 
not  be  sold  by  her  during  her  lifetime  [under  the  trust  for  sale 
declared  by  the  recited  Will  or  (a)]  under  the  powers  conferred 
by  the  Settled  Land  Acts,  1882  to  1890,  the  said  X.  and  Y.  or 
other  the  trustees  for  the  time  being  of  the  recited  Will 
shall  stand  possessed  of  the  said  hereditaments,  In  Trust 
for  the  Purchaser  in  fee  simple  as  real  estate,  discharged 
from  the  trust  for  sale  contained  in  the  recited  Will,  but 
nothing  herein  contained  shall  affect  the  rights  and  powers  of 
such  trustees  or  trustee  by  virtue  of  section  sixteen  of  the  Settled 
Land  Act,  1890,  and  for  such  purposes  the  trust  for  sale  shall 
be  deemed  to  remain  in  force  {h).  {Add  Form  No.  11,  Sect.  III., 
if  required.) 

In  witness,  I'tc. 


Parties. 


Variation  if 
there  is  an 
immediate 
t-'ust  for  sale. 

Partnership 
property, 
devolution  of. 


No.  Y. 

CONYEYANCE  oj  Fkeeholds  hij  a  Surviving  Partner  and 
the  Representatives  of  a  Deceased  Partner. 

THIS  INDENTURE,  made,  &c., Between  A.  B.,  of,  &c.  {mrviviiui 
parinei),oi  tlie  1st  part,  C  D.,  of,  &c.,andE.  ¥.,oi,  kc.  {executors 
of  deceased  partner)  (e),  of  the  2nd  part,  and  G.  H.,  of,  tVc. 
(hereinafter  called  the  Purchaser),  of  the  3rd  part: 

(o)  The  words  in  square  brackets  will  not  be  used  vinless  there  is  an 
immediate  trust  for  sale  ;  if  used  the  words  "  by  her  during  her  lifetime  " 
should  be  omitted.  Under  the  Will  as  recited  there  is  onlj'  a  future  trust  for 
sale,  the  widow  is  tenant  for  life  (S.  L.  Act,  1882,  s.  2),  and  the  trustees  are 
trustees  for  the  jiurposes  of  the  Acts  :  S.  L.  Act,  1890,  s.  16. 

{h)  The  last  paragraph,  referring  to  s.  IG,  will  be  omitted  if  there  is  an 
immediate  trnst  for  sule.  Where  there  is  such  a  trust  title  is  made  there- 
under, unless  an  order  is  obtained  under  S.  L.  Act,  1884,  s.  7. 

(c)  S.  20  (2)  of  the  Partnership  Act,  1890,  provides  that  the  legal  estate  in 
any  land  forming  partnership  property  shall  devolve  according  to  the  nature 
and  tenure  thereof  and  the  general  rules  of  law  applicable  theieto,  but  in 
trust  so  far  as  necessary  for  the  persons  beneficially  interested.  It  is  usual 
to  insert  in  a  conveyance  to  partners  a  lu'ovision  enabling  the  survivors  to 
dispose  of  the  projjerty  and  give  valid  receipts  without  the  concurrence  of 
the  personal  representative  of  a  deceased  partner,  see  Prec.  No.  IV.,  Sect.  II., 
Group  A.,  p.  481 ,  inf.  Where  this  clause  is  omitted  the  personal  representatives 
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Whereas  at  the  date  of  the  execution  of  the  Indenture  herein-  Recital  of 
after  recited  the  said  A.  B.  was  carrying  on  business  in  partnership  ^' 
with  .J.  K.  (since  deceased)  : 

And  avhereas  by  an  Indenture  dated  the day  of ,  and  Recital  of  con- 
made  between of  the  one  i^art,  and  the  said  A.  B.  and  J.  K.  partoers. 

of  the  other  part,  the  hereditaments  hereinafter  described  were 
conveyed  to  the  said  A.  B.  and  J.  K.  in  fee  simple  as  joint  tenants 
and  as  part  of  their  partnership  property  {set  out  tlie  jwnwr,  if  any, 
for  the  survirinfi  j^nytner  to  give  receipts)  : 

And  whereas  the   said  J.   K.  died  on  the  day  of  Recital  of 

having  by  his  Will  appointed  the  said  C.  I),  and  E.  F,  to  be  his  of  deceased 

executors,  who  on  the day  of tluly  proved  the  same  at  p*'^'*"®'^- 

the  Principal  [ District]  Probate  liegistry  : 

And  whereas  the  said  A.  B.,  with  the  concurrence  of  the  said  Agi-eemeut  for 
C.  D.  and  E.  E.,  has,  for  the  purpose  of  winding  up  the  said 
business,  agreed   to    sell   to   the    Purchaser    the   hereditaments 
hereinafter  described  and  the  fee  simple  thereof  in  possession 
free  from  incumbrances  at  the  price  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  of  Conveyance 

the  said  agreement  and  in  consideration  of  the  sum  of  £ partner.'^'"" 

now  paid  by  the  Purchaser  to  the  said  A.  B.  {d)  with  the  consent 
of  the  said  C.  D.  and  E.  F.  (the  receipt  of  which  sum  the  said 
A.  B.  and  the  payment  of  which  sum  the  said  C.  D.  and  E.  F. 
hereby  respectively  acknowledge),  the  said  A.  B.,  As  Beneficial 
Owner,  hereby  conveys  and  the  said  C.  D.  and  E.  F.,  As  Personal 
Representatives  of  the  said  -J.  K.,  deceased,  herebj^  release  and 
confirm  unto  the  Purchaser 

All  that,  &c.  {Forms  in  Sect.  II.,  sup.), 

To  hold  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 

{Add,  it  required,  achnowh'd(jnient  and  undertaking.  Form  No.  6, 
Sect.  III.,  Slip.) 

In  witness,  &c. 

must  join.  S.  22  of  the  Act  converts  land  held  as  partnership  property  into 
personal  estate,  unless  there  is  a  coiitrary  intention,  see  Dart,  7th  ed.,  9G4 
et  seq.  As  to  the  principle  regulating  the  devolution  of  land  held  for  a 
partnership  or  other  common  object,  see  Re  WiTson,  1893,  2  Ch.  :?40;  62 
L.  J.  Ch  781 ;  see  also  Vuvis  v.  D.,  1894,  1  Ch.  393 ;  63  L.  J.  Ch.  219  ;  Wra>i 
V.  rr.,  1905,  2  Ch.  349  ;  74  L.  J.  Ch.  687. 

('/)  The  surviving  partner  is  generallj'  the  proper  person  to  receive  and   Where 
apply  the  purchase-money  ;  he   may  under  the  Articles   have  a  power  of   Personal  repre- 
attorney  to  act  on  behalf  of  the  deceased  partner ;  in  such  cases  the  personal   not  join. 
representatives  need  not  concur. 
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Parties. 


Recital  of  Will 
devising  the 
land  to  the 
Vendors  upon 
trust  for  sale, 
of  death  of 
Testator  and 
Probate. 


Recital  of 
number  of 
children. 


Agreement 
for  sale. 


No.  VI. 

CONVEYANCE   of  Freeholds  to  give  ejfect  to  a  Sale  of 
Trust   Property  by   tlte  Beneficiaries   to  One  <f   the 

Trustees. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.,  and 
C.  D.,  of,  &c.  {tlic  trustees  for  sale,  hereinafter  collectively  called 
the  Vendors),  of  the  1st  part,  E.  F.,  of,  &c., Widow  (tenant  for  life), 
of  the  2nd  part,  G.  F.,  of,  &c.,  and  K.  F.,  of ,  &c.  {persons  entitled 
in  reversion,  hereinafter  called  the  Pveversioners),  of  the  3rd  part, 
the  said  C.  D.  of  the  4th  part,  and  X.,  of,  &c.  {grantee  to  uses),  of 
the  5th  part : 

Whereas  M.  N.,  heing  at  his  death  (continue  as  in  Form  No.  16, 
Sect.  I.,  sup.,  substituting  for  the  words  "  Upon  the  trusts  therein 
mentioned"  at  the  end  of  the  recital  of  the  Will  the  following 
words) :  Upon  trust  to  invest  the  net  proceeds  of  sale  as  therein 
mentioned  and  to  pay  the  annual  income  thereof  and  the  rents 
and  profits  of  the  premises  until  sale  to  the  said  E.  F.,  his 
widow,  during  her  life,  and  after  her  death  (as  to  hotli  capital 
and  income)  In  trust  for  all  or  any  his  children  or  child  living 
at  his  death  who  should  attain  the  age  of  twenty-one  years,  and 
if  more  than  one  in  equal  shares  : 

And  whereas  the  said  testator  had  two  children,  and  no  more, 
namely,  the  Fteversioners,  both  of  whom  have  attained  the  age  of 
twenty- one  years  : 

And  whereas  the  said  E.  F.  and  the  Reversioners  have  agreed 
to  sell  the  hereditaments  hereinafter  described  and  the  fee  simple 
thereof  in  possession  free  from  incumbrances  to  the  said  C.  D. 

at  the  price  of  M ,  notwithstanding  that  he  is  a  trustee  for 

sale  thereof  (e),  the  said  E.  F.  and  the  Reversioners  being 
satisfied  from  their  own  knowledge  and  from  independent 
inquiries  and  valuations  made  by  them  or  at  their  direction  that 
the  said  purchase-money  is  the  full  market  value  of  the  said 
hereditaments : 


{(■)  Though  a  trustee  for  sale  cannot  purchase  from  himself,  there  is  no 
rule  which  precludes  him  from  purchasing  from  his  heneficiaries,  but  before 
he  can  do  so  the  hduciary  relation  must  be  actually  or  impliedly  determined  : 
Lewin  on  Trusts,  11th  ed.,  odo  et  6e(j. ;  Dart,  "th  ed.,  50. 
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NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance  com-eyance 


and  release. 


of  the  said  agreement  and  in  consideration  of  the  sum  of  £- 
now  paid  by  the  said  C.  J),  to  the  Vendors  as  such  trustees  as 
aforesaid  (the  receipt  of  which  sum  the  Vendors  hereby  acknow- 
ledge), the  Vendors,  As  Trustees,  and  by  the  direction  of  the  said 
E.F.  and  the  Reversioners,  hereby  convey,  and  the  saidE.  F.,  As 
Beneficial  Owner,  hereby  assigns  and  surrenders,  and  each  of  the 
Reversioners  as  to  his  share  in  the  proceeds  of  sale  of  the  said 
hereditaments  hereby  As  Beneficial  Owner  assigns  and  releases 
unto  the  said  X.  (/), 

All  those,  &c.  {Forms  in  Sect.  II.,  sup.), 

To  HOLD  unto  the  said  X.  in  fee  simple. 

To  THE  USE  of  the  said  C.  D.  in  fee  simple,  discharged  from  all 
the  trusts,  powers,  and  provisions  of  the  recited  Will. 

{Add  prorision  restricting  tJie  implied  covenants  for  title  />?/  E.  F., 
Form  No.  1,  Sect.  III.  ;  also,  if  required,  acknowledgment  and 
undertaking,  Form  No.  6,  Sect.  III.,  and  Form  No.  11,  Sect.  III., 
snp.) 

In  avitness,  &c. 


Group  E. — Conveyances  on  Sales  under  the  Settled  Land 
Acts  or  under  a  Power  of  Sale  or  a  General  Power  of 
Appointment. 

No.  I. 

CONVEYANCE  of  Freeholds  by  a  Tenant  for  Life  or 
Limited  Owner  under  a  Will  wliere  the  Purchase-money 
is  2>aid  to  Trustees />/•  the  purposes  of  the  Settled  Land 
Acts.  Variations  where  the  Testator  died  after  1897, 
or  where  the  Money  is  paid  into  Court. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  {tenant  Parties. 
for  life,  hereinafter  called  the  Vendor),  of  the  1st  part,  M.,  of, 
&c.,  and  N.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the  2nd 
part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the 
3rd  part : 

(/)  As  one  of  the  trustees  is  conveying  to  himself,  the  usual  practice  of 
insertir.g  a  grantee  to  uses  is  here  followed. 

As  the  trust  for  sale  cannot  proi)erly  be  executed,  it  will   be  desirable  to   Death  duties, 
couimute  the  death  duties,  which  cannot  be  overreached. 
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PURCHASE    DEEDS    (PKECEDENTs). 


Recitals.  Whereas  (f/)  Joliii  L.,  cleceased,  being  at  his  death  seised  of 

the  hereditaments  hereinafter  described  for  an  estate  in  fee 
simple  in  possession  free  from  incumbrances,   duly  made  his 

Will.  Will  dated  the day  of  ,  and  thereby,  after  appointing 

P.  and  Q.  to  be  the  executors  of  his  Will  and  trustees  thereof 
for  all  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890  (//,), 


Effect  of  con- 
veyance under 
S.  L.  Acts. 


Points  to  be 
attended  to  by 
a  Purchaser  or 
Mortgagee 
when  the  trans- 
action is 
carried  out 
under  the 
S.  L.  Acts. 

As  to  S.  L.  Act 
trustees. 


{(j)  See  also  Form.  No.  13,  Sect.  I.,  sjip.  For  a  recital  of  a  settlement, 
see  Forms  10  and  11,  Sect.  I.,  sup. 

[li)  The  convej'ance  on  sale,  or  mortgage,  &c.,  by  a  tenant  for  life  or 
person  having  the  jwwers  of  a  tenant  for  life  under  the  S.  L.  Acts  operates 
(see  S.  L.  Act,  s.  20)  like  a  bargain  and  sale  at  common  law,  and  passes  the 
common  law  estate  (if  subject  to  the  settlement)  in  the  case  of  freeholds  and 
leaseholds,  and  the  right  to  admittance  without  surrender  (sub-s.  3)  in  the 
case  of  copyholds,  whether  the  tenant  for  life  has  a  legal  or  an  equitable 
estate ;  and  on  the  estate  so  passed,  in  the  case  of  freeholds,  uses  may  be 
declared.  The  conveyance  divests  any  legal  estate  in  freeholds,  leaseholds, 
or  copyholds  vested  in  trustees  under  the  settlement,  hence  they  are  not 
necessary  parties  to  the  conveyance,  except  for  the  purpose  of  receiving 
the  inirchase  price  or  sum  advanced.  If,  however,  the  legal  estate  were  out- 
standing, e.g.  (in  the  case  of  freeholds)  in  the  personal  rejiresentatives,  who 
have  not  assented  to  the  devise  contained  in,  or  conveyed  the  land  to  the 
uses  of,  the  will  of  a  testator  who  died  after  1897  (L.  T.  Act,  1897,  ss.  1,  2, 
3,  25),  or  in  a  mortgagee  who  has  been  paid  off,  but  has  not  reconveyed, 
the  conciu'rence  of  the  personal  representatives,  or  of  the  mortgagee,  would 
be  necessary  in  order  to  pass  the  legal  estate  to  the  purchaser. 

On  a  conveyance  to  a  purchaser  or  mortgagee  under  the  S.  L.  Acts  the 
following  are  some  of  the  principal  points  to  be  attended  to  : — 

(1)  That  the  purchase  or  mortgage  money  be  paid  to  the  tru.stees  or  into 
Court:  S.L.Act,  1882,  s.  22. 

(2)  Whether  capital  money  is  jjaid  to  trustees  or  into  Court  (if  into  Court 
there  must  be  Settled  Land  Act  trustees  of  the  settlement  :  Hattoi  v.  BiisseU 
(1888),  38  Ch.  I).  334,  335  ;  57  L.  J.  Ch.  425  ;  Re  Fisher  and  Grazelrool;  1898, 
2  Ch.  600  ;  67  L.  J..Ch.  613  ;  except  where  the  sale  is  on  behalf  of  an  infant 
under  S.  L.  Act,  1882,  s.  60,  in  which  case  such  trustees  are  not  necessary  : 
Re  Dudley  (1887),  35  Ch.  D.  338  ;  b(i  L.  J.  Ch.  478) ;  then  as  regards  settle- 
ments before  1883  which  do  not  confer  a  power  of  sale  on  a  sole  trustee  (in 
which  case  one  trustee  is  sufficient:  Re  Qarnetl-Orme  and  Ilargreaves  (1883), 
25  Ch.  D.  595  ;  53  L.  J.  Ch.  196  ;  T.  Act,  1893,  s.  20),  and  also  as  regards  settle- 
ments after  1882  which  do  not  provide  to  the  contrary,  see  that  there  are  at 
least  two  trustees  for  the  purposes  of  the  Acts:  S.  L.  Act,  1882,  s.  39;  see 
also  ss.  2  (8)  and  38  and  S.  L.  Act,  1890,  s.  16.  A  tenant  for  life  of 
settled  land  which  is  subject  to  a  future  trust  for  sale  can  be  a  trustee 
within  S.  L.  Act,  1890,  s.  16:  7?e  Davles  and  K<ni,  1910,  2  Ch.  35; 
and  as  to  the  meaning  of  "other  land"  in  s.  16,  see  Re  Moore,  1906, 
1  Ch.  789  ;  75  L.  J.  Ch.  342.  As  to  compound  settlements,  see  Wolst.  Couv. 
Acts,  9th  ed.,  325  et  seq.     The  trustees  need  not  have  been  appointed  more 
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devised  his  real  estate  (including  the  hereditaments  hereinafter 
descrihed),  To  the  use  of  the  Vendor  during  his  life,  with 
remainders  over,  And  the  said  Will  contained  no  power  to  appoint 
new  trustees  thereof  : 

And  whereas  the  said  testator  died  on  the day  of  Deatiiand 

without  having  revoked  or  altered  his  said  Will,  which  was  on  i'^'^^-^'^- 

the da}^  of duly  proved  in  the  Principal  [ District] 

Probate  Piegistry  by  the  said  P.  alone  : 

[And  whereas  by  an  Indenture  dated  the day  of  ,    [Conveyance 

and  made  between  the  said  P.  and  Q.  of  the  one  part,  and  R.  the  uses  of  the 
(grantee  to   uses)    of    the  other  part,    after    recitals  whereby  it  SitorVhed^'^ 
appeared  that  the  usual  notices  to  creditors  had  been  given,  and  after  1897.] 
that  the  time    named  in    such    notices  had  e>:[)iL-ed    and    that 
all  claims  of  which  the    said   P.   and  Q.  then   had   notice  had 
been  paid  or  satisfied,  the  said  real  estate  devised  by  the  Will 
of  the   said   John   L.    was   conveyed  by  the  said  P.  and  Q.{i) 

than  oue  mouth  before  the  couveyauce,  so  as  to  be  capable  of  having  had 
due  notice  under  S.  L.  Act,  1882,  s.  45,  for  notice  may  have  been  waived 
under  S.  L.  Act,  1884,  s.  5.  A  pni'chaser  acting  in  good  faith  is  not  concerned 
to  inquire  whether  notice  has  been  given  :  Duke  of  Marlborouyh  v.  Bartoris 
(1886),  32  Ch.  D.  at  p.  623  ;  o6  L.  J.  Ch.  70  ;  see  also  as  to  notices  generally, 
WoJst.  Conv.  Acts,  9th  ed.,  400  et  seq. 

(3)  In  the  case  of  a  piu'chase  see  that  the  property  is  not  a  mansion  house,   Mansion  house 
park,  &c.,  within  s.  10  of  S.  L.  Act,  1890,  or,  if  within  that  section,  then  that  the   '^"•^  P'^^"^- 
necessary  consent  or  order  has  been  obtained.     The  consent  or  order  should 

be  recited  in  the  conveyance.  The  consent  need  not  be  in  writing :  Gilhey  v. 
Riinh,  1906,  1  Ch.  11 ;  75  L.  J.  Ch.  32  ;  there  may  be  more  than  one 
principal  maus-ion  house  in  the  same  settlement  :  ih.,  and  see  7?e  Wi/tJtes, 
1908,  1  Ch.  593  ;  77  L.  J.  Ch.  319.  A  "  park  "  includes  a  private  park  : 
Peasey.  Courtney,  1904,  2  Ch.  503  ;   73  L.  J.  Ch.  760. 

(4)  Whatever  be  the  terms  of  a  power  of  sale,  the  tenant  tor  life,  or  all  the   Concurrence  of 
persons  if  more  than  one  constituting  the  tenant  for  life  (S.  L.  Act,  1882,    *''"*"*  for  hfe. 
s.  2  (6)),  should  convey  ;   but  where  trustees  are  exercising  a  power  in  the 
settlement  not  requiring   consent,  the  concurrence  of  one  tenant  for  life  in 

the  conveyance  to  consent  is  sufficient  (S.  L.  Act,  1882,  s.  56  (2) ;  S.  L.  Act, 

1884,  s.  6  (2) ),  unless  their  shares  are  separatelj'  settled  :  Re   Oshorne  and 

BriyMs,  Ltd.,  1902,  1  Ch.  335 ;  71  L.  J.  Ch.  285.     Where  land  is  subject  to 

an  immediate  trust  for  sale  the  trustees  are  the  j^ersons  to  convey  with  the 

consent  of  the  person,  if  any,  whose  consent  is  made  reqiiisite  bj'  the  trust. 

The  tenant  for  life  of  the  proceeds  of  sale  is  not  a  necessarj'  party  unless  an 

order  has  been  obtained  under  S.  L.  Act,  1884,  s.  7.    See  Wolsfc.  Conv.  Acts,  ' 

9th  ed.,  439,  for  cases  where  orders  have  been  maile  under  s.  7  ;  lie  Cliihh, 

1907,  2  Ch.  348  ;   76  L.  J.  Ch.  565  ;   Re  Wagstajf,  1909,  2  Ch.  201  ;  78  L.  J. 

Ch.  513. 

(t)  If  the  testator  died   after    1897    the  freeholds   will   lie  vested   in  his    Land  Transfer 

Act. 
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Deatli  of 
trustees. 


Appointment 
of  new  Trustees 
under  T.  Act. 


Agreement 
for  sale. 


(subject  to  a  charge  for  the  payment  of  any  sum  of  money 
which  the  personal  representatives  were  Hable  to  pay  (/i), 
to  the  uses,  upon  the  trusts,  and  subject  to  the  powers 
and  provisions  declared  by  the  said  Will  concerning  the 
same:] 

And  whereas  the  said  P.  died  on  the day  of  — — -,  and 

the  said  Q.  died  on  the day   of  ,  having  by  his  Will 

dated   the  day   of    appointed  Eobert    G.   executor 

thereof,  who  duly  proved  the  same  in  the  Principal  Probate 
Registry,  on  the day  of : 

And  whereas  by  an   Indenture  dated  the day  of , 

and  made  between  the  said  Ptobert  G.  of  the  one  part,  and  the 
Trustees  of  the  other  part,  the  said  Piobert  G.,  in  exercise  of  the 
power  for  that  purpose  conferred  on  him  by  the  Trustee  Act, 
1893  (/),  appointed  the  Trustees  to  be  Trustees  of  the  recited 
Will  of  the  said  John  L.  for  all  the  purposes  of  the  Settled  Land 
Acts  aforesaid  : 

And  whereas  the  Vendor,  as  tenant  for  life  in  possession  [or  as 
a  person  having  the  statutory  powers  of  a  tenant  for  life]  under 
the  recited  Will,  has  agreed  to  sell  to  the  Purchaser  the  heredita- 
ments hereinafter  described  and  the  fee  simple  thereof  in  possession 
free  from  incumbrances  at  the  price  of  £ (?«) : 


Payment  of 
purchase- 


personal  representatives  (L.  T.  Act,  1897,  Part  I.),  and  they  can  either 
assent  to  the  devise  or  convey  the  land  to  the  uses  declared  by  the  Will. 
In  practice  the  latter  course  is  followed  where  the  land  is  settled  by  the 
Will.  As  the  executors  derive  title  from  the  Will,  and  not  from  probate,  all 
who  do  not  disclaim  must  join  in  the  conveyance  :  BePawhy  and  London,  tfcc. 
Bank,  1900,  1  Ch.  58 ;  09  L.  J.  Ch.  6.  It  is  conceived,  however,  that  it  is 
never  necessary  for  an  executor  who  has  i^enounced  probate  to  join,  see 
S.  C.  at  p.  64 ;  and  as  to  the  effect  of  renunciation  :  20  &  21  Vict.  c.  77, 
s.  79.  General  executors  .can  sell  without  the  concurrence  of  special 
executors  of  foreign  property :  Be  Cohen  and  London  County  Council,  1902, 
1  Ch.  187;  71  L.  J.  Ch.  164.  As  to  the  jurisdiction  of  the  Covirt  in  such 
cases,  see  Be  Walhcrh  (1904),  W.  N.  204. 

(A-)  See  L.  T.  Act,  1897,  s.  3(1).  When  the  personal  representatives 
have  given  the  usual  notices  to  creditors,  such  a  charge  does  not 
entitle  a  purchaser  from  the  devisee  to  any  indemnity,  see  Be  Gary 
and  Lott,  1901,  2  Ch.  463;  70  L.  J.  Ch.  653.  The  purchaser  will  take 
free  from  the  charge  as  regards  any  debts  of  which  the  executors  had  no 
notice :  H.  C. 

[l]  See  s.  47. 

(»<)  If  the  piu'chase-money,   which  is  unusual,   is  to  be  paid  into  Court 
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NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Conveyance 

the  sum  of  £ by  the  direction  of  the  Vendor  now  [on  or  for  life'. 

before  the  execution  of  these  presents  (n)]  paid  by  the  Purchaser 
to  the  Trustees  (o)  as  such  trustees  as  aforesaid  (the  receipt  of 
which  sum  the  Trustees  hereby  acknowledge)  the  Vendor,  in 
exercise  of  the  power  for  this  purpose  conferred  on  him  by  the 
Settled  Land  Acts,  1882  to  1890  (p),  and  of  all  other  powers  and 
As  Beneticial  Owner  (q)  hereby  conveys  unto  the  Purchaser 

All  those,  &c.  {see  Forms  in  Sect.  II.,  sup.).  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple,  Habendum. 
discharged  from  all  the  limitations,  trusts,  powers,  and  provisions 


(see  S.  L.  Act,  1882,  s.  22  (1)),  the  following'  recital  should  be  added  after  money  into 
the  recital  of  the  agreement  for  sale  : —  Court. 

And  whereas  the  Vendor  desired  that  the  said  sum  of  £ 

should  be  paid  into  Court  and  accordingly  the  Purchaser  has, 
pursuant  to  an  Order  of  the  Chancery  Division  of  the  High 
Court  of  Justice  made  on  the day  of  by  the  Honour- 
able Mr,  Justice in  Chambers,  paid  the  said  sum  of  £' 

into  Court  to  the  credit  of  "  In  the  matter  of  the  Will  dated  the 

day  of of    John  L.,   deceased,  proceeds  of   sale  of 

certain   freehold  hereditaments   situated    at   and    In    the 

matter  of  the  Settled  Land  Act,  188'2,"  which  payment  the 
Vendor  hereby  acknowledges. 

As  to  the  necessity  for  the  existence  of  S.  L.  Act  trustees  when  money  is 
paid  into  Court,  see  second  note  to  this  Precedent. 

For  form  of  summons  for  paj-ment  into  Court,  see  S.  L.  Act  Eules,   1882,   Form  of 
App  ,  Form  No.  IX.  ;  for  form  of  order,  Seton,  6th  ed.,  1837. 

The  sale  must  be  made  at  the  best  price  obtainable:  S.  L.  Act,  1882,   Price. 
s.  4(1).     Not  at  a  price  to  be  fixed  by  arbitration,  see   Re  Earl  of  Wilton's 
S.  E.,  1907,  1  Ch.  50;  76  L.  J.  Ch.  37. 

(/()  The  words  in  square  brackets  will  be  used  where  a  deposit  has  been 
paid. 

(o)  If   the   money  is  paid  into  Court  say    "  SO   paid     into    Court    as 

aioresaid      after  the  words  "sum  of  £ ■"  and  omit  the  words  down  to 

"  hereby  acknowledge." 

(p)  The  conveyance  should  bo  made  in  professed  exercise  of  the  statutory 
power. 

{(/)  The  covenants  for  title  implied  by  the  vendor  conveying  as  beneficial 
owner  should  be  restricted,  see  clause  2  of  this  Precedent. 


summons. 


396 


PURCHASE    DEEDS     (PRECEDENTS). 


Proviso 

restricting 

implied 

covenants 
lor  title. 

Acknowledg- 
ment and 
undertaking  as 
to  documents. 


of  the  recited  Will  of  the  said  John  L.  and  from  all  estates, 
interests,  and  charges  subsisting  or  to  arise  thereunder  (r). 

2.  Provided  always,  that  so  far  as  regards  (continue  as  in  Form 
No.  1,  Sect.  III.,  sup.). 

3.  The  Vendor  (s)  hereby  acknowledges  (continue  as  in  Form 
No.  6,  Sect.  III.,  sup.;  add  Form  No.  11,  Sect.  III.,  i/ required). 

In  witness,  &c. 

(Add  Schedides  of  propertu  and  documents.) 


Parties. 


Recital  of 
Settlement. 


No.  II. 

CONVEYANCE  of  Freeholds  hi/  a  Tenant  for  Life  or 
Limited  Owner  under  a  Settlement,  wliere  Settled 
Land  Act  Trustees  have  been  appointed  hij  the  Court. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (tenant 
for  life)  (hereinafter  called  the  Vendor),  of  tlie  1st  part,  M.,  of, 
kc,  and  N.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the  2nd 
part,  and  C.  D.,  of,  &c.  (hereinafter  called  tiie  Purchaser),  of  the 
3rd  part. 

Whereas  under  an  Indenture  of  Settlement  dated  the 

day  of  ■ ,  and  made  between  the  Vendor  of  the  1st  part,  Jane 

E.,  spinster  (afterwards  and  hereinafter  called  Jane  B.),  of  the 
2nd  part,  and  X.  and  Y.  of  the  3rd  part  (being  a  Settlement  made 

in  consideration  of  the  marriage  solemnised  on  the day  of 

between  the  Vendor  and  the  said  Jane  B.),  the  heredita- 
ments hereinafter  described  (with  other  hereditaments)  now 
stand  limited  free  from  incumbrances  to  uses  under  which  the 
Vendor  is  tenant  for  life  in  possession  and  the  Trustees,  as 
appears   from    the  Schedule   hereto,    are   the  present  Trustees 


Custody  of 
title  deeds. 


(r)  See  S.  L.  Act,  1882,  s.  20,  and  Wolst.  Conv.  Acts,  9th  ed.,  362. 

(s)  If  tlie  tenant  foi"  life  has  the  legal  estate  he  will  of  course  have  the 
deeds  and  be  the  proper  person  to  give  the  acknowledgment  and  under- 
taking. If  his  estate  is  equitable  he  maj'  be  given  the  custody  of  the  deeds 
on  temis  and  accordingly  give  the  acknowledgment  and  undertaking :  lie 
Burnahfs  S.  E.  (1889),  42  Ch.  D.  621  ;  58  L.  J.  Ch.  664  ;  Be  Wythes,  1893,  2 
Ch.  369 ;  62  L.  J.  Ch.  663 ;  Ee  Beddne,  1893,  1  Ch.  547 ;  62  L.  J.  Ch.  233 ; 
ReNeicen,  1894,  2  Ch.  297;  63  L.  J.  Ch.  763;  and  see  Wolst.  Conv.  Acts, 
9th  ed.,  363.  Where  solicitors  holding  the  deeds  are  acting  for  the  tenant 
for  life  and  the  trustees,  they  would  be  deemed  to  hold  them  for  the 
tenant  for  life  for  the  piu'poses  of  the  sale. 
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thereof,  but  [no  persons  were  thereby  appointed  to  be  trustees  (/) 
for  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890,  and  (u)] 
no  power  of  sale  was  thereby  conferred  upon  the  Trustees  thereof : 

And  whereas  by  an  Order  (x)  of  the  Chancery  Division  of  the  Recital  of 

High  Court  of  Justice  made  on  the day  of  by  the     ^'^^^' 

Honourable  Mr.  Justice ,  In  the  matter  of  the Estate, 

situated  at  ,  in  the  County  of  ,  settled  by  the  recited 

Settlement,  And  in  the  matter  of  the  Settled  Land  Acts,  1882 

to  1890,  B,  No. ,  the  Trustees  were  appointed  to  be  trustees 

of  the  recited  Settlement  for  all  the  purposes  of  the  said  Acts  : 

And  whereas  (Form  No.  14,  Sect.  I.,  skj).).  Agreement 

Continue  as  in  last  Precedent.  Operative 

In  witness,  &c.  p*^"*>  *•=• 

The  Schedule  above  referred  to  (Form  No.  12,  Sect.  I.,  sup.).    Schedule  of 

appointments 
of  new 
No.    III.  Trustees. 

CONVEYANCE  of  Freeholds  hi/  a  Tenant  for  Life,  u-Jtere 
Settled  Land  Act  Trustees  of  a  Compound  Settle- 
ment hare  been  appinntcd  hij  the  Court. 

THIS   INDENT UKE,  made,  &c..  Between  A.  B.,  of,  &c.  {tenant  Parties. 
for  life)  (hereinafter  called  the  Vendor),  of  the  first  part,  M.,  of, 
&c.,  and  N.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the  2nd 
part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the 
3rd  part : 

Whereas  under  an  Indenture  of  Settlement  (hereinafter  called  Recital  of  the 

the  First  Settlement)   dated  the  day   of  ,  and  made  ^1^''"^^' 

between  E.  F.  (since  deceased),  of  the  1st  part,  Jane  E.,  spinster 
(afterwards  and  hereafter  called  Jane  F.),  of  the  2nd  part,  and 
G.  H.  (since  deceased)  and  J.  K.  of  the  3rd  part  (being  a  Settle- 
ment made  in  consideration  of  the  marriage  solemnised  on  the 
■ day   of  between  the  said   E.  F.  and  Jane  F.),  the 

{t)  As  to  who  are  trustees  for  the  purposes  of  the  Acts,  see  S.  L.  Act, 
1882,  s.  2  (8) ;  S.  L.  Act,  1890,  s.  10  ;  and  notes  to  those  sections  in  Wol^^t. 
Conv.  Acts,  9th  ed. 

{u)  The  words  in  square  brackets  will  only  be  used  where  the  settlement 
was  after  1882. 

(x)  See  S.  L.  Act,  1882,  s.  .38.  For  form  of  summons,  see  S.  L.  Act  Patles, 
1882,  App.,  Form  XIX. ;  for  forms  of  orders,  Seton,  6th  ed.,  1825,  1826,  and 
1828. 
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hereditaments  hereinafter  described  (with  other  hereditaments) 
immediately  before  the  execution  of  the  DisentaiHng  Assurance 
hereinafter  recited  stood  Hmited  free  from  incumbrances  to  uses 
under  which  the  said  E.  F.  was  tenant  for  Ufe  in  possession  and 
the  Vendor  was  (subject  to  a  yearly  jointure  rent-charge  of 
iOSOO  limited  by  the  First  Settlement  to  the  said  Jane  F.  during 
the  residue  of  her  life  if  (as  happened)  she  should  survive  the 
said  E.  F.  (?/))  tenant  in  tail  male  in  remainder,  And  by  the  First 
Settlement  the  said  G.  H.  and  J.  K.  were  appointed  trustees 
thereof  with  a  power  to  sell  all  or  any  of  the  hereditaments 
thereby  settled,  And  power  was  conferred  on  the  said  E.  F.  during 
his  life  to  appoint  a  new  trustee  or  new  trustees  thereof  : 

Death  of  a  And  WHEREAS  the  Said  G.  H.  died  on  the day  of : 

^"'^.f*!"  ,  And   whereas   by  an  Indenture  of   Ai)pointment    dated    the 

Eecital  of  an  ''  ^  ^       _ 

appointment  of  day  of ,  and  made  between  tlie  said  E.  F.  of  the  1st 

part,  the  said  J.  K.  of  the  2nd  part,  and  the  Trustees  of  the  3rd 
part,  the  said  E.  F.,  in  exercise  of  the  power  for  that  purpose 
conferred  on  him  by  the  First  Settlement,  appointed  the  Trustees 
to  be  trustees  of  that  Settlement  in  the  place  of  the  said  G.  H. 
(deceased)  and  the  said  J.  K.,  who  thereby  retired  from  the 
trust (^)  : 

Recital  of  the        And  WHEREAS  by  an  Indenture  dated   the day  of , 

Assurance!''  and  made  between  the  said  E.  F.  of  the  1st  part,  the  Vendor  of 
the  2nd  part,  and  the  Trustees  (a)  of  tbe  3rd  part  (duly  enrolled 
and  perfected  as  and  being  the  Disentailing  Assurance  herein- 
before referred  to),  the  Vendor,  with  the  consent  of  the  said  E.F.  as 
protector  of  the  settlement,  conveyed,  and  the  said  E.F.  conveyed 
and  released,  the  hereditaments  comprised  in  the  First  Settlement 
and  then  remaining  unsold  (including  the  hereditaments  herein- 
after described)  unto  the  Trustees  in  fee  simple,  subject  to  the  said 
jointure  rent-charge  limited  in  favour  of  Jane  F.  by  the  First 

(y)  The  subsistence  of  this  jointure  in  the  above  Precedent  necessitates 
the  appointment  of  trustees  of  the  compound  settlement  to  enable  the 
tenant  for  life  under  the  siibsequent  settlement  to  override  it.  If  he  had 
become  tenant  in  tail  in  possession  under  the  first  settlement  the  apjilication 
to  the  Court  would  have  been  unnecessary  :  S.  L.  Act,  1882,  s.  58. 

(z)  In  this  case  the  legal  estate  is  in  the  tenant  for  life  and  remainder- 
men ;  hence  no  vesting  declaration  or  other  conveyance  to  the  new  trustees 
is  required  unless  there  is  a  name  and  arrns  clause,  or  a  term  is  vested  in 
the  trustees  for  raising  family  charges. 

(a)  The  trustees  are  here  only  grantees  to  uses. 
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Settlement,  but  freed  from  the  life  estate  of  the  said  E.  F.  under 
that  Settlement  and  all  po\yers  annexed  to  or  exercisable  during 
the  continuance  of  such  life  estate,  and  also  freed  from  the  estate 
in  tail  male  of  the  Vendor  and  all  other  estates  in  tail  male  or 
in  tail  of  the  Vendor  or  the  said  E,  F.,  and  all  estates,  rights, 
interests,  and  powers  to  take  effect  after  the  determination  or  in 
defeasance  of  such  estates  in  tail  male  or  in  tail  or  any  of  them, 
and  so  subject  and  discharged,  To  such  Uses,  Upon  such  Trusts,  and 
in  such  manner  generally  as  the  said  E.  F.  and  the  Vendor  should 
from  time  to  time  or  at  any  time  by  deed  revocable  or  irrevoc- 
able jointly  appoint.  And  in  default  of  such  appointment.  To 
the  Uses  therein  mentioned. 

And  whereas  by  an  Indenture  of  Eesettlement  (hereinafter  Reeiui  of  the 

called  the  Second  Settlement)   dated  the day  of  ,  and     *"®    "^'"^  ' 

made  between  the  said  E.  F.  of  the  1st  part,  the  Vendor  of  the 
2nd  part,  Mary  S.  (spinster),  of  the  3rd  part,  and  the  Trustees 
of  the  4th  part  (being  a  Settlement  made  in  consideration  of  the 

marriage  solemnised   on  the  day    of    between    the 

Vendor  and  the  said  Mary  S.),  the  said  E.  F,  and  the  Vendor,  in 
exercise  of  the  power  (/>)  for  that  purpose  conferred  on  them  by 
the  recited  Disentailing  Assurance,  appointed  that  the  heredita- 
ments comprised  in  the  First  Settlement  and  then  remaining 
unsold  (including  the  hereditaments  hereinafter  described) 
should,  subject  to  the  said  jointure  rent-charge  of  i'500  limited 
by  the  First  Settlement,  remain  and  be  (after  the  solemnisation 
of  the  then  intended  marriage),  To  the  Us.i  of  the  said  E.  F. 
during  liis  life,  and' so  as  to  restore  his  statutory  and  other 
powers  under  the  First  SeUlement  (c)  and  the  power  of  sale 
conferred  on  the  Trustees  thereof,  with  remainder  To  the  Use  of 

{b)  In  resettling  it  is  generally  desirable  to  I'eliniit  the  existing  jointures  Eelimitation  of 
and  portion  terms  ;  this  will  facilitate  the  release  of  the  original  jointures   family  charges. 
and  portions.     If  the  original  jointress  will  release  the  original  jointure 
and  accept  a  new  one,  this  is  desirable. 

(c)  It  is  no  longer  desirable  to  restore  the  life  estate,  see  7/e  Corinrallis-   Restoration  of 
West  and  Munro,  190;3,  2  C'h.  1-3U;   72  L.  J.  Ch.  499  ;  Re  Lord   Wimhorne  and   life  estate  or 
Browne,  1904,  1  Ch.  531 ;  73  L.  J.  Ch.  270  ;  but  where  necessary  the  powers  P"^^*^^®' 
can  be  restored.     In  A'e  Cornirallis-Wcst  ami  Munro,  sup.,  no  settlement  was 
created    by  the    instrument    restoring    the    life    estate    and    giving    the 
remainderman  the  fee  simple,   for  the  tenant  for  life  was  in  of  his  old 
estate  ;  hence  no  S.  L.  Act  trustees  could  be  appointed  of  that  instrument 
.  alone. 
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Death  of  first 
tenant  for  life. 

Recital  of 
Order  appoint- 
ing S.  L.  Act 
Trustees  of  the 
compound 
settlement 


Agreenient 
for  sale. 


Conveyance 
by  tenant 
for  life. 


the  Vendor  dni-iiig  his  life,  with  divers  remainders  over,  And  the 
Trustees  were  appointed  to  be  the  trustees  of  the  Second  Settle- 
ment for  all  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890 : 

And  whekeas  the  said  E.  F.  died  on  the day  of . 

And  whereas  by  an  Order  (d)  of  the  Chancery  Division  of  the 

High  Court  of    Justice  made  on  the day  of  by  the 

Honourable   Mr.    Justice    ,    In    the    matter    of    the    First 

Settlement,  the  recited  Disentailing  Assurance,  and  the  Second 
Settlement,  And  in  the  matter  of  the  Settled  Land  Acts,  1882  to 
1890,  the  Trustees  were  appointed  to  be  trustees  of  the  Settle- 
ment ci'eated  by  the  said  three  instruments  for  the  purposes  of 
the  said  Acts : 

And  whereas  the  Vendor,  as  such  tenant  for  life  in  possession 
as  aforesaid,  has  agreed  to  sell  to  the  Purchaser  the  heredita- 
ments hereinafter  described  and  the  fee  simple  thereof  in  posses- 
sion free  from  incumbrances  at  the  price  of  £ : 

NOW  THIS  INDENTUKE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 
the  sum  of  £  - — -  now  paid  by  the  Purchaser  by  the  direction 
of  the  A^endor  to  the  Trustees  as  such  trustees  as  aforesaid  (the 
receipt  of  which  sum  the  Trustees  hereby  acknowledge),  the 
Vendor,  in  exercise  of  the  power  for  this  puri30se  conferred  on 
him  by  the  Settled  Land  Acts,  1882  to  1890,  and  of  all  other 
powers  and  As  Beneficial  Owner,  hereby  conveys  unto  the 
Purchaser 


Compound 
settlements. 


((7)  The  order  will  be  made  vmder  s.  38  of  the  S.  L.  Act,  1882.  It  is  not 
necessary,  though  generally  desirable,  that  the  trustees  appointed  of  the 
compound  settlement  should  be  the  existing  trustees  of  either  settlement. 
As  to  who  the  C'oui't  will  or  will  not  appoint,  see  "Wolst.  Conv.  Acts,  9th. 
ed.,  p.  3y6.  For  a  full  discussion  as  to  when  it  is  necessary  to  have  trustees 
of  the  compound  settlement  appointed  by  the  Covu-t,  see  Wolst.  Conv.  Acts, 
9th  ed.,  325  et  seq. ;  also  lie  MarshaU's  Settlement,  1905,  2  Ch.  325;  74 
L.  J.  Ch.  588.  The  statement  at  p.  327  of  Wolst.  Conv.  Acts  on  the 
authority  of  Be  Spencer's  S.  E.,  1903,  1  Ch.  75;  72  L.  J.  Ch.  59,  that  "a 
declaration  in  a  settlement  that  the  trustees  thereof  should  be  trustees  of 
the  compound  settlement  made  by  that  settlement  and  any  ^»-ior  instruments  is 
ineffectual"  is  qvialified  by  7?e  Sjiearmans  S.  E.,  1906,  2  Ch.  502  ;  75  L.  J.  Ch. 
729,  deciding  that  the  tenant  for  life  and  tenant  in  tail  of  estates  unfettered 
by  any  charges  or  powers .  of  charging  could,  in  resettling  the  estates, 
appoint  trustees  of  the  compound  settlement  constituted  by  the  original 
settlement  and  resettlement;  but  in  this  case  it  is  undesirable  and 
unnecessary  to  create  a  compound  settlement. 


Jl 
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All  those,  &c.  (see  Foniis  in  Seet.  II.,  sup.), 
To  HOLD  UNTO  and  To  the  use  of  the  Purchaser  in  fee  simple, 
discharged  from  all  the  limitations,  trusts,  j)owers,  and  pro- 
visions of  the  First  Settlement,  the  recited  Disentailing  Assurance, 
and  the  Second  Settlement,  and  from  all  estates,  interests,  and 
charges  subsisting  or  to  arise  thereunder. 

2.  Provided  always,  that  so  far  as  regards  {continue  as  in  Form 
No.  1,  Sect.  III.,  sup.). 

3.  The  Vendor  hereby  acknowledges  the  right  of  the  Purchaser  Acknowiedg- 
to  production  of  the  First  Settlement,  the  recited  Disentailing  imdertaking  as 
Assurance,  and  the  Second  Settlement,  and  to  delivery  of  copies  *°  ciocuments. 
thereof,  And  hereby  undertakes  for  the  safe  custody  thereof. 

In  witness,  &c. 

No.  IV. 

CONVEYANCE  of  Copyholds  hj  a  Tenant  for  Life  under 
the  Settled  Land  Acts. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  {tenant  Parties. 

for  life  {e)  )  (hereinafter  called  the  Vendor),  of  the  1st  part,  M.,  of, 

&c.,  and  N.,  of,   &c.   (hereinafter   called  the  Trustees),  of   the 

2nd  part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of 

the  3rd  part :  Recital  of 

settlement  of 

Whereas  by  an  Indenture  of  Settlement  dated  the day  ^°he^.e°Jertied 

of  ,  and   made  between  the  Vendor  of  the  1st  part,  Jane  by  reference 

to  the  uses  of 

L.,  spinster,  of  the  2nd  part,  and  the  Trustees  of  the  3rd  pait  freeholds,  ad- 

/j-  -T-!  -VT-,,      ,-,  T  s  mittance  of 

(COnunue  as  in  lorm  Ao.  24,  Sect.  I.,  SUJ).)  :  Trustees,  and 

^ agreement  for 

sale. 

(e)  This  conveyance  passes  the  right  to  admission,  and  no  surrender  is  Effect  of  con- 
necessary.     It  is  sufficient  that  the  deed  be  entered  on  the  com-t  rolls  of  the  ^'^yance  of 
•'  copyholds 
manor :  S.  L.  Act,   1882,  s.  20  (3).      The  purchaser  must  be  admitted  on  under  S.  L. 

payment   of  the   cu.stomary   fines.     For  a   fonn   of   admittance,    see   next  ^^'^s- 
Precedent. 

Where  a  testator  has  devised  his  copyholds  to  his  trustees  upon  trust  to  Fines  paj-able 

pay  the  rents  to  his  widow,  who  is  selling  the  property  under  the  S.  L.  g^fit^^jg^' 

Acts,  the  lord  of  the  manor  is  only  entitled  to  a  fine  on  the  admission  of  the  tenant  for  life 

purchaser,  and  not  to  the  fine  which  would  have  been  payable  if  the  trustees  t)^^oye 

had  been   admitted:    Be  Nmjl&r  and  Spendla  (1886),  34  Ch.   D.    217;  56  ofUustees. 
L.  J.  Ch.  453 ;  and  see  Wolst.  Conv.  Acts,  9th  ed.,  363. 

("ustomarj'  freeholds  are  generally  conveyed  in  the  same  way  as  freelmlds,  Customary 

but  iu  some  cases  the  purchaser  has  also  to  be  admitted.  freeholds. 

P.  26 
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Statutory 
conveyance 
of  copyholds. 


Habendum. 


Proviso 
restricting 
implied  cove- 
nants for  title. 

Acknowledg- 
ment and 
undertaking  as 
to  documents. 


NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ hy  the  direction  of  the  Vendor  now  paid  hy  the 

Purchaser  to  the  Trustees  as  such  trustees  as  aforesaid  (the 
receipt  of  which  sum  the  Trustees  hereby  acknowledge),  the 
Vendor,  in  exercise  of  the  power  for  this  purpose  conferred  on 
him  by  the  Settled  Land  Acts,  1882  to  1890,  and  of  all  other 
powers,  and  As  Beneficial  Owner,  hereby  conveys  unto  the 
Purchaser 

All  those,  &c.  {parceh,  Form  No.  17,  Sect.  II.,  snj).), 
To  HOLD  unto  and  To  the  use  of  the  Purchaser,  his  heirs  and 
assigns,  at  the  will  of  the  lord,  according  to  the  custom  of  the 

said  Manor  of ,  at  and  under  the  rents,  fines,  heriots,  suits 

and  services  therefor  due  and  of  right  accustomed.  But  discharged 
from  all  the  limitations,  trusts,  powers  and  provisions  of  the 
recited  Settlement  and  from  all  estates,  interests  and  charges 
subsisting  or  to  arise  thereunder. 

2.  Provided  always,  that  so  far  as  regards  {continue  as  in  Form 
No.  1,  Sect.  III.,  sup.). 

3.  The  Vendor  hereby  acknowledges  {continue  as  in  Form  No.  6, 
Sect.  III.,  sup.     Add  Form  No.  11,  Sect.  III.,  if  required). 

In  witness,  &c.     {Add  ScJicduIes.) 


No.  V. 


Recitals. 
Settlement. 


Surrender  to 
Trustees. 


ADMITTANCE  out  oj  Court  q/ Purchaser  on  Conveyance  o/ 
Copyholds  hy  Tenant  for  Life,  the  Money  being  paid  to 
Trustees. 

The    Manor   of   1 

In  the  County  of \ 


[Recite  Settlement  as  in  Form  No.  24,  Sect.  I.,  sup.,  inserting  the 
names  of  tlie  parties  in  place  of  the  definitions,  and  saying,  according 
to  the  custom  of  this  Manor  the  copyhold  hereditaments  therein 
mentioned  and  hereinafter  described  (/)]  : 

And  whereas  on  the day  of  the  said  A.  B.  came 

before  the  steward  of  this  Manor,  and  in  pursuance  of  the  covenant 
contained  in  the  recited  Settlement  did  out  of  Court  surrender 


(  /')  An  extract  from  this  settlement  in  the  form  of  this  recital  shovild  he 
iirst  entered  on  the  rolls,  see  S.  L.  Act,  1882,  s.  20  [3). 
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into  the  hands  of  the  lord  of  this  Manor,  by  the  hands  and 
acceptance  of  the  then  steward,  by  the  rod,  according  to  the 
custom  of  this  Manor,  All,  &c.  (to  which  same  premises  the  said 

A.  B.  was  admitted  on  the day  of ),  To  the  use  of  the 

said  M.  and  N.,  their  heirs  and  assigns,  according  to  the  custom 
of  this  Manor. 

And  whereas  on  the  day  of  the  said  M.  and   N.  Admittance. 

were  admitted  to  the  said  copyhold  hereditaments  hereinafter 
described,  To  hold  to  the  said  M,  and  N.  and  their  heirs  according 
to  the  custom  of  this  Manor  : 

And  whereas  by  an  Indenture  of  Conveyance  (//)   dated  the   statutory 

day  of  ,   and  made    between   the  said  A.   B.   of   the  of"co'ii*yho*ids. 

1st  part,  the  said  M.  and  N.  of  the  *2nd  part,  and  C.  1).,  of,  &c., 

of  the  3rd  part,  in  consideration  of  the  sum  of  £ paid  by 

the  said  C.  I),  to  the  said  M.  and  N.,  as  trustees  of  the  recited 
Settlement,  the  said  A.  B.,  as  tenant  for  life  in  possession  under 
the  said  Settlement,  and  in  exercise  of  the  power  conferred  on 
him  by  the  Settled  Land  Acts,  1882  to  1890,  and  of  every  other 
power  enabling  him,  conveyed  All,  &c.,  (set  out  parcch  as  in  the 
Conveiicuice). 

To  HOLD  unto  and  To  the  use  of  the  said  C.  D.,  his  heirs  and 
assigns,  according  to  the  custom  of  this  Manor,  and  at  and  under 
the  rents,  fines,  heriots,  suits  and  services  therefor  due  and  of 
right  accustomed : 

NOW  BE  IT  REMEMBERED  (/0,that  on  the •  day  of the  Admitiauce. 

said  C.  D.  came  before  X.  Y.,  steward  of  this  Manor,  out  of  Court, 
that  is  to  say,  at  his  dwelling-house,  situated  in,  &c.,  and  prayed 
to  be  admitted  to  all  the  customary  or  copyhold  hereditaments 
lying  within  and  parcel  of  this  Manor  so  conveyed  to  him,  the 
said  C.  D.,  by  the  recited  Conveyance  (and   to  which    the  said 

M.  and  N.  were  admitted  as  aforesaid  on  the day  of  — — ), 

To  which  the  lord  of  the  said  Manor,  by  the  same  steward, 
granted  to  the  said  C.  D.  seisin  thereof  by  the  rod. 

To  HOLD  unto  the  said  C.  D.  and  his  heirs,  to  be  liolden  of  the 
lord  by  copy  of  court  roll  at  the  will  of  the  lord,  according  to  the 

(.v)  See  last  Precedent.  This  deed  i^huuld  be  also  first  entered  un  the 
court  rolls,  see  S.  L.  Act,  1882,  s.  120  (.']). 

(A)  The  form  of  the  admission  may  vary  accordiuy  to  tlie  custom  of  the 
manor. 

26—2 
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custom  of  this  Manor,  by  fealty,  suit  of  court,  the  ancient  annual 
rents,  heriots  and  fines  when  they  sball  happen,  and  other  the 
duties  and  services  therefor  due  and  of  right  accustomed,  and  so 
(saving  the  rights  of  the  lord)  the  said  C.  D.  is  by  the  said  steward 
admitted  tenant  thereof,  and  pays  to  the  lord  on  such  his 
admittance  a  fine  [certain]  of  £ ,  and  his  fealty  is  respited. 

No.  VI. 


ASSIGNMENT  of  Leaseholds  by  a  Tenant  for  Life  under 
the  Settled  Land  Acts,  wliere  the  Settlement  ivas 
made  hi/  Deed.  Vaiuations  irlterc  the  Settlement  icas 
made  by  Will. 

Parties.  THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  {tenant 

for  life)  (hereinafter  called  the  Vendor),  of  the  1st  part,  M.,  of,  &c., 
and  N.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the  '2iid  part, 
and  C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the 
3rd  part  : 

Whereas  hy  an  Indenture  of  Lease  (Form  No.  28,  Sect.  I.,  siij).) : 

And  whereas  {Form  No.  30,  Sect.  I.,  suj).,  where  the  necessary 

variations  will  he  found,  and  add,  in  the  case  of  a   Will,  recitals 

of  the  death  of  the  testator  without  linving  revoked  or  altered  his 

Will,  probate,  and  the  assent  by  the  Executors)  : 

And  whereas  the  Vendor,  as  tenant  for  life  in  possession  under 
the  recited  Settlement  [Will],  has  agreed  to  sell  to  the  Purchaser 
free  from  incumbrances  the  premises  demised  by  the  recited 
Lease  for  the  residue  of  the  term  thereby  granted  at  the  price  of 
£ : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 
1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ by  the  direction  of  the  Vendor  now  paid   by 

the  Purchaser  to  the  Trustees  as  such  trustees  as  aforesaid  (the 
receipt  of  which  sum  the  Trustees  hereby  acknowledge),  the 
Vendor,  in  exercise  of  the  power  for  this  purpose  conferred  on  him 
by  the  Settled  Land  Acts,  1882  to  1890,  and  of  all  other  powers, 
and  As  Beneficial  Owner,  hereby  assigns  unto  the  Purchaser 
Parcels.  All  the  preuiises   comprised   in  and    demised  ])y  the  recited 

Lease, 


Recital  of 
Lease. 

Settlement 
of  or  Will 
bequeathing 
leaseholds  by 
reference  to 
uses  of 
freeholds. 

Agreement 
for  sale. 


Conveyance  by 
tenant  for  life. 
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To  HOLD  unto  the  Purchaser  for  the  residue  of  the  term  granted  Habendum. 
by  the  recited  Lease  at  the  rent  and  subject  to  the  lessee's  covenants 
and  the  conditions  hy  and  in  the  said  Lease  reserved  and  con- 
tained and  henceforth  on  the  part  of  the  lessee  to  be  paid, 
observed,  and  performed,  But  discharged  from  all  the  limitations, 
trusts,  powers  and  provisions  of  the  recited  Settlement  [Will  of 

the  said ,  deceased]  and  from  all  estates,  interests  and  charges 

subsisting  or  to  arise  thereunder, 

2.  Provided  always,  that  so  far  as  regards  {continue  as  in  Form  Proviso 
No.  1,  Sect.  III.,  s„p.).  ]^^^ 

3.  The  Purchaser  hereby  covenants  with  the  Vendor  (0  {Form  ^r  tltte*'^ 

Xo.  5,  Sect,  in.,  sup.).  Covenant  by 

4.  The  Vendor  hereby  acknowledges  (continue  as  in  Form  Xo.  6,  Pui'^haser  to 

^'  o       \  yj  ^,    p.^y  rent,  &c. 

Sect.  III.,  sup.,   if  required ;   also   Form    Xo.    11,   Sect.   III.,   if  Acknowiedg- 

Oment  and 
undertaking  as 
In  witness,  &C.  *«  documents. 


No.  VIL 

CONVEYANCE  of  Fkeeholds,  Copyholds,  a]td  Leaseholds 
1)1/  a  Tenant  for  Life  under  a  Settlement,  where  the 
purchase-money  is  paid  to  Trustees  appointed  hij  the 
Settlor  for  the  purposes  of  the  Settled  Land  Acts. 

THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  kc.  (tenant  P'«"e^- 
/or  Z[fe)  (hereinafter  called  the  Vendor)  of  the  1st  part,  M.,  of,  &c., 
and  N.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the  2nd  part, 
and   C.   D.,  of,   &c.   (hereinafter  called   the  Purchaser),  of  the 
3rd  part : 

Whereas  by  an  Indenture  of  Lease  {Recite  Lease  to  Vendor  as  Recital  of 

'  Lease. 

in  I'orm  JSio.  28,  Sect.  I.,  sup.)  : 

And  whereas  by  an  Indenture  of  Settlement  (continue  as  in  Recital  of 

7-1  nT  •  1        I-         1      1  n  1  T  settlement  of 

rorm  No.  24,  Sect.  I.,  sup.,  saying  "the  freehold  hereditaments  the  freeholds, 
hereinafter  described   (with  other  hereditaments)"   in  place  o/ J'^fsehoids.*" 

(/)  The  settlement  wovilcl  not  contain  any  covenant  by  the  trustees  to  pay  Covenant  to 

rent,  &c.  ;  hence  they  cease  to  be  liable  in  regard  to  futiu-e  breaches  under  P''^X  ^^^^^  °^^ 

the  lease  on  the  assignment  to  the  purchaser.     The  tenant  for  life  will,  if  he  under  S.  L. 

acqiiired  and  settled  the  lease,  remain  lial)le  under  the  covenants  in  the  lease,  ^^^s. 
and  as  vendor  would  then  be  entitled  to  a  covenant  from  the  purchaser. 
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Admission  of 
Trustees. 


Agreemcnti 
for  sale. 


Conveyance  of 
freeholds  and 
coiijholds. 


Parcels. 


"  tliefrcrliohl  Ji('r('(Ut<(»i('iits  therein  mentioned,'"  and  add,  "And by 
the  said  Indenture  the  premises  comprised  in  the  recited  Lease 
were  (with  other  leasehold  hereditaments)  assigned  to  the 
Trustees  for  the  residues  of  the  respective  terms  therein,  Upon 
trust  out  of  the  rents  and  profits  thereof  to  pay  the  rents  and 
perform  the  lessee's  covenants  in  the  said  respective  Leases 
reserved  and  contained,  and  subject  thereto  Upon  trusts  and 
subject  to  powers  and  provisions  as  nearly  corresponding  with 
the  uses  declared  concerning  the  freehold  hereditaments  thereby 
settled  as  the  different  tenure  would  permit,  but  subject  to  a 
restriction  against  the  absolute  vesting  of  leaseholds  for  years 
in  any  infant  tenant  in  tail  [male]  by  purchase  as  therein 
mentioned : 

And  whereas  {Recite  sununider  to  and  admission  of  Tnisfees  as  in 
Form  No.  24,  Sect.  I.,  siip.)  : 

And  whereas  the  Vendor  as  tenant  for  life  in  possession  under 
the  recited  Settlement  has  agreed  to  sell  to  the  Purchaser  free 
from  incumbrances  the  freehold  and  copyhold  hereditaments 
hereinafter  described  and  the  premises  comprised  in  the  recited 
Lease  for  the  residue  of  the  term  thereby  granted  at  the  j)rice  of 
£■ (A): 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 
1.  In  pursuance  of  the  said  Agreement  and  in  consideration  of 

the  sum  of  £ now  paid  by  the  Purchaser  by  the  direction  of 

the  Vendor  to  the  Trustees  as  such  ti'ustees  as  aforesaid  (the 
receipt  of  which  sum  the  Trustees  hereby  acknowledge),  the 
Vendor,  in  exercise  of  the  power  conferred  on  him  for  this  pur- 
pose by  the  Settled  Land  Acts,  1882  to  1890,  and  of  all  other 
powers,  and  As  Beneficial  Owner,  hereby  conveys  unto  the 
Purchaser — • 

First,  All  those  freehold  hereditaments,  &c.  (see  Forms  in. 
Sect.  II.,  sup.), 

And  secondly.  All  those  copyhold  hereditaments,  Sec.  {Fhiin 
No.  17,  Sect.  II.,  suj).), 

{Jc)  As  no  separate  siu-render  of  the  copyholds  is  necessary  (see  S.  L.  Act, 
1882,  s.  20  (3)  ),  no  axiportionment  of  the  purchase-money  for  the  purposes  of 
the  Stamp  Act,  1891,  is  required.  This  deed  must  be  entered  on  the  rolls. 
This  is  an  exception  to  the  rule  that  copyholds  must  be  dealt  with  by  a 
customary  assui'ance.  For  a  form  of  Admittance,  see  Prec.  V.,  p.  402,  suji., 
of  this  Group. 
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To  HOLD,  HS  to  the  said  freehold  hereditaments,  unto  and  To  the  Habendum. 
USE  of  the  Purchaser  in  fee  simple,  and  as  to  the  said  copyhold 
hereditaments,  unto  and  To  the  use  of  the  Purchaser,  his  heirs 

and  assigns,  according  to  the  custom  of  the  said  Manor  (l)  of 

at  and  under  the  rents,  fines,  heriots,  suits  and  services  therefor 
due  and  of  right  accustomed,  And  as  to  all  the  said  freehold  and 
copyhold  hereditaments,  discharged  from  all  the  limitations, 
trusts,  powers  and  provisions  of  the  recited  Settlement,  and 
from  all  estates,  interests  and  charges  subsisting  or  to  arise 
thereunder. 

2.  For  the  consideration  aforesaid  the  Vendor,  in  exercise  of  Assignment  of 
the  power  for  this  purpose  conferred  on  him  by  the  Settled  Land  leaseholds. 
Acts,  1882  to  1890,  and  of  all  other  powers,  and  As  Beneficial 

Owner,  hereby  assigns  unto  the  Purchaser 

All  the  premises  comprised  in  and  demised  by  the  recited  Parcels. 
Lease, 

To  HOLD  unto  the  Purchaser  for  the  residue  of  the  term  granted  Habendum. 
by  the  recited  Lease  at  the  rent  and  subject  to  the  lessee's  cove- 
nants and  the  conditions  by  and  in  the  said  Lease  reserved  and 
contained,  and  henceforth  on  the  part  of  the  lessee  to  be  paid, 
observed,  and  performed,  But  discharged  from  all  the  limita- 
tions, trusts,  powers  and  provisions  of  the  recited  Settlement 
and  from  all  estates,  interests  and  charges  subsisting  or  to  arise 
thereunder. 

3.  Provided  always,  that  so  far  as  regards  {continue  as  iii  Form   Proviso 

No.  1,  Sect.  III.,  sup.).  implied''^ 

4.  The  Purchaser  hereby  covenants  with  the  A'endor  {Forin   f^J^f^^g*^ 

No.  5,  Sect.    III.,  sup.):  Covenant  by 

5.  The   Vendor   hereby  acknowledges  (contiuue   as    in   Form  psJ^yrenwt" 
No.  6,  Sect.  III.,  sup.,  if  required).  Acimowiedg- 

In   witness,   &c.   {Add  Schedules  of  freeholds,  copijhohls,   cuid  uiXVuking  as 
documents  if  required.)  to  documents. 


{I)  The  manor  will  be  referred  to  in  the  recital  of  the  Settlement. 
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No.  YIII. 

CONVEYANCE  of  Freeholds  hy  a  Tenant  for  Life  under 
the  Settled  Land  Acts,  irJiere  a  Mortgagee  i)i  fee 
Concurs.  Variations  icliere  the  Mortgage  Debt  is 
charged  on  the   Proceeds  of  Sale  (ni). 


THIS  INDENTUEE,  made  the 


day  of Between  G.  H., 


of,  &c.  (hereinafter  called  the  Mortgagee),  of  the  1st  part,  A.  B., 
of,  &c.  (tenant  for  life)  (hereinafter  called  the  Vendor),  of  the 
2nd  part,  M.,  of,  &c.,  and  N.,of,  &c.  (hereinafter  called  the  Trustees), 
of  the  3rd  part,  and  C.  D.,  of,  &c.  (hereinafter  called  the 
Purchaser),  of  the  4th  part  : 

Whereas  by  an  Indenture  of  Mortgage  dated  the day  of 

,  and  made  between  F.  B,  of  the  one  part  and  the  Mortgagee 


of  the  other  part,  the  said  F.  B.,  being  then  seised  in  fee  simple 
in  possession  free  from  incumbrances,  conveyed  the  heredita- 
ments hereinafter  described  to  the  Mortgagee  in  fee  simple  sub- 
ject to  redemption  by  the  said  F.  B.  or  the  persons  deriving  title 
under  him  on  payment  to  the  Mortgagee  of  the  principal  sum  of 
£ ,  with  interest  thereon  as  therein  mentioned  : 

And  whereas  the  said  F.  B.  duly  made  his  Will  dated  the 

day  of  and  thereby,  after  appointing  the  Trustees  to  be  the 

executors  and  trustees  thereof  for  all  the  purposes  of  the  Settled 
Land  Acts,  1882  to  1890,  devised  the  hereditaments  hereinafter 
described  (subject  to  the  recited  Mortgage  and  the  principal 
money  and  interest  thereby  secured).  To  the  use  of  his  son,  the 
Vendor,  during  his  life,  with  divers  remainders  over  : 

And  whereas  the  said  testator  died  on  the  day  of  

without  having  revoked  or  altered  his  said  Will,  which  was  on  the 

day  of  duly  proved  at  the  Principal   [ District] 

Probate  Eegistry  by  the  Trustees  : 

(?n)  It  is  conceived  that  if  a  person  entitled  to  a  charge  which  the  tenant 
for  life  could  not  overreach  conciu's  in  a  sale  and  releases  the  land  sold 
the  charge  does  not  attach  to  the  i^urchase-money,  but  that  the  chargee 
can  by  express  agreement  acquire  a  valid  lien  on  the  purchase-money  and 
the  interim  investments  thereof  without  an  actual  reinvestment  in  land  and 
the  creation  of  a  substituted  security  under  S.  L.  Act,  1882,  s.  24  (4).  In 
such  case  it  seems  that  the  consent  of  the  chargee  woiild  be  necessary  to 
any  investment  or  other  application  under  s.  22  (2),  see  Wolst.  Conv.  Acts, 
9th  ed.,  343,  344. 
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And  whereas  the  Vendor,  as  tenant  for  life  in  possession  under  Agreement 
the  recited  Will,  has  agreed  to  sell  to  the  Purchaser  the  heredita- 
ments  hereinafter    described   and   the     fee    simple    thereof    in 
possession  free  from  incumbrances  at  the  price  of  t' : 

And  whereas  the  said  sum  of  £ is  still  owing  to  the  Agreement  by 

]\rortgagee  upon  the  security  of  the  recited  Mortgage,  all  interest  concur^wliere 
thereon  having  been  paid  as  he  hereby  acknowledges,  and  he  has  lie  is  paid  off. 
agreed  upon  receiving  the  sum  so  due  to  him  to  join  in  these 
presents  in  manner  hereinafter  appearing  : 

[And  whereas  the  said  sum  of  £ ,  with  the  current  interest   [Variation. 

thereon,  is  still  owing  to  the  Mortgagee  upon  the  security  of  the  Mort<^^^eetJ 
recited  Mortgage,  and  it  has  been  agreed  that  the  Mortgagee  concur  where 

'^^    "    '  "  .       t'le  mortgage 

shall  release  the  hereditaments  hereinafter  described  from  his  debt  is  left 

•  !•  fi         charged  on 

said    mortgage    debt,    and     that    m   consideration    thereof  the  the  proceeds 
purchase-money  and  the  hereditaments  to  be  hereafter  purchased  °  *"^  '^'■^ 
therewith  and  the  investments  upon  which  the  same  shall  in  the 
meantime  be  invested  shall  be  made  a  substituted  security  for 
the  said  mortgage  debt  (u)  :] 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  Agreement  and  in  consideration  of  Conveyance  by 

the  sum  of  £ now  paid  by  the  Purchaser  by  the  direction  of  tenaiftTor'iife. 

the  Vendor  to  the  Mortgagee  (o)  (the  receipt  of  which  sum  the 

Mortgagee  hereby  acknowledges),  and  of  the  sum  of  £, now 

paid  by  the  Purchaser  by  the  direction  of  the  Vendor  to  the 
Trustees  as  such  trustees  as  aforesaid  (the  receipt  of  which  sum 

of  £ and   the  payment   of   which   sum   of  i' ,  making 

together  the  said  purchase-money  of  £ ,  the  Trustees  hereby 

acknowledge),  the  Mortgagee,  As  Mortgagee,  and  according  to 
his  estate,  hereby  releases  and  conveys,  and  the  Vendor,  in  exercise 
of  the  power  for  this  purpose  conferred  on  him  by  the  Settled 
Land  Acts,  1882  to  1890,  and  of  all  other  powers  and  As 
Beneficial  Owner,  hereby  conveys  and  confirms  laito  the 
Purchaser 

All  those,  &c.  {see  Forms,  Sect.  11. ,  sup.),  Parcels. 


{n)  The  mortgagee  should  take  a  separate  agreement  from  the  tenant  for 
life  for  evidencing  this  arrangement. 

(o)  Of  course,  if  the  mortgagee  is  simply  releasing  witliout  taking  any 
part  of  the  purchase-money,  all  reference  to  payment  to  him  will  be  omitted. 
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Habendum. 


Proviso 
restricting 
implied 
covenants 
for  title. 

Acknowledg- 
ment and 
undertaking  as 
to  documents. 


To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple 
discharged  from  all  principal  money  and  interest  secured  by  and 
from  all  claims  under  the  recited  Mortgage,  and  rom  all  the 
limitations,  trusts,  powers  and  provisions  of  the  recited  "Will 
of  the  said  F.  B.,  and  from  all  estates,  interests  and  charges 
subsisting  or  to  arise  thereunder. 

2.  Provided  always,  that  so  far  as  regnrdH  {continue  as  in  Form 
No.  1,  Sect.  III.,  sujh). 

3.  The  Vendor  hereby  acknowledges  (continue  as  in  Form  No.  6, 
Sect.  III.,  sujK,  if  required;  also  Form  No.  11,  Sect.  III.,  if 
required). 

In  witness,  &c.  (Add,  Scliedules  of  freeholds  and  documents  if 
required.) 


No.  IX. 

DEED  of  Consent  hi/  Mortgagees  of  a  Life  Estate  in 
settled  land  to  a  Sale  htj  the  Tenant  for  Life  under  the 
Settled  Land  Acts. 


Parties. 


Recite 
Settlement. 


Mortgages  by 
tenant  for  life. 


THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (here- 
inafter called  the  First  IMortgagee),  of  the  1st  part,  C.  D.,  of,  cKrc. 
(hereinafter  called  the  Second  Mortgagee),  of  the  2nd  part,  E.F., 
of,  &c.  (hereinafter  called  the  Third  Mortgagee),  of  the  3rd  part, 
and  G.  H.,  of,  A-c.  (toiantfor  life),  of  the  4th  part: 

Whereas  by  an  Indenture  of  Settlement  dated,   &c.,  certain 

hereditaments  in  the  County  of •  were  limited  to  uses  under 

which  the  said  G.  H.  is  tenant  for  life  in  possession  : 

And  whereas  the  said  G.  II.  has  executed  mortgages  of  liis 
life  estate  (}))  in  the  settled  hereditaments  in  favour  of  the  First, 


{p)  Having  regard  to  s.  50  of  the  Settled  Land  Act,  1882,  the  consent  of 
mortgagees  of  the  life  estate  of  the  tenant  for  life  should  be  obtained  to  a 
sale.  Sometimes  the  consent  is  given  under  a  6(1.  agreement  stamp.  It 
will  be  foimd  more  convenient,  especially  where  there  are  several  mort- 
gages on  a  life  estate,  to  make  the  mortgagees  give  their  consent  by  a 
separate  document  instead  of  in  the  conveyance.  Where  a  mortgagee  of  the 
life  estate  concurs  in  the  sale  the  mortgage  is  recited  and  the  tenant  for  life 
conveys  "  with  the  consent  of  the  mortgagee."  The  mortgagee's  estate 
passes  by  the  exercise  of  the  statutory  power:  Be  Dickin  and  Kelsall,  1908, 

1  Ch.  213  ;  7*7  L.  J.  Ch.   177.      If  the  mortgagee  consents  to  the  sale  his 
concurrence  in  the  conveyance  is  not  necessary  :  Mt  Davits  ayid  Kent,  1910, 

2  Ch.  35,  -  ^ 
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Second,  and  Third  Mortgagees  respectively,  the  short  particulars 
of  which  mortgages  are  contained  in  the  tirst  Schedule  hereto  : 

And  whereas  the  said  G.  H.  is  desirous  of  selling  the  heredita-   That  tenant 
ments  mentioned  in  the  second  Schedule  hereto  (being  part  of  to  sell  under 
the  settled  hereditaments)   under  the  powers  conferred   by  the   ^'  ^'    ^^^' 
Settled  Land  Acts,  1882  to  1890,  and  he  has  requested  the  First, 
Second,  and  Third  Mortgagees  respectively  to  give  their  consent 
to  such  sale,  which  they  have  agreed  to  do  in  manner  hereinafter 
appearing  : 

NOW  THIS  INDENTURE   WITNESSETH    and  it   is  hereby  witnessing 

agreed  as  follows  : —  '"'^^  ' 

1.  In  consideration  of  the  premises,  the  First,  Second,  and  Third  Mortgagees' 
Mortgagees  respectively  hereby  consent  to  the  said  G.  H.  selling  tenant  for  life 
the  hereditaments  comprised  in  the  second  Schedule  hereto,  or  ^^^^"^s- 
any  part  thereof,  under  the  powers  conferred  by  the  Settled  Land 

Acts,  1882  to  1890. 

2.  The  life  estate  or  interest  of  the  said  G.  H.  in  the  money  to  Declaration 
arise  from  the  sale  of  the  said  hereditaments,  and  in  the  land  to  shaii'be'^tm'ns-^ 
be  purchased  with  such  money,  and  in  the  investments  upon  which  f'^f®'^  \"}^^^  , 

'-  .  interest  m  sale 

such  money  shall  in  the  meantime  be  invested,  shall  be  charged  moneys  (q). 
with  the  payment  of  all  principal  money  and  interest  secured  or 
intended  to  be  secured  by  the  several  Mortgages  mentioned  in 
the  first  Schedule  hereto  in  like  manner  and  with  the  same 
priorities  as  the  life  estate  of  the  said  G.  H.  in  the  hereditaments 
which  shall  be  sold  as  aforfesaid  would  have  remained  charged 
therewith  if  the  same  had  not  been  sold. 

3.  The  First  Mortgagee  as  to  the  Mortgage  mentioned  in  the  Aciinowiedg- 
first  part,  the  Second  Mortgagee  as  to  the  Mortgage  mentioned  in  ao'^^„nents. 
the  second  part,  and  the  Third  Mortgagee  as  to  the  Mortgage  men- 
tioned in  the   third   part   of   the  first  Schedule,  hereto  hereby 
acknowledge  the  right  of  the  said  G.  H.  to  production  of   the 
respective     mortgages    aforesaid     and     to    delivery    of    copies 

thereof  (r). 

In  witness,  &c. 

(7)  This  declaration  avoids  any  question  whether  the  charges  on  the  life 
estate  would  attach  to  land  purchased  with  the  proceeds  of  the  land  sold  : 
(/.  8.  L.  Act,  1.SS2,  s.  24  (2),  which  mentions  only  uses,  &c.,  created  under 
powci's  of  charging  ;  and  sub-s.  4  of  the  same  section  is  permissive  only. 

('')  Though  a  mortgagor  is  under  s.  16  of  the  Conv.  Act,  18S1,  entitled  to 
inspect  documents  relating  to  the  mortgaged  property,  the  above  acknow- 
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The  First  Schedule  above  heferred  to. 

First  Part. 
Short  particulars  of  a  mortgage  effected  in  favour  of  the  First 
Mortgagee. 

Second  Part. 

Short  particulars  of  a  mortgage  effected  in  favour  of  the  Second 
Mortgagee. 

Third  Part. 

Short  particulars  of  a  mortgage  effected  in  favour  of  the  Third 
Mortgagee. 

The  Second  Schedule  above  referred  to. 

Short  particulars  of  the  hereditaments  intended  to  be  sold. 


No.  X. 

CONVEYANCE  of  Freeholds  by  Trustees  for  the  purposes 
of  the  Settled  Land  Acts  to  the  Tenant  for  Life  as 
Purchaser. 


Parties. 


Recital  of 
Settlement. 


Agreement 
for  sale. 


THIS  INDENTURE,  made,  &c..  Between  M.,  of,  &c.,  and  N.,  of, 
&c.  (hereinafter  called  the  Trustees),  of  the  one  part,  and  A.  B., 
of,  &c.  {tenant  for  life)  (hereinafter  called  the  Purchaser),  of  the 
other  part: 

Whereas  under  an  Indenture  of  Settlement  {continue  as  in 
Form  No.  10,  Sect.  I.,  siihstitutiiifi  the  word  Purchaser  for 
Vendor) : 

And  whereas  the  Trustees  have  agreed  to  sell  to  the  Purchaser 
the  hereditaments  hereinafter  described,  of  which  the  Purchaser 
is  now  tenant  for  life  in  possession  as  hereinbefore  appearing, 
and  the  fee  simple  thereof  in  possession  free  from  incumbrances 
at  the  price  of  M : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 

of  the  said  agreement  and  in  consideration  of  the  sum  of  £ 

now  paid  by  the  Purchaser  to  the  Trustees  as  such  trustees  as 

ledgment  should  be  given  in  order  that  the  benefit  of  it  may  pass  to  the 
porchaser.  '  '' 
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aforesaid  (the  receipt  of  which  sum  the  Trustees  herehy  acknow-  Conveyance 

PI-  by  S.  L.  Act 

ledge),   the  Trustees,  in  exercise  of  the  power  for  this  purpose  trustees. 
conferred  on  them  hy  section  twelve  of  the  Settled  Land  Act, 
1890  (s),  and  of  all  other  powers,  and  As  Trustees,  herehy  convey 
unto  the  Purchaser 

All,  &c.,  {see  Forms  in  Sect.  II.,  sup.), 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple, 
discharged  from  all  the  limitations,  trusts,  powers  and  provisions 
of  the  recited  Settlement,  and  from  all  estates,  interests  and 
charges  subsisting  or  to  arise  thereunder, 

And    the    Trustees    hereby   acknowledge  {t)   the    right  of  the  Acknowiedg- 
Purchaser  to   production  of  the  recited  Settlement  [documents  production. 

mentioned  in  the Schedule  hereto]  and  to  delivery  of  copies 

thereof.     {Add  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 

[The  Schedule  above  referred  to. 

Particulars  of  documents  retained  in  the  custody  of  the 
Trustees.] 

No.  XI. 

CONVEYANCE  o/ Freeholds  hij  a  Married  Woman  Tenant 
for  Life,  entitled  for  her  separate  Use  witJiout  jjower  of 
anticipation  {u). 

THIS  INDEXTUKE,   made,  &c.,  Between  Jane  B.,  the  wife  of  Parties. 
W.  B.,  of,  &c.  {tenant  for  life)  (hereinafter  called  the  Vendor),  of 

(s)  This  section  gives  the  trustees  the  powers  of  a  tenant  for  life  where  g  ^  Act 
they  are  dealing  with  him  in  sales,  exchanges,  and  partitions,  but  not  in   1890,  s.  12. 
other  transactions.     Before  the  Act  trustees  with  a  power  of  sale  with  the 
consent  of  the  tenant  for  life  could  sell  to  him  :  Dicconson  v.  Talbot  (1870), 
L.  E.  6  Ch.  32. 

(<)  Though  the  tenant  for  life  would  in  the  above  case  be  entitled  to  the 
custodj'  of  the  settlement  and  other  deeds  (see  Be  Burnabys  S.  E.  (1889),  42 
Ch.  D.  621 ;  58  L.  J.  Ch.  064 ;  Re  ]]  i/thes,  1893,  2  Ch.  369  ;  62  L.  J.  Ch.  663  ; 
lie  Beddoe,  1893,  1  Ch.  547  ;  62  L.  J.  Ch.  233  ;  Re  Neiven,  1894,  2  Ch.  297  ;  (53 
L.  J.  Ch.  763),  this  acknowledgment  should  be  given  here,  as  it  will  eniu-e 
for  the  benefit  of  the  persons  deriving  title  under  the  tenant  for  life. 
Trustees  who  have  a  lien  are  entitled  to  the  custody  of  the  deeds  :  WlieeJer 
v.  Tuotell  (1903),  51  W.  E.  693;  and  it  is  conceived  that  where  they  are 
acting  in  the  place  of  the  tenant  for  life  the  document  would  be  deemed  to  be 
in  theii-  custody  for  the  purposes  of  the  transaction. 

(")  A  married  woman  may  be  authorised  by  the  Coiui,  in  the  case  of  a 
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Recital  of 
Will  made 
before  1883 
giving  life 
estate  to  a 
married 
woman. 


Recital  of 
death  of 
testator  and 
probate. 


Separate  use, 


S.  L.  Act, 
1882,  s.  58. 

R.  L.  Act, 
1882,  s.  61. 

L.  T.  Act, 
1897,  Part  I. 


the  1st  part,  M.,  of,  &c.,  and  N.,  of,  &c.  (hereinafter  called  the 
Trustees),  of  the  2nd  part,  and  C.  D.,  of,  &c.  (hereinafter  called 
the  Purchaser),  of  the  3rd  part :. 

Whereas  John  L.,  deceased,  heing  at  his  death  seised  in  fee 
simple  in  possession  free  from  incumhrances  of  the  heredita- 
ments hereinafter  described,  duly  made  his  Will  dated  the  

day  of ,  and  thereby  devised  his  real  estate  (including  the 

hereditaments   hereinafter  described) 

To  THE  USE  of  his  brother  H.  L.  during  his  life,  with  remainder 
to  uses  creating  estates  tail  for  the  benefit  of  the  issue  of  the 
said  H,  L.  as  therein  mentioned  (which  limitations  have  failed 

to  take  effect  by  reason  of  the  death  on  the day  of of  the 

said  H.  L.  without  ever  having  been  married),  with  remainder 
To  the  Use  of  X.  Y.  for  the  term  of  100  years  (x)  from  the  death 
of  the  said  testator  if  his  sister,  the  Vendor  (then  Jane  L., 
spinster)  should  so  long  live  without  impeachment  of  waste, 
Upon  trust  to  pay  the  rents  and  profits  of  the  hereditaments 
thereby  devised  to  the  Vendor  during  her  \iie(i/)  for  her  separate 
use  without  power  of  anticipation  during  any  coverture  (,?),  And 
subject  to  the  said  term  and  the  trusts  thereof  To  the  Use  of  the 
Vendor  during  her  life  without  impeachment  of  waste,  with 
divers  remainders  over,  And  the  said  Will  contained  a  power  for 
the  Trustees  to  sell  the  hereditaments  thereby  settled,  And  the 
said  testator  thereby  appointed  the  Trustees  to  be  his  executors  : 

And  WHEREAS  the  said  testator  died  on  the day  of (a) 

without  having  revoked  or   altered  his    said    Will    (except  by 

settlement  by  way  of  trust  for  sale  under  s.  7  of  the  S.  L.  Act,  1884,  to 
exercise  the  powers  of  a  tenant  for  life:  Be  Bagot,  1894,  1  Ch.  177;  G'-i 
L.  J.  Ch.  515. 

{x)  Before  1883  this  limitation  of  a  term  was  common  in  j^ractice  for  the 
purpose  of  sujiporting  the  sejjarate  use.  Now  a  life  estate  can  be  given 
direct  to  a  mariied  woman,  who  will  take  it  as  her  separate  projierty.  This 
conveyance  is  made  imder  R.  L.  Act,  1882,  s.  61. 

{y)  The  vendor  here  sells  in  right  of  the  term  under  S.  L.  Act,  1882, 
s.  58  (1)  (iv.),  and  not  of  the  freehold. 

(z)  The  restraint  on  anticipation  does  not  prevent  the  exercise  of  the 
S.  L.  Act  powers:  S.  L.  Act,  1882,  s.  Gl  (fi). 

(a)  If  the  testator  died  after  1897  the  legal  estate  will  have  vested  in  the 
executors  under  the  L.  T.  Act,  1897,  Part  I.,  and  the  conveyance  (if  any)  by 
them  to  the  uses  of  the  will  as  in  Prec.  I.  of  this  Group,  p.  393,  sup., 
should  be  recited.  If  no  such  conveyance  has  been  executed  it  should 
be  recited  that  the  trustees  have  assented  to  the  devise. 
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a  codicil  thereto  dated  the  day   of   ,   which    did    not 

affect  the  aforesaid  devise  of  his  real  estate),   and  the  said  Will 

and  codicil  were  on  the  day  of  duly  proved  at  the 

Principal  Probate  Registry  by  the  Trustees  : 

And  whereas  on  the day  of  the  Vendor  intermarried  Marriage  of 

with  the  said  W.  B. :  *  ^^"'^°^- 

And  whereas  the  Vendor,  as  the  person  entitled  in  possession  Agreement 
for  her  separate  use  under  the   recited  Will  to  the  rents  and  ^°'^'''*®- 
profits  of  the  hereditaments  hereinafter  described,  has  agreed  to 
sell  the  same  to  the  Purchaser  and  the  fee  simple  thereof  in 
possession  free  from  incumbrances  at  the  price  of  £ . 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

{The  operative  partly  icill  he  the  same  as  in  Precedent  I.  of  this 

Group,  p.  395,  sup.  (h).) 
In  witness,  &c. 

No.  XII. 

CONVEYANCE  of  Freeholds  by  Trustees  for  tlie  purposes 
of  the  Settled  Land  Acts  acting  on  hehaJf  of  an  Infant 
Tenant  for  Life  (c)  . 

THIS  INDENTURE,  made,  &c.,  Between  M.,  of,  &c.,  and  N.,  of.  Parties. 
&c.  {the  trustees)  (hereinafter  called  the  Vendors),  of  the  one  part, 
and  C.  D.,  of,  S:c.  (hereinafter  called  the  Purchaser),  of  the  other 
part  : 

Whereas  under   the  Will   dated  the  day  of  • ,    and  Recital  of  «-iii. 

proved  at  the  Principal  Probate  Registry  on  the  day  of 

by  the  executors  therein  named,  A.  B.  (an  infant),  of , 

in  the  County  of ,  is  now  [or  if  of  full  age  would  be]  tenant 

for  life  in  possession  of  the  hereditaments  hereinafter  described, 
and  the  Vendors  are  the  present  Trustees  {d)  of  the  Settlement 

(?))  Under  the  M.  W.  P.  Act,  1893,  s.  1,  the  covenant  implied  by  the 
conveyance  of  the  vendor  As  Beneficial  Owner  binds  her  present  and  future 
separate  estate  which  she  is  not  restrained  from  anticipating. 

((■)  See  S.  L.  Act,  1882,  s.  60. 

{(I)  If  there  are  no  trustees  of  the  settlement  the  Court  can  either  appoint   Sale  on  behalf 
new  trustees  or  persons  to   exercise  S.  L.  Act  powers  on  behalf   of  the   °e^'^f,'i"oi.  ijfg 
miant :  S.  L.  Act,  1882,  s.  60 ;  in  which  case  the  order  will  be  recited  in  the 
conveyance  (see  next  Precedent).     The  usual  practice  is  to  apply  alterna- 
tn-ely  for  the  appointment  of  trustees  or  of  persons  to  exercise  the  S.  L.  Act 
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PURCHASE    DEEDS  (PRECEDENTS). 


Agreement 
for  sale. 


Conveyance 
Vendors  on 
behalf  of 
infant. 


Parcels. 
Habendum. 


Parties. 


Becital  of 
intestacy. 


made  by  the  said  Will  for  the  purposes  of  the  Settled  Land  Acts, 
1882  to  1890  : 

And  whereas  the  Vendors  on  behalf  of  the  said  A.  B.  have 
agreed  to  sell  the  hereditaments  hereinafter  described  and  the 
fee  simple  thereof  in  possession  free  from  incumbrances  to  the 

Purchaser  at  the  price  of  £ : 

by  NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance 

of  the  said  agreement,  and  in  consideration  of  the  sum  of  £ 

paid  by  the  Purchaser  to  the  Vendors  as  such  Trustees  as  afore- 
said (the  receipt  of  which  sum  the  Vendors  hereby  acknowledge), 
the  Vendors,  in  exercise  of  the  power  for  this  purpose  conferred 
on  them  l)}-  section  sixty  of  the  Settled  Land  Act,  1882,  and  of  all 
other  powers,  and  as  Trustees,  hereby  convey  unto  the  Purchaser 

All  those,  &c.  (see  Forms  in  Sect.  II.,  sup.), 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple, 
discharged  from  all  the  limitations,  trusts,  powers  and  provisions 
of  the  recited  Will  and  from  all  estates,  interests  and  charges 
subsisting  or  to  arise  thereunder. 

{Add  achioirh'dfiiiioit  for  production  of  documents,  Form  No.  6, 
Sect.  III.,  sup.,  if  required.) 

In  witness,  &c. 

No.  XIIT. 

CONVEYANCE  o/ Freeholds  under  the  Settled  Land  Acts 
by  a  Person  appointed  to  exercise  the  Statutory  Powers 
on  behalf  of  an  Infant  seised  in  Fee  Simple  in  Posses- 
sion (^')- 

THIS  INDENTURE,  made,  &c.,  Between  M.,  of,  &c.,  and  N., 
ot,  kc.  {the  persons  appointed  to  conrcij)  (hereinafter  called  the 
Vendors),  of  the  one  part,  and  C.  D.,  of,  kc.  (hereinafter  called  the 
Purchaser),  of  the  other  part. 

Whereas  H.  B.,  being  at  his  death  seised  in  fee  simple  in 
possession  free  from  incumbrances  of  the  hereditaments  herein- 
after described,  died  on  the day  of  intestate,  leaving 

powers.  Sometimes  the  order  is  confined  to  a  particular  sale,  but  trustees 
will  be  appointed  where  more  convenient,  see  Wolst.  Conv.  Acts,  !)th  ed., 
423,  424. 

(e)  See  S.  L.  Act,  1882,  ss.  59,  GO.  If  the  intestate  died  after  1897  then 
his  personal  repi'eseiitative  can  make  title  unless  he  has  convej-ed  the  land 
to  the  infant.     If  such  convej-ance  has  been  made  it  must  be  recited. 


UNDER    SETTLED    LAND    ACTS GROUP    E.  417 

A.  B.,  of,  &c.,  his  eldest  son  and  heir-at-law,  an  infant,  who  was 

born  on  the day  of ,  but  no  widow  him  surviving. 

[And  whereas  by  an  Order  of  the  Chancery  Division  of  the   [Order 

.  .  I  XI         appointing 

High  Court  of  Justice  made  on  the  day  of ,  In  the  guardians.] 

matter  of  the  said  A.  B.,  by  the  Honourable  Mr.  Justice ,  the 

Vendors  were  appointed  to  be  the  guardians  of  the  said  infant  : 

And  WHEREAS  the  Vendors,  on  behalf  of  the  said  infant,  entered   [Provisional 
into  a  provisional  contract  for  the  sale  to  the  Purchaser  of  the  for  sale] 
hereditaments  hereinafter  described  and  the  fee  simple  thereof 
in  possession  free  from  incumbrances  at  the  price  of  M :] 

And  WHEREAS  by  an  Order  ( /')  (hereinafter  called  the  Order  of  Order  directing 
19 — )  of  the  Chancery  Division  of  the  High  Court  of  Justice,  made  earri«routand 
on  the day  of  ,  19—,  by  the  Honourable  Mr.  Justice  a»tiiorising 

•^  .  .  Vendors  to 

,  In  the  matter  of  the  estate  situated  at ,  in  the  County  convey. 

of ,  being  settled  land  within  the  meaning  of  the  Settled 

Land  Act,  1882,  section  fifty-nine,  by  reason  of  A.  B.  being  an 
infant,  and  In  the  matter  of  the  said  Act,  the  said  contract  was 
directed  to  be  carried  into  effect,  and  the  A^endors  were  authorised 
on  behalf  of  the  said  A.  B.  during  his  minority  to  exercise  the 
powers  conferred  on  a  tenant  for  life  by  the  said  Acts  concerning 
tiie  sale  of  land,  And  the  money  to  arise  from  the  said  sale  was 
directed  to  be  paid  into  Court  to  the  credit  of  the  said  matter  {<i) : 

And  whereas  on  the  day  of  the  Purchaser  duly  Payment  into 

paid  into  court  to  the  credit  of  the  said  matter  the  sum  of 
£ ,  which  payment  the  Vendors  hereby  acknowledge  : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Conveyance  by 

.  .  Trustees  on 

of  the  said  agreement  and  Order  of  19 — ,  and  in  consideration  of  behalf  of 
the  payment  into  Court  as  aforesaid,  the  Vendors,  in  exercise  of 
the  power  for  this  purpose  conferred   on  them  by  the  Order  of 
19 —  and  the  Settled  Land  Act,  1882,  and  of  all  other  powers, 
hereby  convey  unto  the  Purchaser 

(/)  For  Forms  of  Orders,  see  Seton,  6th  ed.,  1816  et  seq. 

(</)  It  would  seem  that  the  order  should  provide  for  payment  into  Court :    Trustees  not 
lie  Dudley  (1887),  35  Ch.  D.  338;  56  L.  J.  Ch.  478.     It  was  there  held  that  '^'j.^'ere  pj^gons 
where  persons  are  appointed  to  exercise  the  powers  of  an  infant  tenant  for   appointed  to 
life  they  can  make  a  good  title  without  trustees  of  the  settlement  being   ^^^'^^'^'^o^e^.s  on 
appointed  under  S.  L.  Act,  188  i,  s.  38.     If  no  guardians  were  appointed  and   behalf  of  an 
no  provisional  contract  made   the  order  will  not  refer  to  any  contract,  and   '"f^'i^- 
the  recitals  will  be  varied. 

.  If  the  intestate's  widow  is  entitled  to  dower  with  or  without  a  charge  How  widow's 
under  the  Intestates'  Estates  Act,  1890,  S.  L.  Act  trustees  should  be  appointed  ^'1  bmind?"'*^ 
by  the  Court  of  the  settlement  so  created  by  operation  of  law. 

P.  .  27 
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Parcels. 
Habendum. 


i'ai-t 


Recital  of 
Settleuieiit. 


Recital  of 
inquisition. 


Order  appoint- 
ing Committee 
[Receiver] . 


Agreement 
for  sale. 


Lunatic  tenant 
for  life. 


All  those,  &c.  (see  Forms  in  Sect.  II.,  sup.), 
To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 
(Add  acknoich'd<iment  for  production  of  documents,  Form  iVo,  6, 
Sect.  III.,  s}ip.,  if  required.  Also  Form  No.  11, Sect.  III.,  if  required.) 
In  witness,  &c. 

No.  XIV. 

CONVEYANCE     of    Freeholds     by     the     Committee    [or 
Receiver]  of   a  Lunatic  Tenant  for  Life  (//). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Vendor),  a  person  of  unsound  mind,  as  [not  so] 
found  by  inquisition,  acting  by  E.  F.  (hereinafter  called  the 
Committee  [Receiver]),  the  Committee  [Receiver]  of  his  estate, 
of  the  1st  part,  M.,  of,  kc,  and  N.,  of,  &c.  (hereinafter  called  the 
Trustees),  of  the  2nd  part,  and  C.  D.,  of,  ka.  (hereinafter  called 
the  Purchaser),  of  the  8rd  i)art : 

Whereas  (Recite  Settlement  as  in  Form  No.  10,  Sect.  I.,  sup., 
liliou-iuii  that  the  I'rustees  are  the  present  trustees  (?)  ): 

And  whereas  by  an  inquisition  taken  before Esqre.',  one 

of  the  ]\[asters  in  Lunacy,  on  the  day   of  — — -  under  a 

Commission  of  Lunacy  duly  issued  for  that  purpose  the  Vendor 
was  found  to  be  a  person  of  unsound  mind : 

And  whereas  by  an  Order  in  Lunacy  made  on  the day  of 

— — ,  In  the  matter  of  A.  B.,  a  person  of  unsound  mind  [not 
so  found]  the  Committee  [Receiver]  was  appointed  to  be  the  com- 
mittee of  the  person  and  [Receiver  of  the]  estate  of  the  Vendor  : 

And  whereas  the  Committee  [Receiver]  lately  agreed  on 
behalf  of  the  Vendor  to  sell  the  hereditaments  hereinafter 
desciibed    and  the  fee  simple  thereof  in  possession  free  from 

incumbrances  to  the  Purchaser  at  the  })rice  of  M ,  subject  to 

the  approbation  of  the  Judge  in  Lunacy  (k) : 

(//)  !See  >S.  L.  Act,  1882,  s.  62.  A  lunatic  "  not  so  found  "  is  now  in  the 
same  position  as  a  person  who  has  been  found  a  lunatic  by  inquisition,  and 
his  </(^«si-committee  or  receiver  can  exercise  the  S.  L.  Act  powers  on  his 
behalf  :  Lunacy  Act,  1908,  s.  1. 

(t)  Notice  under  s.  45  of  the  S.  L.  Act,  1882,  must  be  served  on  the 
trustees,  and,  if  necessary,  trustees  must  be  api)ointed  for  the  jjiu-pose  :  Jle 
Taijlor  (1883),  31  W.  E.  596.  Omit  the  next  recital  if  there  has  been  no 
inquisition. 

An  order  in  lunacy  is  necessarj'  to  enable  the  committee  to  give  the  notice 
required :  Re  Rafs  S.  E.,  25  Ch.  D.  464;  53  L.  J.  Ch.  205. 

(A-)  As  to  the  powers  of  the  Judge  in  Lunacy,  see  Lunacy  Acts,  1890, 
s.  135  ;  1891,  s.  27. 


ff 
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And  whereas  by  a  further  Order  made  on  the  day  of  Order  con- 

,  In  the  matter  aforesaid  and  in  the  matter  of  the  Settled  Land  Act'powers  on 

Acts,  1882  to  1890,  the  Committee  (0  [Receiver]  was  authorised  in  [-Reeei'verJ. 
the  name  and  on  behalf  of  the  Vendor  to  exercise  the  powers 
conferred  on  a  tenant  for  life  by  the  said  Acts  concerning  the 
sale  of  land  and  the  money  arising  from  such  sales  was  directed 
to  be  paid  to  the  Trustees,  And  it  was  ordered  that  it  should  be 
referred  to  the  Masters  in  Lunacy  to  settle  and  approve  of  proper 
conveyances  of  any  hereditaments  so  sold  : 

And  avhereas  one  of  the  Masters  in  Lunacy  has,  pursuant  to  Approval  of 
the  last-mentioned  Order,  settled  and  approved  of  these  presents  as  '^°"'^®^*"'^  • 
a  proper  conveyance  to  the  Purchaser  as  appears  from  the  seal 
of  the  said  Masters  in  the  margin  hereof : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Conveyance  Vy 

the  sum  of  £ now  paid  by  the  Purchaser  to  the  Trustees  as  by'£''''""^ 

such  trustees  as  aforesaid  (the  receipt  of  which  sum  the  Trustees  Committee 

'^  ^  L^^ceiverJ . 

hereby  acknowledge),  theA^endor,  As  Beneficial  Owner  (;»),  acting 
by  the  Committee  [Pieceiver]  and  in  exercise  of  the  powers  con- 
ferred by  the  last  mentioned  Order,  and  the  Settled  Land  Acts, 
1882  to  1890,  and  of  all  other  powers,  hereby  conveys  unto  the 
Purchaser 

All  that,  &c.  (see  Forms,  Sect.  II.,  sup.).  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple.   Habendum. 
discharged  from  all  the  limitations,  trusts,  powers  and  provisions 
of  the   recited    Settlement,  and  from  all  estates,  interests  and 
charges  subsisting  or  to  arise  thereunder. 

2.  Provided  alw^\ys,  that  so  far  as  regards  {continue  as  in  Form  Proviso 

^-^      €•     X     TTT  \  restricting 

0.  1,  beet.  III.,  sup.).  hnpUed 

3.  The   Vendor   hereby    acknowledges   (continue   cts    in  Form   f°y!"fi"*^ 
No.  6,  Sect.  III.,  sup.,  if  required).  Ackmnviedg- 

In  witness,  &C.       (Add  Sehedtdes  if  rruuirrd.)  mentand 

'  ^  e^'         J  /  undertaking  as 

to  documents. 

(1)  The  Court  will  make  an  order  in  general  terms  :  lie  Qaiiskell  (1889),  40 
Ch.  D.  416;  58  L.  J.  Ch.  262. 

(»i)  The  committee  signs  the  name  of  the  lunatic  :  S.  L.  Act,  1882,  s.  62. 
A  committee  can,  under  s.  124  of  the  Lunacy  Act,  1890,  on  behalf  of  the 
lunatic  enter  into  usual  and  proper  covenants,  including  covenants  for  title  : 
Re  liaij,  1896,  1  Ch.  468;  6o  L.  J.  Ch.  316.  If  the  cimimittee  convej-ed 
simply  As  Committee,  only  the  covenant  against  incumbrances  would  be 
implied,  see  Conv.  Act,  1881,  s.  7  (F), 

27—2 


Settlement. 
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{'ritis  (Iced  should  he  executed  hy  the  Committee  or  Receiver  in 
the  name  of  the  lunatic,  tlius  ()i): — 

A.  B.,  by  E.  F.,  his  Committee  [Receiver].) 

77/6'  attestation  clause  will  be  : — 

Signed,  sealed,  and  delivered  by  the  within- 
named  A.  B.,  by  E.  F.,  his  Committee  [Re 
ceiver],  in  the  presence  of . 


No.  XV. 

CONVEYANCE    of  Freeholds    under   the    Settled   Land 
Acts  hy  tJie  Owner  of  a  Base  Fee  (o). 

Parties.  THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (owner  of 

thehasefee)  (hereinafter  called  the  Vendor),  of  the  1st  part,  M.,  of, 
&c.,  ami  N.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the  2nd 
part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the 
3rd  part : 

Recital  of  Whereas  by  an  Indenture  of  Settlement  dated  the day 

of  ,  and   made  between  H.  B.  (since  deceased)  of   the  1st 

part,  J.  F.,  spinster  (afterwards  and  hereinafter  called  J.  B.),  of 
the  2nd  part,  and  the  Trustees  of  the  3rd  part  (being  a  Settle- 
ment   made  in    consideration    of   the    marriage    solemnised    on 

the day  of ■  between  the  said    H.  B.  and  J.  B.),  the 

hereditaments  hereinafter  described  (with  other  hereditaments) 
were  limited  To  the  use  of  the  said  H.  B.  during  his  life,  with 

remainder    subject   to   a   yearly  jointure  rent-charge   of  £ 

tliereby  limited  to  the  said  J.  B.  during  her  life  in  the  event 
(which  hajipened)  of  her  surviving  the  said  H.  B.,  To  the  use  of 
the  first  and  other  sons  of  the  said  H.  B.  successively  according 
to  seniority  in  tail  male  with  remainders  over.  And  the  Trustees 
were  thereby  appointed  to  be  trustees  thereof  and  of  any  com- 
pound settlement  consisting  of  the  said  Indenture  and  of  any 
instrument  subsequently  executed  for  all  the  purposes  of  the 
Settled  Land  Acts,  1882  to  18'J0  {]>) : 


{n)  S.  L.  Act,  1882,  s.  62;  see  also  Lmvrie  v.  Lees  (1881),  7  A.  C.  19;  51 
L.  J.  Ch.  209,  as  to  what  is  a  sufficient  execution  by  a  committee. 
(o)  See  8.  L".  Act,  1882,  s.  58  (1)  (iii.).  , 

(/;)  As  to  when  compound  settlement  trustees  are  necessary,  see  Wolst. 
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And   whereas  there  was  issue  of  the  said  marriage  (among  Recital  that 
other  children)  an  eldest  son,  namely,  the  Vendor,  who  was  horn  on  tenant  in  tail. 

the day  of and  accordingly  became  tenant  in  tail  male 

in  remainder  under  the  limitations  of  the  recited  Settlement : 

And  whereas  by  an  Indenture  of  Disentail  dated  the day  Diseutaiiiiig 

of ((/)  (duly  enrolled  as  a  disentailing  assurance),  and  made  base  fee.     '° 

between  the  Vendor  of  the  one  part  and  X.  (firaiitcc  to  imrs)  of 
the  other  part,  the  Vendor  (without  the  consent  of  his  father,  the 
protector  of  the  said  Settlement  (r)  ),  conveyed  the  hereditaments 
subject  to  the  limitations  of  the  recited  Settlement  (including  the 
hereditaments  hereinafter  described)  to  the  said  X.  in  fee  simple 
(subject  to  the  life  estate  of  the  said  H.  B.  and  to  the.  said  con- 
tingent rent-charge  limited  to  the  said  J.  B.),  discharged  from  all 
estates  in  tail  male  or  in  tail  of  the  Vendor  and  all  estates,  rights, 
interests  and  powers  to  take  efi'ect  after  the  determination  or  in 
defeasance  of  such  estates  in  tail  male  or  in  tail  or  any  of  them 
and  so  discharged.  To  the  use  of  the  Vendor  in  fee  simple,  thereby 
creating  a  base  fee  : 

And  whereas  the  said  H.  B.  died  on  the day  of (s):  Death  of 

And  whereas  the  Vendor,  as  the  person  entitled  to  the  said       '         ,     ' 

^  ,  .  Agreement 

base  fee,  has  agreed  to  sell  the  hereditaments  hereinafter  described  for  sale. 
and  the  fee  simple  thereof  in  possession  free  from  incumbrances 
to  the  Purchaser  at  the  price  of  £ : 


Conv.  Acts,  9th  ed.,  419 ;  Be  MorshecuTs  S.  E.  (1893),  W.  N.  ISO.  In  the 
case  taken  in  the  text  the  purchase-money  can  be  paid  to  the  trustees  of  the 
settlement  creating  the  estate  tail  without  applying  to  the  Court  under 
y.  L.  Act,  1882,  s.  38. 

{([)  This  deed  will  of  course  have  been  executed  after  the  vendor  attained 
full  age. 

(r)  See  Fines  and  Eecoveries  Act,  1833,  s.  34.  As  the  protector  did  not 
consent,  the  disentailing  assurance  only  created  a  base  fee.  The  i)rotector 
may  consent  after  the  disentailing  assui-ance  is  executed  and  after  the  death 
of  the  tenant  in  tail :  Whitmore-Searle  v.  W.-S.,  1907,  2  Ch.  332  ;  76  L.  J. 
Ch.  o7G.  Where  several  persons  ai-e  protectors  the  office  devolves  on  the 
survivor:   Cohen  v.  Bayhij-Wurthiinjtoti,  1908,  A.  C.  97;   77  L.  J.  Ch.  363. 

(s)  After  the  death  of  the  tenant  for  life  the  vendor  can  bar  again  and  Enlargement 
create  an  estate  in  fee  simple  subject  to  the  jointure  rent-charge.  Even  of  base  fee. 
if  this  were  done,  the  vendor  having  once  had  the  statutory  powers  would 
not  lose  them.  If,  however,  the  settlement  contained  a  power  of  sale  instead  of 
an  appointment  of  trustees  for  the  imrposes  of  the  S.  L.  Acts,  then  the  power 
would  (unless  expres.'^ly  ke})t  on  foot  by  the  confirmatory  disentailing  assur- 
ance) be  destroyed  when  the  fee  simple  was  created,  and  it  would  be 
necessary  to  api)ly  to  the  Court  under  S.  L.  x\.ct,  1882,  s.  38. 
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PUnCHASE    DEEDS    (PRECEDENTS). 


Parties. 


Recital  of 
marriage  and 
birtli  of  issue. 

Recital  of 
death  of  wife 
seised  in  fee. 


Agreement 
for  sale. 


Recital  of 
Order  appoint- 
ing S.  L.  Act 
Trustees. 


NOW  THIS   INDENTURE  WITNESSETH  as  follows:— 

(llie  operative  jxiTts  iriJl  he  the  same  as  in  Precedent  I.,  p.  395, 
sup.,  of  tltis  Group,  hut  the  property  will  he  expressed  to  he  dis- 
charged  from  the  limitations,  dw,  of  the  recited  Disentailing 
Assurance  as  n-ell  as  of  the  Settlement.) 

In  witness,  &c. 

No.  XVI. 

CONA'EYANCE  o/" Freeholds  under  the  Settled  Land  Acts 
hy  a  Tenant  hy  the  Curtesy  (i). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  {tenant 
hy  the  cuitesy)  (hereinafter  called  the  Vendor),  of  the  1st  part,  M., 
of,  &c.,  and  N.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the  2nd 
part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the 
ord  part : 

Whereas   on    the day  of  ■ the  Vendor   intermarried 

with  Jane  B.  and  there  was  issue  horn  alive  of  such  marriage  (^0  : 

And  whereas  the  said  Jane  B.  died  intestate  on  the day 

of seised  in  fee  simple  in  possession  free  from  incumbrances 

of  the  hereditaments  hereinafter  described,  of  which  the  Vendor 
became  and  now  is  tenant  by  the  curtesy : 

And  whereas  the  Vendor,  as  tenant  by  the  curtesy,  has  agreed 
to  sell  the  hereditaments  hereinafter  described  and  the  fee  simple 
thereof  in  possession  free  from  incumbrances  to  the  Purchaser  at 
the  price  of  ^ : 

And  whereas  by  an  Order  of  the  Cbancery  Division  of  the 

High   Court   of   Justice  made  on  the  day  of by   the 

Honourable    Mr.    Justice ,    In    the    matter    of    the    said 

hereditaments  settled  by  a  settlement  deemed  to  be  existing 
under  tbe  Settled  Land  Acts,  1882  and  1884,  and  made  by  the 
said  Jane  B.,  and  In  the  matter  of  the  said  Acts  (19 —  B.  No. ), 


Tenant  by  the 
curtesy. 


Conveyance  by 
administrator. 


(0  See  S.  L.  Act,  1882,  s.  58  (i.),  (vii.) ;  also  S.  L.  Act,  1884,  s.  8,  which 
provides  that  for  the  iraiijoses  of  the  former  Act  the  estate  of  a  tenant  by 
the  curtesy  shall  be  deemed  to  be  an  estate  arising  under  a  settlement  made 
by  his  wife. 

(»)  To  entitle  the  husbaiul  to  an  estate  by  the  ciu-tesy  there  nnist  have 
been  issue  born  alive  of  the  marriaj^e.  And  see  Dissertation  on  Husband 
and  Wife  in  Vol.  II.  If  the  wife  died  after  1897  then  the  conveyance  by  her 
administrator  to  the  use  of  the  hvisband  tor  life  witli  remainder  to  the  use  of 
the  heir-at-law  in  fee  simple  must  be  recited. 
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the  trustees  were  appointed  to  be  Trustees  of  such  Settlement 
for  the  purposes  of  the  said  Acts  : 

NOW  THIS   INDENTURE  WITNESSETH  as  follows:— 
{TJic  ojUTdtive  parts  will  he  the  same  as  in  Precedent  I.,  p.  395, 

sup.,  of  tJiis  Gro)ip.) 
In  witness,  &c. 


No.  XYII. 

CONVEYANCE  of  Freeholds  u-here  the  Sale  and  Purchase 
are  hotlt  wade  under  the  Powers  of  tlie  S.  L.  Acts. 

THIS  INDENTURE,  made,  &c.,  Between  A.  X.,  of,  Sec.  {tenant  Parties. 
for  life)  (hereinafter  called  the  Vendor),  of  the  1st  part,  M.,  of,  &c., 
and  N.,  of,  &c.  {trustees  of  the  J^'udor's  Settlement)  (hereinafter 
called  the  X  Trustees),  of  the  2nd  part,  C.  Y.,  of,  &c.  {tenant for  life) 
(hereinafter  called  the  Purchaser),  of  the  3rd  part,  and  K.,  of,  &c., 
and  L.,  of,  &c.  {trustees  of  the  Purchaser  s  Settlement)  (hereinafter 
called  the  Y  Trustees),  of  the  4th  part : 

Whereas  by  an  Indenture  of  Settlement  (hereinafter  called  the  Recital  of 
X  Settlement)  dated,  &c.,  the  hereditaments  hereinafter  described  settlement. 
were  (with  other  hereditaments)  limited  to  uses  under  which  the 
Vendor  is  tenant  for  life  in  possession,  and  the  X  Trustees  are  the 
trustees  of  that  Settlement  for  the  purposes  of  the  Settled  Land 
Acts,  1882  to  1890  : 

And  whereas  by  another  Indenture  of  Settlement  (hereinafter  Recital  of 
called  the  Y  Settlement)  dated,   &c.,   the  mansion  house  called  se"tiem?nt! 

,  and  divers  other  hereditaments  situated  in,  &c.,  were  limited 

to  uses  under  which  the  Purchaser  is  tenant  for  life  in  posses- 
sion, and  the  Y  Trustees  are  the  trustees  of  that  Settlement  for 
the  purposes  of  the  Settled  Land  Acts,  1882  to  1890. 

And   whereas   the  Y  Trustees  as  such  trustees  as  afoi'esaid  Capital  money 
have  in  their  hands  capital  monej^  liable  to  be  laid  out  in  the  Yimstees. 
purchase  of  land  to  be  made  subject  to  the  limitations  of  the 
Y  Settlement : 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser  Agieemeut 
the  hereditaments  hereinafter  described  and  the  fee  simple  direction  to 
thereof  in   i)osseHsion    free  from  incumljrances  at  the  price    of  nloiljv!"^"'''' 
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PURCHASE    DEr<:r>S    (PRECEDKNTS). 


Conveyance  to 
Trustees  of 
Pureliaser's 
Settlement  to 
uses  of  that 
Settlement. 


Parcels. 
Halieiidum. 


Pro\iso 
restricting 
implied 
covenants 
for  title. 

Acknowledg- 
ment and 
undertaking  as 
to  documents. 


£ ,  and  the  Purchaser  has  directed  the  Y  Trustees  to  apply 

part  of  the  said  capital  inoney  in  payment  of  the  said  purchase- 
money  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  M now  paid  hy  the  Y  Trustees  by  the  direction 

of  the  Purchaser  to  the  X  Trustees  as  such  trustees  as  aforesaid 
(the  receij^t  of  which  sum  the  X  Trustees  hereby  acknowledge) 
the  Vendor,  in  exercise  of  the  power  for  this  purpose  conferred 
on  him  by  the  Settled  Land  Acts,  1882  to  1890,  and  of  all  other 
powers,  and  As  Beneficial  Owner,  hereby  conveys  unto  the 
Y  Trustees 

All,  &c.  (see  Forms  i)i  Sect.  II.,  sup.), 

To  HOLD  unto  the  Y  Trustees  in  fee  simple,  To  the  uses,  Upon 
the  trusts  and  subject  to  the  poAvers  and  provisions  which  under 
the  Y  Settlement  or  by  reason  of  the  exercise  of  any  power  of 
charging  therein  contained  are  subsisting  with  respect  to  the 
freehold  hereditaments  thereby  settled,  but  not  so  as  to  increase 
or  multiply  charges  or  powers  of  charging. 

2.  Provided  always,  that  so  far  as  regards  (continue  as  in 
Form  No.  1,  Sect.  III.,  sup.) 

3.  The  Vendor  hereby  acknowledges  (continue  as  in  Form  No.  6, 
Sect.  III.,  if  required ;  also  Form  No.  11,  Sect.  III.,  if  required). 

In  witness,  Sec.     (Add  Sclicdutcs  as  required.) 


Parties, 


No.  XVIII. 

CONVEYANCE  of  Feeeholds  uJiere  Trustees  are  expressly 
given  Settled  Land  Act  Powers  and  Powers  of 
Revocation  and  New  Appointment,  tJiere  hriiuj  no 
Tenant /o/'  Life  within  the  meaning  of  tJtose  AcTs(.r). 

THIS  INDENTURE,  made,  cl-c.  Between  M.,  of,  &c.,  and  N., 
of,  &c.  (the  trustees)  (hereinafter  called  tbe  Vendors),  of  the  one 


Pj^lg  |j„  (^O  In  practice  a  conveyance  is  nearlj'  always  taken  from  a  tenant  for 

trustees  life,  though  express  powers  of   sale   are  conferred  on  the  trustees.     This 

tenaii't"or  life     J^^'ecedeut  covers  the  ca,se  where  there  is  no  tenant  for  life  within  the  mean- 
ing of  the  S.  L.  Acts,  see,  Be  Atkinson  (lS8o),   30  Ch.  D.   OO J  ;  aff.   (1886), 
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part,  and  A.  B.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the 
other  part : 

^YHEREAS  E.  F.,  being  at  his  death  seised   in  fee  simple    in  Eecitai  of  will 
possession  free  from  incumbrances  of  the  hereditaments  herein-  s^^T^Act' 

after  described,  duly  made  his  Will  dated  the day  of ,  f^^^^^°^  ^^'^ 

and  thereby,  after  appointing  the  Vendors  to  be  his  executors  and 
trustees,  devised  all  his  real  estate  (including  the  hereditaments 
hereinafter  described)  To  the  use  of  the  Vendors  during  the  life 
of  the  said  A.  B.,  Upon  trust  to  apply  the  rents  and  jirofits  thereof 
for  the  benefit  of  the  said  A.  B.  and  his  wife  and  children  and 
other  persons  therein  referred  to  or  any  one  or  more  of  them 
exclusively  of  the  other  or  others,  as  the  Vendors  should,  without 
being  liable  to  account,  think  fit,  with  remainders  over.  And 
power  was  thereby  conferred  on  the  Vendors  during  the  life  of 
the  said  A.  B,  to  exercise  in  reference  to  any  hereditaments  for 
the  time  being  subject  to  the  limitations  of  the  recited  Will  all 
the  powers  conferred  on  a  tenant  for  life  "in  possession  of  land  by 
the  Settled  Land  Acts,  1882  to  1S90,  and  for  such  purposes  to 
revoke  the  uses  thereinbefore  declared  and  to  appoint  the 
hereditaments?  thereby  devised  or  any  part  thereof  to  uses  to  give 
effect  to  the  transaction  (y) : 

And  whereas  the  said  testator  died  on  the day  of  • Death  of 

1890  (z),  without  having  revoked  or  altered  his  said  Will,  which  probate. 


'■'A  ih.  o77  ;  o.j  L.  J.  Ch.  49;  7?e  Temjmans  S.  E.  (1897),  42  Sol.  J.  9(j.  Com- 

l)ivre  the  case  where  a  life  intei-est  in  the  rents  and  profits  is  given  subject 

to  the  beneiiciarj' maintaining  children:    Williums  v.  Jenkins,   1893,   1   Ch. 

700;  62  L.  J.  Ch.  665;  Ee  Thmher's  H.  E.,  1898  T.  No.  12.-^0   (in  Chambers, 

8th  August,   1898);  Ee  FuUvch,  1906,  1  Ch.  146;  75  L.  J.  Ch.   120;  Wolst. 

Conv.  Acts,  9th  ed.,  332. 

Where  trustees  with  a  power  of  sale  do  sell,  the  tenant  for  life  should   Sale  by 

consent:    S.   L.  Act,   1882,  s.    56    (2).      If   there  are  several  persons  who   tiystees 

.  .  1  ■  rr.      where  there  is 

together  constitute  a  tenant  for  Irfe,  the  consent  of  any  one  of  them  is  surii-    a  tenant  for 

cient:  S.  L.  Act,   1884,  s.   6  (2).      If,  however,  the  shares  are  separately  Ij^t;^^^"^'^"* 

settled,  each  beneficiary  is  only  tenant  for  life  of  his  share  and  all  must  join 

and  consent:  Ee  Osborne  and  Brujht,  1902,  1  Ch.  335;   71  L.  J.  Ch.  285. 

(//)  If  the  limitation  had  been  to  the  use  of  the  trustees  in   fee  simple,  this 

power  to  revoke  the  uses  would  not  have  been  neces.sarv.     in  the  case  in 

the  text  the  trustees  have  only  an  estate  pur  autre  vie. 

{z)  If  the  testator  died  after  1897  title  would  either  be  made  under  Part  I. 

of  the  I^and  Transfer  Act,  1897,  or  the  conve3'ance  by  the  executors  to  the 

uses  of  the  Will  should  be  recited,  according  to  the  cii-cumstances. 


necessary. 
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was  on  the 


day  of 


duly  proved   at  the 


Probate 


Agreement 
for  sale. 


Revocation 
and  appoint- 
ment. 


Parcels. 


Parties. 


Recital  of 
Settlement. 


Registry  by  the  Vendors: 

And  whereas  the  Vendors  have  agreed  to  sell  the  heredita- 
ments hereinafter  described  and  the  fee  simple  thereof  in 
possession  free  from  incumbrances  to  the  Purchaser  at  the  price 
of  M : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 

of  the  said  agreement  and  in  consideration  of  the  sum  of  £ 

now  paid  by  the  Purchaser  to  the  Vendors  (the  receipt  of  which 
sum  the  Vendors  hereby  acknowledge),  the  Vendors,  in  exercise  of 
the  powers  for  this  purpose  (a)  conferred  on  them  by  the  recited 
Will  and  of  all  other  powers,  hereby  Revoke  all  the  limitations, 
trusts,  powers  and  provisions  by  the  recited  Will  declared 
concerning  the  hereditaments  hereinafter  described  and  As 
Trustees  hereby  Appoint  that 

All  those,  &c.  {sec  Foiins  in  Sect.  II.,  atip.),  shall  henceforth 
remain  and  be 

To  THE  use  of  the  Purchaser  in  fee  simple. 

{Add  ackiwwledgment  for  j)roducti<ni  of  docniiwnts,  Form  No.  6, 
Sect.  III.,  sup.,  if  required.) 

In  witness,  &e. 

No.  XIX. 

CONVEYANCE    of  Freeholds    hij   Appointment    viidcr   a 
General  Power. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.  [or  A.  B.  the 
wife  of  E.  B.  (/>)] ,  of,  &c.  (hereinafter  called  the  Vendor),  of  the  one 
part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the 
other  part : 

Whereas  under  an  Indenture  of  Settlement  dated  the  — —  day 

of ,  and  made,  &c.,  the  hereditaments  hereinafter  described 

(with    other    hereditaments)     now    stand    limited     free     from 

(a)  It  is  conceived  that  if  the  Will  did  not  contain  an  express  power  to 
revoke,  &c.,  the  power  might  be  implied  as  necessarj'  to  enable  the  trustees 
to  give  ett'ect  to  the  pDwers  given  to  them  by  reference  to  the  S.  L.  Acts. 
An  easement  can  be  created  de  now  imder  a  power  of  aitpointment :  Conv. 
Act,  1881,  s.   62. 

(/;)  If  the  vendor  is  a  married  woman  the  deed,  being  iin  n])pointment,  need 
not  be  acknowledged  by  her,  and  the  concurrence  of  ,her  h\isl);ind  is  not 
necessary. 
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incumbrances  to  such  uses  as  the  Vendor  shall  [whether  covert  or 
sole]  by  deed  appoint,  with  remainders  over  in  default  of  any 
such  ajDpointment : 

And  whereas  the  Vendor  has  agreed  to  sell  the  hereditaments  Agreement 
hereinafter  described  and  the  fee  simple  thereof  in  possession  free 
from  incumbrances  to  the  Purchaser  at  the  price  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH   that  in  pursuance 

of  the  said  agreement  and  in  consideration  of  the  sum  of  £' ■ 

now  paid  by  the  Purchaser  to  the  Vendor  (the  receipt  of  which 
sum  the  Vendor  hereby  acknowledges),  the  Vendor,  in  exercise  of 
the  power  for  this  purpose  conferred  on  him  [her]  by  the  recited 
Settlement  and  of  all  other  powers,  and  As  Beneficial  Owner, 
hereby  appoints  that 

All  those,  &c.  (see  Forms  in  Sect.  II.,  siijh),  shall  henceforth   Parcels. 
remain  and  be  To  the  use  of  the  Purchaser  in  fee  simple. 

(Add  achnoidedgment  for  j^i'odiiction  of  documents  and  under- 
taking for  safe  custody,  Form  No.  6,  Sect.  III.,  sup. ;  also 
Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &:c. 


Group  F. — Conveyances  on  Sale  by  Trustees  holding  Land 
ON  Trust  for  Sale. 

No.  I. 

CONVEYANCE  of  Freeholds  hij  Trustees  for  Sale  under 
a  Settlement  hi/  way  of  Trust  for  Sale.  Variations 
nliere  the  Trust  for  Sale  is  created  by  a  Will  (c). 

THIS  INDENTUPiE,  made,    &c.,   Between  A.  B.,  of,   &c.,  and  Parties. 
C.  D.,  of,  &c.  (trustees  for  sale)  (hereinafter  called  the  Vendors),  of 

(c)  See  T.  Act,  1893,  ss.  13 — 16.     In  this  Precedent  the  case  is  taken  of  a   Trusts  for  sale. 
sale  chu'ing  the  lives  of  the  persons  entitled  to  life  ii\terests  in  the  rents  and 
profits  till  sale  or  the  income  of  the  proceeds  of  sale. 

A  trust  for  sale  is  not  necessarily^  spent  because  the  beneficiaries  are  all  Duration. 
siti juris:  Bi(/(/s  v.  Pearoch  (1882),  '22  Ch.  V>.  2S-J  ;  o2  L.  J.  Ch.  1  ;  Be  Ta-eedie 
(oul  Miles  (1S84),  27  Ch.  D.  315  ;  54  L.  J.  Ch.  71  ;  lie  Dong/as  ami  Fotrell, 
PI02,  2  Ch.  at  p.  313;  71  L.  J.  Ch.  850.  But  the  trust  may  be  bad  as 
infringing  the  rule  against  perpetuities:  Re  Applelnj,  1903,  1  Ch.  565;  72 
L.  J.  Ch.  332,  and  cases  therein  cited.  Where  trustees  for  sale  have  j)ower 
to  i)ostp(ine  sale,  the  vesting  in  possession  of  the  share  of  one  beneficiary 
does  not  entitle  that  beneficiary  to  call  for    an  immediate    sale    or  for  a 
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Recital  of 
conveyance  on 
Trust  for  sale. 

[Variation : 
Recital  of  Will 
and  probate.] 

Agreement 
for  sale. 


Conveyance 
by  trustees 
for  sale. 


the  1st  part,  E.F.,  of,  &c.,  and  J.  F.,  his  wife,  of  the  2nd  part, 
and  G.  H.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  3rd 
part  : 

Whereas  by  an  Indenture  dated  the day  of {eontiiiiK' 

Form  No.  15,  Sect.  I.,  sup.): 

[Whereas  X.  Y.,  deceased,  being  at  his  deatli  {coufiniii'  Form 
No.  16,  Seef.  I.,  ^iip.  (d)  )]  : 

And  whereas  the  Vendors  (Form  No.  17,  Sect.  I.,  sii}>.)  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ now  paid  by  the  Purchaser  to  the  Vendors  as 

such  trustees  as  aforesaid  (the  receipt  of  which  sum  the  Vendors 
hereby  acknowledge),  the  A^endors,  As  Trustees  and  by  the  direc- 
tion of  the  said  E.  F.  and  J.  F.  (c)  [each  of  them  directing  As 
Beneficial  Owner(/)]  testified  as  aforesaid,  hereby  convey  unto  the 
Purchaser 


Powers  of  sale. 


Whether 
general  pro- 
spective con- 
s  ent  to  sale  is 
s  ufficient,  &c. 


Covenants 
for  title  by 
beneficiaries 


conveyance  of  liis  share  in  the  land  :  Be  HorsnaiU,  1909,  1  Ch.  681  ;  78  L.  J. 
Ch.  ;331. 

The  duration  of  a  power  of  sale  is,  if  the  rule  against  perpetuities  is  not 
infringed,  a  question  of  intention:  He  Jump,  1903,  1  Ch.  129;  72  L.  J.  Ch. 
16,  see,  also  Re  Lord  Stuleley  and  JJaines,  1894,  1  Ch.  334;  63  L.  J.  Ch. 
194;  Be  Dyson  and  Foivke,  1896,  2  Ch.  720;  Go  L.  J.  Ch.  791  ;  and  see  Be 
Kayeand  Hoyle  (1909),  53  Sol.  J.  520. 

{d)  This  Form  takes  the  case  of  a  mere  triist  for  sale  without  requests 
being  necessary,  but  can,  of  course,  be  readily  adapted  to  meet  the  case 
where  requests  are  required.  It  the  testator  died  alter  1897  and  the 
executors  have  not  assented  to  the  devise,  title  may  be  made  under  L.  T. 
Act,  1897,  Part  I. 

(e)  Where  the  consent  of  a  person  is  required  to  a  sale  by  trustees, 
the  consent  should  be  given  to  the  particular  sale ;  a  general  pro.spective 
consent  to  the  trustees  selling  would  be  insufficient.  A  consent  to  the 
property  being  put  ixp  for  sale  by  auction  is,  of  course,  a  consent  to  the 
sale  which  is  the  result  of  the  auction.  If  the  party  whose  consent  is 
lequired  has  inciunbered  his  interest  ('/.  the  case  of  a  tenant  for  life  luider 
the  8.  L.  Acts,  see  S.  L.  Act,  1882,  s.  50  (3)),  the  consent  of  the  inciun- 
brancer  is  necessary:  Re  Bediny/eld  and  llerriinj,  1893,  2  Ch.  332  ;  62  \i.  J- 
Ch.  430.  If  he  is  a  lunatic,  his  committee,  or  a  receiver  apjioiuted  under 
s.  116  of  the  Lunacy  Act,  1890,  can  cimsent  on  his  behalf  by  order  of  the 
Judge  in  Lunacy  :  s.  120.  The  consent  of  a  tenant  for  life  of  the  proceeds 
of  sale  is  not  necessarj-,  uuless  the  consent  is  required  by  the  teims  of  the 
trust:  S.  L.  Act,  1884,  s.  6  (1). 

(./')  Where,  as  in  the  ease  of  a  conveyanre  on  tiust  for  sale,  the  trusts  are 
kept  off  the  title,  it  seems  unreasonable  that  the  persons  who  reqiiest  a  sale 
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All  those,  &c.  {see  Forms  in  Sect.  II.,  suj).),  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple,  Habendum, 
discharged  from  all  the  trusts,   powers,   and  provisions  of  the 
recited  Settlement  [Will], 

[2.  Provided  always,  that  the  statutory  covenants  implied  in  [Proviso 
these    presents  by  reason   of   the    said   E.    F.  and  J.   F.  being  coveuiliite  for 
expressed  to  direct  As  Beneficial  Owners  shall  not  extend  to  the  beneficiaries.] 
acts  or  defaults  of  any  person  other  than  and  besides  himself  and 
herself  and  persons  claiming  under  or  in  trust  for  him  or  her  (g).] 

[3.  AcJi-nouledgmcut  for  jyrodiietion  of  docionejits,  Form  No.  6,  Documents. 
Sect.  III.,  sup.     Add  Form  No.  11  ("/'  required. '\ 

In  witness,  &c. 


No.  11. 

Deed  of  Covenant  to  surrender  Copyholds  on  a  Sale  hj/ 
Trustees  under  a  Trust  for  Sale  in  a  Settlement. 
Variations  icJiere  the  Trust  for  Sale  is  created  hy  a 
Will  (//). 

THIS  INDENTURE,  made,    &c..  Between   A.  B.,   of,  &c.,   and  parties. 
C.  D.,  of,  kc.  (trustees  for  sale)  (hereinafter  called  the  Vendors),  of 


should  give  covenants  for  title  when  the  trustees  sell.     The  piu-chaser  is  on  sales  by 
not  entitled  to  go  into  the  settlement  of  the  proceeds  of  sale,  and  accordingly   ^j-ig^-g  ^jj^j^, 
has  not  notice  as  to  the  interests  of  the  persons  directing  the  sale.    Possibly,    consent  to 
in  the  case  of  a  Will  where  the  trusts  are  disclosed,  covenants  for  title  shoiild  *'o^ Jifif,.,^f 
he  given,  but  in  that  case  the  interests  of  the  beneficiaries  should  be  recited 
and  theii'  covenants  cut  down  as  provided  by  the  text.      In  practice  the 
conditions  of  sale  nearly  always  provide,  where  there  is  a  trust  for  sale, 
that  the  purchaser  shall  not  be  entitled  to  covenants  from  the  beneficiaries. 
Apart  from  such  condition,  according  to  the  decision  in  Eurl  Poulett  v.  Hood 
(1868),  L.  R.  5  Eq.  115  ;     37  L.  J.  Ch.  224  ;   Re  Sawijer  and  Barimfs  Contrarf 
(1884),W.  N.  192  ;  53  L.  J.  Ch.  1104  ;  and  see  Dart,  7th  ed.,  569  ;  Williams,  V.  & 
1*.  580,  it  would  seem  that  the  purchaser  could  call  for  such  covenants.     This 
does  not  apply  on  a  sale  by  the  Court  [Cottrell  v.  C.  (1866),  L.  R.  2  Eq.  330  ; 
35  L.  J.  Ch.  466),  as  the  purchaser  is  only  concerned  to  see  that  the  person, 
111  whom  the  legal  estate  is  vested  conveys  and  that  the  equities  are  bound  by 
the  order. 

(y)  This  provision  will  only  be  required  where  covenants  for  title  are  given 
by  the  beneficiaries. 

{h)  See  Prec.  VI.,  Group  G,  p.  442,  inf.,  for  a  form  when  copyholds  are 


necessary. 
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PURCHASE    DEEDS  (PRECEDENTS). 


Recital  of 
Settlement  and 
admittance  of 
Vendors. 

Variation  : 
Recital  of  Will, 
probate,  and 
admittance  of 
Vendors. 

Agreement 
for  sale. 


Covenant  to 
surrender. 


Parcels. 


the  1st  part,  E.  F.,  of,  &c.,  and  J.  F,,  his  wife,  of  the  2nd  part, 
and  G.  H.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  3rd 
part  : 

Wheee.^s  by  an  Indenture  of  Settlement  dated  the day 

of {contintte  Form  No.  25,  Sect.  I.,  sup.): 

[Whereas  X.  Y.,  deceased,  being  at  his  death  {eoiitiiiKe  Fonii 
No.  27,  Sect.  I.,  .Slip.  {()  ]  : 

And  whereas  the  Vendors,  as  such  Trustees  as  aforesaid,  have 
at  the  request  of  the  said  E.  F.  and  J.  F.  (testified  by  their  execu- 
tion hereof)  agreed  to  sell  the  hereditaments  hereinafter  described 
to  the  Purchaser  free  from  incumbrances  for  an  estate  of  inherit- 
ance according  to  the  custom  of  the  said  Manor  at  the  price 
of  £ : 

NOW  THIS  INDENTUilE  WITNESSETH  that  in  pursuance, 
&c.  (as  in  last  Precedent),  ihe  Vendors,  As  Trustees  and  by  the 
direction  of  the  said  E.  F.  and  J.  F.  (testified  as  aforesaid),  hereby 
covenant  with  the  Purchaser  that  the  Vendors  will  forthwith  at 
the  cost  of  the  Purchaser  surrender  or  cause  to  be  surrendered 
into  the  hands  of  the  lord  of  the  said  Manor  according  to  the 
custom  thereof 

All,  &c.(.s('t'  For)ii  No.  17,  Sect.  II.,  Hnp.)  (to  which  hereditaments 
the  Vendors  were  admitted  as  aforesaid), 

To  the  use  of  the  Purchaser,  his  heirs  and  assigns,  at  the 
will  of  the  lord  according  to  the  custom  of  the  said  Manor  at  and 
under  the  rents,  lines,  heriots,  suits  and  services  therefor  due  and 
of  right  accustomed. 

(Add  ackiioH'lcdiiment  for  production  of  docunieiitH,  Form  No.  6, 
Sect.  III.,  Slip.  ;  also  Form  A^o.  11,  Sect.  III.,  if  required.) 

In  witness,  \c. 


devised  to   such  uses  as  the  executors  may  appoint.      For  Precedents  of 
surrenders  and  admittances,  see  Group  A,  Precs.  VI.  and  VII.,  pp.  .'J29— 30, 

sup. 

((')  This  Form  takes  the  case  of  a  trust  for  sale  without  requests  being 
necessary ;  but  can,  of  course,  be  readilj-  adapted  to  meet  the  case  where 
requests  are  required  to  the  sale. 
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No.    III. 

ASSIGNMENT  of  Leaseholds  hy  Trustees  for  Sale 
under  a  Settlement  hij  icay  of  Trust  for  Sale.  Varla.- 
TioNS  whcri'  tltc  Trust /or  Sale  is  created  hy  a  Will  (A). 

THIS  INDENTUEE,  made,    &c.,    Between   A.  B.,  of,    &c.,  and  Parties. 
C.  D.,  of,  &c.  (trustees  for  sale)  (hereinafter  called  the  Vendors),  of 
the  1st  part,  E.  F.,  of,  &c.,  and  J.  E.,  his  wife,  of  the  'ind  part, 
and  G.  H.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  3rd 
part : 

^YHEREAS  by  an  Indenture  of  Lease  (Form  Xo.  28,  Sect.  I.,  sup.)  :   Recital  of 

Lease. 

And  whereas  by  an  Indenture  of  Assignment  dated  the Recital  of 

day  of (continue  as    in  Form  No.  31,  Sect.  I.  (/) ) :  WiifiTuitT 

And  whereas  the  Vendors,  as  such  Trustees  as  aforesaid,  have,  ingthepro- 

with  the  consent  of  the  said  E.   F.  and  .J.  F.  testified  by  their  For  sale"  ^^ 

execution  of  these  presents,  agreed  to  sell  to  the  Purchaser  free  Agreement 

.       ,    .         ,  .       .    _  for  sale. 

from  incumbrances  the  premises  comprised  in  the  recited  Lease 
for  the  residue  of  the  term  thereby  granted  at  the  price  of  M : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement,  &c.  (as  in  Precedent  I.,   Assignment  by 

...  ,  -,  1        m  11         ji         trustees  for 

p.  4z/,  Of    tins  Grou}>),  the   \  endors.  As   irustees    and   by  the  sale. 
direction  of    the   said    E.  F.  and  J.   F.  (testified  as  aforesaid), 
hereby  assign  unto  the  Purchaser 

All  the  premises  comprised  in  and  demised  by  the  recited  Parcels. 
Lease, 

To  hold  unto  the  Purchaser  for  the  residue  of  the  term 
granted  by  the  recited  Lease  at  the  rent  and  subject  to  the  lessee's 
covenants  and  the  conditions  by  and  in  the  said  Lease  reserved 
and  contained  and  henceforth  on  the  jiart  of  the  lessee  to  be 
paid,  observed,  and  performed.  But  discharged  from  all  the  trusts, 
powers  and  provisions  of  the  recited  Settlement  [Will] . 

2.  The  Purchaser  herel)y  (Form  No.  5,  Sect.  III.,  sup.).  Covenant  by 

3.  The  Vendors  hereby  acknowledge  (/'Vr/?*  No.  6,  Sect.  HI.,  f^yf^^t'&l 
sup.  ;  also  Form  No.  11,  Sect.  III.,  if  required).  Documents. 

In  witness,  &c. 

(A-)  Trustees  who  are  selling  leaseholds  in  lots  held  imder  one  lease  can 
grant  underleases  to  the  several  purchasers:  7?e  Jndd  and  Poland,  1906, 
1  Ch.  684 ;  7n  L.  J.  Ch.  403. 

(0  The  necessary  variations  in  the  case  of  a  Will  are  given  in  this  Form. 
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No.  IV. 

CONVEYANCE  of  Fkerholds,  Covenant  to  siirrciKhr 
Copyholds  and  Assignment  of  Leaseholds  />// 
Trustees  for  Sai^b  (one  of  irlioin  is  a  jMarried  Woman) 
under  <i  Trust  for  Sale  ///  a  Will  created  for 
purposes  of  dirisio)i. 


Parties. 


Recital  of 
Lease. 

Recital  of 
Will. 


M.  W.  P.  Act, 
iy07,  s.  1 . 


Whetliei- 
beneficiaries 
should  joiu 
on  a  sale 
by  trustees 
where  con- 
sents not 
required  by 
the  instrument 
creating  the 
trust. 


THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &e.,  and 
C.I).,  the  wife(»0  of  L.  ])..  of,  Sec.  (hereinafter  called  the 
Vendors),  of  the  1st  i)art,  the  said  L.  D.  of  the  2nd  part,  and 
E.  F.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  3rd  part : 

Whereas  hyan  Indenture  of  Lease  (i^'oy//?,  No.  28,  Sect.  I.,  sup.): 

And  whereas  X.  Y.,  deceased,  being  at  his  death  seised  of  the 

freehold  hereditaments  tirst  hereinafter  described  for  an  estate  in 

fee   siui[)le   in   possession   and   of   the  copyhold    hereditaments 

secondly   hereinafter  described  for  an  estate  of  iiiheri lance  in 

possession  in  accordance  with  the  custom  of  the  Manor  of , 

in  the  County  of ,  and  as  to  all  the  said  hereditaments  free 

from  incumbrances,  duly  made  his  Will  dated  the day  of , 

and  thereby,  after  appointing  the  Vendors  to  be  his  executors  and 
trustees,  devised  and  bequeathed  all  his  real  and  personal  estate 
(including  the  said  freehold,  copyhold,  and  leasehold  heredita- 
ments) to  the  Vendors  Upon  trust  to  sell  (w)the  same  and  to  stand 

(m)  Even  after  1907  it  will  be  necessary  foi'  the  }nisl)an(l  of  a  married 
woman  trustee  to  concur  to  convey  any  legal  estate,  thonyh  it  will  not  l)o 
necessary  for  the  deed  to  be  acknowledged :  M.  W.  P.  Act,  1907,  s.  l;.this 
section  was  intended  to  meet  the  decision  in  Be  Harkness  and  ^lll-iopp,  1890, 
2  Ch.  358  ;  65  L.  J.  Ch.  726 ;  but  in  terms  the  section  only  applies  to 
property  "  vested  "  in  the  married  woman  ;  hence  the  husband  appears  to  be 
a  necessary  party  to  convey  any  interest  which  may  have  vested  in  him. 
The  section  does  not  expressly  provide  that  a  married  woman  may  in  futiiro 
acquire  trust  estates  as  if  .she  were  unmarried;  and  see  51  Sol.  J.  782.  A 
new  Bill  lias  been  prepared  to  take  the  place  of  s.  1. 

{)i)  The  case  is  taken  here  of  an  absolute  trust  for  sale.  As  to  the 
duration  of  a  jjower  of  sale  for  purposes  of  division,  see  Peters  v.  Lewes,  &c. 
Itij.  Co.  (1881),  18  Ch.  D.  429;  50  L.  J.  Ch.  172;  and  first  note  to  Prec.  I., 
p.  427,  of  this  Group.  If  the  purchaser  has  notice  that  the  beneficiaries  are 
all  sui  juris  and  have  been  in  possession  of  the  property  so  as  to  raise  a  ques- 
tion as  to  whether  they  have  elected  to  take  the  jiroperty  in  .tpecie,  it  may  be 
desirable  to  make  them  parties  to  direct  the  sale  and  convey  as  beneficial 
owners.     Sometimes  it  is  fovtnd  that  trustees  are  selling  when  they  have 
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possessed  of  the  net  proceeds  of  such  sale  upon  the  trusts  therein 
mentioned  : 

And  whereas  the  said  testator  died  on  the day  of Death  of 

without  having  revoked  or  altered  his  said  Will,  which  was  on  probate.'^"' 

the day  of duly  proved  at  the Probate  Eegistry 

by  the  Vendors : 

And  whereas  on  the day  of the  Vendors  were  duly  Admittauce  of 

admitted  to  the  said  copyhold  hereditaments,  to  hold  to  them  copyholds. 
and  their  heirs  by   cop}'  of  court    roll  at  the    will  of  the  lord 
according  to  the  custom  of  the  said  Manor  by  and  under  the 
rents,  suits  and  services  therefor  due  and  of  right  accustomed  : 

And  whereas  the  Vendors  have  agreed  to  sell  to  the  Purchaser  Agreement 
free  from  incumbrances  the  freehold  and  copyhold  hereditaments    °^  ^^"^  ^' 
hereinafter   described  and  the  premises  comprised  in  the  recited 
Lease  for  the  residue  of  the  term  thereby  granted  at  the  price 

of  £ of  which  the  sum  of   £ has  for  the  purposes  of 

stamp  duty  been  apportioned  as  the  purchase-money  for  the 
said  copyhold  hereditaments. 

And    whereas  the  said  L.  D.    has    agreed    to    join    in   these  Agreement  by 
presents  for  the  purpose  of  vesting  in  the  Purchaser  any  estates  raTrrfed  ° 
or  interests  in  the  said  hereditaments  which  may  be  vested  in  "O'"*" 

•'  trustee  to 

him  as  the  husband  of  the  said  C  D.  (o).  join. 

NOW  THIS  INDENTURE  WPTNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Com-eyanceof 

the  sum  of  i^ now  paid  l)y  the  Purchaser  to  the  Vendors  as  *'^'*'*''^°^'^^- 

such  trustees  as  aforesaid  (the  receipt  of  which  sum  the  Vendors 
hereby  acknowledge),  the  Vendors,  As  Trustees,  hereby  convey, 
and  the  said  L.  D.,  according  to  his  estate  or  interest  (if 
any)  and  As  Trustee,  hereby  conveys  and  confirms  unto  the 
Purchaser 

All  those  freehold  hereditaments,  &c.  (sre  Forms  in  Scrt.  II.).  Parcels. 

To  hold  unto  and  To  the  use  of  the  Purchaser  in  fee  simple,  Habendum. 

purchased  the  property  in  In-oaeh  of  trust  and  have  a  mere  power  to  var\' 
investments.  In  such  a  case  the  property  becomes  stamped  with  an  inqilied 
trust  for  sale,  hut  it  is  desirable  to  join  a  beneficiarj'. 

(o)  See  M.  W.  P.  Act,  1907,  s.  1.    No  acknowledgment  is  necessary,  but  the    Concurrence 
husband  should  join  to  convey  any  legal  interest  which  may  be  vested  in   saiebymarr^ed 
him  until  it  is  decided  whether  that  s.  is  sufficient  to  meet  Ee  Ifarkness  and   woman 
Allsopp,  189G,  2  ( "h.  3.58  ;   (jr,  T..  J.  Ch.  7'2(;.  trustee. 

P.  28 
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PUHCHA.SE   DEEDS    (PRECEDENTS). 


Covenant  to 

surrender 

copyholds. 


Parcels. 


Assignment  of 
leaseholds. 


Parcels. 


Habendum. 


Covenant  by 
Purcliaser  to 
pay  rent,  &c. 

Documents. 


discharged  from  all  the  trusts,   powers  and  provisions  of    the 
recited  Will. 

2.  In  further  pursuance  of  the  said  agreement  and  for  the 
consideration  aforesaid,  the  Vendors,  As  Trustees,  herehy  cove- 
nant, and  the  said  L.  D.,  As  Trustee,  hereby  covenants  with 
the  Purchaser  that  they  will  forthwith  surrender  or  cause  to  be 
surrendered  into  the  hands  of  the  lord  of  the  said  Manor  according 
to  the  custom  thereof 

All  those  copyhold  hereditaments,  &c.  (to  which  heredita- 
ments the  Vendors  were  admitted  as  aforesaid). 

To  THE  USE  of  the  Purchaser  and  his  heirs  at  the  will  of  the 
lord  according  to  the  custom  of  the  said  Manor  at  and  under  the 
rents,  lines,  heriots,  suits  and  services  therefor  due  and  of  right 
accustomed. 

3.  In  further  pursuance  of  the  said  agreement  and  for  the 
consideration  aforesaid,  the  Vendors,  As  Trustees,  hereby  assign, 
and  the  said  L.  D.,  according  to  his  term  or  interest  and 
As  Trustee,  hereby  assigns  and  confirms  unto  the  Purchaser 

All  the  premises  comprised  in  and  demised  by  the  recited 
Lease, 

To  hold  unto  the  Purchaser  for  the  residue  of  the  term  granted 
l)y  the  recited  Lease  at  the  rent  and  subject  to  the  lessee's 
covenants  and  the  conditions  by  and  in  the  said  Lease  reserved 
and  contained  and  henceforth  on  the  part  of  the  lessee  to  be 
paid,  observed,  and  performed.  But  discharged  from  all  the  trusts, 
powers  and  provisions  of  the  recited  Will. 

4.  The  Purchaser  hereby  {Form  No.  5,  Srct.  III.,  .^iip.). 

5.  The  Vendors  hereby  acknowledge  {F'oriii  No.  6,  Sect.  HI.  ; 
also  Form  No.  11,  Sect.  III.,  if  reqitircd). 

In  w^itness,  &c. 


No.  V. 

CONVEYANCE  by  Trustees  for  Sale  of  the  Surface  of 
Freeholds  apart  from  Mines  and  Minerals,  irlicrr  the 
Trustees  are  (jiven  the  Statutory  Powers  of  a  Tenant 
for  Life. 


Parties.  THIS  INDENTUEE,  made,  &c.,  Between   A.  B.,   of,    &c.,   and 

C.  D.,  of,  &c.  (trustees  for  6v</t')  (hereinafter  called  the  Vendors),  of 
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the  1st  i^art,  E.  F.,  of,  Szc,  and  J.  F.,  his  wife,  of  the  2nd  pari,  and 
G.  H.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  3rd  part : 

Whereas  by  an  Indenture  dated  the day  of {continue  Recital  of 

Form  No,   15,   Sect.   I.,  and  add : — )      And  the  said  Indenture  trustloTsaie." 
contained  a  power  for  the  Vendors  to  exercise,  with  the  consent 
of  the  said  E.  F.  and  J.  F.,  during  their  joint  lives,  in  reference 
to  the  said  hereditaments,  all  the  powers  conferred  on  a  tenant 
in  possession  of  land  by  the  Settled  Land  Acts,  1882  to  1890  (j>)  : 

And  whereas  the  Vendors,  as  such  trustees  as  aforesaid,  have  Agreement 
agreed  to    sell  to   the  Purchaser  free  from    incumbrances    the    *^^''^'^'^- 
surface  of   the  hereditaments  hereinafter  described,  with  such 
reservations  as  hereinafter  appearing,  at  the  price  of  M : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :  —  {contint(e    Conveyance  of 
■       ,,  1       .    T       ,^  ^1  ■     y-1  ictn  1     _i        •  surface  with 

operative  part  as  in  Precedent  1.  oj  this  (jrroup,p.  428,  .s»j).,  but  using  reservations  of 
for  the  parcels  Form  No.  2,  Sect.  11. ,  incladinq  t]te  reservation  of  ™!nesand 

'J-  ^  ■>  J  I     nimerals. 

minerals  ;  and  see  notes  to  that  Form).  The  Jiahendiim  nill  he 
"  To  hold  unto  the  Purchaser  in  fee  simple  To  the  use  that  the 
Vendors  their  heh's  and  assigns  shall  have  and  may  exercise  the 
easements  rights  and  privileges  hereinbefore  expressed  to  be 
reserved  and  subject  thereto  To  the  use  of  the  Purchaser  in 
fee  simple.") 
In  witness,  &c. 

Group  G. — Conveyances  on    Sales  by  Personal  Repre- 
sentatives. 

No.  I. 

CONVEYANCE    of  Freeholds    htj  the    Personal    Representa- 
tives of  a  person  ivho  died  abater  1897. 

THIS  INDENTURE,  made  &c..  Between  A.   B.,  of,   &c.,  and  Parties. 
C.   D.,   of,  &c.   {personal   representatives)   (hereinafter  called  the 
Vendors  (7-)),  of  the  one  part,  and  E.  F.,  of,  &c.  (hereinafter 
called  the  Purchaser),  of  the  other  part  : 

{p)  See  S.  L.  Act,  1882,  ss.  4  (6)  and  17;  S.  L.  Act,  1890,  s.  b.  If  these 
powers  are  not  expressly  conferred  on  the  trustees,  an  order  will  be  reqiiii-ed 
under  T.  Act,  1893,  s.  44,  and  see  T.  Act,  1894,  s.  .'i. 

(r)  See  L.  T.  Act,  1897,  Part  I.  ;  the  real  estate  of  a  person  dying  after   L.  T.  Act, 
1897   now  devolves  on  his  personal  representatives   in   the  same   way   as   ^^'^^>  ^'^'^'^  ^' 
leaseholds  devolved  before  the  Act.    ^_ 

As  executors  derive  their  title  to  tlia  real  estate  under  the   Will  and  not    AH  executors 
frnni  i)r()bate,  nil  who  do  not  renounce  prol)ate  and  disclaim  the  trusts  must    ^^'^'o  do  not 

,  '  ,  renounce  and 


43G 
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Recital  of 
seisin  Will  aud 
probate,  or 

intestacy. 

Agreement 
for  sale. 


Conveyance. 


Whereas  X.  Y.,  being  at  his  death  seised  in  fee  simple 
{coiitinur  Form  No.  18,  Sect.  I.,  sii]>.,  irhere  vayiations  for  the  case 
of  intestaci/  will  he  foiiud)  : 

And  whereas  the  Vendors,  as  the  personal  representatives  of 
the  said  X.  Y.,  deceased,  have  agreed  to  sell  to  the  Purchaser  the 
hereditaments  hereinafter  described  and  the  fee  simple  thereof 
in  possession  free  from  incumbrances  at  the  price  of  £ : 

NOW  THIS  INDENTUKE  WITNESSETH  that  in  pm-suance 
of  the  said  agreement  and  in  consideration  of  the  sum  of  £ ■ 


disclaim  must 
join. 

Exception  to 
the  rule  where 
foreign  and 
general 
executors. 

Where  no 
executors 
appointed,  no 
variation  of 
former 
practice. 

What  estates 
pass  to  the 
]iersonal  repre- 
sentatives. 

Copyholds. 


Death  duties. 
Qiicere,  over- 
reached by  a 
sale  under 
the  Act. 


Increment 
value  duty. 


Costs  in 
probate  action. 


Application  of 
r.  299  of 
L.  T.  R.,  1903. 
as  to  juris- 
diction. 


join  in  the  conveyance :  Be  PcocIei/\  1900,  1  Ch.  58;  69  L.  J.  Ch.  6  ;  one  of 
several  executors  cannot,  as  in  the  4'ase  of  chattels  I'eal,  make  a  title  to  real 
estate  without  an  order  of  the  (\>uju  s.  2.   ^^S-cje^  (\f^^^crtyc^^^:*^^-^^^*^^  '^1^\ 

Where  special  executors  of  foreign  projjertj'  are  ajipointed  they  are  not 
necessarj'  parties  on  a  sale  of  real  estate  in  England  by  the  general 
executors:  Be  Cohen,  1902,  1  Ch.  187  ;  71  L.  J.  Ch.  164. 

The  Act  does  not  alter  the  practice  of  the  Court  to  refuse  to  grant  probate 
to  a  residuarj^  legatee  where  no  executors  are  appointed.  Letters  of 
administration  with  the  WiU  annexed  must  be  taken  out  as  before  :  In 
h.  Pryse,  1904,  P.  301  ;   73  L.  J.  P.  84. 

Generally,  as  to  what  estates  jjass  to  personal  representatives,  see  Cherry 
and  Marigold's  Land  Transfer  Acts,  136  et  seq. ;  Wolst.  Conv.  Acts,  9th  ed., 
183  el  seq.  Equitable  estates  are  within  the  meaning  of  the  Act :  Phillips  v. 
Pruhijn,  1899,  1  Ch.  811,  818;  68  L.  J.  Ch.  401. 

By  sub-s.  4  of  s.  1  coi)yholds  or  customary  freeholds,  in  any  case  in 
which  an  admission  or  any  act  by  the  lord  of  the  manor  is  necessary  to 
perfect  the  title  of  a  purchaser  fi'oin  the  customary  tenant,  are  not  affected 
bj'  the  Act,  but  this  sub-section  does  not  exclude  an  equitable  interest  in 
copyholds  :  Be  HonierviUe  awl  Turner,  1903,  2  Ch.  583  ;  72  L.  J.  Ch.  727. 

A  sale  by  personal  representatives  under  the  Act,  at  any  rate  after 
probate,  overreaches  succes.sion  duties,  see  Cherry  and  Marigold,  146 ;  also 
the  provisions  relating  to  registered  land,  L.  T.  Act,  1897,  s.  13,  andL.  T.  R., 
1903,  r.  209  ;  but  a  purchaser  should  insist  on  a  certificate  under  Fin.  Act, 
1894,  s.  11,  as  regards  estate  diity. 

Ass.  oof  the  Fin.  (1909-10)  Act,  1910,  makes  increment  value  duty  a 
charge  on  the  projierty  where  it  attaches  on  a  death,  a  purchaser  should  also 
insist  upon  evidence  of  jtaynient  of  this  duty.  It  is  a  stamp  duty:  //'., 
s.  3  (6)  in  other  cases. 

The  costs  incurred  in  propounding  a  Will  held  to  be  invalid  are  now 
under  s.  2  (3)  of  the  L.  T.  Act,  1897,  paj'able  out  of  real  as  well  as  personal 
estate  :  Be  Vid^er staff,  1906,  1  Ch.  762;  75  L.  J.  Ch.  419. 

R.  299  of  the  L.  T.  R.,  1903  (formerly  L.  T.  R.,  1898,  r.  234),  only  applies 
to  Part  II.  of  the  Act  of  1897;  hence  the  exclusive  jurisdiction  of  the  senior 
Judge  of  the  Chancer}-  Division  does  not  apply  to  matters  arising  luider 
Part  I.  :  B^  Wulheek  (1904),  W.  N.  204. 
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now  paid  by  the  Purchaser  to  the  Vendors  as  such  personal 
representatives  as  aforesaid  (the  receipt  of  which  sum  the 
Vendors  hereby  acknowledge),  the  Vendors,  As  Personal  Repre- 
sentatives of  the  said  X.  Y.,  deceased,  hereby  convey  unto  the 
Purchaser 

All,  &C.  (sec  Forms  in   tScrt.  IL,   SIIJ).)  '  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple.  Habendum. 
{Add  ackiiowl('(hi incut  for  production,  Form  No.  G,  Sect.  III., 
also  Form  No.  11,  Sect.  III.,  if  required.) 
In  witness,  kc. 

No.  II. 

CONVEYANCE  of  Freeholds  b>/  Executors  or  Devisees 
IN  Trust  selling  under  a  Charge  of  Debts  contained 
in  the  Will  of  a  person  u-ho  died  before  1898  (-s). 

THIS    INDENTUEE,  made,  &c.,   Between  A.  B.,  of,  &c.,  and  P^^i^es. 
C.  D.,  of,  &c.  (hereinafter  called  the  Vendors),  of  the  one  part, 

(s)  The  Law  of  Property  Amendment  Act,  1859,  s.  14,  provides  that  where  Persons  en- 
a  testator  has  charged  his  real  estate  or  any  part  thereof  with  the  payment  under  charge 
of  his  debts,  or  with  the  pajinent  of  any  legacy  or  other  specific  sum  of  of  debts. 
money,  and  has  devised  the  same  for  his  whole  interest  therein  (see  Be 
Adams  and  Perri/,  1899,  1  C"h.  554  ;  68  L.  J.  Ch.  259)  to  trustees,  the  trustees 
may  sell  or  mortgage  such  property  for  the  piupose  of  raising  the  same, 
and  the  piu-chaser  or  mortgagee  is  not  boiuid  to  see  that  the  power  is 
correctly  exercised.  .S.  16  provides  that  if  a  testator  has  created  such  a 
charge  as  is  mentioned  in  s.  14,  and  has  not  devised  the  hereditaments 
charged  so  as  to  vest  his  whole  estate  in  trustees,  the  executors  shall 
have  a  like  power  of  selling  or  mortgaging.  Biit  these  provisions  do 
not  apply  to  a  devise  to  any  person  in  fee  or  in  tail  or  for  the  testator's  whole 
estate  or  interest  charged  with  debts  or  legacies :  s.  18.  To  come  within  the 
exception  the  devise  must  be  one  taking  effect  as  from  the  testator's  death  : 
Be  Barrow  Corpn.  and  Bawlinson,  19();5,  1  Ch.  339;  72  L.  J.  Ch.  233. 
In  cases  coming  within  s.  18,  i.e.,  where  the  real  estate  is  devised  to  a 
person  in  fee  or  in  tail  or  for  the  testator's  whole  estate  charged  with  debts, 
the  devisee,  if  an  executor  also,  can  confer  a  good  title  upon  a  pui'chaser : 
Eland  v.  E.  (1839),  4  My.  &  C.  420  ;  8  L.  J.  Ch.  289 ;  Forles  v.  Peacock 
(1844),  1  Ph.  717  ;  15  L.  J.  Ch.  371  ;  and  see  Be  Henson,  1908,  2  Ch.  356; 
77  L.  J.  Ch.  598.  When  the  beneficial  devisee  and  executor  are  different 
persons,  it  is  still  undecided  whether  (assuming  the  testator  died  before 
1898)  the  beneficial  devisee  can  make  a  good  title  without  the  executor,  but 
the  better  opinion  seems  to  be  that  he  can:  Corser  v.  Cartwrifjld  {ISlo), 
L.  E.  7  H.  Ij.  731  ;  45  L.  J.  Ch.  605  ;  West  of  England,  &c.  Bank  v.  Murch 
(1882),  23  Ch.  D.  138;  52  L.  J.  Ch.  784;  see  also  on  this  point  Dart, 
7th  ed.,  037  et  seq.     As  to  whether  a  purchaser  is  entitled  to  inquire  whether 
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Will,  &c., 


and  Agreement 
for  sale. 


Conveyance 
by  devisees 
or  executors. 


and  E.  F.,  of,  S^c.  (hereinafter  called  the  Purchaser),  of  the  other 
part : 

{Recite  Will  of  X.  Y.  c<nttainiii<i  a  direction  for  paipnoit  of  Jiis 
debts,  and  deriving  //?«  I'eal  estate  to  the  Vendors  as  trustees,  or 
derisin;/  liis  real  estate  to  uses  without  the  iiiterrcntion  of  trustees, 
and  appointing  tlie  J^endors  executors — deatit  of  testator  and  prohate 
of  Will) :        ' 

And  whekeas  in  pursuance  of  the  direction  for  payment  of 
debts  contained  in  the  recited  Will  the  Vendors  have  agreed  to 
sell  to  the  l^u'chaser  the  hereditaments  hereinafter  described  and 
the  fee  simple  thereof  in  possess^ion  free  from  incumbrances  at 

the  price  of  ,4' : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance 
of  the  said  agreement  and  in  consideration  of  the  sum  of  £ ■ 


now  paid  by  the  Purchaser  to  tlie  Vendors  (the  receipt  of  which 
sum  the  Vendors  hereby  acknowledge),  the  Vendors,  As  Trustees 
[or  As  the  Personal  Eepresentatives  of  the  said  X.  Y.,  deceased], 
ill  exercise  of  the  statutory  power  for  this  purpose,  hereby 
convey  unto  the  Purchaser 

All,  &c.  {si'c  Forms  in  Sect.  II.,  sup.), 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 

(Achiiou-Jediiuient  as  to  documents.  Form  No.  6,  Sect.  III.,  also 
Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 


Administrator 
cannot  sell. 


When  express 
direction  to 
sell  vests 
power  of  sale 
in  executor. 


the  debts  have  been  paid,  see  s.  17,  which  provides  that  in  cases  coming 
under  ss.  14 — 16  he  is  not;  but  if  twenty  years  have  elaj^sed,  see  Be  Tampteray- 
Willanme  cukJ  Landau  (1881),  20  Ch.  D.  465  ;  51  L.  J.  Ch.  434;  also  (in  the 
case  of  leaseholds)  Be  Whistler  (1887),  35  Ch.  D.  561;  56  L.  J.  Ch.  827; 
Be  Venn  and  Furze,  1894,  2  Ch.  101  ;  63  L.  J.  Ch.  303;  and  rf.  Be  Verrell, 
1!)03,  1  Ch.  65  ;  72  L.  J.  Ch.  44,  where  the  purchaser  had  actual  notice  that 
debts  were  paid  and  it  was  held  that  the  title  could  not  be  forced  on  him. 

When  a  testator  by  his  Will  charges  his  real  estate  with  the  payment  of 
his  debts,  and  the  executors  of  the  Will  renounce,  an  administrator  with 
the  Will  annexed  has  no  power  to  sell  under  the  above-mentioned  Act ; 
Be  t'lay  and  Tette>/  (1880),  16  Ch.  D.  3 ;  50  L.  J.  Ch.  164. 

Where  the  Will  of  a  person  who  died  before  1898  directs  that  the  real 
estate  shall  be  sold  and  the  proceeds  aiijilied  in  the  pajmient  of  debts  and 
legacies,  or  that  the  real  and  personal  estate  be  sold  and  converted  into 
money  and  the  proceeds  divided  amongst  certain  persons  as  a  mixed  fund, 
and  no  person  is  named  in  the  Will  in  either  case  to  exercise  the  trust, 
the  power  to  sell  will  vest  in  the  executors,  and  theii'  conveyance  will  carry 
the  legal  as  well  as  the  equitable  estate,  see,  Dart,  7th  ed.,  635,  and  cases 
there  cited. 
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No.  III. 

CONVEYANCE  of  Freeholds  to  Purchaser,  where  Vendor 
is  Devisee  for  ]iis  own  Benefit  siihjert  to  Debts  and 
Legacies  and  also  Executor  (f). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties. 
after  called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  G.  H.,  being  at  his  death  seised  in  fee  simple  in 
possession  free  from  incumbrances  of  the  hereditaments  herein- 
after described,  duly  made  his  Will,  &c.  :(Rcciti'  ]ViU  devising  all  Recital  of  wm. 
his  real  and  personal  estate  to  the  Vendor  subject  to  the  pajjment  of 
debts  and  legacies,  and  appointing  him  sole  executor — death  of 
testator  and  probate)  : 

And  whereas  the  Vendor  has  ngreed  to  sell  to  the  Purchaser  Agreement 
the    hereditaments    hereinafter   described    and    the   fee    simple 
thereof  in  possession  free  from  ineuml)rances,  at  the  price  of 

£ : 

NOW  THIS  INDENTURE  WITNESSETH,  &c.  (as  Pre- 
cedent  1.,  Group  A,  p.  323,  sup.,  adding  at  the  end,  discharged 
from  the  trusts,  powers  and  provisions  of  the  recited  Will). 

In  witness,  &c. 

No.  IV. 

CONVEYANCE  of  Freeholds  bji  Personal  Representa- 
tives to  give  effect  to  a  Contract  for  Sale  entered  into 
by  a  Deceased  Vendor  ('(). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.,  and  Parties. 
C.    D.,    of,    ^G.    (jjersonal   representatives   of    deceased     Vendor) 

{t)  This  Precedent  may  be  used  whether  the  testator  died  before  or  after 
1898.  If  the  devisee  and  executor  are  different  persons,  and  the  devisee  is 
the  vendor,  the  executor  .should  be  made  a  party  for  the  purpose  of  assenting. 
If  the  testator  died  after  1897  the  executor  can  sell  without  the  devisee, 
unless  he  has  assented  to  the  devise. 

(«)  If  the  deceased  vendor  died  before  1898  title  can  be  made  under  Conv.    Death  of 

Act,  1881,  s.  4,  bv  his  personal  representatives,  provided  that  the  contract  is    testatoi- before 

...  '  '-  '■  contract  coni- 

subsistmg  and  enforceable  against  his  heir  or  devisee,  see,  Wolst.  Conv.  Acts,   pleted.    Title 
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(hereinafter  called  the  Vendors),  of  the  one  part,  and  E.  F.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  X.  Y.,  deceased,  being  at  his  death  seised  in  fee 
simple  in  possession  free  from  incumbrances  of  tlie  heredita- 
ments hereinafter  described,  shortly  before  his  death  agreed  to 
sell  the  same  for  a  like  estate  to  the  Purchaser  at  the  price  of 

£ ,    and  thereupon  the   sum  of    £, was   paid    by  the 

Purchaser  to  the  said  X.  Y.  by  way  of  deposit  and  in  part  pay- 
ment of  the  said  purchase-money,  but  no  further  part  of  the 
said  purchase-money  has  been  paid  : 

And  whereas  the   said  X.  Y.  died  on  the day  of  , 

having  by    his  Will  dated  the day  of appointed  the 


day  of 


duly 


Vendors  to  be  his  executors,  who  on  the  — 

proved  the  same  at  the Probate  Registry  [or  died  intestate 

on  the day  of and  Letters  of  Administration   to   his 


day  of 


granted  out  of 


estate  and  effects  were  on  the  - 

the Probate  Registry  to  the  Vendors]  : 

And  whereas  the  Vendors,  as  the  personal  representatives  of 
the  said  X.  Y.,  have  agreed  to  give  effect  to  the  said  agreement 
n})on  payment  to  them  by  the  Purchaser  of  the  balance  of  the 
said  purchase-money  : 

NOW  THIS  INDENTURE  WITNESSETH  that  for  the 
jiurpose  of  giving  effect  to  the  said  agreement  and  in  considera- 
tion of  the  sum  of  M paid  by  way  of  deposit  as  aforesaid 

and    of  the  sum  of    £ now  paid  by  the  Purchaser  to  the 

Vendors  As  the  Personal  Representatives  of  the  said  X.  Y.  (the 
payment  and  receipt  in  manner  aforesaid  of  which  said  several 
suras  of    £  and    £ ,    making  together  the  said    pur- 


chase-money of  £- 


the  Vendors  hereby  acknowledge),  the 


Vendors,  As  Personal  Representatives  of  the  said  X.  Y.,  deceased, 
hereby  convey  unto  the  Purchaser 

All,  &c.  (.sw  Forms  in  Sect.  II.,  snp.) 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simi^le. 

(Add  ackiiou'ledijment  for  ■production  of  dociDnents,  Forni  No.  (3, 
Sect.  III.,  cdso  Form  No.  11,  Sect.  III.,  if  required.^ 

In  wifness,  See. 


made  by  his        9th  ecl.,  27,  for  notes  on  this  section.     If  the  vendoi'  died  after  1897  title  will 
personal  repre-  j^g    made    by  his  personal    representatives  under  the    L'.    T.   Act,    1897, 
Part  I. 


seutatives. 
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No.  V. 

CONVEYANCE  of  Freeholds  to  give  effect  to  a  Contract 
for  Sale  irhere  the  Purchaser  has  died  sinre  1897  and 
BEFORE  completion  (r). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  Parties, 
(hereinafter  called  the  Vendor),  of  the  one  part,  and  C.  D.,  of, 
&c.,  and  E.  F.,  of,  &c.  {personal  representatives  of  Vurchaser) 
(hereinafter  called  the  Purchasers),  of  the  other  part  {Recife 
seisin  of  Vendor,  and  aiireement  hyhini  to  sell  to  X.  l'.,an(l  pai/mcnt 
of  deposit ;  Recite  also  Will  or  intestacij  of  X.  ¥.,  and  probate  h// 
Purchasers  or  (jrant  of  administration  to  them,  as  in  last  Precedent): 

And  whereas  the  Purchasers,  as  the  personal  representatives  Agreement  to 
of  the  said  X.  Y.,  have  requested  the  Vendor  to  give  effect  to  the  htto'^effect!^'^ 
said  agreement,  and  he  has  agreed  so  to  do  on  payment  to  him 
of  the  balance  of  the  said  purchase-money  : 

NOW      THIS      INDENTURE        WITNESSETH      that        for      the    Conveyance 
„       .    .  ..  .  ,  ,    .  .  ,  to  personal 

purpose  of  giving  effect  to  the  said  agreement  and  m  considera-  represen- 

tion  of  the  sum  of    4' paid  by  way  of  deposit  as  aforesaid 

and  of  the  sum  of    £ now  paid  by  the  Purchasers  out  of 

the  estate  of  the  said  X.  Y.  to  the  Vendor  (the  receipt  of  which 

said    sums  of   & and     i' ,     making  together  the  said 

purchase-money  of    f ,    the  Vendor  hereby  acknowledges), 

the   Vendor,    As    Beneficial    Owner,    hereby   conveys  unto    the 
Purchasers 

All,  &c.  (-s'(V  Forms  in  Sect.  II.,  sup.), 

To  HOLD  unto  and  To  the  use  of  the  Purchasers  in  fee  simple,   Habendum. 
as  part  of  the  real  estate  of  the  said  X.  Y.,  deceased,  and  to  be 
dealt  with  V)y  them  in  like  manner,  as  if  the  purchase  of  the  said 
hereditaments  had  been  completed  in  the  lifetime  of  the  said  X.  Y. 

(Ackxnu-ledgment  as  to  documents,  Form  Xo.  6,  Sect.  Ill,, 
also  Form  Ao.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 

('•)  As  real  estate  now  vests,  like  chattels  real,  in  the  personal  representa- 
tives under  the  L.  T.  Act,  1897,  the  le^al  estate  ought  to  be  conveyed 
to  them.  When  all  the  debts,  &c.,  are  paid,  it  will  be  their  duty  to  convey 
the  property  to  the  devisee  or  heir-at-law  or  to  the  uses  of  the  will.  This 
Precedent  would  properly  come  under  another  Group,  but  has  been  placed 
hero  for  comparison  with  the  last. 
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rUltCHA.SK    DKKDS    (PRKCI:.I)ENTs). 


Parties. 


Eecital  of  Will 
devising  copy- 
holds to  such 
uses  as  execu- 
tors appoint 
for  purposes 
of  a  sale. 

Death  of 
testator  and 
probate. 

Agreement 
for  sale. 


Bargain  and 
sale  of  copy- 
holds. 


Parcels. 


Habendiuu. 


No.  VI. 

BARGAIN  and  Sale  of  Copyholds  hj  Executors  (» ). 

THIS  INDENTURE  (.i),  made,  &c.,  Between  A.  B.,  of,  &c.,  and 
C.  D.,  of,  &c.  (executors)  (hereinafter  called  the  Vendors),  of  the  one 
part,  and  E.  F.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the 
other  part : 

Whereas  X.  Y.,  deceased,  heing  at  his  death  {contiinie  Form 
No.  26,  Sect.  I.,  sap.) : 

And  whereas   the  said  testator  died  on   the ■  day  of 

without  having  revoked  or  altered  his  said  Will  [so  far  as  regards 

his  copyhold  hereditaments],  which  was  on  the day  of 

duly  proved  at  the Probate  Registry  by  the  Vendors  : 

And  whereas  the  Vendors,  as  such  executors  as  aforesaid,  have 
agreed  to  sell  to  the  Purchaser  the  hereditaments  hereinafter 
described  free  from  incumbrances  for  an  estate  of  inheritance 
according  to  the  custom  of  the  said  Manor  at  the  price  of  £ — — ■: 

NOW  THIS  INDENTURE  WITNESSETH  that  in   pursuance 

of  the  said  agreement  and  in  consideration  uf  the  sum  of  i' 

now  paid  by  the  Purchaser  to  the  Vendors  as  such  executors 
as  aforesaid  (the  receipt  of  which  sum  the  Vendors  hereby 
aclaiowledge),  the  Vendors,  As  Personal  Representatives  of  the 
said  X.  Y.,  deceased,  and  in  exercise  of  the  power  conferred  on 
them  by  the  recited  Will  and  of  all  other  powers,  hereby  bargain, 
sell,  and  aj)point  unto  the  Purchaser 

All,  &c.  {Fonii  No.  17,  Sect.  II.,  siij).),  to  which  the  said  X.  Y.  was 
admitted  on  the day  of , 

To  HOLD  unto  and  To  the  use  of  the  Purchaser,  his  heirs  and 
assigns,  at  the  will  of  the  lord  according  to  the  custom  of  the 
said  Manor  by  and  under  the  rents,  suits  and  services  therefor 
due  and  of  right  accustomed. 

{A(J<1  arkiioirleiJtjnicut  for  j>r<)(liirlioii  of  (Jocitiiieiits,  Fonn  So.  G, 
Sect.  III.,  also  Form  No.  11,  Sect.  III.,  if  re<iiiirvd.) 

In  witness,  &c. 

{iv)  See  note  to  Form  No.  26,  Sect.  I.  In  the  case  taken  in  the  text  the 
executors  can  make  title  by  bargain  and  sale  without  being  admitted.  For 
a  form  of  admittance  of  the  purchaser  in  order  to  perfect  his  title,  see  next 
Precedent. 

[;x)  This  deed  is  the  principal  instrument  for  the  inu'pose  of  the  Stamp 
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No.  VII. 

ADMISSION  of  Purchaser  under  a  Bargain  and  Sale. 

Manor  of    ,    in    the     )    The     day    of    ,    19—  :   Recital  of 

County  of  .  )    Whereas    by  an    Indenture    dated  ^^^^Jt^p^",!^ 

the  — —  day  of ,  19 — ,  and  made  between  A.  B.  of,  &c.,  and  chaser. 

C.  D.  of,  &c.,  of  the  one  j)art,  and  E.  F.  of,  &c.,  of  the  other  part, 
the  said  A.  B.  and  C.  D.  have,  in  pursuance  of  a  power  for  that 
purpose  contained  in  the  Will  of  X.  Y.,  late  a  copyhold  tenant  of 

the  Manor  (which  Will  is  dated  the day  of and  has  been 

duly  entered  on  the  court  rolls  (//) ),  bargained,  sold,  and  appointed 
tlie  hereditaments  hereinafter  descri])ed  To  the  use  of  the  said 
E.  F.  and  his  heirs  at  the  will  of  the  lord  according  to  the 
custom  of  the  Manor  by  and  under  the  rents,  suits  and  services 
therefor  due  and  of  right  accustomed  : 

NOW  BE  IT  REMEMBERED,  that  on  the  day  and  year  first  Admission  of 

above  written  the  said   E.  F.  came  before ,    steward  of   this 

Manor,  and  prayed  to  be  admitted  tenant  to  the  said  heredita- 
ments appointed  to  him  by  the  said  Indenture  as  aforesaid 
(namely) : — 

All,  &c.   {Forms  No.  17,  Sect.  11. ,  sup.), 

To  WHICH  said  hereditaments  the  lord  of  the  Manor   by  the 
said  steward  granted  seisin  thereof  by  the  rod. 

To  HOLD  the  same  unto  the  said   E.  F.  and   his  heirs  at  the  Habendum. 
will    of    the    lord  according  to  the   custom   of   this    Manor  by 
and  under  the  rents,  lines,  suits  and  services  therefor  due  and  of 
right  accustomed, 

And   so    (saving  the   right   of    the   lord),    the    said   E.  F.  is 
admitted  tenant  of  the  said  hereditaments,  and  pays  to  the  lord 

on  such  his  admittance  a  line  [certain]  of  £ and  his  fealty 

is  respited. 

Acts ;  if  it  also  comprises  freeholds  an   apportionment  of  the  stamp  duty 
will  be  unnecessary. 
[y)  AVills  Act,  1837,  s.  5. 
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PUi;CHASE    DEEDS    (PRECEDENTS). 


No.  VIII. 


Parties. 


Recital  of 
Lease. 
Recital  of  Will. 


Agreement 
for  sale. 


Assignment 
by  personal 
representa- 
tives. 


Habondiim. 


Covenant  by 
Purchaser  to 
pay  rent,  &c. 


ASSIGNMENT  of  Leaseholds  hy  Personal    Representa- 
tives {z). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.,  and 
C.  D.,  of,  L^'C.  (personal  represcntatwes)  (hereinafter  called  the 
Vendors),  of  the  one  part,  and  E.  F.,  of,  &c.  (hereinafter  called 
the  Purchaser),  of  the  other  part : 

Whereas  by  an  Indenture  {Form  No.  i28,  Sect.  I.,  sup.) : 
And  whereas  the  said  X.  Y.  died  {Form  No.  32,  Sect.  I. 
or  if  X.  Y.  died  iiifesliite),  [intestate  on  the day  of 


sup., 
,  and 

Letters  of  AdininisLration  tc  his  personal  estate  were  on  the 

day  of granted   out  of    the Probate  Registry  to  the 

Vendors]  : 

And  whereas  the  Vendors,  as  the  personal  representatives  of 
the  said  X.  Y.,  have  agreed  to  sell  to  the  Purchaser  free  from 
incumbrances  the  premises  comprised  in  the  recited  Lease  for 
the  residue  of  the  term  thereb_y  granted  at  the  price  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ now  paid  by   the  Purchaser  to  the  Vendors  as 

personal  representatives  of  the  said  X.  Y.  (the  receipt  of  which 
sum  the  Vendors  hereby  acknowledge),  the  Vendors,  As  Personal 
Representatives  of  the  said  X.  Y.,  deceased,  hereby  assign  unto 
the  Purchaser 

All  the  premises  comprised  in  and  demised  by  the  recited  Lease, 
To  HOLD  unto  the  Purchaser  for  the  residue  of  the  term 
granted  by  the  recited  Lease  at  the  rent  and  sul)ject  to  the 
lessee's  covenants  and  the  conditions  by  and  in  the  said  Lease 
reserved  and  contained  and  henceforth  on  the  part  of  the  lessee 
to  be  paid,  observed,  and  performed. 

2.  The  Purchaser  hereby  covenants  {Form  No.  5,  Sect.  III., 
sujh,  (lihling  after  tlie  word  "  effects''  and  the  estate  and  effects  of 
the  said  X.  Y.,  deceased). 


(z)  If  necessary,   title   can  be  made  to    leaseholds  by  one    of  several 
executors,  but  as  a  rule  all  the  executors  join. 
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3.   {Acknoirk'drpncjtt  for  jirodiiction  of  docnmeiits,  Form  No.  6,  Documents. 
Sect.  III.,  also  Form  No.  11,  Sect.  III.,  if  required.) 
In  avitness,  &c. 

Group  H. — Conveyances  on  Sales  by  Mariued  Women. 

No.  I. 

CONVEYANCE  hi/  a  Husband  aud  Wife  married  before  the 
1st  January,  1883,  of  Freeholds  of  tlie  Wife  Acquired 
by  her  before  that  Date  (a). 

THIS  INDENTURE,  &c..  Between  A.  B.,  of,  &c.,  and  E.  B.,  Parties, 
his  wife  (hereinafter  called  the  Yeiiflors),  of  the  one  part,  and 
C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of   the  other 
part : 

Whereas  the  said  A.  B.  and  E.  B.  (then  E.  H.,  spinster)  were  Eedtaiof 

married  on  the day  of  — --,    18^,  and  no   settlement  or  ITquiSfon"'^ 

agreement  for  a  settlement  was  made  on  their  marriage   or  has  of  propertj^ 
been  since  made  affecting  real  estate  to  be  afterwards  acquired 
by  the  said  E.  B. : 

And  whereas  G.  H.,  being  at  liis  death  seised  in  fee  simple  in   Recite  win 
possession  free  from  incumbrances  of  the  hereditaments  herein-   attlments'to 

after  described,  duly  made  his  Will  dated   the day    of "'^e- 

and  thereby  devised  all  his  real  and    personal    estate    to  his 
daughter,  the  said  E.  B. : 

And  whereas  the  said  G.  H.  died  on  the day  of  ■ ,  Death  and 

18—,  without  having  revoked  or  altered  his  said  Will,  which  i'^'^^'^^'^- 

was  on  the day  of  ■ ,     18 — ,  duly  proved  at  the  

Probate  Registry  b}^  the  executors  therein  named  (h) : 

(a)  This  Precedent  is  intended  for  use  in  cases  to  which  the  M.  W.  P.  Act, 
1882,  d(jes  not  apply,  and  where  the  married  woman  is  not  entitled  for  her 
sepai'ate  use.  The  deed  must  be  acknowledged  under  the  Fines  and 
Recoveries  Act,  1833,  as  amended  by  the  Conv.  Act,  188'J,  s.  7.  Local  custom 
does  not  alter  the  position  :  Johnson  v.  Clarl;  1008,  1  Ch.  303  ;  77  L.  J.  Ch. 
127. 

{b)  If  the  prciperty  was  acquired  by  the  wife  before  the  marriage,  the 
following  recital  may  he  substituted  for  the  first  three  in  the  text : — 

Whereas  at  the  date  of  her  marriage  with  the  said  A.  B., 
which  took  place  on, the day  of  -,  18 — ,  the  said  E,  B. 
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PURCHASE   DEEDS    (PRECEDENTS). 


Agreement 
for  sale. 


Convej'anee 
by  husband 
and  wife. 


Parcels. 
Habendum. 


Covenants  for 
title  by  hus- 
band and  wife 
as  beneficial 
owners. 


Variations  in 
case  of  copy- 
holds and 
leaseholds. 


And  whereas  the  Vendors  have  agreed  to  sell  to  the  Purchaser 
the  hereditaments  hereinafter  described  and  the  fee  simple 
thereof  in  possession  free  from  incmnbrances  at  the  price  of 
£ : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance 

of  the  said  agreement  and  in  consideration  of  the  sum  of  M 

now  paid  by  the  Purchaser  to  the  Vendors  (the  receipt  of 
which  sum  the  Vendors  hereby  acknowledge),  the  said  E.  B.,  As 
Beneficial  Owner  (c),  with  the  concurrence  of  her  husband,  the 
said  A,  B.,  hereby  conveys  and  disi)oses  of  and  the  said  A.  B., 
As  Beneficial  Owner  (c),  hereby  conveys  and  confirms  unto  the 
Purchaser 

All  those,  &c.  (J)  (sec  Forms  in  Sect.  II.,  sii}^.), 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 

{Add  acknoivledgment  for  prodnction  of  documents  and  under- 
taking for  safe  custody.  Form  No.  6,  Sect.  III.,  also  Form  No.  11, 
Sect.  III.,  if  required.) 

In  witness,  &c. 

(Acknowledgment  hi)  E.  B.,  Form  No.  10,  Sect.  III.,  suj).) 

(then  E.  H.,  spinster)  was  seised  of  the  hereditaments  herein- 
after described  in  fee  simple  in  possession  free  from  incum- 
brances, and  no  settlement  or  agreement  for  a  settlement 
was  then  made  or  has  been  since  made  affecting  the  said 
hereditaments. 

(r)  These  words  implj"  a  covenant  for  title  on  the  part  of  the  wife  that 
notwithstanding  anything  bj^  her,  &c.,  she  has,  &g.,  and  hinds  her  present 
and  future  separate  estate  which  she  is  not  restrained  from  anticij^ating, 
whether  she  has  any  at  the  date  of  the  covenant  or  not  (M.  W.  P.  Act,  1893, 
s.  1),  and  also  a  covenant  for  title  by  the  husband  that  notwithstanding 
anything  by  him,  &c.,  he  has,  etc.,  and  also  a  covenant  by  him  in  the  same 
terms  as  the  implied  covenant  of  the  wife,  namely,  "  That  notwithstanding 
anything  by  her,  &c.,  she  has,"  &c.  :  Conv.  Act,  1881,  s.  7  (3)  ;  and  see 
Wolst.  Conv.  Acts,  9th  ed.,  43,  and  note  (,/)  to  next  Precedent. 

((/)  This  Precedent  may  be  readily  adapted  to  a  covenant  to  surrender 
copyholds  or  an  assignment  of  leaseholds.  See  and  compare  Prec.  IV., 
Group  F,  p.  432,  siqj.  In  the  case  of  leaseholds  the  assignment  need 
not  be  acknowledged.  For  a  form  of  siu-render  of  coi)3'holds  by  a  woman 
married  before  1883,  see  Prec.  V.  of  this  Group,  p.  450,  inf. 


BY    MARRIED    WOMEN GROUP    H.  447 


No.   II. 

CONVEYANCE  of  Fkeeholds  hj  a  Married  Woman 
married  after  1882  (e).  Variations  wlierc  ahc  married 
BEFORE  1882  and  the  property  Vested  in  her  after 
1882  (/). 

THIS  INDENTURE  (.r/),  made,  &c.,  Between  E.  B.,  tlie  wife  of  Parties. 
A.  B.,  of,  &c.  (hereinafter  called  the  Vendor),  of  the  one  part, 
and  C.  D.,  of,    &c.    (hereinafter    called   the  Purchaser),  of    the 
other  part : 

Whereas  the  Vendor  (then  E.H.,  spinster)  intermarried   with  Recital  of 

the    said    A.  B.    on    the ■  day  of   ,     189-     [18—  (//)] ,  VeiXf  °^ 

and  no  settlement  or  agreement  for  a  settlement  was  then  or  Variation 
has   since   heen   made  affecting    the  hereditaments  hereinafter  Lqui^i-edTfter'^ 

deSCrihed  :  marriage. 

And  whereas  the  Vendor  was  at  the  date  of  her  said  marriage  Recital  of 

and    still    is    seised    in    fee    simple    in    possession   free  from  vendor. 
incumhrances  of  the  hereditaments  hereinafter  descril^ed  : 

[And  whereas  X.  Y.,  deceased,  being  at  his  death  seised  in  [Variation. 

fee  simple  in  possession  free  from  incumbrances  of  the  heredita-  devolution  of 

ments   hereinafter   described,  died    on    the  day   of  ■ ,  ^SrCnder 

intestate  and  leaving  the  Vendor  his  heiress-at-law  (/)]  :  ^?  intestacy 

"  ^     -'  atter 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser  marriage.] 
the  hereditaments  hereinafter  described  and  the  fee  simple  thereof  ^.^I'^fnient 

i  to  sell. 

in  possession,  free  from  incumbrances  at  the  price  of  £ : 

NOW  THIS  INDENTURE    WITNESSETH  that  in  pursuance  Conveyance  by 
of  the  said  agreement  and  in  consideration  of  the  sum  of   £— 


married 
woman. 


(e)  See  M.  AV.  P.  Act,  1882,  s.  2. 

(/)  See  M.  W.  P.  Act,  1882,  s.  5  ;  Beid  v.  B.  (1886),  ;J1  Cli.  L>.  lt)2  ;  55 
L.  J.  Ch.  294;  Re  Baam,  1907,  1  Ch.  475  ;   7(5  L.  J.  Ch.  2i:j. 

(g)  For  a  form  of  conveyance  by  a  married  woman  tenant  for  life,  see 
Prec.  XI.,  Group  E,  p.  413,  siiji. 

(//)  The  words  in  square  brackets  thrcjughout  this  Pi-ecedent  will  only  be 
required  where  the  vendor  was  mariied  before  188.3  and  the  property  vested 
m  her  after  1882.  Except  to  some  extent  on  behalf  of  an  infant,  a  husband 
can  no  longer  malie  a  valid  settlement  of  his  wife's  personalty  or  reversionary 
interests:  M.  W.  P.  Act,  1907,  s.  2. 

(t)  If  X.  Y.  died  after  1897  his  real  estate  would  vest,  under  the  L.  T. 
Act,  1897,  Part  I.,  in  his  personal  representative,  and  the  grant  of  letters  of 
admhiistration  and  assent  or  conveyance  by  him  must  be  recited. 
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PURCHASE    DEEDS    (PRECEDENTS). 


now  paid  by  the  Purchaser  to  the  Vendor  (the  receipt  of  which 
sum  the  Vendor  hereby  acknowledges),  the  Vendor,  As  Beneficial 
Owner  (/),  hereby  conveys  unto  the  Purchaser 

Parcels.  AlL  THAT,  &C.  (k). 

Habendum.  To  HOLD  UNTO  and  To  THE  USE  of  the  PuTchascr  in  fee  simple. 

(Add  achiowlfdijment  and   loidcrtahi));!  as  to  documents,  Form 
No.  6,  Sect.  III.,  also  Form  No.  11,  Sect.  III.,  if  required.) 
In  WITNESS,  &c. 


Parties. 


Recital  of 
seisin. 


Coutract  by 
married 
woman  binds 
her  separate 
jjroperty, 
present  and 
future. 


Variations  for 
copyholds  and 
leaseholds. 


No.  III. 

CONVEYANCE  o/ Freeholds  hi/  a  Married  Woman  entitled 
for  her  Separate  Use  and  hji  licr  Trustee  In/  Iter 
Direction. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c. 
(hereinafter  called  the  Trustee),  of  the  1st  part,  C.  D.,  the  wife 
of  0.  D.,  of,  &c.  (liereinafter  called  the  Vendor),  of  the  2nd  part, 
and  E.  F.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  3rd 
part : 

Whereas  X.  Y.,  &c.,  deceased,  being  at  his  death  seised  in  fee 
simple  in  possession  free  from  incumbrances  of  the  heredita- 
ments hereinafter  described,  duly  made  his   Will  dated,  &c.,  and 

( / )  Under  this  Precedent  the  vendor  convejdng  as  beneficial  owner  will 
be  liable  to  the  statutory  covenants  for  title,  in  respect  of  her  sejiarate 
property.  The  M.  W.  P.  Act,  1893,  s.  1,  provides  that  every  contract  by  a 
married  woman  after  the  oth  December,  1893,  shall  be  deemed  to  be  entered 
into  by  her  with  respect  to  and  so  as  to  bind  her  sejiarate  property',  whether 
she  is  or  is  not  possessed  of  any  separate  jjropert}'  at  the  date  of  such  con- 
tract (see  J'aqiiiji  v.  Beamlerl-,  1906,  A.  C.  148  ;  75  L.  J.  K.  B.  39.5), 
and  shall  bind  all  separate  pi-operty  which  she  may  at  that  time  or 
thereafter  be  possessed  of,  and  shall  also  he  enforceable  by  process  of  law 
against  all  property  which  she  may  thereafter  whilst  discovert  be  possessed 
of.  The  above  enactment  does  not  apply  to  separate  property  which  the  wife 
is  restrained  from  anticipating  ;  but  see  ih.,  s.  2,  as  to  the  removal  of  the 
restraint  by  the  Court  in  proceedings  instituted  by  or  on  behalf  of  a  married 
woman. 

(/.')  The  above  Precedent  may  be  readily  adapted  to  a  covenant  to  sur- 
render copyholds  or  an  assignment  of  leaseholds.  8ee  Frees.  V.  (Copyholds) 
and  VIII.  (Leaseholds),  Group  A,  pp.  328,  331,  m/K  For  a  :^rm  of  suiTender 
of  copyholds  by  a  woman  married  after  1882,  see  Prec.  YI.  of  this  Group, 
p.  451,  inf. 
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thereby  devised  all  his  real  estate  unto  the  Trustee  In  trust  for  Devise  to 
his  daughter  the  Vendor  for  her  separate  use  {death  of  testator  separate  use 
before  1883  aJid  probate  of  Ms  Will)  :  °^  ^'^'^^°^'- 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser  Agreement 
the   hereditaments   hereinafter   described    and    the    fee    simple 
thereof    in    possession   free    from    incumbrances    at   the   price 

of  i ,  and  has  requested  the  Trustee  to  convey  the  same  in 

manner  hereinafter  appearing  : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Consideration. 

of  the  said  agreement  and  in  consideration  of  the  sum  of  t' 

now  paid  by  the  Purchaser  to  the  Vendor  (the  receipt  of  which 
sum  the  Vendor  hereby  acknowledges),  the  Trustee,  As  Trustee 
according  to  his  estate,  and  by   the   direction  of  the   Vendor, 
hereby   conveys  and  the  Vendor  As   Beneficial   Owner   hereby  Conveyance. 
conveys  and  confirms  unto  the  Purchaser 

All  those,  &c.    {see  Forms,  in  Seet.  II.,  sup.)  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple.  Habendum. 

{Acknowledgment  as  to  documents  if  required,  Form  No.  6, 
Sect.  III.,  sup.  If  the  documents  are  in  the  Trustee's  custody  he  will 
give  the  acknowledgment,  but  if,  as  is  probably  the  case,  they  are  in 
the  custody  of  the  Vendor,  she  tvill  give  the  acknowledgment  and 
undertaking.) 

In  witness,  &c. 

No.  IV. 

CONVEYANCE  of  Freeholds  by  a  Married  Woman  to  her 
Husband,  the  Property  having  been  acquired  and  the 
Marriage  having  taken  iilaee  before  1883  {I).  Variations 
ichere  the  conveyance  is  Voluntary. 

THIS  INDENTURE,  made,    d-c,  Between   C.  B.,    the  wife  of  Parties. 
A.  B.,  of,  &c.,  of  the  one  part,  and  the  said  A.  B.  of  tbe  other  part : 

Whereas  the  said  A.  B.  married  the  said  C.  B.  on  the Recital  of 

day  of  ,  18 — ,  and  the  said  C.  B.  was  at  the  date  of  her 

(1)  By  the  Conv.  Act,  1881,  s.  50,  a  wife  can  convey  freeholds  directly  to 
her  husband  without  the  intervention  of  a  grantee  to  uses,  and  can  grant 
him  a  lease  derived  out  of  freeholds  or  assign  chattels  to  him,  see,  Ramsay 
V.  Maryrett,  1894,  2  Q.  B.  18;  63  L.  J.  Q.  B.  513  ;  Be  Marlborough,  1894, 
2  Ch.  133;  63  L.  J.  Ch.  471. 

P.  29 


seism. 
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Agreement  to 
convey. 


Wife  conveys 
to  liusband. 


Parce^.s. 
Habendum. 


marriage  and  still  is  seised  in  fee  simple  in  jjossession  free  from 
incumbrances  of  the  hereditaments  hereinafter  described : 

And   wheeeas   the   said    C.   B.    has   agreed   to   sell   the  said 

hereditaments  to    the    said    A.    B.    at  the  price  of  ^ [oi-  is 

desirous  of  giving  the  said  hereditaments  to  the  said  A.  B.]  : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance  of 

the  said  agreement  and  in  consideration  of  the  sum  of  £ now 

paid  by  the  said  A.  B.  to  the  said  C.  B.  as  her  separate  property 
{the  receipt,  dec.)  [or  in  consideration  of  her  love  and  affection  for 
her  said  husband],  the  said  C.  B.,  As  Beneficial  Owner  (///)  [or 
As  Settlor] ,  with  the  concurrence  of  the  said  A.  B.  (testified  by 
his  execution  hereof),  hereby  convej^s  and  disposes  of  unto  the 
the  said  A.  B. 

All,  &c.  {see  Forms  in  Sect.  II.,  suj).). 

To  HOLD  unto  and  To  the  use  of  the  said  A.  B.  in  fee  simple. 

In  witness,  &c. 

{AcJnwwlcdginent  by  C.  B.,  Form  No.  10,  Sect.  III.,  stu).) 


No.  V. 

SUERENDEK  016^  o/ Court  o/ Copyholds,  where  the  Vendor 
is  a  Married  Woman  a)id  the  Maiiiage  luis  taken  place 
before  1883. 


BE    IT    REMEMBERED,    that    on 
the  ■ day  of  ,  A.  B.,  of,  &c.. 


The  Manor  of  , 

in  the  County  of  — 
and  E.  B.,  his  wife  {Vendors),  came  before  L.  M.,  &c.,  steward  of 
the  said  Manor,  out  of  court,  and  in  consideration  of  the  sum  of 


Variation 
where  full 
covenants  fca' 
title  given  in 
a  voluntary 
convej'ance. 


[m)  As  full  covenants  for  title  are  only  implied  by  s.  7  of  the  Conv.  Act, 
1881,  where  there  is  consideration,  if  it  is  intended  in  a  voluntary  convey- 
ance that  the  grantor  shall  give  such  covenants  the  following  words  should 
be  added  : — "  PROVIDED  ALWAYS,  that  the  statutory  covenants  which 
would  have  been  implied  in  these  presents  if  made  for  valuable 
consideration  in  money  by  reason  of  the  said  A.  B.  being  exjjressed 
to  convey  As  Beneficial  Owner  shall  be  deemed  to  be  incorporated 
in  these  presents."  This  proviso  should  not  be  used  without  fully 
explaining  its  meaning  to  the  grantor.  As  to  Voluntary  Conveyances,  see 
iJissertation  in  Vol.  II.  on  Voluntary  Settlements  ;  also  Pin.  (1909-10)  Act, 
1910,  s.  73,  as  to  the  stamp. 
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£ to  them  paid  by  C.  D.,  of,  &c.  (Purchaser),  surrendered  Surrender  of 

into  the  hands  of  the  lord  of  this  Manor  by  the  hands  and  accept-  imsbaud  and 
ance  of  his  said  steward  according  to  the  custom  of   the  Manor  ^^'  ^' 
(the  said  E.  B.  having  been  first  examined  by  the  said  steward 
separately  and  apart  from  her    said   husband,   and   freely   and 
voluntarily  consenting  thereto  (») ), 

All,  &c.  (see  Form  No.   17,  Sect.  II.,  sup.),    [to  which  said  Parcels. 
hereditaments  the  said  E.  B.,  (then  E.  H.,  spinster)  was  admitted 
tenant  at  a  court  holden  for  the  Manor  on  the day  of ,] 

To  THE  USB  of  the  said  C.  D.  and  his  heirs,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  Manor,  by  and  under 
the  rents,  fines,  heriots,  suits  and  services  therefor  due  and  of 
right  accustomed. 

This  Surrender  was  taken  and  accepted  the 
day  and  year  first  above  written  by  me, 

(Signed)         L.  M.  (Steicard), 

Steward  of  the  Manor. 


No.  VI. 

SUERENDER  of  Copyholds  to  a  Purchaser  hy  a  Woman 
Married  after  1882  (u). 

Manor  of   )    BE  IT  REMEMBERED,    that   on   the day 

)    of  ,  19—,  E.  B.,  the  wife  of  A.  B.,  of,  &c.,  to 

whom  she  was  married  after  the  31st  day  of  December,  188'2, 
came,  &c.  (same  as  Precedent  VI.,  Group  A, p.  329,  suj).,  substituting 
"her  "/or  "/as"  and  ''him''). 


(«)  A  surrender  of  copyholds  by  a  married  woman  (not  being  her  separate 
property)  is  void  unless  she  is  separately  examined  by  the  lord  or  his  steward 
as  to  her  voluntary  consent :  Scriv.,  7th  ed.,  90.  She  may  now  surrender 
copyholds  held  as  trustee  as  if  she  were  unmarried  :  M.  W.  P.  Act,  1907,  s.  1, 
though  it  will  be  safer  for  the  husband  to  concur  to  pass  any  legal  interest 
vested  in  him. 

(o)  As  the  married  wom.an  is  entitled  for  her  separate  use  under  the 
M.  W.  P.  Act,  1882,  she  can  surrender  without  the  concurrence  of  her 
husband  and  without  any  separate  examination. 

29—2 
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Group  J. —  Conveyances   on    Sales   on   behalf  of  Lunatics, 
Bankrupts,  and  Convicts. 

No.  I. 


Parties, 


Inquisition 
under  com- 
mission in 
lunacy, 


and  appoint- 
ment of  Com- 
mittee. 


Seisin  of 
lunatic. 


Agreement 
for  sale. 


Order  in 
Lunacy  con- 
firming same. 


CONVEYANCE  of  Freeholds  of  a  Lunatic  hy  the  Committee 
of  liis  Estate  {p). 

THIS  INDENTUBE,  made,  &c.,  Between  A.  B.  {q),  of,  .^c,  a 
person  of  unsound  mind  so  found  by  inquisition  (hereinafter 
called  the  Vendor),  acting  by  C.  D.,  of,  &c.  (hereinafter  called  the 
Committee),  the  Committee  of  his  estate,  of  the  one  part,  and 
E.  F.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  by  an  inquisition  taken  before ,  Esqre.,  one  of  the 

Masters  in  Lunacy,  on  the day  of ,  under  a  Commission 

in  Lunacy  duly  issued  for  that  purpose,  the  Vendor  was  found  to 
be  a  person  of  unsound  mind  : 

And  whereas  by  an  Order  in  Lunacy  made  on  the day 

of ,  In  the  matter  of  A.  B.,  a  person  of  unsound  mind,  the 

Committee  was  aj^pointed  to  be  the  committee  of  the  person 
and  estate  of  the  Vendor  : 

And  whereas  the  Vendor  was  at  the  date  of  the  said  inquisi- 
tion and  still  is  seised  in  fee  simple  free  from  incumbrances  of 
the  hereditaments  hereinafter  described : 

And  whereas  the  Committee  as  such  committee  as  aforesaid 
has  agreed  on  behalf  of  the  Vendor  to  sell  to  the  Purchaser 
the  said  hereditaments  and  the  fee  simple  thereof  in  possession 

free  from  incumbrances  at  the  price  of  i> ,  subject  to  the 

approbation  of  the  Judge  in  Lunacy  : 

And  whereas  by  a  further  Order  in  Lunacy  made  on  the 

day  of ,  19 — ,  in  the  matter  aforesaid  it  was  ordered  that 

the  said  Conditional  Agreement  should  be  carried  into  effect  and 

that   the  said    purchase-money   of    <£ should  be    paid    to 

the  Committee  as  such  committee  as  aforesaid  (r),  and  that  it 


Sale  by  com- 
mittee of  a 
lun  atic,  ^ 


[p)  See  Dissertation,  p.  25. 

[q)  See  Prec.  XIY.,  Group  E,  p.  418,  sup.,  for  a  form  of  conveyance  where 
the  lunatic  is  a  tenant  for  life. 

(r)  See  Eules  in  Lunacy,    1892  (W.  N.,   1892,  Eules'  and  Orders,  p.  7), 
12-1.     The  purchase-money  must  be  paid  either  into  Coui't  or  as  the  order 
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should  be  referred  to  the  Masters  in  Lunacy  to  settle  and 
approve  of  a  proper  conveyance  of  the  said  hereditaments  to  the 
Purchaser : 

And  whereas ,  one  of  the  Masters  in  Lunacy,  has  settled  Approval  of 

and  approved  of  these  presents  as  a  proper  conveyance,  pursuant  Master.  "'^*'  ^ 
to  the  last-mentioned  Order  as  testified  by  the  seal  of  the  said 
Master  affixed  in  the  margin  hereof : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Conveyance 
of   the   said   agreement   and    the   said   Order   of    19—   and  in    ^^^^"^^ 

consideration  of  the  sum  of  £ now  paid  by  the  Purchaser  to 

the  Committee  as  such  committee  as  aforesaid  (the  receipt  of 
which  sum  the  Committee  hereby  acknowledges),  the  Vendor,  As 
Beneficial  Owner  (s),  acting  by  the  Committee  as  such  committee 
as  aforesaid,  hereby  conveys  unto  the  Purchaser 

All,  &c.  (see  Forms  in  Sect.  II.,  sup.),  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 

{Add  acknoiiiedgment  for  production  of  documents.  Form  No.  6, 
Sect.  III.  ;  also  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness  whereof  the  parties  hereto  have  hereunto  set  their  Formof  sig- 
hands  and  seals  the  day  and  year  first  above  written.     (The  deed  attestation. 
should  he  executed  hy  the  Committee  in  the  name  of  the  lunatic,  thus, 
"  A.  B,,  by  C.  D.,  his  Committee,"  and  the  attestation  clause  should 
he  signed,  sealed,  and  delivered  by  the  within-named  A.  B.  by 
C.  D.,  his  Committee,  in  the  presence  of,  &c.  {t).) 

directs.  The  Court  will  authorise  a  sale  in  consideration  of  a  perpetual 
rent-charge:  Re  Ware,  1892,  1  Ch.  344  ;  61  L.  J.  Ch.  279  ;  but  not  in  con- 
sideration of  shares  in  a  company  :  Re  A.  B.  Q899),  W.  N.  233.  As  to  the 
sale  of  the  undivided  share  of  a  lunatic  to  his  co-owners,  see  Re  IVeJd  {1885), 
28  Ch.  D.  514;  Re  GaiUkell  (1889),  40  Ch.  D.  416;  58  L.  J.  Ch.  262. 

(s)  S.  124  of  the  Lunacy  Act,  1890,  enables  the  committee  to  enter  into    Covenants  for 
usual  and  proper  covenants  on  his  behalf  on  a  sale  including  covenants  for  ^''^^^• 
title  :  7?e  Ray,  1896,  1  Ch.  468  ;  65  L.  J.  Ch.  316.     If  the  committee  con- 
veyed simply  As  Committee,  only  the  covenant  against  incumbrances  would 
be  implied,  see  Conv.  Act,  1881,  s.  7  (F). 

{t)  See  TMwrie  v.  Lees  (1881),  7  A.  C.  19  ;  51  L.  J.  Ch.  209,  as  to  what  is 
a  sufficient  execution  by  a  committee.  A  perscm  found  lunatic  by  inquisi- 
tion cannot  execute  a  valid  deed  during  a  lucid  interval  so  long  as  the 
inquisition  continues  in  force:  Re  Walker,  1905,  1  Ch.  160;  74  L.  J.  Ch.  86. 
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No.   II. 

CONVEYANCE  0/ Freeholds  of  a  Lunatic  hy  the  Committee 
of  Ids  Estate,  ichere  the  Purchase  is  made  under  Com- 
pulsory Powers  (»)• 

Parties.  THIS  INDENTUEE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 

after called  the  Committee)  (;r),  the  committee  of  the  estate  of 
C.  D.,  of,  &c.,  a  person  of  unsound  mind  so  found  by  inquisition, 

of   the  one  part,  and  the  Council  (hereinafter  called  the 

Council)  of  the  other  part. 

Recitals.  (Rcclte   iiiqiiisitioji,    appointment  of    Committee   and   seisin    of 

lunatic  as  in  last  Precedent,  suhstituting  the  said  C.  D.  for   "  the 
Vendor:') 

Power  of  And  whereas  the  Council  require  and  are  by  the  Act, 

acquh'ethe       ^^~  (^^'^   S2)ccial  Act),    and   the   Acts   incorporated   therewith 
laud.  (including  the  Land  Clauses  Consolidation  Act,  1845),  authorised 

to    acquire    the    hereditaments    hereinafter    described    for    the 
purposes  of  the  said  Act  of  19 —  {tlie  special  Act)  : 
A^^reement  for        And  WHEREAS,  &c.  {asiiihist  Precedent,  satjint/  "  Council '\/or 
sale.   Order  111  «<  Pufcliascr,"  and  omittinq  in  the  recital  of  the  Order  the  direction 

Lunacy  con-  '  •'  • 

firming  sale,     as  to  payment  of  the  purchaHe-moneij  (y)  ). 

Approval  of                            "^                                                        -,            n  i         /^  -i  •  i 

conveyance  by  AnD  WHEREAS  Oil  the  day  of ,   19 ,   the    CoUHCll  paid 

Lunacy.™         ^^^^  ^^^^  purchasemouey  of   £ into  Court  to  the  credit  of 

Payment  into    ,  as  the  Committee  hereby  acknowledges  (z). 

Court. 

Conveyance  by  NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 
committee.        ^^  ^^^q  s^id  agreement  and  the  said  Order  of  19 —  and  in  con- 
sideration of  the  sum  of  £ paid  into  Court  as  aforesaid,  the 

Committee,  As  Committee  (a)  of  the  said  C.  D.,  hereby  conveys 
unto  the  Council 

{u)  See  L.  C.  C.  Act,  1845,  s.  7. 

{x)  The  committee  in  this  caae  shoTild  convey  in  his  own  name,  see,  Be 
Tiiqivell  (1884),  27  Ch.  D.  309  ;  53  L.  J.  Ch.  lOOG. 

(?/)  The  sanction  of  the  Judge  in  lAinacy  should  be  obtained  :  Be  2'ai/lor 
(1849),  1  Mac.  &  G.  210.  Instead  of  paying  the  purchase-money  into  Court 
under  L.  C.  C.  Act,  1845,  s.  69,  it  may,  under  nn  order  in  lunacy,  be  paid  to 
the  credit  of  the  lunacy  matter  :  Bt  MUnes  (1875),  1  Ch.  D.  28  ;  Be  llurkitu/ham 
(1876),  2  Ch.  D.  690. 

(s)  The  usual  certificate  of  payment  into  Court  should  be  obtained  by  the 
council. 

(a)  See  Conv.  Act,  1881,  s.  7  (F) ;  note  (s)  to  last  page. 
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All,  See.  (.scf  Farms  in  Sect.  II.,  sup.).  Parcels. 

To  HOLD  unto  and  To  the  use  of  Council  and  their  assigns  in  Habendum 
fee  simple.     (Add  Forms  Xos.  6  and  11,  Sect.  III.,  if  required.) 
In  witness,  kc: 

A.  B.,  Committee  of  C.  D.  (h). 


No.  III. 

CONVEYANCE  on  sale  of  Freeholds  hi/  a  Eeceiyer 
appointed  under  the  Lunacy  Act,  1890  (c),  to  exercise  the 
])oivers  of  a  Committee  of  the  estate  of  a  Lunatic  not  .so 
found  hy  Inquisition. 

THIS  INDENTURE,  made,  &e..  Between  A.  B.,  of,  kc,  a  Parties. 
person  of  unsound  mind,  but  not  so  found  by  inquisition  (herein- 
after called  the  Vendor),  acting  by  C.  D.,  of,  &c.  (hereinafter 
called  the  Receiver),  the  person  appointed  to  exercise  the  powers 
of  a  committee  of  his  estate,  of  the  one  part,  and  E.  F.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  the  Vendor  is  a  person  lawfully  detained  as  a  lunatic  Recital  that 
but  not  so  found  by  inquisition  within  the  terms  of  section  one  lunatic  not  so 
hundred  and  sixteen  of  the  Lunacy  Act,  1890  :  fo"'^^.'?y 

•^  inquisition. 

And  whereas  by  an  Order  in  Lunacy  made  on  the  day  Appointment 

of ,  In  the  matter  of  A.  B.,  a  person  of  unsound  mind  not  so  exercisettie 

found  by  inquisition,  the  Receiver  was  appointed  to   exercise  the  powers  of 

*'■'■'  >-  >-  committee. 

powers  of  a  committee  of  the  estate  of  the  Vendor : 

And  whereas  the  Vendor  was  at  the  date  of  the  said  Order  Seisin  of 
and  still  is  seised  in  fee  simple  free  from  incumbrances  of  the 
hereditaments  hereinafter  described    {other  recitals  as  in  Prece-  other  recitals. 
dent  L,  p.  452,  substituting  "  the  Receiver  "  for  "  tlie  Committee,'' 
and  omitting  tlieivords  "as  such,  committee,  as  aforesaid  "). 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  conveyance  by 
of  the  last  mentioned  Order  and  in  consideration  of  the  sum  of  po[nt«Uo 

(i)  In  this  case  the  committee  executes  in  his  own  name.  As  to  liuiatics 
not  so  found,  see  Lunacy  Act,  1908,  s.  1. 

(f)  See  ss.  11(3,  120;  Lunacy  Act,  1908,  s.  1.  The  jui-isdiction  in  lunacy 
determines  on  the  death  of  the  lunatic:  Be  Hunt,  190G,  2  Ch.  295:  7-5 
L.  J.  Ch.  801. 
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exercise 
powers  of 
committee. 


Parcels. 
Haliendiini. 


£ now  paid  by  the  Purchaser  to  the  Eeceiver  (tlie  receipt, 

i(-(\)  the  A^endor,  As  Beneficial  Owner  {d),  acting  by  the  Eeceiver, 
hereby  conveys  unto  the  Purchaser, 

All,  ^^'C.  {see  Forms  in  Sect.  II.,  siijh). 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 
(Add  Forms  Nos.  6  and  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 

{T]ie  deed  sltonJd  he  executed  hy  the  lleceiver  in  the  name  of  the 
luiialic  tinis,  "  A.  B.  by  C.  D.,  the  person  appointed  to  exercise 
the  powers  of  a  committee  of  his  estate."  And  the  attestation 
clause  sltould  he  "  signed,  sealed,  and  delivered  by  the  within- 
named  A.  B.  by  C.  D.,  the  person  appointed  to  exercise  the 
powers  of  a  committee  of  his  estate  "  in  the  presence  of,  &c.) 


No.  IV. 

CONVEYANCE  of  Freeholds  hy  the  Trustee  of  a  Bank- 
rupt (('). 

Parties.  THIS  INDENTURE,  made,  &c..  Between  X.  Y.,  of,  &c.  {trustee) 

(hereinafter  cfilled  the  Vendor),  of  the  one  part,  and  C.  I).,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 


Bankrnx>tcv 
Act. 

Appointmont 
of  a  trnsteo  or 
committee  of 
inspection. 


Property 
divisible 
amongst 
creditors  of 
bankrux:)t. 


{(t)  See  fourth  note  to  Prec.  I.  of  this  Group,  p.  453,  sup. 

{(')  The  Bankruptcy  Act,  1883  (ss.  21,  22),  jn'ovides  that  when  a  debtor  is 
adjudged  l3ankrui:)t,  the  creditors  may  by  ordinary  resolution  appoint  some 
fit  person  to  fill  the  office  of  trustee  of  his  property,  or  may  resolve  to  leave 
the  appointment  to  the  committee  of  inspection,  and  may  at  their  first  or  any 
subsequent  meeting  appoint  from  the  creditors  a  committee  of  inspection, 
consisting  of  not  more  than  five  nor  less  than  three  persons  to  superintend 
the  administration  of  the  bankrupt's  proj^erty  by  the  trustee. 

S.  44  declares  that  the  property  of  the  bankrupt  divisible  amongst  the 
creditors  shall  comprise  all  such  property  as  may  belong  to  or  be  vested  in 
the  bankrupt  at  the  commencement  of  the  banknxptcy,  or  may  be  acquired 
by  or  devolve  on  him  before  his  discharge  ;  and  the  capacity  to  exercise  and 
take  proceedings  for  exercising  such  powers  in  or  over  or  in  respect  of  i^ro- 
perty  as  might  have  been  exercised  by  the  bankrupt  for  his  own  benefit  at 
the  commencement  of  the  bankruptcy  or  before  his  discharge,  except  the 
right  of  nomination  to  a  vacant  ecclesiastical  benefice  ;  and  all  goods  being 
at  the  commencement  of  the  bankruptcy  in  the  possession,  order,  or  disposi- 
tion of  the  bankrupt  in  his  trade  or  business  by  the  consent  and  permission 
of  the  true  owner  under  such  circumstances  that  he  is  the  reputed  owner, 
provided  that  things  in  action,  other  than  debts  due  or  growing  due  to  the 
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Whereas  at  the  date  of  his bankrnptc3Miereinafter  mentioned  Recitals-. 
A.  B.,  of,  Sec,  was  seised  in  fee  simple  in  possession  free  from  bankrupt. 
incumbrances  of  the  hereditaments  hereinafter  described  : 

bankrupt  in  tlie  course  of  his  trade  or  business,  shall  not  be  deemed  goods 

within  the  meaning  of  this  section.      Property  held  by  the  bankrupt  on 

trust  for  any  other  person  and  certain   effects    to    the  value   of   £20  are 

excepted.     A  trustee  in  bankruptcy  cannot  exercise  any  general  power  of 

the  bankrupt  by  deed  or  will  after  his  death  :  Nichols  to  Nixey  (1885),  29 

Ch.  D.    1005  ;  55  L.   J.   Ch.   146.      Nor   can  the  trustee  release  a  limited 

power  of   appointment  by  deed  or  will  for  the  benefit  of  the  bankrupt's 

estate  :  Be  Rose,  1904,  2  Ch.  348  ;  1905,  1  Ch.  94  ;  73  L.  J.  Ch.  726  ;  74  ih.,  22, 

where  the  C.  A.  expressed  no  opinion  on  the  point. 

It  seems  that  an  exercise  of  a  testamentary  power  does  not  operate  for  the    Effect  of 

benefit  of  the  creditors  of  a  bankrupt  so  as  to  give  the  trustee  in  bankruptcy   exercise  of 

^  '^  .  IT     J     testamentary 

the  right  to  the  api^ointed  property,  but  such  appointment  may  enure  for   power. 

the  benefit  of  creditoi's  whose  debts  were   incurred  since  the  date  of  the 

bankruptcy  :  Jenney  v.  Andrews  (1822),   6   Madd.   264  ;  Re   Guedalla,   1905, 

2  Ch.  331 ;  75  L.  J.  Ch.  52.     See  also  as  to  powers  vested  in  a  bankrupt, 

Wace  on  Bankruptcy,  2\o  et  seq. 

Until  a  trustee  is  appointed,  the  official  receiver  is  the  trustee  for  the    Official 
purposes   of  the  Act,  and  may  therefore  sell :    s.   9 ;    Turqnand  v.   Board   receiver. 
of  Trade  (1886),   11  A.    C.  286;    55  L.  J.  Q.  B.  417  ;  or  disclaim  onerous 
property:    Re    Cohen,    1905,    2  K.  B.    704;   74  L.  J.    K.    B.   864.     On  the 
appointment  of  a  trustee,  the  property  forthwith  vests  in  him :  s.  54. 

The  creditors  may,  if  they  think  fit,  appoint  more  persons  than  one  to  the  Trustee  in 
office  of  triLstee  :  s.  84  ;  and  any  vacancy  in  the  office  of  trustee  may  be  filled     '^"  ^^^  ^^' 
up  by  the  creditors  in  general  meeting,  and  during  any  vacancy  the  official 
receiver  is  empowered  to  act  as  trustee  :  s.  87  (4)  ;  and  see  Bankr.  Eules, 
1886,  r.  336  (4). 

S.    56    empowers    the    trustee    to  sell  the  property  of  the  bankrupt  by   Powers  of 
public  auction  or  private  contract,  to  exercise  any  powers  the  capacity  to  ti'^stee  as  to 
exercise  which  is  vested  in  the  trustee  under  the  Act,  and  execute  any   as  to'bank- 
powers  of  attorney,  deeds,  and  other  instruments  for  the  purpose  of  carry-    I'upt's  estate 
ing  into  effect  its  provisions  ;  and  to  deal  with  any  property  to  which  the 
bankrupt  is  beneficially  entitled  as  tenant  in  tail  in  the  same  manner  as 
the  bankrupt  might  have  dealt  with  the  same ;  and  declares  that  ss.  56  to 
73  (both  inclusive)  of  the  Fines  and  Recoveries  Act,  1833,  shall  extend  to 
proceedings  in  bankruptcy  under  the  Act. 

As  to  copyhold  or  customary  property,  or  any  like  property  passing  by  As  to  copy- 
surrender  or  admittance,  s.  50  (4)  empowers  the  trustee,  without  admittance,   ^^°'^^^- 
to  deal  with  the  same  as  if  it  had  been  capable  of  being  and  had  been  duly 
surrendered   or    otherwise    conveyed   to    such    uses    as    the  trustee  might 
appoint,  and  any  appointee  of    the  trustee  is  to  be  admitted  accordingly. 
•  It  also  provides  (sub-s.  3)  that  when  any  part  of  the  property  of  the  bank-    As  to  clioses  in 
rupt  consists  of  property  ti-ansferable  in  the  books  of  any  company,  office,    ^'^'^'O"- 
ov  person,  the  trustee  may  exercise  the  right  to  transfer  it  to  the   same 
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Order  of 
adjudication. 


Agreement 
for  sale. 


Conveyance  by 
trustee. 


Conveyances 
and  contracts 
for  value, 
before  the  date 
of  receiving 
order,  are 
valid  where 
purchaser  has 
had  no  notice 
of  act  of 
bankruptcy. 


As  to  property 
acquired  by 
undischarged 
bankrupt. 


And  whereas  by  an  Order  of  the  King's  Bench  Division  (f) 
of  the  Higli  Court  of  Justice   [or,  as  the  case  mini  he,  tlie  County 

Court  of  ],  made  on  the  day  of  ,  the  said  A.  B. 

was  adjudged  a  bankrupt  and  the  Vendor  was  upon  the  issue  by 

the  Board  of  Trade  of  a  certificate  dated  the day  of  [g), 

on   or  about  the  day  of  duly  appointed  to  be    the 

trustee  of  his  estate  and  effects : 

And  whereas  the  Vendor,  as  such  trustee  as  aforesaid,  has 
agreed  to  sell  to  the  Purchaser  the  hereditaments  hereinafter 
described  and  the  fee  simple  thereof  in  possession  free  from 
incumbrances  at  the  price  of  Si- {h). 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance 
of  the  said  agreement  and  consideration  of  the  sum  of  £.  

extent  as  the  bankrupt  might  have  exercised  it  if  he  had  not  become 
bankrupt ;  and  that  (sub-s.  5)  where  any  such  property  consists  of  things  in 
action  such  things  shall  be  deemed  to  have  been  duly  assigned  to  the  trustee. 

Subject  to  the  provisions  of  ss.  47  and  48,  as  to  the  avoidance  of  voluntai-y 
settlements  and  preferences  in  certain  cases  (in  respect  to  which  see  Wace, 
239 — 253),  any  pajnnent  by  a  bankrupt  to  any  of  his  creditors,  and  any 
pajonent  or  deliverj'^  to  him,  any  conveyance  or  assignment  by  him  for  a 
valuable  consideration,  and  any  contract,  dealing,  or  transaction  by  or  with 
him  for  valuable  consideration  are  declared  to  be  valid,  provided  the  pay- 
ment, &c.,  take  place  before  the  date  of  the  receiving  order,  and  the  person 
(other  than  the  debtor)  to,  by,  or  with  whom  the  papnent,  &c.,  was  made, 
executed  or  entei*ed  into,  has  not  at  the  time  of  such  payment,  &c.,  notice 
of  any  available  act  of  bankruptcy  committed  by  the  bankrupt  before  that 
time :  s.  49. 

Personal  proi:)erty  (including  chattels  real)  acquired  by  ai)  undischarged 
bankrujit  after  his  bankruptcy  can  be  received  (i?e  Ball,  1899,  2  Ir.  E.  313) 
and  dealt  with  by  him  so  as  to  confer  a  good  title  on  a  purcha  ser  for  value 
in  good  faith  until  the  trustee  intervenes  :  Cohen  v.  Mitchell  (1890),  25 
Q.  B.  D.  262 ;  59  L.  J.  Q.  B.  409  ;  Be  Clayton  and  Barclaij,  1895,  2  Ch.  212 ; 
64  L.  J.  Ch.  615 ;  Hunt  v.  Frij.jJ,  1898,  1  Ch.  675  ;  67  L.  J.  Ch.  377  ;  Be 
Bennett  1907,  1  K.  B.  149;  76  L.  J.  K.  B.  134;  Be  Kent  County,  <Ct.,  1909, 
2  Ch.  195 ;  78  L.  J.  Ch.  625.  This  rule  does  not  apply  to  real  estate :  Be 
New  Land  Association  and  Gray,  1892,  2  Ch.  138  ;  61  L.  J.  Ch.  495  ;  Official 
Receiver  v.  Cooke,  1906,  2  Ch.  661  ;   75  L.  J.  Ch.  757. 

(/)  The  juiisdiction  of  the  London  Cotu't  of  Bankruptcj'  has  been 
transferred  to  the  High  Court  of  Justice,  and  bankruptcy  business  is,  under 
the  General  Orders  dated  1st  January,  1884,  assigned  to  the  King's  Bench 
Division  until  further  oi'der. 

(</)  See  s.  21  (2)  of  the  Bankruptcy  Act,  1SS3  ;  also  Be  Mardon,  1896,  1  Q.  B. 
140;  65  L.  J.  Q.  B.  111. 

(A)  This  recital  may  be  used  wliether  the  sale  is  by -public  auction  or 
private  contract. 


BY    BANKRUPTS — GROUP    J.  469 

now  paid  b}^  the  Purchaser  to  the  Vendor  as  such  trustee  as 
aforesaid  {the  receipt,  dc.),  the  Vendor,  As  Trustee  {i),  and  in 
exercise  of  the  power  for  this  purpose  conferred  on  him  by  the 
Bankruptcy  Act,  1883,  hereby  conveys  unto  the  Purchaser 

All,  &c.  {see  Forma  in  Sect.  II.,  sup.).  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple.     Habendum. 

(Add  acknoidedqment  for  production  of  documents,  Form  Xo.  6,   Acknowiedg- 

-  T-r      -^  ■       7  /  -x    X  meiitasto 

Sect.  III. ;  cdso  Form  ho.  11,  Sect.  III.,  ij  required  {j). )  documents. 

In  w'itness,  &c. 


No.  V. 

CONVEYANCE    of    Freeholds    of   a    Bankrupt    by    the 
Officl\l  Eeceiyer  with  the  Concurrence  of  Mortgagees. 

THIS  INDENTURE,  made,   &c.,  Between  J.  K.,   of,  &c.,  and  Parties. 
M.N.,  of,  &c.  (hereinafter  called  the  Mortgagees),  of  the  1st  part, 
X.  Y.,  of,  &.C.,  one  of   the  Official  Receivers  in  Bankruptcy  (/.) 
(hereinafter  called  the  Receiver),  of  the  2nd  part,  and  G.  H.,  of, 
&c.  (hereinafter  called  the  Purchaser),  of  the  3rd  part  : 

Whereas  by  an  Indenture  of  Mortgage  {Recite  mortgage  as  in   Recital  of 
Form  Xo.  2,  Sect.  I.,  sup.,  suhstituting  "  A .  B.'\for  "  the  Vendor  ") :     ^l^bSrupt. 

And  whereas  by  an  Order  of  the  King's  Bench  Division  of  the  Recital  of 

High  Court  of  Justice  made  on  the  da}^  of  the  said  adjudication. 

A.  B.  was  adjudged  a  bankrupt  and  the  Receiver  was  constituted 
receiver  of  his  property  : 

And  whereas  the  Receiver,  as  such  receiver  as  aforesaid,  has  Agreement 
agreed  to  sell  to  the  Purchaser  the  hereditaments  hereinafter 

(/)  The  trustee  is  only  boiind  to  give  the  covenants  for  title  implied  by  his 
conveying  as  trustee,  see  Wace  on  Bankruptcy,  277.  Sometimes  the 
bankrupt,  who  cannot  be  compelled  to  do  so,  joins  and  is  expressed  to  give 
full  covenants  for  title,  but  it  would  seem  that,  having  regard  to  his  financial 
position,  his  covenants  are  valueless. 

(,/)  The  tnistee  must  give  the  usual  acknowledgment  for  production,  but 
being  a  ti-ustee  he  is  probably  not  bound  to  give  an  undertaking  for  safe 
custody,  see  Wace  on  Bankruptcy,  277. 

{k)  On  the  making  of  a  receiving  order  an  official  receiver  is  constituted 
receiver  of  the  debtor's  property  until  the  appointment  of  a  trustee,  see 
Bankruptcy  Act,  1883,  s.  9  ;  see  also  notes  to  last  Precedent. 
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PURCHASE    DEEDS    (PRECEDENTS) 


Agreement  by 
Mortgagees 
to  concur. 


Conveyance 
by  Official 
Receiver  and 
mortgagees. 


describpd   and  the  fee  simple  thereof  in   possession  free  from 

incumbrances  at  the  price  of  £ : 

And  whekeas  the  principal  sum   (continue  as  in  Form  No.  2, 
Sect.  I.,  snj').)  : 

NOW  THIS  INDENTUEE  WITNESSETH  (continue  as  in  Prece- 
dent I.,  Group  B,p.  351,  sup.,  suhstituting  "the  Receiver " /o?-  ''the 
T^'ndor.'"  The  Receiver  n-ill  convey  As  Trustee  and  in  exercise  of 
the  power  for  this  purpose  conferred  on  him  by  the  Bankruptcy 
Act,  1883). 

In  witness,  &c. 


Parties. 


Recital  of 

settlement. 


Conveyance  to 
Purchaser 
discharged 
from  estate 
tail  and 
remainders 


Enrolment  in 
Central  Office. 


No.  YI. 

CONVEYANCE  ?>//  the  Trustee  o/ a  Bankrupt  q/" a  Freehold 
Estate  to  which  he  was  entitled  for  an  Estate  Tail  in 
Possession  (/). 

THIS  INDENTURE,  made,  &c.,  Between  X.  Y.,  of,  &c.  (trustee) 
(hereinafter  called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &ic. 
(hereinafter  called  the  Purchaser),  of  the  other  part  : 

Whereas  by  an  Indenture  of  Settlement  dated,  &c.  the  here- 
ditaments hereinafter  described  (with  other  hereditaments)  were 
limited  to  the  use  of  E.  F.  during  his  life,  with  remainder  to  the 
use  of  his  first  and  other  sons  successively  according  to  seniority 
in  tail  male  with  divers  remainders  over. 

And  whereas  (Recite  Marriage  of  E.  F.,  J/irth  of  A.  B.  Ids 
eldest  son,  and  death  of  E.  F.)  : 

And  whereas  (Recite  order  of  adjudication  against  A.  B., 
appointment  of  J'rustee,  and  Agreement  for  scde  as  in  Precedent  IV. 
of  this  Group,  p.  458,  sup.) : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 
of  the  said  agreement  and  in  consideration,  &c.,  the  Vendor,  As 
Trustee,  and  in  exercise  of  the  power  for  this  purpose  conferred 
on  him  by  the  Bankruptcy  Act,  1883,  and  of  all  other  powers, 
hereby  conveys  and  disposes  of  unto  the  Purchaser 

(/)  S.  56  (5)  of  the  Bankruptcy  Act,  1883,  anthorise.s  the  trustee  to  deal 
with  any  property  to  which  the  bankrupt  is  beneficially  entitled  as  tenant  in 
tail  in  the  same  manner  as  the  banknxpt  might  have  dealt  with  it,  and 
incorporates  ss.  56 — 73  inckisive  of  the  Fines  and  Recoveries  Act,  1SS3. 
The  conveyance  nnist  accordingly  be  enrolled  in  the  Central  Office  within  s;ix 
months. 


BY    BANKRUPTS GROUP   J.  461 

All,  &c.  {see  Forms  in  Sect.  II.,  sup.), 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple,  Habendum 
discharged  from  all  estates  in  tail  male  or  in  tail  of  the  said  estatelaii. 
A.  B.  and  all  estates,  rights,  interests  and  powers  to  take  effect 
after  the  determination  or  in  defeasance  of  such  estates  in  tail 
male  or  in  tail  or  any  of  them. 

{Add  acknowledgment  as  to  documents,  Form  No.  6,  Sect.  III., 
also  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 

No.  VII. 

CONVEYANCE  by  the  Tkustee  of  a  Bankrupt  of  a  Freehold 
Estate  to  which  he  was  entitled  for  an  Estate  Tail  in 
Eemainder  (???)  to  create  a  base  fee. 

THIS  INDENTUEE,  &c.  {parties,  as  in  last  Precedent)  (Recite 
creation  of  estate  tail  as  in  last  Precedent,  omittin;/  the  death  of 
E.  F.,  also  order  of  adjudication  and  appointment  of  Trustee,  as  in 
Precedent  IV.  of  this  Group,  p.  458,  sup.) : 

And  whereas  the  Vendor,  as  such  trustee  as  aforesaid,  has  Agreement  for 
agreed  to  sell  to  the   Purchaser  the  hereditaments  hereinafter  fee°  ° 
described  for  an  estate  in  base  fee  expectant  on  the  death  of  the 
said  E.  F.  at  the  price  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH  {continue  as  in  last  Conveyance  to 
Precedent,  but  i)isert  between  the  words  "  in  fee  simple  "  and  "  dis-  convert  estate 
chargnl  "  subject  to  the  hfe  estate  therein  of  the  said  E.  F.,  but,  ba'sj'fee. 
&c.  ;  add  at  tlie  end  of  the  habcndam  "  to  the  intent  that  the  same 
may  be  hereby  converted  into  a  base  fee"). 

{Add  acknoivledgnient  as  to  documents.  Form  No.  6,  Sect.  III., 
also  Form  No.  11,  Sect.  III.,  if  required.) 
In  witness,  &c. 

(m)  See  note  to  last  Precedent.     The  deed  must  he  enrolled.      On  the   Enlargement 
death  of  the  tenant   for   life,  if  the   purchaser  cannot  arrange   with   the   °^  ^'"^^^  ^^^^• 
bankrupt,  if  discharged,  or  his  trustee  for  the  enlargement  of  the  base  fee 
■  (F.  and  E.  Act,  IKili,  ss.  19,  -'JS  and  74),  he  must,  in  order  to  dispose  of  the 
fee  s'mple,  apply  to  the  court  under  S.  L.  Act,  1882,  s.  38,  for  the  appoint- 
ment of  trustees  of  the  compound  settlement. 
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Recital  of 
bankrupt's 
title  to 
copyholds. 


Agreement 
for  sale. 


Trustee 
ai:)points 
copyholds 
to  Purchaser 
in  fee. 


No.  VIII. 

CONVEYANCE  of  Copyholds  bu  the  Trustee  of  a  Bank- 
rupt {n). 

THIS  INDENTUEE,  &c.  iimrties  as  in  Precedent  IV.,  p.  456,  of 
this  Group) : 

Whereas  A.  B.,  of,  &c.,  was  at  the  date  of  bis  bankruptcy 
bereinafter  mentioned  seised  of  tbe  copybold  hereditaments 
hereinafter  described  for  an  estate  of  inheritance  in  possession 

according  to  tbe  custom  of  tbe  Manor  of ,  in  tbe  County  of 

,  subject  to  tbe  customary  rents,  suits  and  services : 

And  whereas  &c.  {Recite  order  of  adjudication  and  appointment 
of  X,  Y.  to  he  Tiustee,  as  in  Precedent  IV.  of  this  Group)  : 

And  whereas  the  Vendor,  as  such  trustee  as  aforesaid,  has 
agreed  to  sell  to  tbe  Purchaser  the  copyhold  hereditaments 
hereinafter  described  for  a  customary  estate  in  fee  simple,  free 
from  incumbrances  at  the  price  of  £ : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance 
of  tbe  said  agreement  and  in  consideration,  &c.,  tbe  Vendor,  As 
Trustee,  and  in  exercise  of  tbe  power  for  this  purpose  conferred 
on  him  by  tbe  Bankru^jtcy  Act,  1883,  and  of  all  other  powers  (if 
any)  him  enabling,  hereby  appoints  that 

All  that,  kc.  {parcels  as  described  in  the  court  rolls),  to  all 
which  hereditaments  the  said  A.  B.  was  admitted  tenant  out  of 
court  on  tbe day  of  — ,  shall  henceforth  remain  and  be 

To  THE  USE  of  tbe  Purchaser  and  his  heirs,  at  tbe  will  of  tbe 
lord  according  to  tbe  custom  of  the  said  Manor,  by  and  under 
the  rents,  fines,  heriots,  suits  and  services  therefor  due  and  of 
right  accustomed. 

{Add  acknowledgment  as  to  documents.  Form  No.  6,  Sect.  IIL, 
cdso  Form  No.  11,  Sect.  III.,  if  required.) 

In  WITNESS,  &c. 


(n)  See  Bankruptcy  Act,  1883,  s.  50  (4),  and  note  to  Prec.  IV.  of  this; 
Group,  p.  457,  sup.  This  conveyance  operates  in  place  of  a  surrender  and 
must  be  entered  on  the  court  rolls ;  the  purchaser  should  then  be  admitted. 
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No.   IX. 

ASSIGNMENT  o/Leaseholds  hy  the  Trustee  of  a  Bankrupt. 

THIS  INDENTUEE,  &c.  {jMrties  as  in  Precedent  IV.,  j).  456,  of  this  Recite  Lease 
Group)  {Recite  Lease  to  A.  B.,  Form  No.  28,  Sect.  I. ;  also  order  of 
adjudication  and  appointment  oj  'Trustee,   as  i)i  Precedent  IV.  of 
tliis  Group) : 

And  whereas  the  Vendor,  as  such  trustee  as  aforesaid,  has  Agreement  by 
agreed  to  sell  to  the  Purchaser  the  premises'  comprised  in  the  saie.*^^ 
recited  Lease  free  from  incumbrances  for  the  residue  of  the  tei'm 
thereby  granted  at  the  price  of  £. : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Assignment 
of  the  said  Agreement  and  in  consideration,  &c.,  the  Vendor,  As     ^ 
Trustee,  and  in  exercise  of  the  power  for  this  purpose  conferred 
on  him  by  the  Bankruptcy  Act,  1883,  hereby  assigns  unto  the 
Purchaser 

All  the  premises  comprised  in  and  demised  by  the  recited  Lease, 

To  HOLD  unto  the  Purchaser  for  the  residue  of  the  term 
granted  by  the  recited  Lease  at  the  rent  and  subject  to  the  lessee's 
covenants  and  the  conditions  by  and  in  the  said  Lease  reserved 
and  contained  and  henceforth  on  the  part  of  the  lessee  to  be 
paid,  performed,  and  observed  (o). 

(Add  acknowledgment  as  to  documents,  Form  No.  6,  Sect.  III., 
also  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 


(o)  On  the  sale  of  leaseholds  by  the  trustee  of  a  bankrupt,  the  purchaser   On  sale  of 
cannot  be  required  to  enter  into  a  covenant  to  indemnify  him  or  the  bank-    leaseholds  by 
rupt  against  the  pajTiient  of  the  rent,  and  the  observance  of  the  covenants   bankrupt, 
contained  in  the  lease,  such  a  covenant  being  imnecessary,  as  the  liability   Purchaser  is 
ceases  on  the  assignment.     Moreover,  it  would  seem  to  be  a  breach  of  trust  indemnify, 
on  the  part  of  the  trustee  to  stipulate  for  such  a  covenant,  as  it  might 
diminish  the  value  of  the  lease  to  the  purchaser,  and  therefore  reduce  the 
■pm-chase-money  :   Wi/kins  v.  Fry  (1816),    1   Mer.  at  p.  2Go  ;  and  see  Dart, 
(th  ed.,  581.     This  rule  does  not  apply  where  an  equitable  mortgagee  calls  for 
an  assignment  of  the  lease  to  himseh  :  Exp.  Buxton  (1880),  15  Ch.  D.  289. 
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Parties. 


Recite  mort- 
gage and 
bankruptcy 
proceedings. 


Proof  by  Mort- 
gagees of  debt 
and  value  of 
their  security, 


That  Trustee 
has  declined 
to  redeem. 


Agreement  to 
release  equity 
of  redemption. 


Trustee 
releases  equity 
of  redemption 
to  Mortgagees. 


No.  X. 

RELEASE  of  an  Equity  of  Redemption  to  Mortgagees  hy 
the  Trustee  o/ a  Bankrupt  in  consideration  of  the  release 
of  part  of  the  Mortgage  Debt  (j)). 

THIS  INDENTURE,  made,  &c..  Between  X.  Y.,  of,  &c.  (herein- 
after called  the  Trustee),  of  the  one  part,  and  C.  D.,  of,  &c.,  and 
E.  F.,  of,  &c.  (hereinafter  called  the  Mortgagees),  of  the  other  part : 

Whereas  by  an  Indenture  {Recite  mortgage  for  i;5,000  by 
A.  B.  to  the  Mortgagees,  as  in  Form  No.  2,  Sect.  1.,  sup.)  : 

And  whereas,  &c.  (Order  of  adjndication  and  appointment  of 
Trustee,  as  in  Precedent  IV.  of  this  Group,  p.  458): 

And  whereas  the  Mortgagees  proved  in  the  said  bankruptcy 
for  the  sum  of  i>5,810,  being  the  amount  owing  to  them  for 
principal,  interest,  and  costs,  and  in  their  proof  valued  their  said 
security  at  i;4,000  : 

And  whereas  the  Trustee,  as  such  trustee  as  aforesaid,  has 
elected  not  to  redeem  the  said  security,  nor  to  require  it  to  be 
realized  under  the  provisions  for  that  purpose  contained  in  the 
Second  Schedule  to  the  Bankruptcy  Act,  1883  : 

And  whereas  it  has  been  agreed  between  the  Trustee  and  the 
Mortgagees  that  the  property  comprised  in  the  said  security 
shall  be  conveyed  to  the  Mortgagees  free  from  all  right  of 
redemption  therein  in  consideration  of  the  sum  of  £4,000,  part 
of  'the  said  mortgage  debt,  and  that  the  proof  of  the  Mortgagees 
in  the  said  bankruptcy  shall  be  reduced  by  that  sum  accordingly  : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 
of  the  said  agreement  and  in  consideration  of  the  sum  of  .t'4,000 
part  of  the  said  mortgage  debt  (and  from  which  sum  of  i,'4,000 
the  Mortgagees  hereby  release  the  said  A.  B.  and  the  Trustee), 
the  Trustee,  As  Trustee,  hereby  releases  and  conveys  unto  the 
Mortgagees 

All  the  hereditaments  comprised  in  the  recited  Mortgage,  or 
which  have  by  any  means  become  subject  thereto, 

[p)  See  Bankruptcy  Act,  1883,  2nd  Sched.,  r.  12.  Under  this  rule,  if  the 
trustee  does  not  within  six  month.s  signify  his  election  to  exercise  the  power 
of  redeeming,  &c.,  the  equity  of  redemption  will  thereupon,  without  any 
conveyance,  vest  in  the  mortgagee. 

The  stamp  on  this  deed  will  be  £4()j  viic.,  £1  per  £100  on  £4,000. 
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To  HOLD  unto  and  To  the  use  of  the  Mortgagees  in  fee  simple, 
discharged  from  all  rig  of  redemption  under  the  recited 
mortgage. 

In  witness,  &c. 

No.  XI. 

ASSIGNMENT  hy  the  Trustee  of  a  Bankrupt  to  ciivr  efect 
to  an  Arrangement  u-herchy  after  a  Lease  has  been 
assigned  several  times,  each  Assignment  containing  a 
Covenant  hy  the  assignee  to  indemnify  tlie  assignor 
against  the  rent  and  lessee's  covenants,  Assignee  No.  1  lias 
become  Bankrupt,  and  the  original  Lessee,  ivho  has  been 
called  upon  to  pay  the  Rent,  buys  from  the  Bankrupt's 
Trustee  the  benefit  of  the  Covenants  entered  into  by 
Assignee  No.  2  (q). 

THIS  INDENTURE,  made,  &c..  Between  X.  Y.,  of,  &c.  (herein-  Parties. 
after  called  the  Trustee),  of  the  one  part,  and  A.  B.,  of,  &c. 
(original  lessee),  of  the  other  part  {Recite  Lease,  Form  No.  28,  Recitals  of 
Sect.  /.,  sup.,  to  A.B.,  assignment  by  A.  B.  to  C.  D.,  ivitJt  covenant  asttgnment, 
by  C.  D.  to  indemnify  A.  B.  against  rent  and  lessee's  covenants, 
assignment  by  C.  D.  to  E.  F.,  ivith  similar  covenant  by  E.  F.  ivith 
C.  D.,  death  (f  E.  F.  and  appointment  of  executors,  and  assign- 
ment by  executors  to  a  man  <f  straiv,  bankruptcy  of  C.  D.,  and  the 
appointment  of  X.  Y.  to  be  his  trustee,  see  Prec.  IV.  of  this  Group, 
p.  456)  : 

And  whereas  the  rent  reserved  by  the  recited  Lease  having  That  lessee 
fallen  into  arrear,  the  said  A.  B.  was  subsequently  required  by  in  arrear  to^^ 
the  lessor  to  pay  and  did  pay  the  arrears  amounting  to  the  sum  lessor, 
of  i; : 

And  w^hereas  the  said  A.  B.  has  carried  in  a  claim  against  the  audhad 

estate  of  the  said  C.  D.  for  the  said  sum  of  £ ,  and  also  for  agahist  baiik- 

the  further  sum  of  £ ,  being  the  estimated  amount  of  the  ^'^pt's  estate. 

liability  of  the  said  A.  B.  under  the  covenants  contained  in  the 
said  Lease,  making  together  the  sum  of  £ : 

And  whereas  the  Trustee  has  by  way  of  compromise  of  the  Agreement  for 
claim  of  the  said  A.  B.  against  the  estate  of  the  said  bankrupt  ^°'"i''^°"^'^®- 
agreed  to  sell  to  him  the  full  benefit  of  the  covenants  on  the  part 

.     ('/)  See  Be  Perkins,    1898,    2   Ch.   182;    67   L.  J.  Ch.  454,  and  notes  to 
Prec.  VIII.,  Group  A,  p.  331,  sup. 

P.  ^  30 


and  bank- 
ruptcy. 
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Trustee  of 
bankrupt 
assigns  to 
lessee  benefit 
of  covenants 
in  assign- 
ment No.  2 


Release  of 
bankrupt's 

estate  from 
claim  under 
covenants  in 
assignment 
No,  1. 


of  the  said  E.  F.  contained  in  the  said  Indenture  of  the day 

of (second  assigiuiwnt),  with  the  rights  and  powers  herein- 
after assigned  in  consideration   of  the  sum  of  Jl, and  of  the 

said  A.  B.  executing  such  release  as  is  hereinafter  contained  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  For  the  purpose  of  giving  effect  to  the  aforesaid  arrange- 
ment and  in  consideration  of  the  sum  of  £ now  paid  by  the 

said  A.  B.  to  the  Trustee  (the  receipt,  dc),  and  of  the  release 
hereinafter  contained,  the  Trustee,  As  Trustee,  hereby  assigns 
unto  the  said  A.  B., 

The  full  benefit  of  the  covenants  by  the  said  E.  F.  with  the 

said  C.  D.  contahied  in  the  recited  Indenture  of  the day 

of {second  assujnmvnt), 

Together  with  the  right  to  recover  and  receive  from  the 
estate  of  the  said  E.  F.,  and  to  retain  for  the  benefit  of  the  said 
A.  B.  all  such  damages,  costs,  and  other  sums  of  money  (if  any)^ 
and  to  enforce  for  the  like  benefit  all  such  other  relief  by  way  of 
indemnity  or  otherwise  as  the  said  C.  D.,  but  for  his  bankruptcy, 
or  the  Trustee  or  other  the  trustee  for  the  time  being  in  the 
said  bankruptcy,  might  have  been  entitled  now  or  at  any  time 
hereafter  to  recover  or  to  enforce  for  the  benefit  of  the  said 
C.  D.  or  of  his  estate  for  any  breach  committed  or  hereafter 
to  be  committed  of  the  said  covenants  or  any  of  them  if  these 
presents  and  the  arrangement  hereby  made  had  not  been  executed 
or  made :  And  the  right  to  bring,  prosecute,  carry  on,  compound 
or  release  any  action  or  proceeding  for  any  such  purpose,  and  all 
other  rights  and  powers  which  the  Trustee,  as  such  Trustee  as 
aforesaid,  has  power  to  transfer  to  the  said  A.  B.  in  connexion 
with  the  premises. 

To  HOLD  unto  the  said  A.  B.  absolutely  (?•)• 

2.  In  consideration  of  the  assignment  hereinbefore  contained 
the  said  A.  B.  hereby  withdraws  the  said  proof  for  the  sum  of 

£ and  releases  the  Trustee,  as  such  Trustee,  and  the  estate 

of  the  said  bankrupt  (other  than  the  asset  hereinbefore  assigned) 
from  all  claims  and  demands  under  or  in  respect  of  the  covenants 
by  the  said  C.  D.  with  the  said  A.  B.  contained  in  the  recited 
Indenture  of  the day  of {fiysi  assignment). 

In  witness,  &c. 


(r)  Notice  of  the  assignment  should  be  given  to  the  executor  of  E.  F. 
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No.  XII. 

CONVEYANCE  Z^/  tJie  ADAiiNisTRATdR  of  a  Convict  of  a 
Freehold  Estate  to  wlticli  he  was  Entitled  at  the 
DATE  0/ /»'s  Conviction  (s). 

THIS   INDENTURE,  made,  &c.,  Between  A.  B.,of,  kc.  {admini-  Parties. 
strator)  (hereinafter  called  the  Vendor),  of  the  one  part,  and  CD., 
of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  G.  H.  was  convicted  of  felony  at  the  assizes  held  at  Recite  comic 
in  the  month  of last,  and  judgment  of  penal  servitude  judgment  of 


was  duly  recorded  against  him  by  the  Court  of :  ^^^^^f  '^®^"^'^" 

And  whereas  by  virtue  of  the  Forfeiture  Act,  1870, ,  His  Appointment 

Majesty's  principal  Secretary  of  State  for  the  Home  Depart-  strata?™^ 
ment  {t),  being  the  person  authorised  for  that  purpose  by  His 
Majesty  under  the  Eoyal  Sign  Manual,  has,  by  a  writing  dated 

the day  of  ■ ,  committed  the  custody  and  management 

of  the  property  of  the  said  G.  H.  during  His  Majesty's  pleasure 
to  the  Vendor  as  the  administrator  thereof : 

And  whereas  the  said  G.  H.  was  at  the  date  of  his  conviction  Seisin  of 
seised  in  fee  simple  in  possession  free  from  incumbrances  of  the  '^°*"^*^  ■ 
hereditaments  hereinafter  described  (ii)  : 

And  whereas  the  Vendor,  as  such  administrator  as  aforesaid.  Agreement 

•         101'  SciIg. 

has  agreed  to  sell  (x)  to  the  Purchaser  the  hereditaments  hereni- 
after  described  and  the  fee  simple  thereof  in  possession  free  from 

incumbrances  at  the  price  of  £ : 

NOW   THIS   INDENTURE  WITNESSETH  that  in  pursuance  Conveyance  by 

»,,..,  ,  -,    ■  .  ,  .  „     ,  „    ^,  administrator. 

01  the  said  agreement  and  m  consideration  01  the  sum  01  ± 

now  paid  by  the  Purchaser  to  the  Vendor  as  such  admini- 
strator as  aforesaid  (the  receipt  of  which  sum  the  Vendor  hereby 
acknowledges),    the   Vendor,    in    exercise   of  the  power  for  this 

(s)  See  Forfeiture  Act,  1870. 

{t)  See  s.  9.     A  general  authority  under  the  section  was  given  to  the 
Home  Secretary  by  warrant  on  loth  November,  1870. 

{h)  a  convict  can  bar  an  estate  tail,  as  this  is  not  an  act  of  alienation    Estate  tail  of 
within  s.  8  of  the  Forfeitm-e  Act,  1870,  but  his  administrator  has  no  power   convict 
to  do  so :  Be  (iaslcell  and  Walters,  1906,  2  Ch.  1 ;   75  L.  J.  Ch.  503. 

{■r)  The  property  vests  in  the  administrator  automatically  on  his  appoint  ■ 
ment  under  s.  10.     The  power  of  sale  is  conferred  by  s.  12. 
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purpose  conferred  on  him  by  the  Forfeiture  Act,  1870,  and  of  all 
other  powers,  and  As  Trustee,  hereby  conveys  unto  the  Purchaser 

Parcels.  AlL  THOSE,   &C.  (sCC  FoVDIS,  Scct.  II.,  StlJ).), 

Habeiifium.  To  HOLD  unto  and  To  THE  USE  of  the  Purchaser  in  fee  simple. 

(Add  acknoivledgment  as  to  documents,  Form  No.  6,  Sect.  III., 
also  Form  No.  11,  Sect.  III.,  if  required.) 
In   WITNESS,    &c. 


Group  K. — Conveyances  on  Sales  under  Orders  of  the  Court. 

No.  I. 

CONVEYANCE  of  Freeholds  on  a  Sale  In/  Order  of 
the  High  Court  or  County  Court  in  an  Administration 
Action  (?/). 

Parties.  THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,   &c.,  and 

C.  D.,  of,  &c.  {trustees  with  the  legal  estate)  (hereinafter  called  the 


Proper  j^arties 
on  sale  under 
order  of  Court. 


Construction 
of  s.  70  of 
Conv.  Act, 
1881. 


(;/)  On  a  sale  under  an  order  of  the  Court,  all  persons  having  a  legal 
interest  in  the  property,  whether  partie.s  to  the  action  or  not,  should  concur 
in  the  conveyance,  but  the  purchaser  is  not  entitled  to  the  concurrence  of 
any  persons  being  parties  to  the  suit,  or  otherwise  bound  by  the  proceedings 
therein,  whose  interests  are  merely  equitable  :  Dart,  Tth  ed.,  11S2  et  seq. 

To  avoid  any  questions  it  is  usual  to  provide  in  the  conditions  of  sale  that 
the  purchaser  shall  not  reqiiire  the  concurrence  in  the  conveyance  of 
persons  entitled  only  to  equities,  see  Special  Conditions  of  Sale  by  the  Court, 
p.  206,  Slip. 

The  Conv.  Act,  1881,  s.  70,  provides  that  an  order  of  the  Court  iinder  any 
statutory  or  other  jurisdiction  shall  not,  as  against  a  p\irchaser,  be  invalidated 
on  the  ground  of  want  of  jurisdiction,  or  of  want  of  any  concurrence,  consent, 
notice  or  service,  whether  the  purchaser  has  notice  of  any  such  want  or  not. 
The  effect  of  this  s.  is  that  if  an  order  for  the  sale  of  land  professes  to 
bind  the  interests  of  persons  who  are  not  parties  to  the  proceedings  or  to 
dispense  with  the  concurrence  of  any  interested  persons,  a  purchaser  under 
the  order  is  not  bound  to  inquire  as  to  its  regularity  in  this  resjject,  and  has 
a  good  title,  though  it  may  be  irregular  :  Re  Hall  Dare's  Contract  (1882),  21 
Ch.  D.  41  ;  51  L.  J.  Ch.  671 ;  Mnsti/n  v.  M.,  1893,  3  Ch.  376  ;  62  L  J.  Ch. 
959  ;  Be  Whiiham,  84  L.  T  585  ;  (1901),  AV.  N.  86  ;  Be  Harroivlnj  and  Paine 
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Vendors),  of  the  one  part,  and  E.  F.,  of,  &c.  (hereinafter  called 
the  Purchaser),  of  the  other  part) : 

"Whereas  X.  Y.  {Recite  Will  devising  the  proi)ertyto  the  Vendors  Recital  of  win 
on  trust  for  sale  as  in  Form  No.  16,  Sect.  I.,  sup.,  or  intestacy  of  ^"'  ^^° 
X.  Y.  and  fira)it  of  adniinistralion  to  the  Vendors  {z))'. 

And  whereas  hy  an  Order  of  the  Chancery  Division  of  the  Order  of  Court 

High  Court  of  Justice  made  on   the day  of hy  the 

Honourable  Mr.  Justice  [o/-  by  an  Order   of  the  County 

Court  of made  on  the day    of  • •  by    his    Honour 

Judge  ],  in  the  matter   of  the  estate  of  X.  Y.,   deceased, 

V. ,  19 — ,  Y.,  No. -,  it  was  (amongst  other  things) 

ordered  that  the  real  estate  of  the  said  testator  should  be  sold, 
with  the  approbation  of  the  Judge,  and  that  the  money  to  arise 
by  such  sale  should  be  paid  into  Court  to  the  credit  of  the  said 
action  to  an  account  entitled  "  Proceeds  of  sale  of  real  estate  "  : 

And  whereas  in  pursuance  of  the  said  Order  the  real  estate  That  property 

of  the    said  testator  was    on    the day  of last  put    up  for^aL  "^^^ 

for  sale  by  public  auction  in  several  Lots,  and  the  hereditaments 
hereinafter  described  constituted  Lot  2  at  the  said  sale: 

And  whereas  at  the  said  sale  the  Purchaser  was  the  highest  That  Pur- 
bidder  for  and  was  declared  the  purchaser  of  Lot  2  aforesaid  at  aecrared'tiie 

the  price  of   £ ,  and  he  thereupon  paid  the  sum  of  ^ as  ii'giiest  bidder, 

a  deposit  and  in  part  payment  of  his  purchase-money  to  the  deposit. 
person  appointed  by  the  Judge  to  receive  the  same,  who  has 
since  paid  the  said  deposit  into  Court  to  the  credit  of  the  said 

action,  leaving  the  balance  of  £ payable  into  Court  by  the 

Purchaser  pursuant  to  the  recited  Order  : 

And  avhereas  the  Master  attached  to  the  Chambers  of  the  Master's 
Judge  [or  the  Eegistrar  of  the  said  Court]  by  his  certificate  («)  result  of  sale. 


(1902),  W.  N.  137.  But  if,  having  regard  to  the  nature  of  the  i^roceedings  in 
which  an  order  for  sale  is  made,  it  is  to  be  presumed  that  the  C'oiu-t  intends 
to  sell  the  estate  and  interest  of  A.  only,  the  sale  will  not  bind  any  j)erson 
whose  interest  is  paramount  to  that  of  A. ,  and  a  ptirchaser  will  not  by  virtue 
of  s.  TO  have  a  good  title  against  that  jjerson  :  Jones  v.  Bariatt,  li)00,  1  C"h. 
370  ;  68  L.  J.  Ch.  242  ;  Wolst.  Conv.  Acts,  9th  ed.,  138. 

(z)  If  the  testator  died  after  1897  it  will  be  unnecessary  to  recite  the 
devise  to  the  trustees.  Part  I.  of  the  L.  T.  Act,  1897,  enables  executors  to 
sell  without  an  administration  action.  This  Act  has  rendered  sales  rare  in 
administration  actions,  excej^t  in  the  case  of  copyholds. 

(a)  Until  the   certificate  becomes  binding  the  highest   bidder   has  not 
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datetl  the 


lay  of 


and  liled     on  ibe 


day   of 


Payment  of 
purchase- 
money  into 
Court  (Z^). 


Conveyance 
by  holders  of 
legal  estate. 


Habendum. 


duly  certified  the  result  of  the  said  sale  : 

And  whekeas  under  a  direction  of  the  Master  [or  the  Eegistrar] 

dated  the day  of ,  19 — ,  the  Purchaser  has  paid  the 

sum  of  £ ,  being  the  balance  of  his  purchase-money  after 

deducting  the  said  deposit  [together  ^Yith  the  sum  of  £ for 

interest   thereon    at    the   rate    of    £ —    per    cent,  per    annum 

(making  together  the  sum  of  £■ )],  into  Court  to  the  credit  of 

the  said  action  to  the  account  aforesaid,  as  the  Vendors  hereby 
acknowledge  (c) : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  obedience 
to  the  said  Order  and  in  consideration  of  the  said  sums  of 
£ and  £ so  paid  by  the  Purchaser  into  Court  as  afore- 
said, the  Vendors,  As  Trustees  [or  As  the  Personal  Representa- 
tives of  the  said  X.  Y.,  deceased],  hereby  convey  unto  the 
Purchaser, 

All,  &c.  {see  Forms  lu  Sect.  II.,  sup.), 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 
(Add  acknowledgment  for  production  of  documents,  Form  No.  6, 
Sect.  III.,  also  Form  No.  11,  Sect.  III.,  if  required.) 
In  witness,  &c. 


Variation 
where  timber 
is  paid  for  at 
a  valuation. 


become  the  purchaser  with  the  rights  and  liabilities  of  an  owner,  and  any 
loss  to  the  property  falls  on  the  vendor  :  Seton,  6th  ed.,  344.  For  forms  of 
certificates,  see  Daniell's  Ch.  Forms,  j)p.  652  et  seq. 

[h)  If  the  timber  is  to  be  paid  for  on  a  valuation,  substitute  the  foUowiug 
recital : — 

And  whereas  under  a  direction,  &c.  {as  above),  the  Purchaser 
has  paid  the  sum  of  £ ,  being  the  balance  of  the  said  pur- 
chase-money after  deducting  the  said  dej)osit,  and  also  the  sum 
of  £ — — ,  being  the  value  of  the  timber  on  the  property  which, 
according  to  the  conditions  of  sale,  was  to  be  paid  for  at  a  valua- 
tion, and  also  the  sum  of  £ for  interest  on  the  said  sums  of 

£ and    £ at   the  rate   of    £ —  per  cent,  per  annum 


day  of 


last  (making  together  the  sum  of 


from  the  — 

£ ),  into  Court  to  the  credit  aforesaid. 

(c)  The  receipt  of  one  of  the  cashiers  of  the  Bank  of  England  or  of  the 
I'egistrar  of  the  county  court  should  be  obtained  by  the  purchaser  as  evidence 
of  payment  into  Court. 
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No.   II. 

CONVEYANCE  of  Fkeeholds  on  a  Sale  iindcr  the  Pak- 
TiTioN  Acts,  ichere  Co-heiresses  have  separately  settled 
their  Shares  {d). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.,  and  Partir- 
C.  D.,  of,  &c.  (hereinafter  called  the  A  Trustees),  of  the  1st  part, 
E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.  (hereinafter  called  the  B  Trustees), 
of  the  2nd  part,  J.  K.,  of,  &c.,  and  L.  M.,  of,  &c.  (hereinafter  called 
the  C  Trustees),  of  the  3rd  part,  and  0.  P.,  of,  &c.  (hereinafter 
called  the  Purchaser),  of  the  4th  part  : 

Whereas  X.  Y.,  heing  at  his  death  seised  in  fee  simple  in  Recital  of 

p  p  •  1  r  i.1        1  Ti.  L       ^  •         intestacy  and 

possession  tree  trom  incumbrances  of  the  hereditaments  herein-  devolution  or 
after  described,  died  on  the day  of ,  1880,  intestate  {e)  propei-tyto 

'  J  1  J  \  /    co-heu'esses. 

and  a  widower,  leaving  three  daughters  his  heiresses-at-law 
(namely,)  E.  Y.,  S.  Y.,  and  T.  Y.,  each  of  whom  accordingly 
became  entitled  to  a  one-third  share  in  the  said  hereditaments  : 

And  w^hereas  the  legal  estate  in  the  hereditaments  herein-  short  recital 
after  described  is  now  vested  in  fee  simple  as  to  the  one-third  sta^troHhe 
share  of  the  said  R.  Y.  (as  appears  from  the  first  Schedule  hereto)  *'''^*^  \^'  IZ^^^' 

,  ence  to  the 

in  the  A  Trustees,  as  to  the  one-third  share  of  the  said  S.  Y.  (as  schedules. 

{d)  By  the  Partition  Act,  1868,  it  is  provided  that  in  suits  for  partition,  Provisions  of 
where  a  decree  for  partition  might  have  been  made,  if  from  the  nature  of  Partition  Acts. 
the  property  or  the  niunber  of  the  parties  interested  therein,  or  the  absence 
or  disability  of  some  of  those  parties,  or  any  other  circumstance,  a  sale  of 
the  property  is  considered  by  the  Court  to  be  more  beneficial  than  a  division, 
the  Court  may,  on  the  request  of  any  of  the  parties,  direct  a  sale  :  s.  3  ;  or 
if  the  party  or  parties  interested,  individually  or  collectively,  to  the  extent 
of  one  moiety  or  upwards  in  the  property  in  question,  request  the  Court  to 
direct  a  sale  of  the  propert}'  and  a  distribution  of  the  proceeds,  instead  of  a 
division  of  the  property  among  the  parties  interested,  the  Court  shall,  unless 
it  sees  good  reason  to  the  contrary",  direct  a  sale  :  s.  4  ;  or  if  any  party 
interested  in  the  property  requests  the  Court  to  direct  a  sale  and  a  distribu- 
tion of  the  proceeds,  the  Coui't  may,  unless  the  other  parties  interested  in 
the  property,  or  some  of  them,  undertake  to  piu'chase  the  share  of  the  party 
requesting  the  sale,  direct  a  sale  :  s.  5.     See  also  the  Partition  Act,  1876. 

There  are  two  ways  of  preparing  a  conveyance  under  an  order  for  sale  -     Preparation  of 

either  the  recitals  may,  as  in  the  text,  be  confined  exclusively  to  the  devolu-    conveyance  on 
<•  »  ,1      ,        ,  .  -  .  .  "  ,  T         1        ^  ^''•'^^  under 

tion  01  the  legal  estate,  merely  statuig  that  the  equities  are  bound  by  the  the  Court. 

order,  or  the  recitals  may  show  that  the  equities  are  bound. 

(f)  I.V.,  before  the  L.  T.  Act,  1897. 
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Recital  of 
order  for 
inquiries  and 
sale  after 
Master's 
certificate. 


Recital  of 
Master's 
certificate. 
Result  of 
inquiries. 


appears  from  the  second  Schedule  hereto)  in  the  B  Trustees,  and 
as  to  the  one-thh'd  share  of  the  said  T.  Y.  (as  appears  from  the 
third  Schedule  hereto)  in  the  C  Trustees  : 

And  whereas  by  an  Order  (hereinafter  called  the  Order  of 
1904)  of  the  Chancery  Division  of  the  High  Court   of    Justice, 

made  on  the day  of by  the  Honourable  Mr.    Justice 

in   a  partition    action   Yl  v.  Y.,  19 — ,  Y.,  No. ,  it  was 

ordered  (among  other  things)  that  inquiries  should  be  made  of 
what  particulars  the  freehold  hereditaments  of  the  said  X.  Y., 
deceased,  consisted  at  the  time  of  his  death  and  at  the  date  of  the 
Order  of  1904,  and  as  to  who  were  the  persons  interested  in  the 
said  hereditaments,  and  for  what  estates  and  interests  and  in 
what  shares  and  whether  they  were  parties  to  the  said  action, 
And  it  was  also  ordered  that  if  it  should  be  certified  that  all 
persons  interested  in  the  said  hereditaments  were  parties  to  the 
said  action  or  had  been  served  with  notice  of  judgment  or  were 
persons  upon  whom  such  service  had  been  dispensed  with,  and  if 
the  persons  interested  in  one  moiety  or  upwards  of  the  said 
hereditaments  should  request  a  sale  the  said  hereditaments 
should  be  sold  {/)  with  the  approbation  of  the  Judge,  And  it 
was  further  ordered  that  the  money  to  arise  from  such  sale  should 
be  paid  into  Court  to  the  credit  of  the  said  action  to  an  account 
entitled  "  Proceeds  of  sale  of  freehold  hereditaments"  : 

And  whereas  pursuant  to  the  Order  of  1904  the  Master 
attached  to  the  Chambers  of  the  Judge  made  his  certificate  in  the 

said  action  dated  the day  of ,  19 — ,  and  filed  on  the 

day  of ,    19 — ,    and   thereby    certified   (among  other 

things)  that  the  freehold  hereditaments  of  the  said  X.  Y., 
deceased,  included  both  at  the  time  of  his  death  and  at  the  date 
of  the  Order  of  1904  the  hereditaments  hereinafter  described, 
that  the  legal  estate  in  the  said  hereditaments  was  vested  in  the 
parties  hereto  of  the  first  three  parts  in  the  shares  hereinbefore 
recited,  and  that  all  persons  interested  in  the  said  heredita- 
ments were  parties  to  the  said  action  or  had  been  served  with 
notice  of  the  said  judgment : 


(/)  An  order  for  sale  in  a  partition  action  operates  as  a  conversion  of  the 
share  of  a  person  siiijuriti  as  from  the  date  of  the  order,  and  if  he  dies  before 
completion  his  share  devolves  as  personalty  :  ReDodson,  1908,  2  Ch.  63b;  77 
L.  J.  Oh.  830. 
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And  whereas  all   persons  in  any  manner  interested  in  the  Recital  that 
said  hereditaments  are  bound  by  the  Order  of  1904  :  aieb^ound^^jy 

And  whereas  the  persons  interested  in  two-thirds  of  the  said  ^^^  Order, 
hereditaments  requested  a  sale  and  accordingly  the  hereditaments  by  auction^^and 

hereinafter  described  (with  otlier  hereditaments)  were  on  the de^osi*"*^  °^ 

day  of  ,  19 — ,  with  the  approbation  of  the  Judge,  put  up 

for  sale  by  auction  and  the  Purchaser  was  the  highest  bidder  for 
and   declared  the    purchaser  of  the  hereditaments  hereinafter 

described  at  the  price  of  i* and  paid  a  deposit  of    4' as 

part  of  his  purchase-money,  leaving  the  balance  of  J6 jmy- 

able  into  Court  by  him  pursuant  to  the  Order  of  1904  : 

And  whereas  the  result  of  the  said  sale  was  duly  certified  by  Recital  of  cer- 

the  Master  by  his  certificate  dated  the day  of ,  19 — ,  i4suu'of*saie. 

and  filed  on  the day  of ,19 — ,   and  it  apj^ears   from 

such  certificate  that  the  Purchaser  was  the  purchaser  of  the 
hereditaments  hereinafter  described  at  the  price  aforesaid  and 
had  paid  the  aforesaid  deposit  to  the  person  aj^pointed  by  the 
Judge  to  receive  the  same,  who  duly  paid  the  said  deposit  into 

Court  to  the  credit  of  "  Y.  v.  Y.,  19 — ,  Y.,  No. ,  Proceeds  of 

sale  of  freehold  hereditaments  "  : 

And  whereas  pursuant  to  the  Order  of   1904   the  Purchaser  Recital  of  pay- 
has  paid  the  sum  of  Jd (being  the  balance  of  his  purchase-   baTanceof 

money  of  £ )  into  Court  to  the  credit  of  "  Y.  r.  Y.,  19—,  Y.,  P^"-'=i^^«e- 

•'  '  J  ;         J    money  into 

No. ,  Proceeds    of    sale    of    freehold    hereditaments,"    and  Court. 

which  payments  into  Court  as  aforesaid  of  the   said    sums    of 

£ and  £ (making  the    aggregate    purchase-money    of 

£ )  the    parties    hereto    of    the    first    three    parts    hereby 

acknowledge  : 

NOW   THIS   INDENTUEE   WITNESSETH  as  follows:— 

1.  Pursuant  to  the  Order  of  1904  and  in  consideration  of  the  Conveyance  by 
payments  into  Court  as  aforesaid,  the  A  Trustees  as  to  the  FegarestaTJ.'"^ 
one-third  share  of  the  said  E.  Y.,  and  As  Trustees,  hereby 
convey,  and  the  B  Trustees  as  to  the  one-third  share  of  the  said 
S.  Y.,  and  As  Trustees,  hereby  convey,  and  the  C  Trustees  as 
to  the  one-third  share  of  the  said  T.  Y.,  and  As  Trustees,  hereby 
convey  unto  the  Purchaser 

All  those,  &c.  {see  F'onns  in  Sect.  II.,  sup.),  Parcels. 

To  hold    unto    and    To    the    use  of    the    Purchaser   in    fee  Habendum. 
simple. 
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Acknowledg" 
merits  as  to 
documents. 


2.  The  A  Trustees  hereby  acknowledge  the  right  of  the  Pur- 
chaser to  production  of  the  deeds  mentioned  in  the  first  schedule 
hereto  and  to  delivery  of  cojiies  thereof. 

3  AND  4.  {Similar  acknowledipnents  hy  the  B  and  C  Trustees  as 
to  the  deeds  in  tlic  second  and  third  schedules  respectively.) 

In  witness,  &c. 

The  First  Schedule  above  referred  to. 
Documents  and  particulars  showing  the  devolution  of  the  one- 
third  share  of  the  said  E.  Y. 

25th  March,  1881.  By  an  Indenture  of  this  date  and  made,  &c. 
(Recite  the  title  to  the  legcd  estate  in  this 
manner,  e.g.,  conveyance  on  trust  for  sale  and 
appointments  of  new  trustees). 

The  Second  Schedule  above  referred  to. 
Documents  and  particulars  showing  the  devolution  of  the  one- 
third  share  of  the  said  S.  Y. 

The  Third  Schedule  above  referred  to. 
Documents  and  particulars  showing  the  devolution  of  the  one- 
third  share  of  the  said  T.  Y. 


No.  III. 


Parties 


Eecite  death 
of  father  of 
co-heiresses 
intestate. 


Sale  under 
S.  L.  Act  of 
infant's  share. 


CONVEYANCE  o)i  a  Sale  under  the  Partition  Acts  ivhere 
the  Property  Descended  before  1898  on  Two  Co- 
Heiresses,  of  whom  One  is  an  Infant  (g). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (one 
co-lieiress),  of  the  1st  part,  C.  D.,  of,  etc.  (person  appointed  to 
convey  on  behalf  of  in  fa)  it  co-heiress),  of  the  2nd  part,  and  G.  H., 
of,  &c.  (hereinafter  called  the  Purchaser),  of  the  3rd  part  : 

Whereas  X.  B.,  being  at  his  death  seised  in  fee  simple  in 
possession  free  from  incumbrances  of  the  hereditamenls  herein- 
after described,  died  on  the day  of ,  1897,  intestate, 

{;/)  See  notes  to  last  Precedent.  This  transaction  can  be  carried  out  with 
less  expense  nnder  S.  L.  Act,  1882,  ss.  38  and  59,  see  Precedent  XIII.  of 
Group  E.,  p.  416,  siij'. 
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and  a  widower,  leaving  the  said  A.  13.  and  E.  B.  bis  only 
children  and  co-heiresses  aL  law' : 

And  avhereas  the  said  A.  B.  attained  the  age  of  twenty-one  Dates  of  birth. 
years  on  the day  of ,  but  the  said  E.  B.  is  an  infant: 

And  whereas  by  an  Order  of  the  Cliancerj'  Division  of  the  Order  for  sale. 

High  Court  of    Justice    made    on    the day    of by    the 

Honourable  Mr.  Justice in  an  action,  &c.,  the  heredita- 
ments hereinafter  described  were  ordered  to  be  sold,  And  it 
was  declared  that  upon  such  sale  the  said  E.  B.  would  be  a 
trustee  of  her  undivided  moiety  of  the  said  hereditaments 
for  the  purchaser  thereof  within  the  meaning  of  the  Trustee  Act, 
1893  (It),  and  the  Court  appointed  the  said  C.  1).  to  convey  the 
moiety  of  the  said  E.  B.  accordingly" : 

And  whereas  (Recite  sale  hi/  auction,  and  Purcltaser  declared  Conveyance  by 
highest  bidder — Masters  certificate — ajid  payment  of  j^i^ychase-  a^a  the^person 
monei/,  as  in  Precedent  I.  of  this  Groiij),  p.  468,  siq>.)  :  behaHof  o'ther 

NOW  THIS   INDENT  LIRE  WITNESSETH  that  in  pursuance  co-heirLV^' 

convey. 

of  the  said  Order  and  in  consideration  of  the  payment  into  Court 
as  aforesaid,  the  said  A.  B.,  As  Beneficial  Owner,  as  to  one 
moiety  of  the  hereditaments  hereinafter  described,  hereby 
conveys  and  the  said  C.  D.,  as  to  the  other  moiety  thereof,  for 
and  on  behalf  of  the  said  E.  B.,  and  As  Trustee  (t),  hereby 
conveys  unto  the  Purchaser,  &c., 

All,  &c.  (see  Forms,  Sect.  II.,  suji.),  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple  (A).  Habendum. 
In  witness,  &c.  " 

[h]  See  T.  Act,  1893,  ss.  31,  33  ;  Be  Montagu,  1896,  1  Cli.  549 ;  65  L.  J.  Ch.  Sales  of 
372  ;  see,  also.  Be  Hamhrough,  1909,  2  Ch.  620  ;  79  L.  J.  Ch.  19  ;  Seton,  6th  ed.,  infant's  land 
1270;  Davis  v.  Ingram,  1897,  1  Ch.  477  ;  66  L.  J.  Ch.  386.  If  X.  Y.  had 
died  after  1897  the  declaration  would  have  been  unnecessary,  as  the  legal 
estate  would  have  passed  to  his  legal  personal  representative,  who  would 
have  been  made  a  party  to  convey  it  to  the  purchaser.  Whei'e  an  infant  by 
a  next  friend  is  one  of  several  plaintiffs  by  counsel  requesting  a  sale,  and 
a  sale  is  ordered  upon  that  request,  the  proceeds  of  the  infant's  share  should 
be  earmarked  as  real  estate  :  Be  Norton,  1900,  1  Ch.  101 ;  09  L.  J.  Ch.  31. 

(i)  The  person  appointed  to  convey  may  give  the  statutory  covenant  for 
title  implied  by  Conv.  Act,  1881,  s.  7  (1)  (F),  but  can  give  no  covenant  on 
behalf  of  the  person  for  whom  he  conveys  :  Cowper  v.  Harmer  (1887),  57 
L.  J.  Ch.  460. 

(/i-)  In  this  case  it  may  be  better  to  take  an  acknowledgment  as  to  docu- 
ments separately  under  a  6J.  stamp,  for  no  deeds  are  recited.  Add  Form 
No.  11  in  Sect.  III.  if  the  purchase  money  is  £500  or  imder. 
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No.  IV. 

CONVEYANCE  on  a  Sale  by  Okder  of  the  Court  imder 
The  Settled  Estates  Act,  1877  (0- 

Parties.  THIS  INDENTURE,  made,  &c.,  Between  R.  S.,  of,  &c.  (herein- 

after  called  the  Vendor),    of    the  one   part,  and  C.  D.,   of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Recital  of  Will  AVhereas  X.  Y.,  deceased,  heing  at  his  death  seised  in  fee 
property  to  Simple  in  possession  free  from  incumbrances  of  the  hereditaments 
A  B.  for  life,     hereinafter  described,  duly  made  his  Will  dated  the  — ■ —  diiy  of 

A\'itli  remain-  '  -^  -^ 

dersover.  ^  and  thereby,  after  appointing  M.  and  N.  to  be  his  executors, 

devised  all  his  real   estate  To  the  use  of  A.  B.  daring  his  life 
without  impeachment  of  waste,  with  remainders  over: 

Death  of  And  WHEREAS  the  Said  testatoT  died  on  the day  of 

probate.'  without  haviug  revoked  or  altered  his  said  Will,  which  was  on 

the day  of duly  proved  at  the Probate  Registry  by 

the  executors  therein  named  : 

Recital  of  con-       And  WHEREAS  by  an  Indenture  of  Conveyance  dated  the 

life  estate.         day  of  ,  and  made  between  the  said  A.  B.  of  the  one  part  and 

the  Vendor  of  the  other  part,  in  consideration  of  the  sum  of 
Jb ,  the  said  A.  B.  conveyed  his  life  estate  in  the  heredita- 
ments hereinafter  described  to  the  Vendor  : 
Order  of  Court       And  WHEREAS  by  an  Order  (?»)  of  the  Chancery  Division  of  the 

Settled  Estates  Hig^i    Court  of  Justico   made   on    the day  of by  the 

Act. [ 

Provisions  of  (0  Sales  under  this  Act  are  now  rare,  as  in  most  cases  of  settled  estates 

Settled  Estates  ^  g^jg  gr^^  -[^q  niade  without  an  application  to  the  Court  under  the  S.  L.  Acts. 
^Vct  tis  to  SclIbs 

In  the  above  Precedent  it  is  supposed  that  the  tenant  for  life  has  assigned 

his  life  estate.     lie  cannot  convey  under  the  S.  L.  Acts  without  the  consent 

of  the  assignee  :  8.  L.  Act,  1882,  s.  50  (;i).     The  assignee  cannot  exercise  the 

S.  L.  Act  powers,  as  they  are  not  capable  of  assignment:  ib.,  s.   50  (1).     In 

the  text  it  is  assiimed  that  the  tenant   for  life  refuses  to   exercise  his 

powers.     Eesort  is  therefore  had  to  the  Settled  Estates  Act,  1877,   which 

(see  s.  23)  enables  the  assignee  to  present  the  petition  asking  the   Court 

to  exercise  the  discretionary  powers  conferred   by  s.   16  and  order  a  sale. 

One  case  where   A  petition  under  the  Settled  Estates  Act  may  also  be  necessary  in  cases  where 

wtmived^        an  infant  is  only  contingently  entitled,  and  s.  59  of  the  S.  L.  Act,  1882,  does 

not  apply:  see  Be  Lkhlcll  (1882),  52  L.  J.  Ch.   207;    Be  Sparrow's  >S'.  E., 

1892,  1  Ch.  412 ;  61  L.  J.  Ch.  260.     S.  41  of  the  Conv.  Act,  1881,  applies  the 

Settled  Estates  Act  powers  to  meet  such  cases. 

(m)  See  Seton,  6th  ed.,  1799  et  seq.,  for  form  of  order. 


be  required. 
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Honourable  Mr.  Justice in  the  matter  of  the  Settled  Estates 

Act,  1877,  and  in   the  matter  of  a   farm    and  lands   known  as 

Farm,  situated  in  the  Parish  of ,  in  the  County  of , 

and  containing or  thereabouts  (meaning  the  hereditaments 

hereinafter  described),  and  which  Order  was  made  upon  the 
petition  of  the  Vendor,  it  w^as  ordered  that  the  hereditaments 
hereinafter  described  should  be  sold  with  the  approbation  of  the 
Judge  and  that  the  proceeds  of  such  sale  should  be  paid  into 
Court  to  the  credit  of  "Ex  parte  E.  S.,  in  the  matter  of  the 
Settled  Estates  Act,  1877,  Proceeds  of  the  sale  of  the  settled 
estates  of,  &c.,"  And  it  was  further  ordered  that  the  Vendor 
should  execute  the  deed  or  deeds  of  conveyance  of  the  heredita- 
ments hereinafter  described  to  the  Purchaser  or  Purchasers 
thereof  on  such  sale  being  effected  : 

And  whereas  in  pursuance  of  the  said  Order  the  hereditaments  Pursuant  to 

hereinafter  described  were  on  the day  of put  up  for  uptor'srS^'''*' 

sale  by  public  auction  in  one  Lot,  with  the  approbation  of  the 
Judge,  and  the  Purchaser  was  the  highest  bidder  for  and  was 
declared  the  purchaser  thereof  at  the  price  of  £ : 

And  whereas  the  result  of  the  said  sale  has  been  duly  certified  Master's 
by  the  Master  attached  to  the  Chambers  of  the  Judge,  by  his  ^^^  ^  ^^^^ 

certificate  dated  the day  of ,  and  filed  on  the day 

of : 

And  wherkas  the  Purchaser  has  paid  the  said  purchase-money  Payment  of 

of  i: into  Court  to  the  credit  aforesaid  («),  as  the  Vendor  money^nto 

hereby  acknowledges  :  Court. 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1,  Pursuant  to  the  said  Order  and  by  virtue  of  the  Settled  Vendor 
Estates  Act,  1877,  and  in  consideration   of  the   jDayment  into  of\vin^anT 
Court  as  aforesaid,  the  Vendor  hereby  Pievokes  (o)  all  the  uses,  Pu^Xirer" 
trusts  and   provisions,  by  the  recited  Will  of   the   said  X.  Y.  i"  ^<^e. 


(«)  The  usual  certificate  of  papnent  should  be  obtained  from  the  Bank  of 
England. 

(ci)  S.  22  of  the  Act  provides  that  on  a  sale  the  Court  may  dii-ect  a  j^erson 
to  execute  the  conveyance,  and  that  the  conveyance  shall  take  effect  as  if  the 
settlement  had  contained  a  power  enabling  that  person  to  effect  the  sale  and 
so  as  to  operate  (if  necessary)  by  way  of  revocation  and  appointment  of  the 
use  or  otherwise  as  the  Coiu-t  directs  :  see  Re  Warner's  S.  E.  (1881),  17  Ch.  I). 
711  ;  oO  L.  J.  Ch.  512. 
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declared  concerning   the   hereditaments    hereinafter   described, 
and  hereby  As  Beneficial  Owner,  Appoints  that 

All,  &c,  {sec  Foidis,  Sect.  II.,  sup.),  shall  henceforth  remain 
and  be  To  the  use  of  the  Purchaser  in  fee  simple. 
Proviso  cutting       2.  PROVIDED   ALWAYS,    that    SO    far    as    regards  {Form  No.  1, 

down  Vendor's    ^^^^^^  j^j  y 

implied  cove-  '        J-    ' 

nants  for  title.        3.  The  Veiidor  hereby  acknowledges  {Form  No.  6,  Sect.  III., 
also  Form  No.   11,   Sect.  III.,  if  required.     Prohahhj  the  Voidor 
may  not  have  the  custody  of  the  documents). 
In  witness,  &c. 


Documents. 


Parties. 


Recital  of 
seisin  and 
agreement 
for  sale. 


Conveyance 
to  tenants 
in  common. 


Section  II. — Conveyances  Arranged  according  to  the  Char- 
acter OF  the  Grantees  or  Purchasers  (other  than 
Corporations). 

Group  A. — Conveyances  to  Co-owners  and  Married  Women  {p). 

No.  I. 

CONVEYANCE    to   Tenants  in    Common  who  contribute  the 
Purchase-Money  in  equal  sliares  (q). 

THIS  INDENTUEE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c.,  and 
E.  F.,  of,  &c.  (hereinafter  called  the  Purchasers),  of  the  other  part: 
Whereas  {Form  No.  1,  Sect.  I.,  sup.,  adding  in  the  Agreement 
for  sale  "  out  of  money  beloDging  to  the  Purchasers  in  equal 
shares")  : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance  of 

the  said  agreement  and  in  consideration  of  the  sum  of  M now 

paid  by  the  Purchasers  to  the  Vendor  (the  receipt  of  which  sum 
the  Vendor  hereby  acknowledges),  the  Vendor,  As  Beneficial 
Owner,  hereby  conveys  unto  the  Purchasers 


Conveyances 
to  purchasers 
in  undivided 
shares  to  be 
avoided. 


( p)  The  Precedents  in  this  Group  can  be  readily  adapted  to  the  case  of 
leaseholds  or  copyholds. 

{(/)  Where  practicable  a  conveyance  in  shares  to  tenants  in  common  should 
be  avoided,  as  it  splits  the  property  into  shares  and  necessarilj-  complicates 
the  svibsequent  title.     The  next  Precedent  is  intended  to  obviate  this. 
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All  those,  &c.  (see  Forms,  Sect.  II.,  su}-).),  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchasers  in  fee  simple  Habendam. 
as  tenants  in  common  in  equal  shares. 

{Add  acknowledgment    and    undertaking  as  to  documents,  Form 
No.  6,  Sect.  III.,  also  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 


No.  II. 

CONVEYANCE  of  Freeholds  by  the  direction  of  Copur- 
CHASERS  to  sucli  UsES  as  they  shall  jointly  appoint, 
icith  remainder  to  Trustees  on  Trust /o?-  Sale  (?•). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  Parties, 
(hereinafter  called  the  Vendor),  of  the  1st  part,  C.  D.,  of,  &c., 
and  E.  F.,  of,  &c.  (hereinafter  called  the  Purchasers),  of  the  2nd 
part,  and  G.  H.,  of,  &c.,  J.  K,  of,  kc.  (hereinafter  called  the 
Trustees),  of  the  3rd  part  {Recite  seisin  and  Agreement  for  sale, 
as  in  last  Precedent)  : 

And  whereas  the  Purchasers  have  requested  the  Vendor  to 
convey  the  said  hereditaments  in  manner  hereinafter  appearing : 
NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance,  &c.  (as  in  last  Precedent),  the  Vendor,  As  Conveyance 
Beneficial  Owner,  at  the  request  of  the  Purchasers  (testified  by  u°eTasPur- 
their  respectively  executing  these  presents),  hereby  conveys  unto  ^oint^ V'^ohit 

the  Trustees  with  remainder 

.,.  •  to  use  of 

All,  &c.  {see  Lorms  in  Sect,  II.,  suj).),  Trustees  in 

To  HOLD  unto  the  Trustees  in  fee  simple,  ^^  ^^'^^  ^' 

To  such  uses,  for  such  purposes,  and  generally  in  such  manner 

as  the  Purchasers  shall  by  deed  jointly  appoint :  And  in  default 

of  and  until  and  subject  to  any  such  appointment, 

To  the  use  of  the  Trustees  in  fee  simple.  Upon  the  trusts  and 

subject  to  the  powers  and  provisions  hereinafter  contained. 

2.  The  Trustees  (which  expression,  where  the  context  so  Trust  for  sale 
admits,  includes  the  survivor  of  them  and  the  executors  or  p"oceeds°and 
administrators  of  such  survivor  or  other  the  trustees  or  trustee 

for  the  time  being  hereof)  shall  at  the  request  of  the  Purchasers 
during  their  joint  lives,  and  of  the  survivor  of  them  during  his 

{r)  The  above   Precedent  is   intended  to  meet  the  inconvenience  of  a 
conveyance  to  tenants  in  common  referi'ed  to  in  the  last  Inote, 
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rents  and 
profits  in 
meantime  in 
trust  for 
Purchasers 
equally. 


Power  to 
postpone  sale. 


Trustees  to 
have  powers 
of  a  tenant  for 
life  under 
S.  L.  Acts 
exercisable 
with  consent  of 
Co-Purchasers 
or  survivor. 


Statutory 
power  of 
appointing 
new  trustees 
to  apply. 

[Number  of 
trustees  not  to 
be  reduced 
below  two.] 

Documents. 


life  and  after  the  death  of  such  survivor  at  such  time  or  times 
as  the  Trustees  shall  think  fit,  sell  the  said  hereditaments 
and  shall  stand  possessed  of  the  net  money  to  arise  from  such  sale 
after  payment  thereout  of  the  expenses  of  and  incidental  to  the 
execution  of  the  trusts  hereof  and  also  of  the  rents  and  profits  of 
the  said  hereditaments  until  sale,  In  trust  for  the  Purchasers  in 
equal  shares, 

3.  The  Trustees  may  postpone  the  sale  of  the  said  heredita- 
ments for  so  long  after  the  death  of  the  survivor  of  the  Purchasers 
(not  heing  more  than  twenty-one  years  from  such  death),  as  the 
Trustees  shall  think  fit. 

4.  In  the  meantime  and  until  the  sale  of  the  said  hereditaments 
the  Trustees  shall  have  and  may  exercise  the  powers  of 
leasing  and  all  other  powers  conferred  on  a  tenant  for  life  in 
possession  of  land  hy  the  Settled  Land  Acts,  1882  to  1890,  such 
powers  to  he  exercisable  with  the  consent  of  the  Purchasers 
during  their  joint  lives  and  of  the  survivor  of  them  during  his  life, 
and  after  the  death  of  such  survivor  at  the  discretion  of  the 
Trustees. 

5.  The  statutory  power  of  appointing  new  trustees  shall  for 
the  purj)oses  of  these  presents  be  vested  in  the  Purchasers  during 
their  joint  lives,  and  in  the  survivor  of  them  during  his  life  [And 
the  said  power  shall  be  exercised  whenever  the  number  of  trustees 
is  reduced  below  two,  and  no  sale  or  lease  by  a  sole  trustee  shall 
be  valid] . 

6.  The  Vendor  hereby  acknowledges  the  right  of  the  Trustees  to 
production  (Form  No,  6,  Sect.  III.,  sup.,  also  Form  No.  11, 
Sect.  III.,  if  required). 

In  witness,  &c. 


No.  III. 

CONVEYANCE  to  Purchasers  as  Joint  Tenants  (s). 

Parties.  THIS     INDENTURE,    made,    &c..    Between    A.    B.,    of,  &c. 

(hereinafter  called  the  Vendor),  of  the  one  part,  and  C.  D.,  of, 


{s)  A  conveyance  to  several  persons  witlioxit  words  indicating  that  they 
are  to  take  as  tenants  in  common  constitutes  a  joint  tenancy,  see  Dart, 
Tth   ed.,  958   et  seq.      The   Bodies   Corporate   (Joint  Tenancy)   Act,    1899, 


To    l'ARrNER.S--^GROUP    A.  4Sl 

&c.,  and  E.  F.,  of,  &c.  (hereinafter  called  the  purchasers),  of  the 
other  part : 

Whereas    {Form    No.    1,    Sect.    I.,    adding    out    of    money  Recital  of 
belonging  to  the  Purchasers  upon  a  joint  account).  IgreemLt 

for  sale. 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Conveyance  to 

of  the  said  agreement  and  in  consideration  of  the  sum  of  M ^°^^^  tenants 

now  paid  by  the  Purchasers  to  the  Vendor  (the  receipt  of  which 
sum  the  Vendor  hereby  acknowledges),  the  Vendor,  As  Beneficial 
Owner,  hereby  conveys  unto  the  Purchasers 

All  that,  &c.  (see  Forms,  Sect.  II.,  sujj.),  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchasers  in  fee  simple  as  Haijeudum. 
joint  tenants  (t). 

(Add   acknoicledgment  and  undertaking  as  to  documents,  Fuvm 
No.  6,  Sect.  III. ;  also  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &g. 


No.  IV. 

CONVEYANCE    of   Freeholds    to    Partners,    ichere    the 
Purchase  is  made  out  o/ Partnership  Money  (u). 

THIS   INDENTURE,    made,    &c.,    Between    A.    B.,   of,   &c.  Parties. 
(hereinafter   called  the   Vendor),    of    the  one  part,  and  C.  D., 
of,  &c.,  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.,  carrying  on  business 

enables  corporate  bodies  to  bold  propertj^  in  joint  tenancy  with  individuals 
and  as  co-trustees  :  Be  Thompson,  1905,  1  Cb.  229;  74  L.  J.  Cb.  133. 

[t)  The  metbod  of  convepng  land  to  tiiistees  as  joint  tenants  without   Secret  trusts. 
disclosing  a  trust  has  generally  been  abandoned,  because  on  the  death  of 
a  trustee  the  trust  must  be  disclosed  to  show  that  no  duties  are  payable. 

TNTiere  trusts  are  to  be  kept  off  the  title  the  better  plan  is  to  vest  the  land 
in  trustees  on  trust  for  sale,  to  give  them  full  powers  of  management  by 
reference  to  the  S.  L.  Acts,  and  to  declare  the  trusts  of  the  proceeds  by  a  deed 
of  even  date. 

(«)  See  notes  to  Prec.  V.,  Sect.  I.,  Group  D,  p.  388,  sup. 

Under  the  above  Precedent  the  partners  take  the  legal  estate  as  joint  Proper  form 
tenants:  Maiujham  v.   Sharpe  (1864),   17   C.   B.  (N.  S.)  443;    Wra>j  v.    W.,    oJ/purcw'^ 
1905,   2   Ch.   319  ;  74  L.  J.  Cb.  687.     On  the  death  of  one  of  them   the  by  partners, 
property  will  be  liable  to  be  sold  and  the  proceeds  divided  as  part  of  the 
partnership  assets,  unless  the  partnership  articles  provide  for  a  different 
arrangement. 

P.  31 
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Recital  of 
seisin  and 
Agreement 
to  sell. 


Conveyance 
to  x^artners  as 
part  of  the 
partnership 
property. 


Power  to  sur- 
viving partner 


in  partnership  at ,  under  the  style  or  firm  of (herein- 
after called  "  the  Partners  "),  of  the  other  part : 

Whereas  the  Vendor  is  now  seised  in  fee  simple  in 
possession  free  from  incumbrances  of  the  hereditaments 
hereinafter  described,  and  has  agreed  to  sell  the  same  to  the 
Partners  for  the  like  estate  in  possession  at  the  price  of  Jo : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ now  paid  by  the  Partners  out  of  partnership 

money  to  the  Vendor  {tlie  receipt,  Jx.),  the  Vendor,  As  Beneficial 
Owner,  hereby  conveys  unto  the  Partners 

All,  &c.  (sec  Forms  in  Sect.  II.,  skj).) 

To  HOLD  unto  and  To  the  use  of  the  Partners  in  fee  simple 
as  joint  tenants  and  as  part  of  their  partnership  property. 

2.  Provided  always  {v),  that  if  any  of  the  Partners  shall  die 
to^seU  ^Acr""'    during   the  continuance  of   the   partnership    the    survivors    or 

survivor  of  them  may  sell,  lease  or  otherwise  deal  with  the  said 
hereditaments  or  any  part  thereof  for  the  purpose  of  winding 
up  the  partnership  afi'airs  or  otherwise  without  the  concurrence 
of  the  executors  or  administrators  of  the  deceased  Partner  or 
Partners,  and  the  receipt  of  such  survivors  or  survivor  for  the 
purchase-money  or  other  consideration  shall  effectually  discharge 
the  person  paying  the  same  therefrom,  and  from  all  liability  to 
see  to  the  application  thereof  or  as  to  whether  the  partnership 
is  on  foot. 

3.  {Add  aehwwledgment  and  undertaking  as  to  documents,  Form 
No.  6,  Sect.  III. ;  also  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 

No.  V. 

CONVEYANCE   of  Freeholds  to  a  Married  Woman  who 
lias  Purchased  tJie  same  out  of  her  Separate  Property. 

Parties.  THIS  INDENTUEE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 

after called  the  Vendor),  of  the  one  part,  and  C.  D.,  the  wife  of 
E.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other  part : 

[v)  This  proviso  may  sometimes  be  omitted  if  the  partnership  articles 
provide  that,  on  the  death  of  a  partner,  his  share  shall  be  taken  by  the 
surviving  partner  at  a  valuation,  so  that  a  sale  will  be  unnecessary.  As  to 
valuation,  see  Jlordern  v.  //.,  1910,  A.  C.  465. 
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Whekeas   {Form  No.  1,  Sect.  I.,  adding  out  of  her    separate  Eedtai  of 

.  seisin  and 

property)  :  Agreement 

TOY  snip 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance 

of  the  said  agreement  and  in  consideration  of  the  sum  of  £ marrie'cT^'^*^ 

now  paid  by  the  Purchaser  out  of  her  separate  property  to  the  ^^orn'm- 
Vendor  (the  receipt  of  which  sum  the  Vendor  hereby  acknow- 
ledges), the   Vendor,  As  Beneficial  Owner,  hereby  conveys  unto 
the  Purchaser 

All,  &c.  (see  Forms,  Sect.  II.,  sup.),  Parcels. 

To    HOLD    unto    and  To    the   use  of    the   Purchaser   in    fee 
simple  (w). 

(Acknowledgment  and  undertaking  as  to  documents,  Form  No.  6, 
Sect.  III.,  if  required.) 

In  witness,  &c. 


Group  B. — Conveyances  to  give  Effect  to  Purchases  made 
OUT  op  Capital  Money  in  the  Hands  of  Trustees  or  in 
Court. 

No.  L 

CONVEYANCE  of  Freeholds  to  the  Uses  of  a  Settlement, 
ichere  the  Purchase  is  made  out  o/ Capital  Money  (x'). 

THIS  INDENTURE,  made,  kc.  Between  A.  B.,  of  &c.  (herein-  Parties. 
after  called  the  Vendor),  of  the  1st  part,  C.  D.,  of,  &c.  {tenant  for 

{w)  The  conveyance  of  freeholds  to  a  ujarried  woman  can  be  properly   How  convey- 
taken  in  this  form,   whether  she  was  married  before   1883  or   since,  and  auce  to  a 
whether  the  separate  money  with  which  the  piu'chase  has  been  made  has   should  be 
been  acquired  under  the  M.  W.  P.  Act,  1882,  or  otherwise.     It  is  no  longer   taken, 
necessary  to  give  her  a  general  power  of  appointment. 

{x)  By  the  S.  L.  Act,  1882,  s.  21,  capital  money  arising  under  the  Act  Investment  of 
is  directed  to  be  invested  in  (among  other  modes)  the  purchase  of  land  in  capital  money. 
fee  simple,  or  of  copyhold  land,  or  leasehold  land  held  for  sixty  years  or 
more  vmexpu-ed  at  the  time  of  purchase.  The  investment  is  to  be  made 
according  to  the  direction  of  the  tenant  for  life  :  s.  22 ;  lie  Colerichje,  1895,  2 
C'h.  704  ;  but  the  trustees  are  not  bound  to  follow  his  direction  if  they  have 
evidence  that  the  investment  is  undesirable :  He  Hunt's  S.  E.,  1906,  2  Ch. 
11  ;  To  L.  J.  Ch.  496 ;  and  see  Re  Hotham,  1902,  2  Ch.  olo  ;  71  L.  J.  Ch.  789. 
Where  vxnder  a  settlement  money  is  in  the  hands  of  trustees  and  is  liable  to 
be  laid  out  in  the  purchase  of  land  to  be  made  subject  to  the  settlement, 
then,  in  addition  to  such  powers  of  dealing  therewith  as  the  trustees  may 

31—2 
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PURCHASE    DEEDS    (PRECEDENTs). 


Recital  of 
seisin  of 
Vendor. 


Recital  of 
Purchaser's 

settlement. 


Agreement  for 
purchase. 


Land  to  be 
held  on  trust 
for  sale. 


life)  (hereinafter  called  the  Purchaser),  of  the  2iid  part,  and  M., 
of,  &c.,  and  N.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the  3rd 
part : 

Whereas  the  Vendor  is  now  seised  in  fee  simple  in  possession 
free  from  incumbrances  of  the  hereditaments  hereinafter 
described  : 

And  whereas  under    an  Indenture   of    Settlement  dated  the 

day  of— — ,  and  made,  &c.,  the  Purchaser  is  now  tenant  for 

life  in  possession  free  from  incumbrances  of  the  hereditaments 
thereby  settled,  and  the  Trustees  are  the  present  trustees  of  that 
Settlement  for  all  the  purposes  of  the  Settled  Land  Acts,  1882 
to  1890: 

And  whereas  the  Purchaser,  as  such  tenant  for  life  as  aforesaid, 
has  agreed  with  the  Vendor  for  the  purchase  of  the  hereditaments 
hereinafter  described  and  the  fee  simple   thereof  in  possession 

free  from  incumbrances  at  the  price  of  £ ,  and  has  directed  (?/) 

the  Trustees,  as  such  trustees  as  aforesaid,  to  pay  the  said  pur- 
chase-money out  of  capital  money  in  their  hands  arising  under 
the  Settled  Land  Acts,  1882  to  1890,  from  hereditaments  com- 
prised in  the  recited  Settlement  [or  (z)  liable  to  be  laid  out  in 
the  purchase  of  land  to  be  made  subject  to  the  limitations  of  the 
recited  Settlement] : 

have  independently  of  the  Act,  they  may,  at  the  option  of  the  tenant  for 
life,  invest  or  apply  the  same  as  capital  money  arising  under  the  Act :  s.  33. 
S.  42  provides  that  the  trustees  are  not  to  be  liable  for  adojiting  any  contract 
for  purchase  made  by  the  tenant  for  life,  or  bound  to  inquire  into  the 
propriety  of  the  pvuchase,  or  answerable  as  regards  the  price,  or  for  the 
investigation  of  the  title.  Having  regard  to  the  indemnity  given  to  trustees 
by  s.  42,  trustees  will  generally  prefer  to  let  the  contract  be  entered  into  by 
the  tenant  for  life  under  the  Act,  instead  of  taking  on  themselves  the 
resiJonsibility  of  purchasing  under  any  express  jiowers  of  the  settlement. 
See  the  notes  in  Wolst.  Con  v.  Acts,  9th  ed.,  under  these  sections.  The 
freeholds  acquired  should  be  conveyed  to  the  uses  of  the  settlement.  A 
conveyance  to  the  tenant  for  life  or  the  trustees  without  reference  to  the 
uses  of  the  settlement  followed  by  a  declaration  of  trust  of  the  property 
would  be  improper :  s.  24. 

The  case  of  purchases  of  land  by  trustees  to  be  held  on  trust  for  sale,  see 
S.  L.  Act,  1882,  s.  63,  is  dealt  with  in  Group  C,  p.  498,  inf. 

(y)  This  direction  exonerates  the  trustees  from  liability:  S.  L.  Act,  1882, 
s.  42.  Hence  the  tenant  for  life  should  execute  the  conveyance.  The 
trustees  also  must  execute  to  give  a  receipt  for  the  piirchase-money. 

(z)  The  words  in  square  brackets  will  be  used  where  the  capital  money  has 
not  arisen  from  sales  under  the  S.  L.  Acts. 
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NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance  Conveyance. 

of  the  said  agreement  and  in  consideration  of  the  sum  of  ;£ 

now  paid  by  the  Trustees  by  the  direction  of  the  Purchaser  to 
the  Vendor  (the  receipt  of  which  sura  the  Vendor  hereby 
acknowledges),  the  Vendor,  As  Beneficial  Owner,  hereby  conveys 
unto  the  Purchaser  (a) 

All  those,  &c.  {see  Forms,  Sect.  II.,  sup.),  Parcels. 

To  HOLD  unto  the  Purchaser  in  fee  simple  To  the  uses.  Upon  Habendum  to 
the  trusts,  and  subject  to  the  powers  and  provisions  which  under  ment° 
the  recited  Settlement  or  by  reason  of  the  exercise  of  any  power 
of  charging  therein  contained  are  now  subsisting  or  capable  of 
taking  effect  with  respect  to  freehold  hereditaments  which  are 
subject  to  the  limitations  of  that  Settlement,  but  not  so  as  to 
increase  or  multiply  charges  or  powers  of  charging  {h). 

{Add  acknoivledgment  and  widertaking  as  to  documents.  Form 
No.  6,  Sect.  III.,  if  required,  by  the  Vendor  to  t]i<'  r/rantee  to 
uses ;  also  Form  No.  11,  Sect.  III.,  if  required). 

In  w^itness,  &c. 


No.  11. 

DEED  of  COVENANT  to  Surrender  Copyholds  upon  the 
Trusts  of  a  Will,  where  the  Purchase  is  made  out  oj 
Capital  Money  (c). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein-  Parties. 
after  called  the  Vendor),  of  the  1st  part,  C.  D.,  of,  &c.  (tenant  for 
life)  (hereinafter  called  the  Purchaser),  of  the  2nd  part,  and  M., 
of,  &c.,  and  N.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the  3rd 
part  : 

Whereas    the   Vendor   is   now    seised   of   the   hereditaments  Title  of 
hereinafter  described  and  covenanted  to  be  surrendered  for  an 

(o)  It  does  not  matter  ia  this  case  wliether  the  conveyance  is  made  to  the 
purchaser  or  the  trustees.  They  are  only  grantees  to  iises.  If,  however, 
the  tenant  for  life  is  selling  to  the  trustees  under  S.  L.  Act,  1890,  s.  12,  the 
trustees  should  be  made  the  grantees,  otherwise  the  tenant  for  life  would  be 
conveying  to  himself ;  see  also  Prec.  IV.  of  this  Group,  j).  489,  i>/f. 

{h)  See  S.  L.  Act,  1882,  s.  24  (2),  which  provides  the  form  to  be  used  in 
conveyances  of  freeholds  purchased  with  capital  money. 

(c)  See  8.  L.  Act,  1882,  s.  21  (vii.). 
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PURCHASE    DEEDS    (PRECEDENTS). 


Eecital  of  Will 
under  which 
the  Purchaser 
is  tenant 
for  life. 


estate  of  inheritance  in  possession  according  to  the  custom  of  the 

Manor    of ,  in   the  County  of ,  having  been  admitted 

tenant  thereof  on  the day  of  — —  : 

And  whereas  under  the  Will  dated  the day  of ,  and 


Agreement  for 
purchase. 


Covenant  to 
surrender. 


Parcels, 


Declaration 
of  trust. 


day  of 


of  X.  Y.,  who  died  on  the 


proved  on  the  - 

day  of ,  the  Purchaser  is  now  tenant  for  life  in  possession 

free  from  incumbrances  of  the  hereditaments  thereby  settled, 
and  the  Trustees  are  the  i)resent  trustees  of  the  said  Will  with  a 
power  to  sell  all  or  any  of  the  hereditaments  thereby  settled  [or 
for  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890]: 

And  whereas  the  Purchaser,  as  such  tenant  for  life  as  aforesaid, 
has  agreed  with  the  Vendor  for  the  purchase  of  the  hereditaments 
hereinafter  described  for  an  estate  of  inheritance  in  possession 
according  to  the  custom  of  the  said  Manor,  subject  to  the 
accustomed  rents,  fines,  heriots,  suits  and  services,  but  free  from 

incumbrances  at  the  price  of  £ ,  and  has  directed  {continue 

as  in  last  recital  of  last  Precedent) : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement,  &c.  (as  in  last  Precedent), 
the  Vendor,  As  Beneficial  Owner,  and  by  the  direction  of  the 
Purchaser,  hereby  covenants  with  the  Trustees  and  with  each  of 
them  that  the  Vendor  and  all  other  necessary  parties  (if  any) 
will  forthwith  at  the  cost  of  the  Trustees  surrender  into  the 
hands  of  the  lord  of  the  said  Manor  according  to  the  custom 
thereof 

All,  kc  {see  Forms,  Sect.  11. ,  sup.),  to  which  hereditaments 
the  Vendor  was  admitted  on  the day  of as  aforesaid. 

To  THE  use  of  the  Trustees  and  their  heirs  at  the  will  of  the 
lord  according  to  the  custom  of  the  said  Manor  at  and  under  the 
rents,  fines,  heriots,  suits  and  services  therefor  due  and  of  right 
accustomed. 

2.  The  Trustees  hereby  declare  that  they  will  after  such  sur- 
render forthwith  obtain  admission  to  the  hereditaments  herein- 
before covenanted  to  be  surrendered,  and  that  they  and  the  survivor 
of  them  and  the  heirs  {d)  and  assigns  of  such  survivor  will  stand 
possessed  thereof.  Upon  trusts  and  subject  to  powers  and  pro- 


{d)  S.  88  of  the  Copyhold  Act,  1894,  provides  that  s.  30  of  the  Conv.  Act, 
1881,  shall  not  apply  to  copyholds  vested  in  the  tenant  on  the  court  rolls  on 
trust  or  by  way  of  mortgage. 


/ 
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visions  corresi^onding  as  nearl}-  as  the  law  and  circumstances 
permit,  with  the  uses,  trusts,  powers  and  provisions  which  under 
the  recited  Will  are  now  subsisting  and  capable  of  taking  effect 
with  respect  to  freehold  hereditaments  thereby  settled,  but  not  so 
as  to  increase  or  multiply  charges  or  powers  of  charging  (e). 

(Add  achioicledgments,  d-c,  of  documents,  Form  Xo.  6, 
Sect.  III.  ;  also  Form  Xo.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 

No.  III. 

ASSIGNMENT  of  Leaseholds  njwn  the  Trusts  of  a 
Settlement,  where  the  Purchase  is  made  out  of 
Capital  Money  (/). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  kc.  (herein-  Parties, 
after  called  the  Vendor),  of  the  1st  part,  C.  D.,  of,  &c.  {tenant  for 
life)  (hereinafter  called  the  Purchaser),  of  the  2nd  part,  and  M., 
of,  &c.,  and  N.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the  3rd 
part : 

Whereas  by  an  Indenture  of  Lease  dated  the day  of Recital  of 

{Form  Xo.  28,  Sect.  I.,  sup.)  :  ^-- *° 

And   whereas  under  an  Indenture  of   Settlement  {continue  as  Recital  of 

in  Precedent  I.  of  this  Group,  p.  484,  .5/^;).):  I'tTlemS 

And   whereas    the   Purchaser,    as   such    tenant    for   life   as  .  ^„ 

'  Agreement  for 

aforesaid,  has  agreed  with  the  Vendor  for  the  purchase  of  the  purchase. 
hereditaments  comi)rised  in  the  recited  Lease  for  the  residue  of 
the  term  thereby  granted  free  from  incumbrances  at  the  price  of 
£ ,  and  has  directed  {continue  as  in  Precedent  I.  of  this  Group)  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement,  &c.  {as  in  Precedent  I.  Assignment  of 
of  tliis  Group),  the  Vendor,  As   Beneficial  Owner,  and   by   the 
direction  of  the  Purchaser,  hereby  assigns  unto  the  Trustees 

(e)  See  S.  L.  Act,  1882,  s.  24  (3).  The  sm-render  to  and  admission  of  the 
trustees  will  be  taken  in  the  ordinarj'  form,  see  Precs.  VI.  and  VII., 
Group  A,  pp.  329,  330,  without  reference  to  the  trusts 

(/)  See  S.  L.  Act,  1882,  s.  21  (vii.).     The  term  must  have  sixty  years  to   Purchase  of 
run,  unless  the  settlement  authorises  the   acquisition    of   a   shorter  term,   leaseholds 
Trustees  should  not  piu-chase  leaseholds  with  onerous  provisions  unless  the   Acts, 
settlement  aiithorises  such  property  to  he  assigned  to  the  tenant  for  life. 
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Parcels. 


Habendum. 


Modern  form 
of  trusts  of 
leaseholds 
acquired  with 
capital  money. 


All  the  premises  comprised  in  and  demised  by  the  recited 
Lease, 

To  HOLD  unto  the  Trustees  for  the  residue  of  the  term  granted 
by  the  recited  Lease  at  the  rent  and  subject  to  the  lessee's 
covenants  and  the  conditions  by  and  in  the  said  Lease  reserved 
and  contained,  and  henceforth  on  the  part  of  the  Lessee  to  be 
paid,  performed,  and  observed,  but  Upon  the  teusts  and  subject 
to  the  powers  and  provisions  upon  and  subject  to  which  the  same 
ought  to  be  held  under  the  recited  Settlement  and  having  regard 
to  the  provisions  of  the  Settled  Land  Acts,  1882  to  1890  (r/). 

((/)  See  S.  L.  Act,  1882,  s.  24  (3).  The  following  words  should  be  substituted 
if  the  settlement  so  directs  :—Upon  TRUSTS  and  subject  to  powers  and 
provisions  corresponding  as  nearly  as  the  law  and  circumstances 
permit,  with  the  uses,  trusts,  powers  and  provisions  which  under 
the  recited  Settlement  are  now  subsisting  and  capable  of  taking 
effect  with  respect  to  freehold  hereditaments  subject  to  the 
limitations  of  the  recited  Settlement,  but  not  so  as  to  increase  or 
multiply  charges  or  powers  of  charging,  and  so  that  the  beneficial 
interest  in  the  hereditaments  hereby  assigned  shall  not  vest 
absolutely  in  a  person  who  is  by  the  recited  Settlement  made  by 
purchase  tenant  in  tail,  and  (i.)  who  dies  under  the  age  of 
twenty-one  years,  or  (ii.)  who  dies  before  he  or  she  becomes 
entitled  to  the  actual  possession  or  the  receipt  of  the  rents  and 
profits  of  the  jiremises  hereby  assigned  (or  would  be  so  entitled 
but  for  the  trusts  affecting  the  same  under  or  by  virtue  of  any 
term  created  by  or  under  the  said  Settlement  or  under  any 
statutory  power),  or  (iii.)  who  dies  before  the  expiration  of 
twenty-one  years  from  the  determination  of  all  estates  for  life 
preceding  his  or  her  estate  tail  without  in  either  of  the  two  last- 
mentioned  cases  having  with  the  consent  of  the  jDrotector  of  the 
Settlement  (if  any)  either  barred  the  entail  in  all  the  freehold 
hereditaments  for  the  time  being  subject  to  the  limitations  of  the 
said  Settlement  or  declared  by  deed  that  the  leasehold  premises 
or  any  of  them  should  (without  prejudice  to  any  prior  estate, 
interest  or  charge)  vest  in  him  or  her  absolutely,  but  on  the 
death  of  any  such  person  before  attaining  an  absolutely  vested 
interest  in  the  said  leasehold  premises  the  same  shall  go  as  the 
freehold  hereditaments  subject  to  the  limitations  of  the  recited 
settlement  would  go.  See  on  this  Form,  Be  Amjersicin,  189o,  2  Ch.  883  ; 
65  L.  J.  Ch.  57  ;  Re  FothergiU,  1903,  1  Ch.  149 ;  72  L.  J.   Ch.  164  ;  see  also 
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2.  Thic  Trustees  (/O  hereby  covenant  with  the  Vendor  (For;/;  Covenant  to 

Ti-      a     o     *     TTT  \  pay  rent,  &c. 

Ao.  5,  Sect.  III.,  sup.). 

3.  The  Vendor  hereby  acknowledges  the  right  of  the  Trustees  Acknowiedg- 
and  of  the  Purchaser  {Forms  Nos.  6  and  11,  Sect.  III.,  sup.,  if  undertaking  as 

T,  to  documents. 

rcqiaird). 

In  witness,  &c. 


No.  IV. 

CONVEYANCE  of  a  Freehold  Reversion  to  the  Uses  of 
a  Settlement,  ichere  the  Leasehold  Interest  is  already 
sid)ject  to  the  Trusts  of  the  Settlement  and  the  Purchase 
is  made  out  o/ Capital  Money  (i). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties 
after  called  the  Vendor),  of  the  1st  part,  C.  D.,  of,  &c.  {tenant  for 
life)  (hereinafter  called  the  Purchaser),  of  the  2nd  part,  and  M., 
of,  &c.,  and  N.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the  3rd 
part : 

Whereas  {Form  N'o.  28,  Sect.  I.,  suj^.) :  Recital  of 

And   whereas  by  an  Indenture  of  Settlement  dated  the  — 


Lease. 
Recital  of 


day   of ,  and   made,    &c.,    certain   freehold   hereditaments  Purchaser's 

situated  at  (hereinafter  called  the  Settled  Freeholds)  were  '      ^'"®"  " 

limited  to  Uses  under  which  the  Vendor  is  now  tenant  for  life  in 
possession,  And  the  Trustees  are  the  present  trustees  thereof  for 

Be  Chesham,  1909,  2  Ch.  329  ;  78  L.  J.  Ch.  692  ;  Be  Parker,  1910,  1  Ch.  581 ; 

79  L.  J.  Ch.  161. 

(A)  The  leaseholds  being  assigned  to  the  trustees,  they  must  covenant  to  Position  of 

pay  rent,  &c.,  if  the  vendor  would  be  under  a  continuins:  liabilitv  under  the   ti""stees  as 

.  .  n  J  regards   ease- 

covenants  contained  m  the  lease  or  in  the  assignment  thereof.     As  to  the  holds. 

right  of  the  trustees  to  have  the  covenants  in  the  lease  .specifically  performed 

whilst  the  tenant  for  life  is  in  possession,  see  Be  Fowler  (1881 ),  16  Ch.  D.  723  ; 

Withers,  84  ;  see  also  T.  Act,  1893,  s.  18,  as  to  insui'ance.     A  tenant  for  life 

of  specifically  bequeathed  leaseholds  is  liable  to  pay  rent,  &c.,  during  the 

continuance  of  his  interest :  Be  GJers,  1899,  2  Ch.  54  ;  68  L.  J.  Ch.  442  ;  and  see 

Be  Copland,  1900,  1  Ch.  326 ;  69  L.  J.  Ch.  240. 

Sometimes  the  tenant  for  life  covenants  to  indemnify  the  trustees.     As  to   Riaht  to 
the  trustees'  right  to  indemnity  out  of  the  trust  jiroperty  for  money  expended  indemnity. 
in  its  preservation,  see  Be  Leslie  {188i),  23  Ch.  D.  552;  53  L.  J.  Ch.  762; 
Falcke  V.  Scottish  Imperial  Insurance  Go.  (1887),  34  Ch.  D.  234  ;  56  L.  J.  Ch. 
707;  Be  Earl  of  WincJnlsea  (1889),  39  Ch.  D.  168  ;  58  L.  J.  Ch.  20. 

(i)  See  S.  L.  Act,  1882,  s.  21  (vi.). 
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Recital  that 
freehold  rever- 
sion vested  in 
Vendor. 


Agreement 
for  sale. 


Convevance. 


Parcels. 


Habendum. 


all  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890,  And  by 
the  said  Settlement  the  hereditaments  comprised  in  the  recited 
Lease  were  (with  other  leasehold  hereditaments)  assigned  to  the 
Trustees  for  the  residue  of  the  term  granted  by  the  said  Lease 
Upon  trusts  corresponding  so  far  as  might  be  with  the  limitations 
thereinbefore  declared  concerning  the  Settled  Freeholds  : 

And  whereas  the  Vendor  is  seised  in  fee  simple  free  from 
incumbrances  of  the  freehold  reversion  in  the  hereditaments 
comprised  in  the  recited  Lease  immediately  expectant  upon  the 
term  thereby  granted : 

And  whereas  the  Purchaser,  as  such  tenant  for  life  as  afore- 
said, has  agreed  with  the  Vendor  for  the  purchase  of  the  said 

reversion  free  from  incumbrances  at  the  price  of  £ (A),  and 

has  directed  (continue  as  in  Precedent  I.  of  this  Group) : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 
of  the  said  agreement,  &c.  {coiitinne  as  in  Precedent  I.  of  this 
Group),  the  Vendor,  by  the  direction  of  the  Purchaser  As  Beneficial 
Owner,  hereby  conveys  unto  the  Trustees  (l) 

All  those  hereditaments,  &c.  (see  Forms,  Sect.  IL),  and  all  other 
(if  any)  the  premises  comprised  in  the  recited  Lease, 

To  HOLD  unto  the  Trustees  in  fee  simple, 

To  THE  INTENT  that  the  term  granted  by  the  recited  Lease  shall 
forthwith  merge  and  be  extinguished  in  the  fee  simple  of  the 
said  hereditaments,  and  so  that  the  said  hereditaments  shall 
henceforth  go  and  remain  as  freeholds  To  the  uses,  Upon  the 
trusts,  and  subject  to  the  powers  and  provisions  which  under  the 
recited  Settlement  or  by  reason  of  the  exercise  of  any  powers  of 
charging  therein  contained  are  now  subsisting  or  capable  of 
taking  effect  with  respect  to  the  Settled  Freeholds,  but  not  so 
as  to  increase  or  multiply  charges  or  powers  of  charging. 

(Add  acknowledgment  and  nndertaking  as  to  documents.  Form 
No.  6,  Sect.  III.,  to  the  Trustees,  and  Form  No.  11,  Sect.  III.,  if 
required.) 

In  witness,  &c. 

(/,■)  It  has  been  held  in  Be  Bruce,  1905,  2  Ch.  372 ;  74  L.  J.  Ch.  578,  that 
money  may  be  raised  under  S.  L.  Act,  1882,  s.  18,  to  purchase  a  reversion 
within  the  meaning  of  s.  21  (vi.),  i.e.,  that  the  word  "enfranchisement" 
includes  the  conversion  of  leaseholds  into  freeholds  by  the  piirchase  of  the 
reversion. 

(/)  The  trustees  must  be  the  grantees  to  uses  in  this  case  as  the  legal  term 
granted  by  the  lease  is  in  them  and  it  is  to  be  merged. 
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No.  V. 

CONVEYANCE  hi  Tkustees  for  Sale  to  the  Uses  of  a 
Settlement,  ichere  the  Purchase  is  made  hy  the  Settle- 
ment Trustees  on  behalf  of  an  Infant  Tenant  for 
Life  (m)  out  of  Capital  Money. 

THIS  INDENTURE,  made.  Sec,  Between  A.  B.,  of,  Szc,  C.  D.,  Parties, 
of,  &c.  {trustees  for  sale)  (hereinafter  called  the  Vendors),  of  the  one 
part,  and  M.,  of,  &c.,  and  N.,  of.  Sec.  (settlement  trustees)  (hereinafter 
called  the  Purchasers),  of  the  other  part : 

Whereas  X.  Y.,  being  at  his  death  seised  of  the  hereditaments  Recital  of  Wiii 
hereinafter  described  {continue  as  in  Form  Xo.  16,  Sect.  I.) :  peity  to  Veii- 

And   whereas   under  an  Indenture  of    Settlement  dated  the  f^^^  g.^  ^death 

day  of ,  and  made  between,  &c.,  E.  F.,  an  infant,  is  of  testator  and 

now  or  would,  if  of  full  age,  be  tenant  for  lite  m  possession  oi  ^^^-^^.^i  ^f 
the   freehold  hereditaments  thereby  settled  (hereinafter  called  Settlement 

under  wliicli 

the  Settled  Freeholds),    and   the   Purchasers   are   the   present  the  Purchasers 
trustees  of  the  said  Settlement  for  all  the  purposes  of  the  Settled  trustees.' 
Land  Acts,  1882  to  1890 : 

And  whereas  the  Purchasers,  as  such  trustees  as  aforesaid,  and  Agreement  for 
acting  on  behalf  of  the  said  E.  F.,  have  agreed  with  the  Vendors 
for  the  purchase  of  the  hereditaments  hereinafter  described  and 
the  fee  simple  thereof  in  possession  free  from  incumbrances  at 

the  price  of    4' out  of  capital  money  in  the  hands  of  the 

Purchasers  arising  under  the  said  Acts  : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance  of  Conveyance. 

the  said  agreement  and  in  consideration  of  the  sum  of  i' 

now  paid  by  the  Purchasers  to  the  Vendors  as  such  trustees  as 
aforesaid  (the  receipt  of  which  sum  the  Vendors  hereby  acknow- 
ledge), the  Vendors,  As  Trustees,  hereby  convey  unto  the 
Purchasers 

All  those,  &c.  (see  Forms,  Sect.  II.,  sup.).  Parcels. 

To  HOLD  unto  the  Purchasers  in  fee  simple,  discharged  from  Habendum. 
all  the  trusts,  powers  and  provisions  of  the  recited  Will,  and 
so  discharged  To  the  uses,  Upon  the  trusts,  and  subject  to  the 
powers  and  provisions  which  under  the  recited  Settlement  or  by 

(m)  See  S.  L.  Act,  1882,  s.  60,  which  gives  the  trustees  the  powers  of  a 
tenant  for  life,  and  s.  21  (vii.),  which  confers  the  power  to  purchase  land. 
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reason  of  the  exercise  of  any  power  of  charging  therein  contained 
are  now  subsisting  or  capable  of  taking  effect  with  respect  to  the 
Settled  Freeholds,  but  not  so  as  to  increase  or  multiply  charges 
or  powers  of  charging. 

{Add  acknoicledjiment  for  production  of  documents,  Form  No.  6, 
Sect.  III.,  siq}.,  and  Form.  No.  11,  Sect.  III.,  if  required.) 

In  avitness,  &c. 


No.  VI. 


CONVEYANCE    to  the  Uses  of  a  Compound  Settlement, 
where  the  Purchase  is  made  out  of  Capital  Money. 

Parties.  THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 

after called  the  Vendor),  of  the  1st  part,  C.  D.,  of,  &c.  {tenant for 
life)  (hereinafter  called  the  Purchaser),  of  the  2nd  part,  and  M., 
of,  &c.,  and  N.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the 
3rd  part  : 

Whereas  the  Vendor  is  seised  in  fee  simple  in  possession 
free  from  incumbrances  of  the  hereditaments  hereinafter 
described  : 

And  whereas  under  the  several  Indentures,  short  particulars 
whereof  are  contained  in  the  [first]  Schedule  hereto,  certain 
hereditaments  (hereinafter  called  the  Settled  Freeholds)  now 
stand  limited  to  uses  under  which  the  Purchaser  is  tenant  for 
life  in  possession  and  the  Trustees  are  under  the  Order  also 
mentioned  in  that  Schedule  the  present  trustees  of  the  Compound 
Settlement,  constituted  by  the  said  Indentures,  for  all  the  pur- 
poses of  the  Settled  Land  Acts,  1882  to  1890  : 

And  whereas  the  Purchaser,  as  such  tenant  for  life  as  aforesaid, 
has  agreed  with  the  Vendor  for  the  purchase  of  the  hereditaments 
hereinafter  described  and   the  fee  simple  thereof  in  possession 

free  from  incumbrances  at  the  price  of  £ ,  and  has  directed 

the  Trustees,  as  such  trustees  as  aforesaid,  to  pay  the  said 
purchase-mone}^  out  of  capital  money  in  their  hands  as  such 
trustees  arising  under  the  Settled  Land  Acts,  1882  to  1890  : 

Conveyance.  NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 

of  the  said  agreement  and  in  consideration  of  the  sum  of  £ 

now  paid  by  the  Trustees  by  the  direction  of  the  Purchaser  to 


Seisin  of 
Vendor. 


Recital  of  Com- 
ponnd  Settle- 
ment under 
which  the 
Purchaser  is 
tenant  for  life. 


Agreement 
for  sale. 
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the  Vendor  (the  receipt  of  which  sum  the  ^'t;udol•  hereby 
acknowledges),  the  Vendor,  As  Beneficial  Owner,  hereby  conveys 
unto  the  Purchaser 

All  those,  &c.  (see  Forms,  Sect.  II.,  suj).),  Parcels. 

To  HOLD  unto  the  Purchaser  in  fee  simple,  To  the  uses.  Upon  Habendum. 
the  trusts,  and  subject  to  the  powers  and  provisions  which  under 
the  Settlement  constituted  by  the  several  Indentures  mentioned 
in  the  [first]  Schedule  hereto  are  now  subsisting  or  capable  of 
taking  effect  with  resjject  to  the  Settled  Freeholds,  but  not  so  as 
to  increase  or  multiply  charges  or  powers  of  charging. 

{Add  acknoidedgiiioit  (tnd  UJidertakiiifi  as  to  the  documents  in  the 
second  schedide,  FormXo.  6,  Sect.  III.,  to  the  Purcliaser,  also  Form 
No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 

The  [First]  Schedule  above  referred  to  (n). 

18 —    Indenture  of  Settlement  of  this  date  made    between, 

&.C.,  whereby,  &c. 
18 —     Indenture  of  Appointment  of  New  Trustees  of  this  date, 

made  between,  &c. 

18 —  Indenture  of  this  date,  made  between,  &c.  (charging 
the  Settled  Freeholds  icitJi  certain  jointures  and 
portions). 

19 —  Disentailing  Assurance  of  this  date  duly  enrolled  and 
made  between,  &c. 

19 —     Indenture  of  Ee-settlement  of  this  date,  made,  ka. 

19 —  Order  of  this  date  appointing  the  Trustees  to  be  trustees 
for  the  purposes  of  the  Settled  Land  Acts,  1882  to 
1890,  of  the  Compound  Settlement  consisting  of  the 
said  Settlement  of  18 —  the  Disentailing  Assurance  of 
19 —  and  the  Pie-settlement. 

[The  Second  Schedule  above  referred  to.] 
[Particulars  of  documents  retained  in  the  custody  of  the  Vendor.] 

[n)  This  schedule  is  merely  for  the  purpose  of  showing  of  what  the 
compound  settlement  consists.  It  is  assumed  that  some  family  charge  is 
suhsistiiig  imder  the  first -mentioned  settlement  and  that  the  piu-chaser  did  not 
ac(iuire  his  life  estate  luider  that  settlement. 
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No.  VII. 

CONVEYANCE  ivhere  the  Purchase-Money  has  arisen  from 
the  Sale  of  Settled  Land  wliich  ivas  on  sale  Keleased 
from  a  Mortgage  in  Fee  Simple,  a7id  ivhere  the 
Purchased  Land  is  made  a  Substituted  Security  for 
the  Mortgage  Debt  (o). 


Parties. 


Recital  of 
seisiu  of 
Vendor. 


Recital  of 
mortgage  of 
part  of  the 
estates  subse- 
quently 
settled. 


Recital  of  Pur- 
chaser's Settle- 
ment including 
the  mortgaged 
laud. 


THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Vendor),  of  the  1st  part,  C.  D.,  of,  &.c.  {tenant  for 
life)  (hereinafter  called  the  Purchaser),  of  the  2nd  part,  M.,  of,  &c., 
and  N.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the  3rd  part, 
and  E.  F.,  of,  &c.  {mortgagee  in  fee  (j)))  (hereinafter  called  the 
Mortgagee),  of  the  4th  part ; 

Whereas  the  Vendor  is  seised  in  fee  simple  in  possession  free 
from  incumbrances  of  the  hereditaments  described  in  the  first 
Schedule  hereto : 

And  whereas  by  an  Indenture  of  Mortgage  dated  the 

day  of  ,  and  made  between,    &c.,  certain   hereditaments 


situated  in  the  County  of 


were  conveyed  unto  and  to  the 


Use  of  the  Mortgagee  in  fee   simple   by  way  of  mortgage  for 

securing  payment  to  him  of  the  principal  sum  of  £ ,  with 

interest  thereon  as  therein  mentioned : 

And  whereas  by  an  Indenture  of  Settlement  dated  the 

day  of ,  and  made,  &c,,  the  hereditaments  comprised  in  the 

recited  Mortgage  (subject  to  the  principal  money  and  interest 
thereby  secured)  were  (with  other  hereditaments)  limited  to  Uses 
under  which  the  Purchaser  is  now  tenant  for  life  in  possession 


Mortgage  of 
life  estate. 


(o)  See  S.  L.  Act,  1882,  (^.  24  (4). 

{p)  Where  the  mortgagee's  security  only  consists  of  the  life  estate,  the 
mortgage  should  not  be  brought  on  the  title.  The  conveyance  to  the  uses 
of  the  settlement  should  bo  taken  in  the  usual  form  without  the  concurrence 
of  the  mortgagee.  The  consent  of  the  mortgagee  to  the  purchase  (see 
S.  L.  Act,  1882,  s.  50  (3) )  should  be  given  separately,  and  a  memorandum 
indorsed  on  the  mortgage  to  the  effect  that  cei-tain  property  has  been  sold 
and  the  proceeds  applied  in  the  purchase  of  the  land  acquired  by  the 
conveyance,  and  that  it  is  intended  that  the  life  estate  of  the  tenant  for  life 
in  the  new  property  shall  be  subject  to  the  security.  If  required  a  legal 
mortgage  of  the  life  estate  in  the  new  mortgage  can  be  given  to  the 
mortgagee  by  a  deed  supplemental  to  the  mortgage. 
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and  the  Trustees  are  the  present  trustees  of  the  said  Settlement 
for  all  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890  : 

And  whekeas  from  time  to  time  divers  sales  of  the  heredita-  Recital  of  sales 
ments  comprised  in  the  recited  Mortgage  have  been  made  by  currenceof 
the   Purchaser,  as    such    tenant   for  life  as  aforesaid,  and  the  '^^^^^^s-^se^- 
Mortgagee  concurred  in  such  sales  in  consideration  of  the  here- 
ditaments to  be  purchased  from  the  money  arising  from  such 
sales  being   made   a   substituted   security  to  him  for   his  said 
mortgage  debt : 

And  whereas  the  Purchaser,  as  such  tenant  for  life  as  afore-  Agreement 

for  SciIg 

said,  has  agreed  \Yith  the  Vendor  for  the  purchase  of  the  here- 
ditaments described  in  the  first  Schedule  hereto  and  the  fee 
simple  thereof  in  possession  free    from    incumbrances    at  the 

price  of  £ and  has  directed  the  Trustees,  as  such  trustees  as 

aforesaid,  to  pay  the  said  purchase-money  out  of  capital  money 
in  their  hands  arising  from  the  aforesaid  sales : 

And  whereas  the  said  principal  sum  of  £ is  still  owing  Recital  that 

to  the  Mortgagee  on  the  security  aforesaid  and  the  Purchaser  staiowmg.^ 
has    accordingly    requested    the    Vendor    to    convey   the    said 
hereditaments  in  manner  hereinafter  apjDearing  : 

NOW  THIS  INDENTUKE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreements  and  in  consideration  Conveyance. 

of  the  sum  of  £ now  paid  to  the  Vendor  by  the  Trustees  by 

the  direction  of  the  Purchaser  and  with  the  consent  of  the 
Mortgagee  (<2 )  (tlie  receipt  of  which  sum  the  Vendor  hereby 
acknowledges),  the  Vendor,  As  Beneficial  Owner,  and  by  the  direc- 
tion of  the  Purchaser,  hereby  conveys  unto  the  Mortgagee 

All    the    hereditaments    described    in    the    first     Schedule  Parcels. 
hereto    and   delineated    on  the  plan    drawn  on  these  presents 

and  thereon  coloured 

To  HOLD  unto  and  To  the  use  of  the  Mortgagee  in  fee  Habendum. 
simple,  subject  to  the  like  right  of  redemption  as  is  now  sub- 
sisting under  the  recited  Mortgage  with  respect  -to  the 
hereditaments  remaining  subject  to  the  security  thereof,  and 
so  that  on  payment  of  the  principal  money  and  interest  thereby 
secured  the  hereditaments  hereby  conveyed  shall  be  conveyed 


('/)  If  the  mortgagee  has  a  lien  on  the  capital  money  arising  from  sales 
of  part  of  his  security,  it  seems  that  his  consent  should  be  obtained  to  its 
application  by  the  trustees. 
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To  THE  USES,  Upon  the  trusts,  and  subject  to  the  powers  and 
provisions  which  under  the  recited  Settlement  or  otherwise  or 
by  reason  of  the  exercise  of  any  powers  of  charging  therein 
contained  may  then  be  subsisting  or  capable  of  taking  effect 
with  respect  to  the  freehold  hereditaments  subject  to  the  limita- 
tions of  that  Settlement,  but  not  so  as  to  increase  or  multiply 
charges  or  powers  of  charging. 
Acknowiedg-  2.  The    Vendor    hereby     acknowledges     the     right    of     the 

ment  and  -m-j  -i     n         -n  ^  t        i  •  o    I^  ^ 

undertaking  as  Mortgagee  and  the  rurchaser  to  production  of  the  documents 
to  docunieuts.  ^^jentioned  in  the  second  Schedule  hereto  (Form  No.  6,  Sect.  III.). 
In  witness,  &c. 

The  First  Schedule  above  referred  to. 

Particulars  of  the  hereditaments  hereby  conveyed. 

The  Second  Schedule  above  referred  to. 
Particulars  of  'documents  retained  in  the  custody  of  the  Vendor. 


No.  VIII. 

CONVEYANCE  0/ Freeholds  to  the  Uses  0/ a  Settlement, 
where  the  Purchase  is  made  out  of  Capital  Money  in 
Court. 


Parties. 


Seisin  of 
Vendor. 

Eecital  of 

Purchaser's 

settlement. 


THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Vendor),  of  the  1st  part,  C.  I).,  of,  &c.  (tenant 
for  life)  (hereinafter  called  the  Purchaser),  of  the  2nd  part,  and 
M.,  of,  &c.,  and  N,,  of,  &c.  (hereinafter  called  the  Trustees  {r)  ), 
of  the  3rd  part  :    .  - 

Whereas  the  A^end/)r  is  seised  in  fee  simple  in  possession  free 
from  incumbrances  of  the  hereditaments'  hereinafter  described : 

And  whereas  under  an  Indenture  of   Settlement  dated    tlie 

— —  day  of ,  and  made,  &c., -certain  freehold  hereditaments 

now  stand  limited  to  uses  under  which  the  Purchaser  is 
tenant  for  life  in  possession  free  from  incumbrances,  and  the 
Trustees  are  the  present  trustees  thereof  for  all  the  purposes  of 
the  Settled  Land  Acts,  188'2  to  1890: 

(r)  It  is  not  essential  that  the  trustees  shQjild  execute,  though  it  is 
convenient  to  express  them  to  be  parties. 


H 
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And  whereas  in  the  year  19 —  certain  other  hereditaments  Recital  of 

then  subject  to  the  Hmitations  of  the  recited  Settlement  were  purchase  of 

acquired  by  the Company  under  the  powers  conferred  by  andpiV'»eutof 

the Company's  Act,  19 — ,  which  incorporates  the  Lands  j^j^j^'g^^^^'^g 

Clauses  Consolidation  Act,  1845,  and  the  purchase-money  arising  Com-t. 
from  those  hereditaments  was  paid  into  Court  to  the  credit  of 
"  Ex  parte,  &c."  {give  the  title  of  tlie  account)  (s),  and  is  now  repre- 
sented by  £ Consols  : 

And  whereas  by  an  Order  {t)  of  the  Chancery  Division  of  the  o^'ier  appiw- 

T        •  1      i         1       TT  1  1      Ti  r       T        •  "^S  purchase 

High  Court  of  Justice  made  by  the  Honourable  Mr.  Justice and  givmg 

on  the day  of upon  the  petition  [application  (/f)]  of  the 

Purchaser    the    purchase    of    the     hereditaments     hereinafter 

described    at    the   price  of  £ out  of   the    funds  ,in   Court 

was  approved  by  the  Court  and  inquiries  were  directed  to  be 
made  whether  a  good  title  could  be  made  to  the  said  heredita- 
ments, and  if  such  title  could  be  made  it  was  ordered  that  a 
proper  conveyance  of  the  said  hereditaments  should  be  approved 
by  the  Judge,  and  that  upon  the  execution  of  such  conveyance 
by  such  parties  as  the  Judge  should  direct  being  certified  the  funds 
in  Court  should  be  dealt  with  as  directed  in  the  payment  schedule 
to  the  said  Order,  of  which  the  Schedule  hereto  is  a  copy  : 

And  whereas  by  his  certificate  (r)  dated'  the day  of Master's 

and  filed  on  the day  of  — —  the  Master  attached  to  the  pu\.suaut*^to 

Chambers  of  the  said  Judge  certified  that  a  good  title  had  been  ^^^^  Order, 
made  to  the  hereditaments  hereinafter  described,  that  a  proper 
conveyance  thereof  (meaning  these  presents)  had  been  settled, 

(s)  See  L.  C.  C.  Act^  1845,  s.  69,  which  provides  that  the  money  shall  be 
paid  into  Court  "  Ex  parte  the  promoters  of  the  undertaking  (describing 
them  by  their  proper  name),  in  the  matter  of  the  special  Act  (citing  it),  &c." 

[t)  For  form  of  order,  see  Seton,  6th  ed.,  1723.  The  petition  describes 
the  property,  and  the  order  approves  the  purchase,  directs  inquiries  as  to 
title,  and  orders  the  conveyance  to  be  executed  and  the  payment  out  of 
Court  of  the  purchase-mQne3\ 

{a)  See  L.  C.  C.  Act,  IS-lo,  s.  TO.  The  money  is  paid  out  of  Court  on  the 
petition  of  the  person  entitled  to  the  rents  and  profits  :  see  Ex  p.  G.  W.  By. 
(1910),  74  J.  P.  21.  If  the  value  of.  the  money  in  Court  does  not  exceed 
£1,000  the  application  should  be  by  w£ty  of  summons  :  0.  55,  r.  2.  S.  69  of 
the  L.  C.  C.  Act,  1845,  authorises  the  money  in  Court  to  be  applied  in  the 
purchase  of  other  lands  to  be  conveyed  to  the  same  uses,  &c.,  as  the  land  in 
respect  of  which  the  money  was  paid  into  Court  stood  settled. 

[v)  i'or  form  of  certificate,  see  Daniell's  Chancery  Forms,  '5th  ed.,  Form 
No.  1211,  p.  591.  ' 

P.  ^  32      ' 
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Approval  by 
Judse. 


and  that  the  Vendor  was  the  person  to  execute  these  presents 

and  was  the  person  to  receive  the  sum  of  £ mentioned  in 

the  said  Order  to  be  raised  as  thereby  directed : 

And  whekeas  these  presents  have  been  approved  by  the  said 
Judge,  as  appears  by  the  signature  of  the  Master  in  the  margin 
hereof : 


ment. 


Conveyance  to  NOW  THIS  INDENTURE  WITNESSETH    that  pursuant   to 

the  said  Order  and  in  consideration  of  the  sum  of  £ to  be 

paid  (x)  to  the  Vendor  as  thereby  directed,  the  Vendor,  As  Beneficial 
Owner,    hereby    conveys   unto    the    Purchaser    {continue    as  in 
Precedent  I.  of  tJiis  Gronp,  iJ.  485,  sup.). 
In  witness,  &c. 

The  Schedule  above  referked  to. 

Particulars  of  the  schedule  to  the  Order  hereinbefore  recited. 
{To  contain  a  copy  of  the  payment  schedule  to  the  Order  {y).) 

In  witness,  &c. 


Group  C. — Conveyances  to  give  effect  to  Purchases  made 
BY  Trustees  of  Personalty  Settlements  or  Wills,  with 
Power  to  Purchase  Land. 

No.  I. 

CONVEYANCE  of  Freeholds  to  Trustees  purchasing 
under  a  Power  contained  in  a  Personalty  Settlement  {z), 
where  the  Trusts  are  kept  off  tlie  title  by  a  Trust  for 
Sale.      Variation  where  power  is  contained  in  a  Will. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  kc.  (here- 
inafter called  the  Vendor),  of  the  1st  part,  C.  D.,  of,  &c.,  and 
J.  D.,  his  wife  {the  persons  uhose  consent  is  required  by  the 
Settlement),  of  the  2nd  part,  and  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c. 
(hereinafter  called  the  Trustees),  of  the  3rd  part : 

Whereas  the  Vendor  is  seised  in  fee  simj)le  in  possession  free 
from  incumbrances  of  the  hereditaments  hereinafter  described : 

(z)  The  purchase-money  is  not  paid  out  of  Court  until  the  conveyance  is 
executed.  A  receipt  by  the  vendor  should  l)e  indorsed  on  the  conveyance 
after  he  has  received  the  naoney. 

(y)  For  form  of  schedule,  see  Seton,  6th  ed.,  223,  Form  62. 

(;:)  This  is  the  form  usually  adoj^ted  where  trustees  are  purchasing  under 
a  power  contained  in  a  personalty  settlement.  It  is  the  practice  to  provide 
in  the  settlement  that  the  land  may  be  purchased  by  the  trustees  at  the 


Parties. 


Recital  of 
seisin  of 
Vendor. 


When  land 
should  be  con- 
veyed on  trust 
for  sale. 
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And  whereas  the  Trustees  have  at  the    request  of   the  said  Agreement 

.to  j)urcnase. 

C.  D.  and  J.  D.  (testified  b}^  their  execution  of  these  presents) 
agreed  to  purchase  from  the  Vendor  the  hereditaments  hereinafter 
described  and  the  fee  simple  thereof   in   possession  free   from 

incumbrances  at  the  price  of  £ : 

And  whereas  it  is  desired  by  the  parties  hereto  of  the  2nd  Manner  of 
and  3rd  parts  that  the  said  hereditaments  shall  be  conveyed  in  *^°"^^^ 
manner  and  upon  the  trusts  hereinafter  appearing : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Conveyance. 
the  sum  of  £ now  paid  by  the  Purchasers  to  the  Vendor 

(the  receipt  of  which  sum  the  Vendor  hereby  acknowledges),  the 
Vendor,  As  Beneficial  Owner,  hereby  conveys  unto  the  Trustees 

All  those,  &c.  {see  Forms,  Sect.  II.,  stij).).  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Trustees  in  fee  simple  Habendum. 
Upon  the  trusts  hereinafter  contained  (that  is  to  say) : — 

2.  The    Trustees  (which    expression,    where   the   context   so  Trust  for  sale. 
admits,  includes   the    survivor  of   them   and   the  executors   or 
administrators  of  such  survivor  or  other  the  trustees  or  trustee 

for  the  time  being  hereof)  shall  sell  the  said  hereditaments  or  any 

part  thereof  with  power  to  postpone  any  such  sale  and  so  that 

during  the  joint  lives  of  the  said  C.  I),  and  J.  D.  and  the  life  of 

the  survivor  of  them  every  sale  be  made  only  with  their,  his,  or 

her  consent  in  writing,  and  shall  stand  possessed  of  the  net  Trusts  of 

money  to  arise  from  sales  under  the  trust  for  sale  aforesaid  after  saie.^^ 

request  of  the  husband  and  wife  and  to  direct  that  it  shall  be  conveyed  to 
the  trustees  upon  trust  for  sale.  This  course  enables  the  trustees  to  keep 
the  trusts  of  the  settlement  off  the  title,  as  the  trusts  declared  by  the 
conveyance  are  only  trusts  of  the  proceeds  of  sale.  Apart  from  such  direction, 
provided  that  it  is  clear  that  the  land  when  purchased  is  to  be  treated  as 
personalty,  the  proper  way  to  give  effect  to  the  intention  of  the  settlement 
is  to  take  a  conveyance  upon  trust  for  sale.  Where  the  trusts  of  the  proceeds 
of  sale  cannot  be  kept  off,  the  conveyance  must  be  taken  in  the  form  of 
Prec.  IV.  of  this  Group,  p.  503,  ii)f. 

In  the  case  in  the  text  the  vendor  is  not  concerned  to  see  whether  the 
trustees  have  power  to  purchase  or  not.  He  is  .simply  requested  to  execute 
the  conveyance  in  a  particular  form,  and  cannot  call  for  the  production  of  the 
settlement.  If,  however,  the  trustees  by  some  error  give  him  express  notice 
of  the  .settlement  he  could  require  its  production. 

In  the  case  of  a  purchase  by  the  trustees  of  a  Will  the  vendor  can  always    trustees  of  a 
•satisfy  himself  by  inspecting  it  at  Somerset  House.  Will  where 

no  there  is  a  trust 

"■^       2  for  sale. 
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[Variation 
where  power 
to  purchase 
is  contained 
in  a  Will.] 


Powers  of 
nianagemeut, 


Power  to 
appoint  new 
trustees. 


Appointments 
of  new  trustees 
of  conveyances 
on  trust  for 
sale. 


Variations  i 
the  case  of 
a  Will. 


payment  thereout  of  all  costs  incidental  thereto,  and  also  of  the 
rents  and  profits  of  the  premises  until  sale, 

Upon  the   trusts  and  subject  to  the  powers  and   provisions 

which,  under  an  Indenture  (a)  dated  the day  of  ,  and 

made  between,  &:c.  (being  a  Settlement  made  in  consideration 
of  the  marriage  then  intended  and  afterwards  solemnised  between 
the  said  C.  D.  and  J.  D.),  are  declared  and  now  subsisting  with 
respect  to  money  forming  part  of  the  [husband's  or  wife's,  as  the 
case  viap  he]  trust  fund  thereby  settled. 

[Ujion  the  trusts  and  subject  to  the  powers  and  j)rovisions 
which  under  the  Will  dated,  &c.,  and  proved  on,  &c.,  of  the  late 
X.  Y.,  who  died  on,  &c.,  are  declared  and  now  subsisting  with 
respect  to  money  forming  part  of  the  residuary  estate  of  the  said 
testator  (or  of  the  share  settled  by  the  said  Will  for  the  benefit  of 
and  her  issue  or  otJieririse  as  required).'] 

3.  Subject  to  any  order  to  be  obtained  under  section  seven 
of  the  Settled  Land  Act,  1884,  the  Trustees  shall,  with  the 
consent  in  writing  of  the  said  C.  D.  and  J.  J),  or  the  survivor  of 
them,  and  after  the  death  of  both  at  the  discretion  of  the  Trustees 
have  and  may  exercise  {h)  in  reference  to  any  messuages, 
lands,  or  hereditaments  for  the  time  being  subject  to  the 
trusts  of  these  presents  all  the  powers  which  are  by  the  Settled 
Land  Acts,  1882  to  1890,  or  any  Act  amending  the  same  con- 
ferred on  a  tenant  for  life  in  possession  of  land  [and  may  raise  and 
pay  out  of  capital  or  income  any  money  required  for  the  purposes 
of  the  ]30wers  hereby  conferred  and  in  the  opinion  of  the  Trustees 
properly  payable  out  of  capital  or  income]. 

4.  The  said  C.  I),  and  J.  J),  (c)  during  their  joint  lives  and  the 
survivor  of  them  shall  have  power  to  appoint  a  new  trustee  or 
new  trustees  of  these  presents,  but  every  appointment  of  a  trustee 

((()  This  does  not  bring  the  settlement  on  the  title. 

{h)  This  power  should  correspond  with  the  power  in  the  settlement.  It  is 
assumed  in  the  text  that  the  above  Settled  Land  Act  powers  were  conferred 
by  the  settlement. 

(c)  The  power  must  be  made  to  corres^wnd  with  that  in  the  settlement  or  Will. 
Whenever  a  new  trustee  is  appointed  of  the  money  settlement,  he  should 
(but  by  a  separate  deed  in  order  to  keep  the  settlement  off  the  title)  also  be 
ajipointed  a  trustee  of  tlie  above  conveyance.  If  when  the  settlement  was 
made  there  was  a  deed  of  even  date  conveying  land  on  trust  for  sale,  or  if 
there  have  been  several  purchases  under  the  power  to  purchase  land,  then  as 
regards  all  the  conveyances  of  land  one  deed  of  appointment  will  be  sufficient. 

Besides  the  variations  in  the  text  it  is  probable,  in,  case  the  power  to 
purchase  is  contained  in  a  Will,  that  the  trust  for  sale  and  the  powers  of 
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hereof  shall  be  effected  by  a  separate  instrument  from  that 
appointing  a  trustee  of  the  above-mentioned  Settlement  [Will]. 

5.  The  Vendor  hereby  acknowledges  the  right  of  the  Trustees  Acknowiedg- 
and  each  of  them  (F^onn  Xo.  6,  Sect.  III.  ;  also  Form  No.  11,  undertaidin^ 
Sect,  in.,  if  required).  meutsf""'''"" 

In  witness,  &c. 

No.  11. 

DEED  of  Covenant  to  Surrender  Copyholds  to  Trustees 
purchasiufi  under  a  power  contained  in  a  Personalty 
Settlement,  u-]iere  the  Trusts  are  kept  off  the  title  hij 
a  Trust  for  Sale. 

THIS  INDENTUKE,  made,  &c.  (Parties  as  in  last  Precedent) :       j,.^,^;^^_ 

Whereas  on  the  day  of the  Vendor  was  admitted  Recital  of 

to  the  copyhold  hereditaments  hereinafter  described,  To  hold  to  vg^^o*^!°"  °^ 
the  Vendor  and  his  heirs  at  the  will  of  the  lord  according  to  the 
custom  of  the  Manor  of  • ,  in  the  County  of : 

And  whereas  {as   in  last  Precedent,  saijin;/    for  an  estate  of  Agreement 
inheritance  according  to  the  custom  of  the  said  Manor  instead  of  and'^inaimer  bf 
"in  fee  simple,"  and  say  covenanted  to  be  surrendered  instead  of  conveyance. 
"  conveyed  " : 
NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  In  pursuance,  &c.   {as   in   last  Precedent),   the  Vendor,  As  Covenant  to 
Beneficial  Owner,  hereby  covenants  with  the  Trustees  and  with  ^'^^i"'^™'!*^!'- 
each  of  them  {continue  as  in  Precedent  II.  <flast  Group,  p.  486,  sup.). 

2.  The  Trustees  hereby  declare  that  they  will  upon  obtaining  Agreement 
such  surrender  forthwith  obtain  admission  ('/)  to  the  said  heredita-  ^Joi^™^*^^*^ 
ments,  and  that  they  and  the  survivor  of  them  and  the  heirs  or  admission; 

.  .  .  trust  for  sale 

assigns  of  such  survivor  (hereinafter  included  in  the  expression  and  trusts  of 
the   Trustees)  will  stand  possessed  thereof  Upon  trust  to  sell  p^°'^®® 
{continue  as  in  paragrapli  2  of  last  Precedent). 

3.  4,  AND  5  as  in  last  Precedent. 
In  witness,  &c. 

management,  as  well  as  the  power  to  purchase,  can  be  exercised  by  the 
trustees  without  the  consent  of  anj'  beneficiary.  If  so,  the  references  to 
V.  J),  and  J.  D.  should  be  struck  out. 

('/)  The  trustees  will  be  admitted   without  reference  to  any  trust.     The 
surrender  and  admission  will  be  prepared  by  the  Steward.      The  stamiJ  will 
■  be  on  the  sTurender. 
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Parties. 


Recital  of 
Lease  and 
mesne  assign- 
ments. 

Agreement 
to  purchase. 


Manner  of 
assignment. 


Assignment. 


Parcels. 


Habendum. 


Covenant  by 
Purchasers  to 
pay  rent,  &c. 

Trust  for  sale 
and  trusts  of 
proceeds. 


No.  III. 

ASSIGNMENT  of  Leaseholds  to  Trustees  pwcliasing 
mulcy  a  Power  contained  in  a  Personalty  Settlement, 
ichere  the  Trusts  are  licpt  of  the  title  by  a  Trust  foi- 
Sale. 

THIS  INDENTUEE,  made,  &c.  (Parties  as  in  Precedent  I. 
of  this  Group,  2:).  498,  sup.). 

Whereas  by  an  Indenture  of  Lease  {Form  No.  28,  Sect.  I., 
sup.,  showing  tJiat  the  Lease  is  now  vested  in  the  Vendor): 

And  whereas  the  Trustees  have  at  the  request  of  the  said 
C.  D.  and  J.  D.  (testified  by  their  execution  of  these  presents) 
agreed  to  purchase  from  the  Vendor  free  from  incumbrances 
the  premises  comprised  in  the  recited  Lease  for  the  residue  of  the 
term  thereby  granted  at  the  price  of  £ : 

And  whereas  it  is  desired  by  the  parties  hereto  of  the  2nd 
and  3rd  parts  that  the  premises  shall  be  assigned  in  manner 
and  upon  the  trusts  hereinafter  appearing  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  tbe  said  agreement  and  in  consideration 

of  the  sum  of  M- now  paid  by  the  Trustees  to  the  Vendor 

(the  receipt  of  which  sum  the  Vendor  hereby  acknowledges), 
the  Vendor,  As  Beneficial  Owner,  hereby  assigns  unto  the 
Trustees 

All  the  premises  comprised  in  and  demised  by  the  recited 
Lease, 

To  HOLD  unto  tbe  Trustees  for  the  residue  of  the  term 
granted  by  the  recited  Lease  at  the  rent  and  subject  to  the 
lessee's  covenants  and  the  conditions  by  and  in  the  said  Lease 
reserved  and  contained  and  henceforth  on  the  part  of  the  lessee 
to  be  paid,  performed,  and  observed,  but  Upon  the  trusts  and 
subject  to  the  powers  and  provisions  hereinafter  contained. 

2.  The  Trustees  hereby  covenant  with  the  Vendor  (e)  {Form 
No.  5,  Sect.  III.,  siij).). 

3.  The  Trustees  {continue  as  in  paragraph  2  of  Precedent  I. 
of  this  Group). 


(e)  As  the  trustees  take  the  legal  term  they  should  give  this  covenant, 
necessary  they  can  obtain  a  separate  indemnity  from  the  beneficiaries. 
As  to  this  Precedent  see  notes  to  Prec.  I.  of  this  Group. 


If 
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4,  5,  AND  6  as  in  paragraphs  3,  4,  and  5  of  Precedent  I.  of  tliis 
Group. 
In  witness,  &c. 


No.    IV. 

CONVEYANCE  to  Teustees  imrchasing  under  a  Power 
contained  in  a  Will  or  Personalty  Settlement,  where 
the  Trusts  Cannot  he  kept  off  the  title  by  means  of  a 
Trust  for  Sale  (/). 

THIS  INDENTURE,  made,   &c..  Between  A.  B.,  of,  &c.  (here-  Parties, 
inafter  called  the  Vendor),  of  the  1st  part,  C.  D.,  of,  &c.,  and 
J.  D.,  his  wife  {2)ersons  whose  consent  is  required  hy  the  Will  or 
Settlement),  of  the  2nd  part,  and  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c. 
(hereinafter  called  the  Purchasers),  of  the  3rd  part : 

Whereas   the  Vendor  is  seised  in  fee  simple  in  possession  Seisin  of 
free     from    incumbrances    of    the    hereditaments     hereinafter 
described  : 

And  whereas  under  the  Will  dated  the day  of and  Recital  of  WiU 

proved  on  the  day  of of  X.  Y.,  who  died  on  the  under  winch 

day  of  [an  Indenture  of  Settlement  dated  the  day  £'Jpower'" 

of ,  and  made,   &c.],  the  Purchasers   have   power   at    the  to  purchase. 

request  in  writing  of  the  said  C.  J),  and  J.  D.  dufing  their 
joint  lives  to  invest  money  for  the  time  being  subject  to  the  trusts 
of  the  said  Will  [Settlement]  in  the  purchase  of  land  to  be 
held  by  the  Purchasers  upon  the  trusts  therein  declared : 

And  whereas  in  exercise  of  the  said  power  and  at  the  request  Agreement 
of  the  said  C.  D.  and  J.  J),  (testified  by  their  execution  of  these 
presents)  the  Purchasers  have  agreed  with  the  Vendor  for  the 
purchase  of  the  hereditaments  hereinafter  described  and  the 
fee  simple  thereof  in  possession  free  from  incumbrances  at 
the  price  of  J6 : 


to  purchase. 


(/)  See  notes  to  Prec.  I.  of  this  Group.  The  above  Precedent  should 
only  be  used  when  it  is  impossible  {e.g.,  where  adjoining  land  has  been 
acquired  and  the  trusts  disclosed  or  there  is  no  express  or  implied  trust 
for  sale)  to  keep  the  trusts  off  the  title  by  a  trust  for  sale,  as  in  the  pre- 
ceding Precedents.  The  above  Precedent  may  be  readilj'-  adapted  to  the  case 
of  copyholds  or  leaseholds,  see  Precs.  V.  and  VIII.  of  Sect.  I.,  Group  A , 
pp.  328,  331,  siq^ 
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NOW  THIS  INDENTURE  WITNESSETH  that  in   pursuance 

of  the  said  agreement  and  in  consideration  of  the  sum  of  £ 

now  paid  by  the  Purchasers  as  such  trustees  as  aforesaid  to  the 
Vendor  (the  receipt  of  which  sum  the  Vendor  hereby  acknow- 
ledges), the  Vendor,  As  Beneficial  Owner,  hereby  conveys  unto  the 
Purchasers 

All  that,  &c.  {see  Forms  in  Sect.  II.,  sup.), 

To  HOLD  unto  and  To  the  use  (g)  of  the  Purchasers  in  fee 
simple,  Upon  the  trusts  (//),  and  subject  to  the  powers  and  pro- 
visions ui^on  and  subject  to  which  the  same  ought  to  be  held  by 
reason  of  the  said  purchase-money  forming  part  of  the  residuary 
estate  of  the  said  testator  [or  of  the  (husband's  or  wife's,  as  the 
case  may  be)  trust  fund  comprised  in  the  said  Settlement]  (i). 

{Add  acknowledgment  and  undertaking  as  to  dociimoits,  Form 
Xo.  6,  Sect.  III.,  to  the  Purchasers ;  also  Form  No.  11,  Sect.  III., 
if  required.) 

In  witness,  &c. 


Powers  to 
purcliase  in 
Realty  Settle- 
ments or 
Wills. 


(g)  The  trustees  must  take  the  legal  estate  in  this  case  unless  the 
settlement  provides  otherwise.  Compare  the  conveyances  to  the  uses  of 
settlements  in  the  last  Group. 

(h)  These  words  bring  the  trusts  of  the  Will  or  settlement  on  the  title. 
Where  the  land  cannot  be  taken  on  trust  for  sale,  the  course  of  taking  a 
sunple  conveyance  to  the  trustees  without  reference  to  the  settlement,  accom- 
panied by  a  separate  declaration  of  trust  by  them,  has  sometimes  been  adopted. 
Nothing  can  be  gained  by  this,  as  on  a  sale  the  declaration  of  trust  should  be 
abstracted,  and  also,  on  the  ajipointment  of  a  new  trustee  of  the  conveyance, 
the  trust  immediately  becomes  apparent. 

(/)  As  the  settlement  is  brought  on  the  title,  no  object  can  be  attained  by 
inserting  in  the  conveyance  the  powers  of  management  and  of  appointing 
new  trustees  contained  in  the  settlement  as  in  the  preceding  Precedents. 
All  the  powers  of  the  settlement  are  applied  to  the  land  by  the  manner 
in  which  the  conveyance  is  taken. 

The  Precedents  in  this  Group  are  not  applicable  to  the  case  of  a  power  to 
purchase  land  cuntained  in  a  Eealty  Settlement  or  Will  (this  power  is  not 
supplied  by  the  S.  L.  Act,  1882,  s.  21),  where  the  land  is  limited  to  a  tenant 
for  life  with  remainders  over.  In  such  a  case  the  Precedents  in  Group  B, 
pp.  483  et  seq.,  should  be  used. 
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Section  III. — Conveyances  to  and  by  Corporations. 
Group  A. — Conveyances  to  and  by  Companies  (A). 


No.  I. 

CONVEYANCE    hy    an    Owner    in    Fee    to 
Company  {a). 


a    Eailway 


&c. 


THIS    INDENTUKE,    made,    &c.,   Between     A.    B.,    of, 

(hereinafter  called  the  Vendor),  of  the  one  part,  and  the  

Eailway  Company  (hereinafter  called  the  Company),  of  the  other 
part : 

Whereas  the  Vendor  is  seised  in  fee  simple  in  possession  free 
from  incumbrances  of  the  hereditaments  hereinafter  described  : 

And    whereas    the  Company  require   and   are    by    the  

Railway  Act,  19 — ,  and  the  Acts  incorporated  therewith  authorised 
to  acquire  and  hold  the  said  hereditaments  for  the  purposes  of 
the  said  Act  of  19 —  : 

And  whereas  the  Compan}^  have  agreed  with  the  Vendor  for 
the  purchase  of  the  hereditaments  hereinalLer  described  and  the 
fee  simple  thereof  in  possession  free  from  incumbrances  [together 
with  the  mines  and  minerals  thereunder  (6)]   at    the  price  of 

£ ,  which  sum  shall  include  (c)  compensation  for  all  damage  to 

be   sustained  by   the   Vendor   and   the   persons    deriving    title 


Parties. 


Recital  of 
Vendor's 

seisin, 

that  land  is 
required  by 
Company . 


Agreement  to 
purchase. 


(/.•)  "Statutory  companies"  are  exempt  from  increment  value  tluty, 
reversion  duty,  and  undeveloped  land  duty  so  long-  as  the  land  is  held  for 
the  purposes  of  their  undertaking  and  cannot  be  appropriated,  except 
temporarilj',  for  other  purposes,  but  increment  value  dutj'  attaches  when  the 
land  is  sold:  Fin.  (1909-10)  Act,  1910,  s.  38.  The  increment  value  duty 
cannot  be  treated  as  part  of  the  costs  of  convej^ance  or  taken  into  account 
in  assessing  compensation  for  the  purposes  of  the  L.  C.  C.  Acts  :  sub-s.  3. 
For  definition  of  "  statutoiy  company,"  see  sub-s.  4.  The  exemption  does 
not  apply  to  mineral  rights  duty.  The  exempted  increment  value  duty  is 
not  "  deemed  paid." 

(«)  See  notes  to  Free.  XV.,  Agreements  for  Sale,  p.  26G,  sup. 

{h)  In  a  conveyance  to  a  railway  company  the  mines  and  minerals  do  not 
pass  unless  expressly  mentioned :  E.  C.  C.  Act,  1845,  s.  77. 

(c)  If  a  further  sum  is  to  be  paid  for  severance,  and  is  assessed  seiiarately, 
there  should  be  a  separate  receipt  for  it ;  and  it  will  be  unnecessary  to  refer 
to  it  in  the  conveyance. 


Duties  on  land 
values  in  case 
of  statutory 
companies. 
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CoiiveyaBce. 


Parcels. 


Habendum. 


[Qualification 
of  general 
words.] 

[Release  of 
right  of  Y>re- 
emption.] 


Acknowledg 
ment,  &c., 
as  to  deeds. 


Words  of 
limitation. 


under  him  by  reason  of  the  severance  of  the  hereditaments 
hereinafter  described  from  his  other  lands  or  by  reason  of  such 
other  lands  being  injuriously  affected  by  the  execution  of  the 
powers  conferred  by  the  said  Act,  and  also  for  all  works  which 
might  otherwise  be  required  to  be  made  and  maintained  for  the 
accommodation  of  such  other  lands  [save  and  except  the  works 
mentioned  in  the  second  Schedule  hereto]  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :- 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 
the  sum  of  M — —  now  paid  by  the  Company  to  the  Vendor 
{tlie  receipt,  dx\),  the  Vendor,  As  Beneficial  Owner,  hereby  conveys 
anto  the  Company 

All  that,  &c.  {Form  No.  4,  Sect.  II.,  sup.,  irlwre  the  necessary 
additions,  if  mi^ies  and  minercds  are  intended  to  pass,  will  he 
found). 

To  HOLD  unto  and  To  the  use  of  the  Comj)any  and  their  assigns 
in  fee  simple  (^/)- 

[2.  Provided  always,  that  {Form  No.  21,  Sect.  III.,  sup.,  ij 
required  (e)  ).] 

[3.  For  the  consideration  aforesaid  the  Vendor  hereby  releases 
to  the  Company  All  such  right  of  pre-emption  as,  but  for  this 
release,  the  Vendor  and  the  persons  deriving  title  under  him 
would  be  entitled  to  under  section  one  hundred  and  twenty- 
eight  of  the  Lands  Clauses  Consolidation  Act,  1845,  in  respect 
of  the  land  hereby  conveyed,  or  any  part  thereof,  in  the  event  of 
the  same  being  hereafter  sold  as  superfluous  land  under  the  said 
Act(/).] 

4.  The  Vendor  hereby  acknowledges  the  right  of  the  Com- 
pany {Form  No.  6,  Sect.  III.,  suj).,  if  required,  as  to  documents  in 
the  first  schedule). 

{(I)  The  words  "according  to  the  true  intent  and  meaning  of  the  i^aid 
Act  "  are  sometimes  inserted  here,  but  they  are  of  no  vakie,  and  had  better 
be  omitted. 

In  a  conveyance  to  a  coi-jioration  words  of  limitation  are  not  strictly 
necessary,  as  a  corporation  "  never  dies,"  and  accordingly-  there  can  be  no 
question  of  only  a  life  estate  jiassing  :  see  Co.  Lit.  9  b,  94  b.  S.  51  of  the 
Conv.  Act,  1881,  does  not  apply  to  corporations. 

(e)  The  above  proviso  should  be  inserted  where  it  is  considered  important 
that  the  general  words  should  be  restricted  to  rights,  &c.,  legallj- appurtenant 
to  the  land. 

(/)  8ee  notes  to  Prec.  XIV.,  Agreements  for  Sale,  p.  265,  sup. 
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[5.  The    Company  hereby  covenaiiLs    willi   LLe  Vendor  that   [Covenant  by^ 
the  ComiDany  will  make  and  for  ever  hereafter  maintain,  for  the  ^Jompany  as  to 
accommodation  of  the  adjoining  lands   of  the  Vendor,  the  com-  tio"  works.] 
munications  and  works  mentioned  in  the  Second  Schedule  hereto.] 

In  witness,  &c. 

The  [First]  Schedule  above  referred  to. 

Particulars  of    documents   retained    in   the  custody    of    the 
Vendor. 

[The  Second  Schedule  above  referred  to.] 
Particulars  of  accommodation  works. 


No.  II. 

CONVEYANCE   hy  an  Incumbent  to  a  Railway  Company, 
icliere  the  Purchase-Money  exceeds  £200  {g)-> 

THIS   INDENTURE,   made,    &c.,  Between    the    Rev.   A.   B.,  Parties. 

Rector    of   the    Rectory  and    Parish    Church   of ,    in    the 

County  of  ,  Clerk  in  Holy  Orders  (hereinafter  called   the 

Vendor),   of   the    one    part,    and    the   Railway    Company 

(hereinafter  called  the  Company)  of  the  other  part : 

Whereas  the  Vendor,  as  the  present  incumbent  of  the  said  Recital  of 
Church  and  Rectory,  is  now  entitled  to  the  fee  simple  in  possession     "^^^^^  ^  *'^*^®' 

[g)  The  L.  C.  C.  Act,  1845,  s.  7,  enables  corporations,  tenants  in  tail  or  for  Power  given 
life,  and  divers  other  limited  owners  enumerated  therein  to  sell  and  convey    J,r'.'  y    ■',   -, 
to  the  promoters  of  the  undertaking,  and  provides  (s.  9)  that  in  such  cases  owners  to 
the  purchase-money  (except  where  it  is  fixed  by  a  jury,  arbitration,  o]'  by  a  convey, 
surveyor  appointed  by  two  justices  under  the  provisions  of  the  Act)  must 
not  be  less  than  shall  be  determined  by  two  able  practical  surveyors  who 
are  to  be  nominated  by  the  parties,  or,  if  they  cannot  agree,  by  a  third  sui'- 
veyor  appointed  by  two  justices,  and  (s.  69)  must  be  paid  into  Couii,  or  (s.  71), 
if  less  than  £200,  to  two  trustees  to  be  appointed  by  the  persons  entitled  to 
the  rents  and  profits  or  by  persons  on  their  behalf.     If  the  purchase-money 
does  not  exceed  £20  it  is  to  be  paid  to  the  persons  entitled  to  the  rents  and 
profits  ;  see  also  s.  ~'.^. 

The  power  of  sale  given  to  limited  owners  by  the  L.  C.  C.  Act  is  now 
seldom  exercised  by  tenants  for  life  or  persons  having  the  powers  of  a  tenant 
for  life  under  the  S.  L.  Acts,  because  by  selling  under  those  Acts  the 
necessity  of  obtaining  the  valuation  of  surveyors  and  of  paying  the  purchase- 
money  into  Court  is  avoided,  see  Prec.  IV.  of  this  Group,  p.  510,  inf.  See 
Schedules  A  and  B  to  the  L.  C.  C.  Act  for  statutory  forms  of  conveyances. 
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free  from  incumbrances  of  the  hereditaments  hereinafter 
described,  which  form  part  of  the  garden  (//)  of  the  said  Eector}'  : 

And    whereas    the    Company  require  and  are    by  the  

Railway  Act,  19 — ,  and  the  Acts  incorporated  therewith  (includ- 
ing the  Lands  Clauses  Consolidation  Act,  1845),  authorised  to 
acquire  and  hold   the   hereditaments   hereinafter  described  for 
the  purposes  of  the  said  Act  of  19 —  : 
Agreement  for       And  WHEREAS  the  Vendor,  by  virtue  of    the  power   for  this 
determined  by   purposc  Conferred  by  the  said  Act  of  1845,  has  agreed  to  sell  the 
valuation.         j^g  simple  of    the  hereditaments  hereinafter    described  to   the 

Company  at  the  price  of  i (being  the  sum  determined  to  be 

the  value  thereof  by  C.  D.,  of,  &c.,  and  E.  F.,of,  &c.,  two  able 
practical  surveyors  nominated  by  the  Vendor  and  the  Company 
respectively,  pursuant  to  the  last-mentioned  Act),  and  which  sum 
is  to  include  compensation  for  all  damage  to  be  sustained  by  him 
or  his  successors  in  title  by  reason  of  the  severing  of  the 
hereditaments  hereinafter  described  from  the  remainder  of  the 
other  lands  held  with  the  said  Rectory,  or  otherwise  injuriously 
affecting  such  other  lands  by  the  execution  of  the  powers  of  the 
said  Act  of  19 —  or  any  Act  incorporated  therewith : 

And  WHEREAS  the  Company  on  the day  of last  paid 

the  sum  of    £ ,   being  such  purchase-money  as    aforesaid, 

into    Court    to    the    credit    of    ^' Ex  parte    The Railway 

Company,   in  the  matter  of  the  Railway  Act,  19 — ,"  as  the 

Vendor  hereby  acknowledges  (i)  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ paid  into  Court  as  aforesaid,  the  Vendor,  As 

Trustee  {k),   and    in    exercise  of    tlie    power    for    this    purpose 

(/i)  In  the  text  title  is  made  under  the  L.  C.  C.  Act,  1845.  The  Glebe 
Lands  Act,  1888,  does  not  autliori.se  the  sale  of  the  rectory  garden  and 
certain  other  parts  of  the  holding.  In  the  text  the  incumbent  is  treated  as 
haviTig  the  fee  simple  vested  in  him,  as  he  can  convey  it,  but  it  is  a  moot 
point  what  the  exact  estate  taken  is. 

(i)  The  usual  certificate  of  payment  into  Court  should  be  obtained  by  the 
companv. 

{k)  Where  sales  are  made  under  the  L.  (_".  C.  Act,  1845,  by  agreement,  it  is 
conceived  that  the  same  covenants  for  title  should  be  given  as  on  an  ordinary 
sale.  On  the  other  hand,  where  there  is  a  compidsory  purchase,  it  would 
seem  that  the  purchasers  can  only  require  a  conveyance  in  the  statutory 
form,  see  Schedule  A  to  the  Act,  which  contains  no  covenants  for  title  : 
Freud  nnd  Ware,  2nd  erl.,  127  and  2134,  note  (i).      In  the  case  given  in  the 


Payment  into 
Court  of  pnr- 
cliase-money. 


Conveyance. 


Covenants  for 
title  on  con- 
veyance under 
L.  C.  C.  Act, 
1845. 


TO    RAILWAY    COMPANY (4R0UP    A.  509 

conferred  on  him  by  the  Lands  Clauses  Consolidation  Act,  1845, 
hereby  conveys  unto  the  Company  : 

All  that,  &c.  (Foi-di  No.  4,  Sect.  II.,  i<n]),),  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Company  and  their  assigns  Habendum. 
in  fee  simple. 

{Add  otlier  clauses  as  in  last  Precedent,  if  required,  saj/iiif/  "  the 
Vendor  and  his  successors  "  in  ixiragraph  3.) 

It  is  hereby  certified,  &c.  {Form  No.  11,   Sect.   III.,   sup.,   if 
required.) 

In  witness,  &c. 


No.  III. 

CONVEYANCE  In/  an  Incumbent    to   a  Railway   Company 
uiJiere  the  Purchase-Money  is  under  i,"200  (/)  . 

THIS    INDENTURE,    made,    &c..    Between  the   Rev.  A.  B.,  Parties. 

Rector  of  the  Rectory  and  Parish  Church  of ,  in  the  County 

of ,  Clerk  in  Holy  Orders  (hereinafter  called  the  Vendor),  of 

the  1st  iDart,  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.  (hereinafter  called 

the  Trustees),  of  the  2nd  part,  and  the  Railway  Company 

(iiereinafter  called  the  Company),  of  the  3rd  part  (Flecitals  as  in  Recitals. 
last   Precedent  except  as  to  {lie  payment  of  purchase-money  into 
Court)  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :- 

1.  The  Vendor,  with  the  approval  of  the  Company,  hereby  Nomination 
nominates  the  Trustees  to  be  the  trustees  to  receive  the  purchase-  '^^  Trustees. 
money. 

2,  In  consideration  of  the  sum  of    £ now  paid  by  the  Conveyance  to 

Company  to  the  Trustees  (the  receipt  of  which  sum  they  hereby  ^™^P*"y- 
acknowledge),    the     Vendor,    As    Trustee   {co)itinue    as    in    la^t 
Precedent  and  add  Form  No.  11,  Sect.  III.,  sup.). 

In  witness,  itc. 

text  the  rector  has  really  a  less  estate  than  a  tenant  for  life,  as  he  can  be 
deprived  of  his  living ;  hence  it  is  submitted  that  he  should  either  convey  as 
Trustee,  or  if  he  conveys  as  Beneficial  Owner  that  his  covenants  should  be 
qualified  as  in  the  case  of  a  tenant  for  life. 
(0  See  L.  C.  C.  Act,  1845,  s.  71. 
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No.  IV. 


Parties. 


Settlement 
under  which 
Vendor  is 
tenant  for  life, 

That  land  is 
required  by 
Railway 
Company. 


Agreement 
for  sale. 


CONVEYANCE  by  a  Tenant  for  Lifk  to  a  Railway  Company, 
wider  the  Powers  of  the  S.  L.  Acts  {)ii). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c. 
{tenant  for  life)  (hereinafter  called  the  Vendor),  of  the  1st  part, 
C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.  (heremafter  called  the  Trustees), 

of  the    2nd  part,  and   the Railway  Company   (hereinafter 

called  the  Company),  of  the  3rd  part : 

Whereas  by  an  Indenture  of  Settlement  dated  the  - 


Conveyance. 


Parcels. 
Habendum. 


-  day  of 

— ,  and  made  between  {continue  as  in  Form  No.  10,  Sect.  L,  suj).): 
And   whereas   the  Company  require    and    are   by   the 


Railway  Act,  19 — ,  and  the  Acts  incorporated  therewith  authorised 
to  acquire  and  hold  the  hereditaments  hereinafter  described  for 
the  purposes  of  the  said  Act  of  19 —  : 

And  whereas  the  Vendor,  as  tenant  for  life  in  possession 
under  the  recited  Settlement,  has  agreed  to  sell  to  the  Company 
the  hereditaments  hereinafter  described  and  the  fee  simple  thereof 

in  possession    at  the  price  of  £ ,  which  sum  is  to  include 

compensation  for  the  damage  to  be  sustained  by  him  and  his 
successors  in  title,  owners  of  the  said  lands,  by  reason  of  the 
severing  of  the  said  lands  from  the  otlier  settled  lands,  or  otlier- 
wise  injuriously  affecting  such  other  lands  by  the  execution  of 
the  powers  of  the  said  Act  of  19 — : 

NOW  THIS  INDENTURE   WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration 

of  the  sum  of  £ now  paid  by  the  Company  by  the  direction 

of  the  A^endor  to  the  Trustees  as  such  trustees  as  aforesaid  (the 
receipt  of  which  sum  the  Trustees  hereby  acknowledge),  the 
Vendor,  in  exercise  of  the  power  for  this  purpose  vested  in  him 
by  the  Settled  Land  Acts,  1882  to  1890,  and  of  all  other  powers, 
and  As  Beneficial  Owner,  hereby  conveys  unto  the  Company 

All  that,  &c.  {Form  A^o.  4,  Sect.  II.,  sii}).), 

To  HOLD  unto  and  To  the  use  of  the  Company  in  fee  simple, 
discharged  from  all  the  limitations,  trusts,  powers  and  i^rovisions 


(m)  See  notes  to  Prec.  II.  of  this  Group,  p.  507.  In  the  above  Precedent  title 
is  made  under  the  S.  L.  Acts, 


TO    RAILWAY    COMPANY (IROUP    A.  511 

of   the  recited  Settlement,  and  from  all   estates,  interests  and 

charges  subsisting  or  to  arise  thereunder. 

2.  Provided  always,  that  {Form  No.  1,  Sect.  III.,  sup.).  Proviso  quaii- 

{Add  other  clauses  as  in  Precedent  I.  of  tlds  Group,  p.  505,  (/'  covenants"  °^^ 

required.) 

In  witness,  &c. 


No.  V. 

DEED  POLL  %  Kailw AY  Company /br  the  purpose  o/ Vesting 
in  themselves  Common  Land  free  from  Commonable  and 
other  Eights  {n). 

TO  ALL    TO    WHOM  THESE   PEESENTS  SHALL  COME, 
The  — —  Eailway  Company  (hereinafter   called    the    Company) 

send  greeting  this day  of 19 —  : 

Whereas  the  Company  require  and  are  under  the Eailway  Recitals  that 

Act  and  the   Acts  incorporated  therewith  (including  the  Lands  common  is 
Clauses  Consolidation  Act,  1845)  authorised  to  acquire  and  hold  i-equired  for 

'  '  ■*■  railway, 

the  land  described  in  the  Schedule  hereto,  part  of Common, 

in  the  Parish  and  Manor  of ,  in  the  County  of ,  for  the 

purposes  of  the  said  Act  of  19 —  : 

And  whereas  A.  B.,  of,  &c.,  C.  D.  andE.  F.,  of,  &c.,  G.  H.,  of,  and  that 
&c.,  and  I.  K.,  of,  &c,  (hereinafter  called  the  Committee),  and  pefso'ns  claim 
divers  other  persons  are  or  claim  to  be  entitled  to  commonable  commonable 

.  .  rights. 

and  other  rights  on,  over,  or  in  respect  of  the  said  land  {liecite 


purchase  by  Company  of  rights  of  lord,  advertisement  calling  meet- 
ing, the  holding  of  the  meeting,  and  the  resolution  appointing  a  Com- 
mittee, as  in  Precedent  XVII.  of  Agreements  for  Sale,  p.  269,  suj).)  : 

And  whereas  the  Committee,  on  behalf  of  themselves  and  all  Agreement  for 
other   persons    entitled    to    commonable    and    other   rights    as  '^"'"i''^"'"^  '*^"- 
aforesaid,  have  agreed  with  the  Company  to  accept  the  sum  of 
A' as  compensation  for  the  extinction  of  all  such  common- 
able and  other  rights,  and  the  said  sum  of  i' has  accord- 
ingly been  paid  to   the   said   Committee   by  the   Company,  as 

(n)  See  L.  C.  C.  Act,  1845,  ss.  99—107;  also  notes  to  Prec.  XVII., 
Agreements  for  Sale,  p.  269,  stq?.  The  deed  poll  in  the  text  takes  effect  under 
s.  107. 

For  a  deed  poll  vesting  the  land  in  the  corporation  where  the  owner   Deed  poll 

cannot  be  found,  &c.,  see  Prec.  IV.  of  the  next  Group,  p.  522.  ''^'here  owner 

*  cannot  be 

found,  &c. 
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api^ears  by  a  Memorandum  of  Agreement  bearing  even  date  with 
these  presents : 

Declaration  by  NOW    THESE    PEESENTS    WITNESS   that    in    pm-suance 

vesfcing\and  of    the    power    for    this    purpose    conferred   on    them    by   the 

flU^frmf '"'  Lands  Clauses  Consohdation  Act,  1845,  the  Company  hereby 

commonable  declaro  that  the  Land  described  in    the  Schedule   hereto   shall 

rights. 

henceforth  vest  in  the  Company  freed  and  discharged  from  all 
commonable  and  other  rights,  on,  over  or  in  respect  of  the  same. 
In  witness,  &c. 

The  Schedule  above  refereed  to. 

(To  contain  particulars  of  tlie  land  acquired.) 


Parties. 


Conveyance  of 
copyholds 
under  L.  C.  C. 

Act,  1845. 


No.  VI. 

CONVEYANCE  of  Copyholds  by  the  Tenant  on  the  Kolls  to  a 
Company  under  the  Lands  Clauses  Consolidation  Act, 
1845  (o). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (here- 
inafter called  the  Vendor),  of  the  one  part,  and  the Eailway 

Company  (hereinafter  called  the  Company)  of  the  other  part : 

(o)  In  place  of  this  Precedent  the  form  in  Schedule  A  of  the  L.  C.  C.  Act, 
1845,  is  sometimes  used.  S.  95  of  the  L.  0.  C.  Act,  1845,  provides  (1)  that 
every  convej'ance  of  copyholds  to  the  promoters  of  the  undertaking  shall  be 
entered  on  the  rolls  of  the  manor ;  (2)  that  on  payment  of  the  fees  which 
would  have  been  due  on  a  surrender  the  steward  shall  make  the  enrolment ; 
and  (3)  that  every  conveyance  when  enrolled  shall  have  the  same  effect  as  if 
the  land  were  freehold,  but  until  enfranchisement  the  land  shall  remain 
subject  to  the  customary  fines,  »S:c.  S.  96  provides  for  the  enfranchisement 
of  the  land  by  the  promoters  within  three  months  after  enrolment  or  one 
month  after  possession  is  taken,  whichever  first  happens.  Under  s.  97  the 
lord  must  enfranchise  on  payment  of  the  compensation  money,  and  if  he 
fails  to  do  so  the  promoters  can  enfranchise  themselves  by  a  deed  poll. 
S.  98  provides  for  the  apportionment  of  customary  rents.  Though,  on 
enrolment,  the  land  passes  as  freehold  it  still  remains  subject  to  the  cus- 
tomary dixes,  including  fines  payable  on  the  deaths  of  the  vendor  and  his 
successors  before  or  after  enrolment,  which  must  be  included  in  the  com- 
pensation for  enfranchisement :  Lord  Levonfield  v.  L.  &  N.  W.  Ry.  Co.,  1907, 

1  Ch.  38  ;  76  L.  J.  Ch.  33  ;  D.  of  North umherl and  v.  Tynemonth  Corjm.,  1909, 

2  K.  B.  374  ;  78  L.  J.  K.  B.  767.  This  Precedent  affords  an  exceptitm  to 
the  rule  that  a  common  law  assurance  by  a  tenant  on  the  rolls  gives  rise  to^ 
a  forfeiture. 
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Whereas  on  the day  of the  Vendor  was  admitted  to  Admission  of 

V       rl 

the  copyhold  hereditaments  hereinafter  described  To  hold  to  the 
Vendor  and  his  heirs  at  the  will  of  the  lord  according  to  the 
custom  of  the  Manor  of ,  in  the  County  of  : 

And   whereas  the  Company  require  and  are  under  the That  Company 

Railway    Act,    19—,    and    the     Acts    incorporated    therewith  fo.^p^'rpot'^^^^^^ 
(including  the  Lands  Clauses  Consolidation  Act,  1845)  authorised  the  Special  Act. 
to  acquire  and  hold  the  said  hereditaments  for  the  purposes  of 
the  said  Act  of  19 —  : 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Co  npany  Agreement 
the  hereditaments  hereinafter  described  free  from  incumbrances 
for  an  estate  of  inlieritance  according  to  the  custom  of  the  said 

Manor   at   the   price   of   £, ,  which    sum    sluill    include    all 

compensation  for  severance,  damage,  or  otherwise: 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  statutory  con- 

of  the  said  agreement  and  in  consideration  of  tlie  sum  of  £, copyholds. 

now  paid  by  the  Company  to  the  Vendor  (the  receipt  of  which 
sum  the  Vendor  hereby  acknowledges),  the  Vendor,  As  Beneficial 
Owner  and  pursuant  to  the  Lands  Clauses  Consolidation  Act, 
1845,  hereby  conveys  unto  the  Company 

All  those,  Sec.  (F'orin  Xo.  3,  Sect.  IT.,  suj). ;   the  minerals  iriU  Parcels. 
not  ixiss,  being  vested  in  the  lord  of  the  Manor). 

To  Hold  unto  the  Company  and  their  assigns  at  the  will  of  the  Habendum. 
lord  according  to  the  custom  of  the  said  Manor  ut  and  under 
the  rents,  fines,  suits  and  services  therefor  due  and  of  right 
accustomed  (p),  and  so  that  upon  enrolment  of  these  presents  on 
the  court  rolls  of  the  said  Manor  the  said  hereditaments  shall 
forthwith  become  and  devolve  as  freehold  hereditaments. 

{Add  aeknonledgnient  and  nndcrtakin<i  as  to  stewards  copies  and 
documents,  Form  Mo.  6,  Sect.  III.,  sup. ;  also  Form  Xo.  11, 
Sect.  III.,  if  required.) 

In  witness,  &c. 


( p)  It  is  conceived  that  it  is  correct  to  use  the  usual  words  applicable  to  a 
covenant  to  surrender,  as  the  land  does  not  become  freehold  until  after 
enrolment. 


P.  33 
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Parties. 


No.  VII. 

CONVEYANCE  hy  a  Eailway    Company    of    Superfluous 
Lands  (^/). 


THIS   INDENTUKE,  made,  &c.,  Between  the 


Railway 


Company  (hereinafter  called  the  Company),  of  the  one  part,  and 
A.  B.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other  part: 


Superfluovis 
lands  to  be 
sold  within 
ten  years,  or 
in  default  to 
vest  in  owners 
of  adjoining 
lands. 


Eight  of  pre- 
emption, &c. 
as  to  lands  not 
in  a  town  or 
built  upon,  &c. 


Eight  of  pre- 
emption to  be 
claimed  within 
six  weeks. 

Evidence  of 
refusal,  &c. 


Points  decided 
as  to  super- 
fluous lands. 


(7)  With  respect  to  lands  acquired  by  the  promoters  of  the  undertaking 
which  shall  not  be  required  for  the  purposes  thereof,  s.  127  of  the  L.  0.  C. 
Act,  1845,  provides  that  within  the  period  prescribed  by  the  special  Act,  oi', 
if  no  period  be  prescribed,  then  within  ten  years  after  the  expiration  of  the 
time  limited  by  the  special  Act  for  the  completion  of  the  works,  the 
promoters  shall  absolutely  sell  and  dispose  of  such  superfluous  lands,  and 
that  in  default  thereof  all  such  superfluous  lands  remaining  unsold  at 
the  expiration  of  such  period  shall  thereupon  vest  in  and  become  the 
property  of  the  owners  of  the  lands  adjoining  thereto,  in  proportion  to  the 
extent  of  their  lands  respectively  adjoining  the  same. 

S.  128  provides  that  before  the  jiromoters  of  the  undertaking  dis2:)0se  of  any 
such  superfluous  lands,  they  must,  unless  the  lands  be  situated  within  a  town, 
or  be  lands  built  upon  or  used  for  building  purposes,  first  offer  to  sell  the 
same  to  the  person  then  entitled  to  the  lands  (if  any)  from  which  the  same 
were  originally  severed ;  or  if  such  person  refuse  to  purchase  the  same,  or 
cannot,  after  diligent  inquirj^  be  found,  then  the  like  off'er  must  be  made 
to  the  pei'son  or  the  several  persons  whose  lands  immediately  adjoin  the 
lands  proposed  to  be  sold,  such  persons  being  capable  of  entering  into  a 
contract  for  the  purchase  of  such  lands ;  and  where  more  than  one  such 
person  is  entitled  to  such  right  of  pre-emption,  tlie  offer  is  to  be  made  to 
such  persons  in  succession  in  such  order  as  the  promoters  think  fit. 

Under  s.  1 29  the  right  of  pre-emption  must  be  claimed  within  six  weeks 
after  the  offer,  and  a  declaration  made  before  a  justice  by  some  disinterested 
person  (statiiig  that  the  off'er  was  made  and  refused,  or  not  accepted  within 
the  six  weeks ;  or  that  the  person  or  all  the  persons  entitled  to  the  right  ol' 
pre-emption  wei-e  out  of  the  country,  or  could  not,  after  diligent  inquiry, 
be  found,  or  were  not  capable  of  contracting)  is  made  sufficient  evidence  of 
the  facts  therein  stated. 

The  following  points  have  been  decided  with  respect  to  superfluous 
lands:  — (1)  That  the  question  whether  land  is  to  be  deemed  superfluous 
within  the  meaning  of  s.  127  must  be  determined  at  the  expii'ation  of  the 
ten  years.  If  it  is  not  superfluous  then,  but  becomes  so  atterwards,  the 
section  does  not  apply:  G.  W.  Ry.  Co.  v.  May  (1874),  L.  E.  7  H.  L.  283  ;  43 
L.  J.  Q.  B.  233.  (2)  That  land  is  superfluous  if,  at  the  end  of  the  ten  years^ 
it  is  not  then  wanted  for  the  purpose  of  the  railway,  and  there  are  no 
piu-poses  in  connexion  with  the  railway  iov  which  it  can  reasonably  be  ex. 
pected  that  it  will  be  wanted  afterwards  :  Hooper  v.  Bourne  (1880),  5  A.  C.  li 
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Where \s  under    the    powers  of    the Railway   Act,  18— ,  Recite  cou- 

•  •  1  1    £  -v    \r        t     e  veyanceto 

the   Company  some   time    snice    purchased  trom  a,  i.,  or,  <xc.,  Railway 
certain  lands,  of    whicli  the  lands    hereinafter   described   form  <^o™P*"y- 
part,  and  the  same  were  accordingly  conveyed  to  the  Company 

by  an  Indenture  dated  the day  of ,  and  made  between 

the  said  X.  Y.  of  the  one  part   and  the  Company  of  the  other 
part : 

And  whereas  the day  of   was  tbe    time  limited  by  Day  fixed  for 

.  n         1  1  i.1  1         completion  of 

the     said     Act    for     the    completion    of     the    works    thereby  works, 
authorised : 

And  whereas  the  hereditaments  hereinafter  described  are  not  That  land  is 

1    »        ,  1  n    J 1  •  1     \     J.  not  required 

required  for  the  purposes  oi  the  said  Act :  by  company. 

And  whereas  the  said  X.  Y.  died  (/•)  on  the day  of Title  of  owners 

a  widower  intestate,  leaving  C.  Y.,  of,  &c.,  and  E.  Y.,  of,  &c.,  his  i°ands.°'""^° 
co-heiresses  at  law,  and  the  said  C.  Y.  and  E.  Y".  are  the  persons 
now  entitled  to  the  lands  from  which  the  hereditaments  herein- 
after described  were  severed,  and  are  also  owners  of  the  lands 
immediately  adjoining  tbe  hereditaments  hereinafter  described: 

49  L.  J.    Q.  B.  370;    Bdfs   v.   G.  E.   R;j.    (1878),    ;j   Ex.  D.   182;  aff.  by 
H.  L.,  49    L.  J.  Ex.  197;  28  W.  E.  50;  as  to  what  is  sufficient  evidence 
that    the    land    has  become   superfluous,    see   Hohhs    v.    Mid.    Rtj.  (1882), 
20  Ch.  D.  418;  Dinihill  v.  .V.  E.  Ihj.,  1896,  1  Ch.  121 ;  65  L.  J.  Ch.  178;  it 
is  a  question  of  mixed  law  and  fact :  Marjie  v.   CaUander,  (ir.  By.  Co.,  1898, 
A.  C.  270  ;  67  L.  J.  P.  C.  58.     (3)  That  in  order  to  prevent  superfluous  land 
from  vetting  in  the  adjoining  owners,  the  sale  must  be  absolute,  without  any 
reservation  of  interest  to  the  company  :  L.  tt  S.  W.  Ry.  Co.  v.  Gumm  (1882), 
20  Ch.  D.  562  ;  51  L.  J.  Ch.  530.     And  where  a  railwaj^  company  sold  super- 
fluous land  with  a  covenant  to  resell  certain  portions  to  them,  if  required, 
it  was  held  that  the  sale  was  void  as  regards  those  portions,  but  ^•alid  as  to 
the  remainder:    Ray  v.    Walker,  1892,   2  Q.  B.   88;    61  L.   J.   Q.   B.   718. 
(4)  That  where  there  are  several  properties  adjoining  the  superfluous  land, 
it  should  be  divided  among  the  several  owners  in  proportion  to  the  front- 
age of  each  :  Moody  v.  Corhett  (1866),  L.  E.  1  Q.  B.  510 ;  35  L.  J.  Q.  B.  161  ; 
but  compare  Smith  v.  S.  (1868),  L.  E.  3  Ex.  at  p.  287.     (5)  That  the  surface 
over  a  tunnel  is  not  superfluous  land:  Re  Met.  Ry.  Co.  and  Cosh  (1880), 
13  Ch.  D.  007;  49  L.  J.  Ch.  277;  Mid.  Ry.  Co.  v.  Wright,  1901,   1  Ch.  at 
p.  743  ;    Re  Lanes,  and  Yorks.  Ry.  and  E.  of  Derby  (1909),  100  L.  T.  44. 
(6)  That  a  sale  of    superfluous  land  may  be  made  subject  to  restrictive 
covenants  as  to  user :  Re  Higyins  and  Hitchman   (1882),  21   Ch.  D.  95;  51 
L.  J.  Ch.  772;  but  see  L.  &  S.  W.  Ry.  Co.  v.  (iomm,  sup.     And  see  generally 
the  notes  on  these  sections  in  Browne  and  Theobald,  3rd  ed.,  pp.  234  et  seq. 

[r)  If  X.  Y.  died  after  1897  the  adjoining  freehold  land  would  vest  in  the 
administrator,  and  the  conveyance  by  him  to  the  co-heiresses  should  be  recited. 

33—2 
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Declaration  of 
offer  to  sell 
to  owners 
and  non- 
accijptance. 


Agreement 
for  sale. 


Conveyance. 


And  whereas  N,  0.,  of,  &c.,  a  person  not  interested  in  the 
matter  in  question,  has  made  a  declaration  in  writing,  dated  the 

day  of  ,  before  P.  Q.,  of,  &c.,  a  Justice  of  the  peace  for 

the  County  of  ,  not  interested  in  the  said  matter,  and  has 

thereby  declared  that  an  offer  to  sell  the  hereditaments  herein- 
after described  was  duly  made  by  the  Company  to  the  said  C.  Y. 

and  E.  Y.  on  the day  of  ,  and  that  such  offer  was  not 

accepted  by  them  or  either  of  them  within  six  weeks  of  making 
the  same  : 

And  avhereas  since  the  date  of  the  said  declaration  the 
Company  have  agreed  to  sell  to  the  Purchaser  tlie  hereditaments 
hereinafter  described  and  the  fee  simple  thereof  in  possession 
free  from  incumbrances  at  the  price  of  £ : 

NOAV  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration 

of    the   sum   of    £ now    paid    by    the    Purchaser    to    the 

Company  (t]ie  receipt,  itc),  the  Comj^any  hereby  grants  (s)  unto 
the   Purchaser 

All,  &c.  {iice  Forms  in  Sect.  II.,  .^iip.)  [save  and  except  all 
such  mines  and  minerals  under  the  said  lands  as  by  virtue  of  the 
liailways  Clauses  Consolidation  Act,  18-15,  were  excepted  out  of 
the  conveyance  of  the  said  lands  to  the  Company  (O], 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 

2,  Tnis  Company  hereby  acknowledge,  &c.  {acknowledgineiit 
(iiicl  umlertaJciiig  as  to  iJociiiiu'iits,  I'orin  No.  6,  Sect.  111.,  sup.  Add 
Form  No.  11,  Sect.  III.,  if  re<iuired). 

In  witness  whereof  the  Company  have  caused  their  common 
seal  to  be  hereunto  affixed,  and  the  Purchaser  has  hereunto  set 
his  hand  and  seal  the  day  and  year  first  above  written. 

The  common  seal  of  the  ■ Railway  Company  was  affixed 

to  the  within-written  Indenture  in  the  presence  of  us  : 

E.  F.,|    ,,.      , 
^    -u-    I    Directors. 
(j.  J1.,J 

I.  K.,  Secretary. 


When  "grant"       («)  By  the  Ij.  C.  C.  Act,  1845,  s.  132,  it  is  provided,  that  in  conveyances  i 

operates  ^f  l^mX  by  the    promoters   of   the   undertakins-  the   word   "  ^raut "   shall  j 

as  express  *'  ^  n-iin/.i 

covenants.  operate  as  express  covenants  for  title  and  for  further  assurance. 

it)  This  exception  will  be  omitted  if  the  company  expressly  purchased  the  ] 

mines  and  minerals.  _  > 
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No.    VIII. 

CONVEYANCE  of  Feeeholds  belonging  to  a  Limited  Com- 
pany on  a  sale  hj/  the  Liquidatoks  (»). 

THIS  INDENTURE,   made,  &c.,  Between  the Company,  Parties. 

Limited,  in  liquidation  (hereinafter  called  the  Company),  and 
A,  B.,  of,  &c.,  and  C.  ~D.,  of,  itc,  liquidators  of  the  Company, 
(hereinafter  called  the  Vendors),  of  the  one  part,  and  E.  F.,  of,  etc. 
(hereinafter  called  t!ie  Purchaser),  of  the  other  part : 

Whereas  at  the  date  of  the  confirmation  of   the   resolution  Seisin  of 
hereinafter  mentioned  the  hereditaments  hereinafter  described     "^p*^" 
were  and  still  are  vested  in  the  Company  in  fee  simple  free  from 
incumbrances  : 

And   whereas  by    special    resolution    of    the  Company,  duly   Special  i-eso- 

.  ,      ,  ,  .       ,       lution  for 

passed  said  confirmed  at  extraordinary  meetmgs  held  respectively  winding-up, 

on   the day    of  and    the day   of ,    it    was  menroniqui- 

i-epolved  that  the  Company  be  wound  up  voluntarily,  and  that  •I'^to^'s- 
the  Vendors  be  and  they  were  accordingly  appointed  liquidators 
for  the  purpose  of  such  winding  up  : 

And  whereas  the  Vendors,  for  and  on  behalf  of  the  Company,  Agreement 
have  agreed  to  sell  the  hereditaments  hereinafter  described  and 
the  fee  simple  thereof  in   possession  free  from  incumbrances  to 
the  Purchaser  at  the  price  of  M : 

NOW  THIS  INDENTUEE  WITNESSETH  that   in  pursuance  Conveyance. 

of  the  said  agreement  and  in  consideration  of  the  sum  of  M 

now  paid  by  tiie  Purchaser  to  the  Vendors  as  such  liquidators 
as  aforesaid  (the  receipt  of  which  sum  the  Vendors  and  the 
Company  hereby  acknowledge),  the  Company,  by  the  direction 
of  the  Vendors    as    such    liquidators    as    aforesaid  (x),   here!)}' 

(«)  The  Companies  (Cousolidatiou)  Act,  1908,  s.  186,  authorises  the  Conveyance  by 
liquidators  in  a  voluntary  winding-up  to  exercise,  without  the  sanction  of 
the  Court,  all  the  powers  conferred  on  the  official  liquidator  by  the  same 
Act.  Under  s.  151  the  official  liquidator  can,  with  the  sanction  of  the  Court, 
sell  the  real  and  personal  estate  of  the  company,  execute  deeds,  receipts,  «S:c., 
and  for  that  purpose  use  the  company's  seal.  The  liquidation  does  not  take 
the  legal  estate  out  of  the  company  :  lie  Oncitfal,  iir.  Co.  (1874),  Ti.  R.  9  Ch. 
at  p.  560. 

(.'•)  On  a  sale  by  liquidators  it  is  usual  to  provide  that  covenants  for  title 
shall  not  be  given.  Apart  from  condition  it  is  conceived  that  the  company 
shijuld  convey  "  as  beneficial  owners." 
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Habendum. 


[As  Beneficial  Owners]  convey  and  the  Vendors,  As  Trustees, 
hereby  convey  and  confirm  unto  the  Purchaser 

All,  &c.  {see  Forms  in  Seef.  II.,  sup.), 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 

{Acknonied(]iiie)it  as  to  docKinents,  Form  No.  6,  Seet.  III.,  sup., 
hi/  tlte  l^eiidors,  and  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness  whereof  the  Vendors,  as  such  liquidators  as 
aforesaid,  have  caused  tlie  common  seal  of  the  Company  to  he 
affixed  to  these  presents,  and  the  Vendors  have  hereunto  set 
their  hands  and  seals,  the  day  and  year  first  above  written. 


Parties. 


Recital  of 
Vendor's 
seisin,  and 
agreement  by 
education 
authority  to 
l^urcliase  land 
for  school. 


Dixties  on  land 
values  in  ease 
of  rating 
authorities. 


Group  B. — Conveyances  to  and  by  Municipal  Authopjties  (ij). 

No.  I. 

CONVEYANCE  of  Land  to  a  Local  Education  Authority 
for  a  School. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  ttc.  (here- 
inafter called  the  Vendor),  of  the  one  part,  and  the  Count}^ 

Council  (hereinafter  called  the  Council)  [or  the  Mayor,  Alder- 
men, and  Burgesses  (-)   of  the  Borough  of  ,  acting  by  the 

Council  (hereinafter   called  the  Corporation )  ]    [or  the  Urban 

District    Council    of    (hereinafter    called    the    Council)] 

(  2^iirr]uisej-)  of  the  other  part  : 

Whereas  the  Vendor  is  now  seised  in  fee  simple  in  possession 
free  from  incumbrances  of  the  hereditaments  hereinafter 
described : 

And  whereas  the  Council  [the  Corporation],  acting  as  the 
Local  Education  Authority  and  being  desirous  of  acquiring  the 
said  hereditaments  as  a  site  for  a  school,  have,  under  the  powers 
conferred  on  them  by  the  Education  Acts,  1870  to  1909,  agreed 
with  the  Vendor  for  the  purchase  thereof  at  the  price  of  £, : 

(//)  "  Eating  authorities,"  iuchidiug  a  statutory  combination  of  two  or 
more  "  rating  authorities,"  are  exempt  from  all  the  duties  on  land  values  : 
Fin.  (1909-10)  Act,  1910,  s.  35.  On  a  sale,  lease,  or  periodical  valuation 
increment  value  duty  is  to  be  deemed  to  have  been  paid — i.e.,  a  purchaser 
from  a  rating  authority  will  only  be  liable  when  he  sells  or  leases  in  respect 
of  the  benefit  accruing  since  his  purchase.  For  definition  of  "  rating 
authority,"  see  sub-s.  2. 

(2)  The  land  must  be  conveyed  to  thq  corporation  :  Ee  Leeds  Institute, 
1909,  1  Ch.  500  ;   78  L.  J.  Ch.  321. 
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NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance  Conveyance. 

of  the  said  agreement  and  in  consideration  of  the  sum  of  £ 

now  paid  hy  the  Council  [or  Corporation]  to  the  Vendor  (the 
receipt  of  which  sum  the  Vendor  hereby  acknowledges)  (a),  the 
Vendor,  As  Beneficial  Owner,  hereby  conveys  unto  the  Council 
[or  Corporation] 

All  that,  &c.  (see  FoDns  in  Sect.  II.,  siij}.), 

To  HOLD  unto  and  To  the  use  of  the  Council  \_or  Corporation] 
and  their  assigns  in  fee  simple  (b). 

{Acknowledciment,  dx\,  as  to  documents,  Form  Xo.  6,  Sect.  III. ; 
also  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 

No.  11. 
CONVEYANCE    of   Land    to    a    Parish    Council    for    a 

PiECREATION    GrOUND  (c). 

THIS  INDENTUPvE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties, 
after  called  the  Vendor),  of  the  one  part,  and  the  Parish  Council 

of ,  in  the  County  of (hereinafter  called  the  Council), 

of  the  other  part  : 

Whereas  the  Vendor  is  now  seised  in  fee  simple  in  possession  Recital  of 


free    from 
described  : 


ineuml)rances     of     the    hereditaments    hereinafter 


Vendor's 


(a)  If  tlie  vendor  is  under  a  disability  (see  L.  (J.  C.  Act,  1845,  s.  69),  and 
if  the  purchase -money  amounts  to  £200,  this  sum  must  be  paid  into  Court, 
unless  the  sale  is  made  by  the  tenant  for  life  under  the  powers  of  the  S.  L. 
Act,  1882,  in  which  case  see  s.  21  (ix.),  and  Wolst.  Conv.  Acts,  9th  ed.,  368. 

A  corporation  cannot  be  seised  '•  to  the  use  "  of  another ;  hence  there  can 
be  no  resulting  vise.  In  conveyances  to  corporations  the  words  "  to  the  use 
of  "  in  the  habendum,  though  usual,  may  be  omitted. 

{h)  If  such  words  as  "  for  the  i^urposes  only  of  a  school  "  are  added,  the 
purchasing  authority  can  nevertheless,  with  the  consent  of  the  Board  of 
Education  and  the  approval  of  the  Local  Goveinment  Board,  use  the  land 
for  other  purposes  :  Education  (Administrative  Provisions)  Act,  1909,  s.  5. 
A  gift  of  land  under  the  School  Sites  Act,  1841,  reverts  to  the  donor  if  the 
purposes  for  which  it  was  given  fail:  A.-G.  v.  SJicuhvell,  1910,  1  Ch.  92; 
79  L.  J.  Ch.  113. 

Where  the   purchasing    authority   takes   a   conveyance   with   notice    of 

restrictive  covenants  the  covenantee  cannot  maintain  an  action  for  breach  ; 

his  only  remedy  is  compensation  under  the  L.  C.  C.  Act,  1845,  s.  68  :  Kirhy 

V.  Harroyate  School  Pwurd,  1&96,  1  Ch.  437  ;  G5  T-.  J.  Ch.  376  ;  and  see  Long 

'  Eaton,  &('.  Co.  v.  Midland  Ry.,  1902,  2  K.  B.  574  ;   71  L.  J.  K.  B.  837. 

((■)  Local  Gov.  Act,  1894,  s,  8  (b). 


Statute  of 
Uses  as  regards 
corporations. 

User  for  other 
than  educa- 
tional pur- 
poses. 


Restrictive 
covenants. 


520 


PURCHASE    DEP^D.S    (pRECEDENTS). 


Agreement  by 
Parish  Council 
with  consent 
of  parish 
meeting  and 
County  Council 
to  purchase. 


Conveyance. 


Parcels. 
Habendum. 


And  whereas  the  Council,  being  desirous  of  providing  a 
recreation  ground  for  the  said  parish,  have,  with  the  consent  of  a 

parish  meeting  held  on  the  ■ day  of ,  19 — ,  signified  by 

a  resolution  passed  at  that  meeting  and  with  the  consent  also  of 

the  County   Council,    signified   by  an    Order  of   the    said 

Council  dated  the  day  of ,  19 —  (d),  agreed  with  the 

Vendor  to  purchase    the  said    hereditaments  for   the   purpose 
aforesaid  at  the  price  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 

of  the  said  agreement  and  in  consideration  of  the  sum  of  £ 

now  paid    by  the  Council  to   the  Vendor  {tlie  receipt,  d'C.),  the 
Vendor,  As  Beneficial  Owner,  hereby  conveys  unto  the  Council 
All,  &c.  (see  Forms,  Sect.  II.,  sup.), 

To  HOLD  unto  and  To  the  use  of  the  Council  and  their  assigns 
in  fee  simple. 

{Acknowledgment,  d-c,  as  to  doca)nents,  Form  No.  6,  Sect.  III.  ; 
also  Form  No.  11,  Sect.  III.,  if  necessary.) 

In  witness  whereof  the  Vendor  has  hereunto  set  his  hand  and 
seal,  and  C.  D.,  of,  &c.,  the  chairman  presiding  at  a  meeting  of 
the  said  Parish  Council,  and  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.,  two 
other  members  of  the  said  Parish  Council,  have,  at  the  said 
meeting  for  and  on  behalf  of  the  said  Parish  Council,  set  their 
hands  and   seals  the  day  and  year  first  above  written  (c). 

Signed,  sealed,  and  delivered  by  the  above- 
named  A.  B.  in  the  presence  of . 

Signed,   sealed,  and  delivered  at  a  meeting  of 

the  said  Parish  Council  held  on  the day 

of ,  19 — ,  by  the  above-named  C.  D.,  the 


Loans  to 

Parish 

Council. 


(r/)  It  is  assumed  that  the  i^iirchase-money  will  have  to  be  raised  by  a 
loan.  The  Local  Gov.  Act,  1894,  s.  11  (1),  provides  that  the  parish  council 
may  not,  without  the  con.sent  of  a  parish  meeting,  incur  expenses  involving 
a  rate  exceeding  threepence  in  the  pound  or  which  will  involve  a  loan,  and 
(2)  that  the  ap])roval  of  the  county  council  must  be  obtained  where  the 
parish  council  incur  any  expense  which  will  involve  a  loan.  S.  12  (2) 
authorises  the  county  council  to  lend  money  to  the  parish  council,  without 
the  sanction  of  the  Local  Government  Board,  for  jmrchasing  land,  (tc.  As 
to  gifts  for  the  purpose  of  recreation  grounds,  see  the  Eecreation  Grounds 
Act,  1859.  As  to  the  transfer  of  recreation  grounds  from  trustees  to  parish 
councils,  see  Local  Gov.  Act,  1894,  s.  14  ;  Open  Spaces  Act,  1906,  s.  3. 

(e)  Local  Gov.  Act,  1894,  s.  3  (9).       - 
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chairman  presiding  at  the  said  meeting,  and 
the  above-named  E.  F.  and  G.  H.,  members  of 

the  said  Council,  in  the  presence  of , 

Clerk  to  the  said  Parish  Council. 


No.  III. 
CONVEYANCE  o/  Freeholds  to  a  County  Council. 

THIS  INDENTURE,  made,  &c.,  Between  A.B.,of,  &c.  (herein-  Parties. 

after  called  the  Vendor),  of  the  one  part,  and  the County 

Council  (hereinafter  called  the  Council)  of  the  other  part  : 

Whereas  the  Vendor  is  seised  in  fee  simple  in  possession  free  Seisin  of 

i-pi  -IT  ^  emlor. 

from  incumbrances  of  the  hereditaments  liereinafter  described  : 

And    whereas  the   said  hereditaments  are  required    by  the  Powerof 

/-I  ;       /-(  •!     rrt  1     <-'ouncil  to 

Council  tor  the  purposes  of   the County  Council   LCreneral  acquire  the 

Powers]  Act,  19 — ,  and  the  Council  are  under  that  Act  and  the 
Acts  incorporated  therewith  (including  the  Lands  Clauses  Con- 
solidation Act,  1815)  authorised  to  take  and  use  the  said  here- 
ditaments for  the  purposes  aforesaid  : 

And  whereas  the  Council   have  agreed  with  the  Vendor  to  Agreement  for 
purchase  the  said  hereditaments  for  an  estate  in  fee  simple  in 

possession  free  from  incumbrances  at  the  price  of  M ,  which 

sum  it  was  agreed  should  include  compensation  for  severance, 
damages,  or  otherwise  : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Conveyance. 

of  the  said  agreement  and  in  consideration  of  the  sum  of  £, 

now  paid  by  the  Council  to  the  Vendor  (tlie  receipt,  dr.), 
the  Vendor,  As  Beneticial  Owner,  herebj^  conveys  unto  the 
Council 

All  that  {Fovm  No.  3,  Sect.  II.,  sup.),  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Council  and  their  assigns  Habendum. 
in  fee  simi)le. 

{Add    aclninivh'diiiiieut    na   to  prodiictioti   of     docniiinifs,     Form 
No.  6,  Sect.  III.;  cdso  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 
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No.   IV. 

DEED  POLL  hji  a  County  Council  under  the  Lands 
Clauses  Consolidation  Act,  1845,  u-lwrc  the  Owner 
of  the  Land  cannot  J>e  found  (/). 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME  the 

County    Council    (hereinafter   called    the    Council)   send 

GREETING  tliis  • day  of : 

■Recital  of  title.       Whereas  (/"u'c'/Yf^  title  of  X.  SO  far  as  kiio/cn): 


Cases  where 
promoters  can 
vest  tlie  land 
in  themselves 
by  deed  poll. 


(,/')  See  L.  C.  C.  Act,  ss.  76,  77,  which  enable  the  promoters  to  acquire 
the  laud  iu  the  mauuer  showu  iu  the  text.  S.  76  applies  to  the  following 
cases: — (1)  If  the  owner  refuses  to  accept  the  pLU'chase-monej''  agreed  or 
awarded  ;  (2)  If  the  owner  neglects  or  fails  to  make  out  a  title  to  the  pro- 
perty' to  the  satisfaction  of  the  promoters  ;  (3)  If  the  owner  i-efuses  to  convey ; 
or  (4)  If  the  owner  is  absent  from  the  kingdom,  or  cannot  after  diligent 
inquiry  be  found,  or  fails  to  appear  before  a  jurj'.  A  jjerson  who  admits  that 
he  has  no  title  to  the  land  cannot  be  an  "  owner  "  within  s.  76  ;  he  cannot  fix 
the  price  adversely  to  the  true  owner :  WellsY.  GhelmsfunlL.  B.  (1880),  loCh.  D. 
108;  49  L.  J.  Ch.  827.  The  machinery  of  the  two  sections  is  as  follows: — 
(1)  The  piu'chase-money  agreed  or  awarded  must  be  paid  into  Court  to  the 
credit  of  the  parties  interested  in  the  property  "  describing  them  so  far  as  the 
promoters  can  "  :  s.  76  ( V.-C.  ^Vood  appears  to  have  read  the  words  in  inverted 
commas  as  meaning  that  the  persons  were  to  be  described,  see,  Douglass  v. 
L.  &  N.  W.  By.  Co.  (1857),  3  K.  &  J.  at  p.  179;  and  see  Wells  v.  Chelmsford 
L.  B.,  sii}>.).  (2)  Upon  payment  of  the  purchase-monej'  into  Court  a  receipt 
is  given  to  the  promoters  stating  for  what  and  for  whose  use  the  payment  is 
made ;  (3)  The  promoters  may  then  execute  a  deed  poll  containing  a  descrip- 
tion of  the  propeityin  respect  of  which  the  deposit  is  made  and  declaring  the 
circumstances  under  which  and  the  names  of  the  parties  to  whose  credit  the 
deposit  is  made  ;  (4)  The  deed  must  be  stamped  as  a  conveyance  on  sale;  and 
(5)  Thereupon  all  the  estate  and  interest  in  such  property  of  the  parties  for 
whose  use  and  in  respect  whereof  the  deposit  is  made  vests  absolutely  in  the 
promoters,  and  as  against  such  parties  the  promoters  are  entitled  to  immediate 
possession.  It  will  be  seen  that  the  credit  account  should  be  worded  as  widely 
as  possible,  see,  also  s.  75. 

As  such  a  deed  poll  is  executed  solely- under  the  statutory'  power  and  contains 
no  covenants  for  title,  the  above  course  should  only  be  resorted  to  where  all 
other  methods  fail.  If  any  persons  are  found  with  an  interest  which  they 
are  willing  to  convey  they  should  be  asked  to  do  so  and  a  deed  poll  should 
be  executed  as  well,  see,  Frend  and  Ware,  2nd  ed.,  252,  note  (a).  Where 
a  person  refuses  to  treat,  &c.,  all  the  steps  taken,  e.g.,  notice  to  treat,  notice 
to  go  before  a  jury,  &c.,  should  be  I'ecited  in  the  deed  poll. 

In  the  above  cases  the  prudent  coiu'se  is  to  always  have  the  purchase- 
money  fixed  under  the  provisions  of  the  Act.  If  it  is  merely  agreed  it 
would  seem  that  only  the  party  to  the  agreement  will  be  bound:  Ex  ]>arte 
Winder  (1877),  6  Ch.  D.  696 ;  46  L.  J.  Ch.  572. 
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And  whereas  the  Council  require  and  are  by  the Act,  Eecitai  of 

19 — ,  and  the  Acts  incorporated  therewith  (inckiding  the  Lands  Coimciito 
Clauses  Consolidation  Act,    1845)    authorised    to    acquire    the  ^3"™*'^*' 
hereditaments  described  in  the  Schedule  hereto  for  the  purposes 
of  the  said  Act  of  19 —  : 

And    whereas    the    said  X.  (if  Hving)   cannot,    after  diligent  That  x.  cannot 
inquiry,  be  found,  nor  can  the  date  of  liis  death  (if  he  is  dead)  be 
ascertained  : 

And  whereas  it  has  not  been  shown  to  the  satisfaction  of  tbe  That  Couucii 
Council  who  is  or  are  the  person  or  persons  interested  in  the  to  thepeisonT 
hereditaments  described  in  the  Schedule  hereto  as  heir  of  the  ©"titled. 
said  X.  (if  he  is  dead)  or  as  otherwise  deriving  title  under  him  : 

And   whereas    the   sum  of  £ has    been    determined  by  Valuation 

valuation  in  manner  prescribed  by  the  fifty-eighth  and  fifty- 
ninth  sections  of  the  said  Act  of  1845  to  be  the  purchase-money 
payable  by  the  Council  for  the  purchase  of  the  hereditaments 
described  in  the  Schedule  hereto  : 

And  ayhereas  on  the  ■ day  of  the  Council,  in  pursu-  Payment  hito 

ance  of  tbe  seventy-sixth  section  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  paid  the  sum  of  £ into  tbe  Bank  of  England 

with  the  privity  of  His  Majesty's  Paymaster-General  to  the  credit 
of  "  Ex  parle  the  County  Council  of  the  Administrative  County 
of — — ,  The  account  of  X.  (if  hving)  or  his  heir  or  other  the 
persons  deriving  title  from  him,  the  persons  interested  iu,.&c." 
{add  short  descyiption  of  tite  land)  : 

NOW    THESE     PRESENTS    WITNESS    that    the    Council,  Declaration 
pursuant  to  the  power  for  this  purpose  conferred  on  them  by  the 
seventy-seventh  section  of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  of  every  other  power  enabling  tliem,  hereby  declare 
that  the  hereditaments  in  respect  whereof  the  deposit  in  manner 

aforesaid  of  the  said  sum  of  £ was  made  are  the  hereditaments 

described  in  the  Schedule  hereto,  and  that  such  deposit  was  made 
to  the  credit  of  the  said  X.  (if  living)  or  his  heir  or  other  the 
persons  deriving  title  under  him  under  the  circumstances 
hereinbefore  appearing  by  reason  of  the  said  X.  being  unable  to 
be  found. 

In  witness,  &c. 

The   Schedule  above  referred  to. 

(To  contnin  jHU'ticitlar^i  of  tiic  laud  acquired,  see  Form  No.  3, 
Sect.  III.,  suj).) 


bj'  Couucii. 
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No.   V. 

CONVEYANCE  on  Sale  to  a  Municipal  Cokpoeation  or 
an  Ueban  District  Council  inircliasing  under  the 
Public  Health  Act,  1875,  or  other  Statutory 
Authority, 


Parties. 


Recital  of 

Vendor's 

seisin, 

and  agreement 
for  purchase. 


Conveyance. 


Parcels. 


Provision  that 
land  not 
required  may 
be  used  for 
other  autho- 
rised pur- 
pose (^r). 

[With  certain 
exceptions.] 


THIS  INDENTURE,  made,  &c.,  Between  A.B.,  of,  &c.  (herein- 
after called  the  Vendor),  of  the  one  part,  and  the  Mayor,  Alder- 
men,   and    Burgesses   of   the  Borough  of  ,    acting   hy   the 

Council  as  the  Urhan  Sanitary  Authority  for  the  said  Borough 
(hereinafter   called   the    Corporation)    [or   the    Urban    District 

Council  of  ,  in  the  County  of  (hereinafter  called  the 

Council)]  {jntrcltasers)  of  the  other  part  : 

Whereas  the  Vendor  is  seised  in  fee  simple  in  possession  free 
from  incumbrances  of  the  hereditaments  hereinafter  described  : 

And  whereas  the  Corporation  [or  the  Council]  have  under 
the  powers  of  the  Public  Health  Act,  1875,  ngreed  with  the 
Vendor  to  purchase  the  said  hereditaments  and  the  fee  simple 
thereof  in  possession  free  from  incumbrances  for  the  purposes 
authorised  by  section  —  of  the  said  Act  at  the  price  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1 .  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  J6 now  paid  by  the  Corporation  [or  the  Council] 

to  the  Vendor  (the  receipt  of  which  sum  the  Vendor  hereby 
acknowledges),  the  Vendor,  As  Beneficial  Owner,  hereby 
conveys  unto  the  Corporation  [or  the  Council] 

All  that,  &c.  (see  Forms  in  Sect.  II.,  sup.), 
To  HOLD   unto   and  To  the  use  of  the  Corporation    [or   the 
Council]  and  their  assigns  in  fee  simple. 

2.  It  is  hereby  declared,  that  if  any  part  of  the  hereditaments 
hereby  conveyed  shall  not  be  required  for  the  purpose  aforesaid, 
the  same  may  by  the  direction  or  with  the  sanction  of  the  Local 
Government  Board  be  used  for  any  other  purpose  for  which  the 
Corporation  [or  the  Council]  are  or  hereafter  shall  be  authorised 
by  statute  to  acquire  land  [Add,  if  so  (Kjrced,  except  that  no 
part  thereof  shall  be  used  as  the  site  of  a  hospital  for  infectious 
diseases,  or  for  any  purpose  or  in  any  manner  which  may  be  a 


{g)  See  notes  to  Prec.  XIX.  of  Agreements  for  Saje,  p.  273,  sup. 
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nuisance  or  annoyance  to  the  Vendor  or  the  persons  derivmg 
title  under  hira  as  owner  or  owners  of  any  property  adjoining 
or  near  thereto  without  his  or  their  consent  in  writing] . 

3.  {Acknowledgment  and  undertaking  as  to  documents,  Form 
No.  6,  Sect.  III.;  also  Form  No.  11,  Sect.  III.,  if  necessary.) 

In  witness,  &c. 

No.  VI. 

CONVEYANCE  on  sale  by  an  Urban  District  Council 
under  tlte  powers  of  the  Private  Street  Works  Act, 
1892  (//),  where  the  Owner  makes  default  in  payment  of 
his  share  of  the  expenses  of  the  I:mprovement. 

THIS  INDENTURE,  made,  &c.,  Between  the  Urban  District  Parties. 

Council  of ,  in  the  County  of (hereinafter  called  the 

Council),  of  the  one  part,  and  C.  D.,  of,  kQ.  (hereinafter  called  the 
Purchaser),  of  the  other  part  : 

(/i)  This  Act  (which  is  to  be  construed  as  one  with  the  Public  Health  Sale  under 
Acts)  enables  an  urban  authority  which  has  adopted  it  (see  ss.  2  and  .3)  to   w"^u*^jf  */^^* 
execute  improvement  works  in  any  private  street,  with  a  view  to  its  being   1592.         ' 
declared  a  highwaj-  repairable  by  the  inhabitants  at  large,  and  to  apportion 
the  expenses  among  the  several  premises  fronting,  adjoining,  or  abutting  on 
the  street,  see   Twickenham    U.    D.    V.    v.    Muntun,    1899,    2    Ch.  603;    6S 
L.  J.  Ch.  601.     The  share  of  expenses  payable  in  respect  of  each  property  is 
charged  on  that  property  as  from  the  date  of  the  completion  of  the  works  ; 
it  makes  no  diflerence  if  the  ownership  has  changed  after  service  of  the 
notice  :   East  Ham  U.  D.  C.  v.  AyUtt,  1905,  2  K.  B.  22 ;    74  L.  J.  K.  B.  471 ; 
and  the  urban  authority  have,  under  s.   13  of  the  Act,  for  the  recovery  of 
that  sum  and  interest  all  the  powers  and  remedies  of  the  Conv.  Act,  1881, 
as  if  they  were  mortgagees  having  powers  of  sale  and  leasing  and  of  appoint- 
ing a  receiver. 

It  had  been  decided  that  the  charge  is  on  the  premises,  and  not  on  any   Charge  for 

particular  estate  or  interest  therein:  Cvrpn.  of  Birminqham  v.  Baker  (1881),    share  of  ex- 

•*         •  "^  ^  '      penses  is  on 

1(    Ch.  D.  782;  Be  Fizzi,  1907,   1    Ch.   67;  76  L.   J.  Ch.  87,  from  which  it   the  fee  simple. 

seems  to  follow  that  the  sale  should  be  of  the  fee  simple,  even  though  the 

present  owner,  as  defined  by  s.  4  of  the  P.  H.  Act,  1875  (which  definition  is 

incorporated  by  s.  5  of  the  Private  Street  Works  Act,  1892),  may  have  only 

a  leasehold  interest.     (As  between  a  lessor  and  a  lessee  who  covenanted  in 

his  lease  to  pay  all  rates,  taxes,  outgoings,  &e.,  the  lessee  is  liable  for  the 

cost  of    paving    works:    Greaves  v.    WhUmarsh,    1906,    2   K.    B.    340;     75 

L.  J.  K.  B.  633.)     But  if  the  property  is  subject  to  a  restrictive  covenant 

etitered  into  with  the  owner  of  adjoining  propertj^  the  sale  will  be  subject 

to  such  covenant :  Guardians  of  Tendring  Union  v.  Doivton,  1891,  3  Ch,  265  ; 

'61  L.  J.  Ch.  82. 


526 


PURCHASE    DEEDS    (I'RECEDENTS). 


Eecital  of 
resolution 
adopting  Act. 


Resolution  to 
execute  works. 


That  A.  B.  is 
owner  of 
premises 
abutting  on 

street. 


Approval  of 

specifications, 

&c. 


Whereas   at  a  meeting  of  the  Council  held  on  the day 

of ,  18 — ,  it  was  resolved  that  the  Council  should  adopt  tlie 

Private  Street  Works  Act,  1892,  and  that  the  same  should  come 
into  operation  within  the  district  at  the  end  of  one  calendar  month 
after  the  puhlication  of  the  advertisement  of  the  resolution,  and 
the  said  resolution  was  duly  published  by  advertisement  and 
otherwise  as  required  })y  the  said  Act  (?)  : 

And  WHEREAS  at  a  meeting  of  the  Council  held  on  the 

day  of ,  19^,  it  was  resolved  to  sewer,  level,  pave,  flag  and 

channel  a  certain  private  street,  known  as ,  under  the  provi- 
sions of  the  said  Act : 

And  WHEREAS  the  premises  hereinafter  described  front  to  and 
abut  on  the  said  street,  and  at  the  date  of  the  last-mentioned 
resolution  A.  B.,  of,  &c.,  was  the  owner  of  the  premises 
within  the  meaning  of  the  said  Act : 

And  w'hereas  a  specification  of  the  works  referred  to  in  the 
said  resolution  with  plans  and  sections  thereof,  an  estimate  of  the 
probable  expenses  of  the  works,  and  a  provisional  apportionment 


The  title  to 
be  shown  by 
authority 
selling. 


(i)  With  regard  to  the  title,  the  council  i^hould  furnish  to  the  piu'chaser 
an  abstract  of  title  setting  out  the  resolutions  and  facts  recited  in  the  above 
Precedent,  and  the  same  should  be  verified  as  to  the  facts  general!}^  bj'  the 
statutory  declaration  of  the  clerk,  and  as  to  the  resolutions  by  the  production 
of  Ihe  minute-book  :  P.  TI.  Act,  1S75,  Sch.  I.,  r.  10.  For  form  of  declaration, 
see  next  Precedent. 

Evidence  must  also  be  furnished  that  the  person  on  whom  the  notices 
required  by  the  Act  were  served  was  "the  owner"  at  the  time  of  such 
service.  If  the  propertj^  was  in  the  occupation  of  a  tenant  at  rack-rent,  it 
will  bo  sufficient  to  prove  that  the  person  so  served  was  in  actual  receipt  of 
the  rent,  and  no  fvirther  proof  of  his  title  can  be  required.  If  the  property 
was  vacant,  it  will  be  necessary  to  show  that  the  person  seived  as  owner 
would  have  been  entitled  to  the  rack-rent,  had  it  been  let  at  a  rack-rent, 
which  would  involve  some  evidence  of  title,  see,  P.  H.  Act,  1875,  s.  4, 
under  definition  of  "owner."  In  the  case  of  property  incapable  bylaw 
of  being  let  at  a  rack-rent,  e.(j.,  a  church  or  a  burial  ground,  there  can  be 
no  owner,  and  therefore  no  charge  under  the  Act,  see,  Hovtisey  D.  C.  v. 
Smith,  1897,  1  Ch.  843  ;  66  L.  J.  Ch.  476,  see,  also  L.  C.  G.  v.  Wandsworth 
Borough  Council,  1903,  1  K.  B.  797  ;  72  L.  J.  K.  B.  399  ;  Hampstead  Corpn.  v. 
Mid.  Ry.  Co.,  1905,  1  K.  B.  538  ;  74  L.  J.  K.  B.  431. 

If  the  validity  of  the  charge  on  the  property  is  disputed  by  any  person 
interested,  the  council  should  institute  an  action  in  the  High  Court,  asking 
that  the  sum  claimed  to  be  due  may  be  declared  to  be  a  charge  on  the 
property,  and  for  a  sale,  see,  West  JIam  Corpn.  v.  Sliarp,  1907,  1  K.  B.  445  ; 

76  L.  J.  K.  B.  307. 

/ 
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of  the  estimated  expenses  among  the  premises  liable  to  be 
charged  therewith  under  the  said  Act  (including  the  premises 
hereinafter  described)  were  prepared  ))yX.  Y.,  the  surveyor  of 
the  Council,  and  submitted  by  him  to  the  Council,  and  the  same 
were  approved  l)y  the  Council  by  a  resolution  passed  at  a  meet- 
ing held  on  the day  of ,  19 —  : 

And  whekeas  the  last-mentioned  resolution  was  published  in  Publication  of 
the  manner  prescriljed  in  Part  II.  (A)  of  the  said  Act,  and  copies 
thereof  were  served  on  the  owners  of  the  premises  shown  as  and  service 
liable  to  be  charged  in  the  provisional  apportionment  (including 
the  said  A.  B.)   within  seven  days    after    the  date  of    the  first 
publication  : 

And  whekeas  during  one  month  from  the  date  of  the   last-  Deposit  of 
mentioned  resolution  [copies  certified  by  the  Council's  surveyor  &c^^a^office' 
of]    the    approved   specification,   plans,   sections,  estimate    and  for  inspection, 
provisional  apportionment  were  kept  deposited  at  the  Council's 
offices,  and  were  open  to  inspection  at  all  reasonaljle  times,  and 
during  the  said  month  no  objection  was  made  to  the  proposals 
of  the  Council  under  section  seven  of  the  said  Act  (/) : 

And  whereas,  the  said  works  having  been  comjileted  and  the  Final  appor- 
expenses  thereof  ascertained,  the  surveyor  of  the  Council  made  a 

final  apportionment  dated  the day  of ,  19 — ,  by  dividing 

the  expenses  in  the  same  proportions  in  which  the  same 
were  divided  in  the  provisional  apportionment,  and  the  sum 
charged  by  the  final  apportionment  on  the  premises  hereinafter 

described  was  £ : 

And  whereas  a  notice  in  writing  of  the  final  apportionment  Service  of 
was  served  on  the  owners  of  the  premises  affected  thereby  as  on  owners. 
required  by  the   said    Act,  and  in  [)articular   such  notice  was 

served  on  the  said  A.  B.  on  the day  of ,  19 — : 

And  whereas  no  objection  was  made   to  tbe  final  a[)portion-  No  objection 
uient  by  ihe  owner  of  any  j)remises  charged    with  any  expenses 
thereunder  (//()  : 


(/>■)  I.e.,  once  in  each  of  two  successive  weeks  in  a  local  newspaper  and  in 
or  near  the  street  to  which  the  resolution  relates  at  least  once  in  each  of 
three  successive  weeks. 

(/)  Tliis  section  gives  the  owner  power  to  object  on  the  grounds  mentioned 
in  the  section. 

{»i)  See  s.  12  as  to  ohjections  within  one  month  of  notice  of  the  final 
•apportionment. 
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PURCHASE    DEEDS    (pitECEDENTS). 


That  whole  of 
sum  remains 
unpaid. 


Agreement 
for  sale. 


And  whereas  the  whole  of  the  said  sum  of  £- 


Conveyance. 


Parcels. 


Acknowleclg- 
ment  and 
undertaking 
as  to  minute- 
book. 


charged  as 

aforesaid  on  the  premises  hereinafter  described  still  remains 
unpaid  with  interest  thereon  at  the  rate  of  £4:  per  cent,  per 
annum  from  the  date  of  the  said  final  apportionment : 

And  whereas  under  the  power  of  sale  conferred  on  the  Council 
for  the  recovery  of  the  said  sum  and  interest  by  the  joint  opera- 
tion of  section  thirteen  of  the  said  Act  and  of  section  nine- 
teen (n)  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
the  Council  have  agreed  to  sell  to  the  Purchaser  the  fee  simple 
of  the  premises  hereinafter  described  free  from  incumbrances  at 
the  price  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  Acts  and  of  the  said  agreement, 

and  in  consideration  of  the  sum  of   £ now  paid    by  the 

Purchaser  to  the  account  of  the  Council  at  the Bank  (the 

receipt  whereof  the  Council  hereby  acknowledge)  [or  paid  by 
the  Purchaser  to  the  treasurer  of  Ihe  Council  as  appears  by 
the  receipt  of  the  said  treasurer  indorsed  hereon,  and  which 
payment  the  Council  herel)y  acknowledge],  the  Council,  As 
Mortgagees,  hereby  convey  unto  the  Purchaser 

All,  &c.  (sec  Foniif;  i)i  Sect.  11. ,  sup.), 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 

2.  The  Council  hereby  acknowledge  the  right  of  the  Purchaser 
to  production  and  delivery  of  copies  of  the  minute-books  of  the 
Council  so  far  as  they  record  the  resolutions  hereinbefore  recited, 
and  hereby  undertake  for  the  safe  custody  thereof. 

In  witness,  &c. 


('.)  It  is  conceived  that  for  the  purposes  of  s.  19  of  the  Cony.  Act,  18S1, 
the  "  mortgage  money  "  will  be  deemed  to  have  become  due  at  the  date  of 
the  final  apportionment  or  at  the  expiration  of  one  month  from  that  date. 
But  before  selling,  the  council  must  give  the  notice  required  by  s.  20  (1) 
of  the  same  Act,  and  the  sale  must  not  be. made  until  the  expiration  of  three 
months  after  such  notice  :  Barker  v.  IlliiKjworth,  1908,  2  Ch.  20  ;  77  L.  J.  Ch. 
581.     The  purchaser,  however,  is  not  bound  to  see  to  tbis. 
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No.  VII. 

STATUTOEY  DECLARATION  of  the  Clerk  to  the  Urban 
District  Council  to  accompany  the  last  Precedent. 

I,  N.  0.,  of,  &c.  {Clerk  to  the  Council),  do  solemnly  and  sincerely 
declare  as  follows  : — 

1.  I  AM  tlie  duly  appointed  Clerk  to  the  Urban  District  Council  That  declarant 

for  •,  in  the  County  of ,  and  I  have  the  custod}"  of  the  coundf 

books  of  the  said  Council. 

2.  I  WAS  present  at  a  meeting  of  the   said  Council,  held  on  proves  the 

the  day   of   ,  18 — ,    when    the   following    resolution  resoiurions, 

was    passed  {set   out   resolution    adopting   Private   Street  Works 

Act,  1892). 

3.  I  WAS  present,  &c.  (as  above,  setting  out  resolution  to  do  u-orks 
in  Street). 

4.  I  WAS  present,  &c.  {as  above,  setting  out  resolution  adopting 
specijication  and  plans,  c(c.,  jirepared  by  survei/or). 

5.  The  last-mentioned  resolution  was  published  in  the  manner  aud  pubiica- 
prescribed  in  Part  II.  of  the  said  Act,  and  copies  thereof  were 

served  on  all  the  owners  of  the  premises  shown  as  liable  to  be 
charged  in  the  said  provisional  apportionment. 

6.  The  premises  shown  as  ]ial)le  to  be  charged  included  a 
messuage  and  premises  abutting  on  tlie  said  street,  and  described 
as,  &c.  {describe  premises). 

7.  At  the  date  of  the  provisional  apportionment  A.  B.,  of,  &c.,  Service  of 
was  the  person  receiving  the  rack-rent  of  the  premises,  and  "esoiuUcn. 
a  copy  of  the  said  resolution  was  served  on  him  by  a  prepaid 

letter  put  into  the  post  on  the day  of  and  addressed 

to,  &c.  {state  address). 

8.  The  said  specification,   plans,  sections,  estimate  and  pro-  Deposit  of 
visional    apportionment    [or   copies  certified    by   the    Council's  ^'  ^"''' 
surveyor  of  the  said  specification,  i^c]  were  kept  deposited  at 

the  Council's  offices  for  one  calendar  month,  namel}',  from  the 

- —  day  of to  the  day  of  ■ ,  19 — ,  and  were  open 

for  inspection  at  all  reasonable  times.     During  the  said  month 
no  objection  was  made  thereto  under  section  seven  of  the  said  Act. 

9.  Thm  final  apportionment  of  the  said  expenses  was  made  by  Final  appor- 

tiie  said  surveyor  on  the  day  of ,  and  the  sum  charged 

thereby  on  the  premises  was  £ . 


tioniuent. 


P-  04 
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PURCHASE    DEEDS     (PRECEDENTS) 


Service  of 
notice  of  final 
apportion- 
ment. 


Notice  to 
owner  requir- 
ing paj'ment. 


Default. 


Sale. 


Resolution  to 
affix  seal  to 
conveyance. 


10.  At  the  date  of  the  completion  of  the  works,  and  also  at 
the  date  of  ihe  said  final  apportionment,  the  said  A.  B.  was  still 
in  receipt  of  the  rack-rent  of  the  said  premises,  and  a  notice  in 
writing  of  the  said  final  apportionment  was  served  on  him  by  a 

l^repaid   letter  put  into  the  post  on  the  day  of  and 

addressed  to,  &c.  (state  address). 

11.  No  objection  was  made  to  the  said  final  apportionment 
under  section  twelve  of  the  said  Act. 

12.  On  the  day  of ,  19 — ,  I,  on  behalf  of  the  said 

Council,  served  on  the  said  A.  B.  a  notice  in  writing  requiring 

immediate   payment  of   the    said   sum    of    £ with  interest 

thereon  at  the  rate  of  i'-l  per  cent,  per  annum  from  the  date  of 
the  said  final  apportionment.  Sncli  notice  was  served  by,  &c. 
(state  mode  of  service). 

13.  No  j)art  of  the  said  sum  of  £ has  been  paid  to  the 

said  Council,  and  the  same  with  interest  thereon  still  remains 
owing. 

14.  I  WAS  present  at,  &c.  (meeting  of  Council  when  resolution 
tvas  jxissed  to  jJ'it  up  tJie  properti/  bt/  puhlic  auction). 

15.  The  said  premises  were  accordingly,  &c.  (state  sale  hi/ 
auction,  and  that  C.  D.,  as  highest  bidder,  urin  declared  ])urc]taser). 

16.  I  WAS  present  at  a  meeting  of  the  said  Council  held  on  the 

day  of  ,  19 — ,  when  it  was  resolved  that  the  common 

seal  of  the  said  Council  be  affixed  to  the  deed  of  conveyance 
to  the  said  C.  D.,  then  produced,  and  the  common  seal  was 
accordingly  affixed  thereto  at  the  said  meeting  in  my  presence. 

And  I  make,  &c. 


No.  YIII. 


CONVEYANCE  on   Sale  to  the  Guardians  of  the  Poor  for 
Poor  Law  Purposes  (o). 

Parties.  THIS    INDENTUEE,    made,    &c..    Between    A.    B.,    of,    &c. 

(hereinafter    called    the    Vendor),    of    the    one    part,    and    the 

(->)  See  the  Unioa  and  Parish  Propeity  Act,  1835  (5  &  6  Will.  4,  c.  69\ 
So  much  of  s.  6  of  that  Act  as  relates  to  the  transmission  to  the  Poor  Law 
Commissioners,  and  the  approval,  sealing,  and  registration  by  them  of  deeds, 
is  lepealed  by  the  Divided  Parishes  and  Poor  Law  Amendment  Act,  1882 
(45  it  40  Vict.  c.  58),  hence  the  form  in  the  Schedule  to  the  first-meutiuned  Act 


TO    MUNICIPAL    AUTHORITIES— (IROUP    B.  531 

Guardians  of  the  Poor  of  the Union,  in  the  County  of 


(hereinafter  called  the  Guardians)  {purchasers),  of  the  other  part : 
Whereas  the  Vendor  is  now  seised  in  fee  simple  in  posses-  Eecitai  of 

sion  free  from  incumbrances  of  the  hereditaments  hereinafter  ^^1^^°^ ^ 

described  : 

xVnd   whereas,  under  the  power  for  that  inirpose  contained  Agreement  for 

purchase  by 

in  the  Union  and  Parish   Property   Act,    1835,  the  Guardians  Guardians, 
lately  agreed  with  the  Vendor  to  purchase  the  said  hereditaments 

as  a  site  for  {state  purpose)  at  the  price  of  £ ,  subject  to  the 

approval  of  the  Local  Government  Board  : 

And  whereas  the  said    purchase  has  been  approved    by   an  Approval  of 

Order  of   the  Local  Government  Board  dated  the    day  of  ment  Board. 

• ,  19-  : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Conveyance. 

of  the  said  agreement  and  in  consideration  of  the  sum  of  £ • 

now  paid  by  the  Guardians  to  the  Vendor  (tlie  receipt  of  which 
sum  the  Vendor  hereby  acknowledges),  the  Vendor,  As  Beneficial 
Owner,  hereby  conveys  unto  the  Guardians 

All  that,  &c.  {see  Forms  i)i  Sect.  II.,  sup.),  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Guardians  in  fee  simple.    Habendum. 

{Add  acknouiedgment  and   undertaking  as   to  documents,  Form 
No,  (5,  Sect.  III.,  cdso  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 

is  no  longer  in  force.  In  rural  parishes  the  powers  of  sale  are  now  vested  in 
the  parish  conncil :  Local  Government  Act,  1894,  s.  6.  Where  a  board  of 
guardians  has  been  dissolved  (.see  Local  Gov.  B.  v.  <S'.  Stoneham  Union,  1909, 
A.  C.  57  ;  78  L.  J.  K.  B.  124)  or  amalgamated  its  property  and  liabilities  are 
vested  automaticalh^  in  its  successors  :  Poor  Law  Authorities  (Transfer  of 
Property)  Act,  1904.  This  deed  does  7iot  require  enrubaent,  see  Mcjrtniain, 
&c.  Act,  1892. 

By  s.  49  of  the  Poor  Law  Amendment  Act,  1834,  any  contract  entered 
into  by  or  on  behalf  of  any  pari.sh  or  union  relating  to  the  maintenance,  &c., 
of  the  jtoor,  or  for  any  other  purpose  relating  thereto,  which  is  nut  in 
conformitj'  with  the  rules,  &c.,  of  the  Poor  Law  Commissioners  or  otherwise 
sanctioned  by  them  is  void.  The  Local  Government  Board  have  superseded 
the  Poor  liaw  Commissioners  by  virtue  of  the  Poor  Law  Board  Act, 
lS-17,  and  the  Local  Government  Board  Act,  1871. 

S.  7  of  the  Union  and  Parish  Property  Act,  is:}.),  makes  the  guardians  of   Corporation. 
the  poor  a  coiiioration  aggregate. 

>^.  2  of  the  Poor  Law  Act,  1889,  provides  for  tlie  borrowing  of  money  for 
permanent  works  or  objects,  and  s.  1  of  the  Poor  Law  Act,  1897,  provides  for 
the  repayment  of  the  money  by  instalments  or  a  sinking  fund,  but  see  Wtst 
Derby  Union  v.  Mdropoliian,  iff.  Societt/,  1897,  A.  C.'647  ;  60  li.  J.  Ch.  726, 
where  repayment  is  otherwise  provided  for  by  contract. 
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No.  IX. 

CONVEYANCE     of    Land     to     a     Burial    Board   for   a 
Cemetery  (])). 

Parties.  THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  kc.  (herein- 

after called  the  Vendor),  of  the  one  part,  and  the  Burial  Board 

for  the  Parish  of ,  in  the  County  of    - — -  (hereinafter  called 

the  Burial  Board),  of  the  other  part: 

Recital  of  Whereas  the  Vendor  is  now  seised  in  fee  simple  in  possession 

Vendor's  j^.^^     from     incumbrances    of    the    hereditaments    hereinafter 

seism. 

described  : 
Agreement  for        AxD  WHEREAS   the   Veudor  lias  agreed  to  sell  to  the   Burial 
^*^^-  Board   and  llie  Burial  Board,  under  the  powers  of  the  Burial 

Acts,  1852  to  1906,  and  with  the  approval  of  the  vestry  of  the 

said  parish,  have  agreed  to  purchase  the  hereditaments  iierein- 

after  described  at  the  price  of  £ : 


Conveynnce. 


NOW  THIS  INDENTUBE  WITNESSETH  that  in  pursuance  of 

the  said  agreement  and  in  consideration  of  the  sum  of  £, 

now  paid  by  the  Burial  Board  to  the  Vendor  (the  receipt  of  which 
sum  the  Vendor  hereby  acknowledges),  the  Vendor,  As  Beneficial 
Owner,  hereby  conveys  unto  the  Burial  Board 

Parcels.  AlL,  &C.   {sCC  FoVIUS  in  Sc'Ct.  II.,  SlIJ).), 

To  HOLD  unto  and  'J'o  the  use  of  tlie  Burial  Board  in  fee  simple. 

[Adil  any  special  2Ji'orisions  as  to  foices  or  otJicr  matters  ichieli 
inaij  liare  been  agreed  on  (q).) 

{Also  add,  if  required,  acknowhuhjinejit  for  production  of  docu- 
ments, Form  No.  G,  Sect.  III.,  sup.,  also  Form  No.  11,  Sect.  III.) 

In  witness,  &c. 


( j))  See  notes  to  Prec.  XX.,  of  x\greements  for  Sale,  y>.  27(3,  sup. 

((/)  See  the  TJisused  Burial  Grounds  Act,  1884,  and  Paddingtan  Boromjh 
('oiinril  V.  J.-G.,  1900,  A.  C.  1  ;  75  L.  J.  Ch.  4;  St.  George,  Hanover  Square 
V.  Westmliisttr  ('i>rj>n.,  1910,  A.  0.  225;  79  Ik  J.  Ch.  310;  Be  Bosworth  and 
Graeeseiid  Cvrpn.,  1905,  1  K.  li.  426  ;  74  L.  J.  K.  B.  810 ;  Open  Spaces  Act, 
1906,  s.  6,  as  to  burial  grounds  which  have  ceased  to  be  used  as  such. 
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Group  C. — Conveyances  by  Chaeities   and   to    and    by    Clubs 
AND  Friendly  Societies  (;•). 

No.  I. 

CONVEYANCE  iip(>)i  a  Sale  of  Ciiakity  Land  iritJi  consent 
of  Charity  Commissioners  (s). 

THIS  INDENTURE,  made  the  day  of -,  19—,  Between  Parties. 

The  Official  Trustee  of   Charity  Lands  (ss)    (hereinafter   called 


(/•)  Under  s.  ;3T  of  Ihe  Fin.   (1909-10)  Act,    1910,  charitable  institutions   Duties  on  land 
(mckiding  companies  "not  for  profit"   and  Friendly   Societies  registered   values  in  case 
under  the  Friendly  Societies  Act,   1890)  are  allowed  the  following  exemp- 
tions from  the  duties  on  land  values  : — 

(i.)  Land  occupied    for   the    purposes   of    the    charity   is    exempt    from 
reversion  duty  and  undeveloped  land  dutj'. 

(ii.)  Land,  whether  so  occupied  or  not,  is  exemjit  from  periodical  increment 
value  duty. 
There  is  no  exemption  in  respect  of  mineral  rights  dut}-,  and  the  exempted 
increment  value  duty  is  not  "  deemed  paid." 

(s)  The  trustees  of  an  "endowed"  charity  cannot  sell  otherwise  than  with  Sale  of  charity 
the  express  authority  of  Parliament,  or  of  a  (_'ourt  or  Judge  of  competent  l3,nd. 
jurisdiction,  or  according  to  "  a  scheme  legally  estal)lished,"  or  with  the 
approval  of  the  Board  of  Charity  Commissioners :  Charitable  Trusts  Act, 
1855,  s.  29;  Charitable  Trusts  Act,  1862,  s.  1,  see,  also  Dissertation  in 
Vol.  II.  on  Charities  as  to  when  a  charity  is  considered  "  endowed."  A  deed 
founding  a  charity  and  enrolled  under  9  Geo.  2,  c.  36,  is  not  a  "  scheme 
legally  established  "  :  Ee  Mason's  OrphancKje,  1896,  1  Ch.  596;  65  L.  J.  Ch. 
439;  nor  is  a  charity  incorporated  by  Eoyal  charter:  A.-G.  v.  Nat.,  <i~c. 
Epileptir  Hospital,  1904,  2  Ch.  252  ;  73  L.  J.  Ch.  677. 

In  the  above  Precedent  it  is  assumed  that  the  consent  of  the  Board  is 
necessary,  and  that  the  legal  estate  is  vested  in  the  official  trustee. 

Where  the  trustees  have  power  to  determine  on  any  sale,  &c.,  of  the 
charity  property,  a  majority  of  them  present  at  a  meeting  of  their  body 
duly  constituted  and  voting  on  the  question  may  execute  all  assiu-ances, 
&c.,  for  carrying  the  sale  into  effect,  and  such  assurances,  &c.,  have  the  same 
effect  as  if  executed  by  all  the  trustees  and  by  the  official  trustee : 
Charitable  Trusts  Act,  1869,  s.  12. 

In  the  case  of  land  held  for  public  educational  purposes  the  Board    of   Educational 
Education  for  most  purposes  act  in  the  place  of  the  Charity  Commissioners  :    Purposes. 
Board  of  Education  (Powers)   Orders  in  Council,   1900,   1901,  1902;  Tudor, 
4th  ed.,  760  et  seq.  ;  Re  Betton,  1908,  1  Ch.  205  ;  77   Ii.  J.  Ch.  193;   Re  Bcrk- 
hams'ed  School,  1908,  2  Ch.  25  ;   77  L.  J.  Ch.  571. 

(ss)  The  Secretary  of  the  Board  of  Charity  Commissioners  is  by  s.  15  of  the 
Charitalde   Trusts  Act,  1855,  constituted  a  corporation  sole  by  the  name  of 
•  "  The  Official  Trustee  of  Charity  Lands." 


534 


PURCHASE    DEEDS    (PRECEDENTS). 


Recitals  that 
land  is  part  of 
charity  pro- 
perty, and  is 
vested  in 
Official 
Trustee. 


Agreement  by 
Trustees  to  sell. 


Order  of  Board 

authorising 

sale. 


Conveyance. 


Parcels. 


the  Official  Trustee),  of  the  1st  part,  A.  B.,  of,  &c.,  C.  D.,of,  &c., 
and  E.  F.,  of,  Szc,  being  the  trustees  of  certain  charities  in  the 

Parish   of ,  in   the    County  of   ,  known  as    the 

Parochial  Charities  (hereinafter  called  the  Trustees),  of  the  Snd 
part,  and  G.  II.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the 
3rd  part : 

Whereas  the  hereditaments  hereinafter  described  are  part  of 
the  property  of  the  said  charities : 

And  wheueas  under  a  scheme  established  by  an  Order  of  the 
Board  of  Charity  Commissioners  for  England  and  Wales  (herein- 
after called   the  Board)  dated  the day  of  ,  18 — ,  the 

legal  estate  in  the  said  hereditaments  is  now  vested  in  the 
Official  Trustee  in  trust  for  the  charities : 

And  whereas  the  Trustees  have,  subject  to  the  consent  of  the 
Board,  agreed  to  sell  to  the  Purchaser  the  said  hereditaments 
and  the  fee  simple  thereof  in  possession  free  from  incumbrances 
at  tlie  price  of  £ : 

And  whereas  by  an  Order  of  the  Board  dated,  S:c.,  the  Board 
upon  the  application  of  the  Trustees  authorised  them,  within 
six  calendar  months  from  the  date  of  the  said  Order,  to  sell  the 

said  liereditaments  for  not  less  than  £ ,  and  to  execute  all 

proper  acts  and  assurances  for  carrying  the  said  sale  into  effect, 
And  the  Official  Trustee  w^as  ordered  to  concur  in  the  conveyance 
thereof  if  such  concurrence  should  be  required : 

NOW  THIS  INDENTUKE  WITNESSETH  that  in  pursuance 

of  the  said  agreement  and  in  consideration  of  the  sum  of  M 

now  paid  by  the  Purchaser  to  the  Trustees  (the  receipt  of  which 
sum  the  Trustees  hereby  acknowledge),  the  Official  Trustee, 
pursuant  to  the  said  Order  and  at  the  request  of  the  Trustees 
(testified  by  their  execution  hereof),  hereby  convej^s  (t),  and 
,the  Trustees,  As  Trustees,  hereby  convey  and  confirm  unto  the 
Purchaser 

All,  cl'C.  (see  F(>)-iits  hi  Sect.  II.,  sup.), 

To  hold  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 
■  [Add  aeknowlediimeiit  as  to  docKnieitts,  if  required,  Form  No.  (5, 
Sect.  III., -also  Form  No.  11,  Sect.  III.) 

In  witness,  &c. 


{t)  The  official  trustee  gives  no  covenants  for  title. 
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No.    IL 

CONVEYANCE    itpoii   a  Sale    bi/   Teustees  of  a   Charity 
supported  by  Voluntary  Contributions  {u). 

THIS  INDENTURE,  made  the day  of ,  19—,  Between  Parties. 

A.  B.,  of,  &c.,  C.  D.,  of,  kc,  and  E.  F.,  of,  &c.  (hereinafter  cahed 
the  Vendors),  the  Trustees  of  a  charitable  Institution  estabhshed 
at ,  called ,  of  the  one  part,  and  G.  H.,  of,  &c.  (herein- 
after called  the  Purchaser),  of  the  other  part : 

{Recite  conveyance  to  tlte  Vendors  ot  property  of  irJiich  the  land    Recite  con- 
veyance to 

sold  is  part)  :  Trustees. 

And  whereas  the  said  sum  of  i' ■  i^aid  as  purchase-money  Timtpur- 

for  the  hereditaments  comprised  in  the  recited  conveyance  arose  aros'e  f rmir^ 
entirely   from    voluntary    contributions,    or    from    bequests    or  ^'oi^.^ary 

•^  ^^  '  1  contributions. 

donations  applicable  consistently  with  the  terms  of  the  gift  as 
income  for  tlie  general  purposes  of  the  Institution  at  the 
discretion  of  the  committee  of  management  for  the  time  being  : 

And  whereas  at  a  general  meeting  of  the  governors  of  the  Meeting  of 

said  Institution  held  at  on  the  day  of  last  it  fvhici^com- 

was  resolved  that  the  hereditaments  hereinafter  described,  being  mitteewas 

'  "    eaipowered  to 

no  longer  required  for  the  purposes  of  the  Institution,  should  be  sell. 
sold  by  the  committee    of   manageaient    at  such    price    as    the 
committee  should  think  lit : 

And   whereas    the    committee  of   management  entered    into  offer  by 
negotiations  with  the  Purchaser  for  the  sale  of  the  said  heredita-  ^"'"ciiaser. 
ments  and  the  Purchaser  made  an  offer  of  £ ■  for  the  same  : 

And  whereas  at  a  meeting  of  the  committee  of  management  Resolution  of 

held  at on  the  day  of  last  it  was  resolved  that 

the  offer  of  the  Purchaser  to  purchase  the  said  hereditaments 

for  £ l)e  accepted,  and  that  the  Vendors,  as  the  Trustees  of 

the  said  Institution,  be  directed  to  convey  the  said  hereditaments 
to  the  Purchaser  and  to  receive  the  purchase-money : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Conveyance. 

of  the  said  agreement  and  in  consideration  of  the  sum  of  £ ■ 

now  paid  by  the  Purchaser  to  the  Vendors,  as  the  Trustees  of 


accepting 
offer. 


(»)  As  the  charity  is  maintained  entirely  by  voluntary  contributions  and   Consent  of 
has  no  endowment,   the    consent    of    the    Charity   Commissioners    is   not  niiTs?oners°™ 
necessary,  see  Dissertation  on  Charities  in  ^'ol.  IF. 
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the  said  Institntion  {the  receipt,  c(x.),  the  Yendors,  As  Trustees, 
hereby  convey  unto  the  Purchaser 
Parcels.  All,   &c.   {see  Fovms,   Sect.  II.,  sup.), 

To  HOLD  unto  and  To  the  use  of  tlie  Purchaser  in  fee  simple. 

(Add  ackitoirU'dgnieiit  by  TruMtecs  as  to  recited  Conreya)ice  and 
Minute  Book,  Form  No.  6,  Sect.  III.,  also  Form  No.  11,  Sect.  III., 
if  required.) 

In  witness,  &c. 

No.  III. 


Recital  of 
jiui'chase  by 
committee  of 
Club. 


■Rule  enabling 
committee  to 
vest  x^rojaerty 
in  Trustees 
and  declare 
trusts  thereof. 


DECLARATION  OF  TRUST  of  J^reuises  purchased  for  the 
jiurposa  <f  a  Social  Club  {.r). 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME, 
A.  B.,  of,  &c.,  C.  D.,  of,  &c.,  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c. 
{trustees  of  Club)  (hereinafter  called  the  Trustees),  send  chieeting 
this day  of : 

Whereas  the  Trustees  are  the  Trustees  of  a  Club  established 
at,  &c.,  known  as  the  X.  Club  : 

And  whereas  the  hereditaments  described  in  the  Schedule 
hereto  have  been  lately  purchased  by  the  committee  of  tlie  said 
Club  out  of  its  funds,  pursuant  to  a  resolution  passed  at  a  meeting 

of  the  members  of  the  said  Club  duly  convened  and  held  at 

on  the day  of last : 

And  whereas  by  one  of  the  rules  of  the  said  Club  it  is  provided 
tbat  the  committee  shall  have  power,  at  its  sole  discretion,  to 
vest  the  whole  or  any  part  of  the  property  of  the  Club  in  trustees 
upoTi  such  trusts  and  subject  to  such  conditions  as  to  manage- 
ment or  otherwise,  and  with  such  powers  of  disposition  for  tbe 


Club  property 


(x)  A  club  formed  for  social  purposes,  not  being  an  incorporated  body  or 
a  registered  society,  has  no  legal  status.  The  members  of  such  a  club  are, 
however,  bound  among  themselves  by  the  rules  to  which  they  have  agreed. 
Every  member  has  an  interest  in  the  proj^erty  of  the  club  so  long  only  as 
he  remains  a  member,  and  if  the  club  is  broken  iip  while  he  is  a  member 
he  is  entitled  to  share  in  the  distribution  of  its  assets  :  Re  St.  James's  Cluh 
(1852),  2  D.  M.  &  G.  383. 

In  many  cases,  e.g.,  where  the  property  may  not  be  permanently  required, 
it  is  desirable  to  vest  it  in  trustees  on  trust  for  sale  with  power  to  postpone, 
and  by  the  deed  of  even  date  to  declare  trusts  of  the  proceeds  of  sale  and 
of  the  land  until  sale. 
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purposes  of  sales,  exchanges,  mortgages,  leases  or  otherwise  as 
the  coDiuiittee  may  think  lit,  and  may  direct  the  acquisition  or 
disposal  of  any  property  required  or  not  required  for  the  purposes 
of  the  Cluh,  and  that  in  every  case  whereat  the  foot  of  any  deed 
or  other  document  it  is  certitied  hy  three  persons  aj^pearing  to 
be  the  secretary  and  two  of  the  members  for  the  time  being  of 
the  committee  of  the  Club  that  the  document  has  been  executed 
in  accordance  with  the  directions  of  the  committee  or  a  resolu- 
tion of  the  Club,  such  certificate  shall,  in  favour  of  any  person 
acquiring  any  interest  in  property  for  vahiable  consideration  in 
money  or  money's  wortli,  and  subject  only  to  express  notice  to 
the  contrary,  be  conclusive  evidence  that  the  document  is  binding 
on  the  Club  and  every  member  thereof : 

And  waiEREAS  the  committee  have  directed  that  the  heredita-  Conveyance  of 
ments  purchased  as  aforesaid  shall  be  conveyed  so  as  to  vest  in  Trustees  *° 
the  Trustees  on  trust  for  sale,  with  j^ower  to  postpone  the  sale 
and  with  full  powers  of  management  by  reference  to  the  Settled 
Land  Acts,  1882  to  18*J0,  or  otherwise,  and  accordingly,  by  an 
Indenture  of  Conveyance  bearing  even  date  with  but  executed 
before  these  presents,  and  made  between  X.  Y.  of  the  one  part  and 
the  Trustees  of  the  other  part,  the  said  hereditaments  have  been 
conveyed  unto  and  to  the  use  of  the  Trustees  in  fee  simple.  Upon 
trust  to  sell  the  same  and  stand  possessed  of  the  net  proceeds 
of  sale  and  of  the  said  hereditaments  until  sale  u[)on  the  trusts 
declared  by  a  deed  poll  of  even  date  therewith  (meaning  these 
presents),  And  the  said  Conveyance  authorised  the  Trustees 
thereof  for  the  time  being  to  exercise  all  the  powers  w^hich  are 
by  the  Settled  Land  Acts,  1882  to  1890,  conferred  on  a  tenant 
for  life  in  possession  of  land  : 

And  whereas  the  committee  have  directed  that  the  said  Direction  by 
proceeds  of  sale  and  the  said  hereditaments  until  sale  shall  be  held  to  trusts/  '^^ 
upon  the  trusts  hereinafter  contained  : 

NOW  THESE  PRESENTS  WITNESS  and  it  is  hereby 
DECLARED  as  foUows  : — 

1.  The    Trustees    (which    expression,    where    the    context    so  Declaration 
admits,  includes  the  survivors  and   survivor  of  them  and   the  shall  hoid*pre- 
executors   or   administrators    of    such    survivor    or    other    the  P"fs  until  sale 

ni  trust  for 

trustees   or   trustee   for    the    time    being    hereof)   shall    stand  members  of 
possessed  of  the  hereditaments  described  in  the  Schedule  hereto 
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Management. 


Property  to 
be  disposed  of 
as  directed  by 
resolution  of 
members. 


Proceeds  of 
sale,  &c.,  to  be 
assets  of  Club. 


Resignation  or 
removal  of 
Trustee. 


Power  to 
appoint  new 
Trvistees. 


until  sale  or  other  disposition,  Upon  trust  to  permit  the  same 
to  be  used,  occupied,  and  enjoyed  by  the  Ckib  and  the  members 
thereof  from  time  to  time  in  accordance  with  the  rules  and 
regulations  for  the  time  being  of  the  Club,  and  subject  to  the 
directions  of  the  committee. 

'2.  The  Trustees  shall,  until  sale  or  other  disposition  as 
aforesaid,  out  of  the  funds  of  the  Chib  keep  the  said  heredita- 
ments in  proper  repair  and  insured  against  loss  or  damage  by 
fire,  and  generally  manage  the  same  under  the  direction  of  the 
committee. 

3.  If  and  whenever  a  resolution  shall  be  passed  by  a  majority 
of  not  less  than  two-thirds  of  the  members  present  at  a  duly  con- 
vened meeting  of  the  Club,  or  voting  by  proxy  thereat,  directing 
that  the  said  hereditaments  or  any  part  thereof  shall  be  sold, 
exchanged,  mortgaged,  leased,  or  otherwise  disposed  of  or  dealt 
with,  the  Trustees  shall,  in  exercise  of  the  trusts  or  powers 
contained  in  the  said  Conveyance  of  even  date  herewith,  comply 
with  such  resolution,  and  execute  and  do  all  deeds,  acts  and 
things  necessary  or  proper  for  carrying  the  same  into  effect, 
and  no  purchaser,  lessee,  mortgagee,  or  other  person  acc^uiring 
any  interest  in  the  said  hereditaments  for  money  or  money's 
worth  on  the  faith  of  any  trust  or  power  contained  in  the  said 
Conveyance  of  even  date  shall  be  concerned  to  see  or  inquire 
whether  any  such  resolution  has  been  passed,  or  as  to  the 
application  of  the  consideration  money. 

4.  All  money  arising  from  any  sale,  mortgage,  or  other 
disposition  of  the  said  hereditaments,  and  all  rents  and  profits 
of  and  received  from  or  in  respect  of  the  said  hereditaments,  shall 
be  assets  of  the  Club  in  like  manner  as  if  the  same  had  arisen 
from  the  subscriptions  of  members. 

5.  Any  present  or  future  Trustee  of  these  presents  may  resign 
the  trusteeship  at  any  time  by  a  note  in  writing  addressed  to 
the  secretary  or  to  the  committee  exjiressing  his  wish  to  resign, 
and  the  committee  may  by  writing  signed  by  the  secretary  at 
any  time  remove  any  Trustee  from  the  trusteeship  of  these 
presents. 

6.  Whenever  there  shall  be  a  vacancy  in  the  trusteeship  by 
death,  resignation,  removal,  or  any  other  cause,  the  committee 
may  by  resolution  ai3point  one  or  more  Trustee  or  Trustees  to 
supply  the  vacancy,  and  upon  any  such  appointment  thenumher 
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of  trustees  may  be  increased  or  reduced,  provided  that  the 
luimher  be  never  less  than  three :  Upon  every  such  appointment 
the  statutory  power  to  appoint  new  Trustees  of  the  said  Con- 
veyance of  even  date  shall  l)ecome  and  be  exercisable,  so  tliat  the 
same  persons  who  are  for  the  time  being  Trustees  hereof  shall 
be  or  be  aj^poiiited  to  act  as  the  Trustees  of  that  Conversance,  and 
the  said  hereditaments  shall  be  vested  in  them  accordingly  (/y). 

7.  Whenevek  by  these  presents,  or  by  the  rules  of  the  Club,  a  Eesoiution  of 
resolution  of  the  committee  or  of  a  meeting  of  the  members  of  of  members  of 
the  Club  is  required,  a  copy  of  such  resolution,  purporting  to  be  be^evidraced. 
signed  by  the  secretary  of  the  Club  and  by  two  members  of  the 
committee,  shall  be  sufficient  evidence  thereof,  and  that  the  same 
was  duly  passed. 

In  witness,  iVc. 

The  Schedule  above  referred  to. 
{To  contain   tlte  jiarcels.) 

MEMOEANDUM  {at  foot  of  the  above  deed). 

We,  the  undersigned  persons,  certify  that  the  above-written 
deed  has  been  executed  in  accordance  with  the  directions  of  the 
committee  of  the  Club. 

L.  M.,  Secretary  of  the  Club. 

P.  Q.,]    Members  of  the 

E.  S.,J        Committee. 


No.  IV. 

CONVEYANCE  to  the  Trustees  of  a  Friendly  Society  or 
WoRiQNG  Men's  Club   estahlished   under  tJie  Friendly 

SOCIETIKS    ACTS(-?). 

THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties, 
after  called  the  Vendor),  of  tlie  one  part,  and  C.  D.,  of.  Sec,  E.  F., 

iy)  The  statutory  power  to  appoint  new  trustees  of  the  conveyance  on 
trust  for  sale  is  in  many  cases  given  to  the  secretary  for  the  time  being  of 
the  dub. 

(2)  A  working  men's  club  is  one  of  the  societies  authoi'ised  to  be  registered   Provisions  of 
by  the  Friendly  Societies  Act,  1896,  s.  8  (2),  and  is  therein  defined  as  a   1^1.^3^*163  Act 

1896. 
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of,   i^c,   and   G.   H.,   of,  S:c.,  tlie  Trustees  of   the Society 

[or  the  — — -  Working  Men's  ChibJ  estabhshed  at  ,  in  the 


Seisin  and 
agreement 
for  sale. 


Conveyance. 


Parcels. 
Habendum. 


County  of  ,   and  registered    under    the    provisions    of  the 

Friendly  Societies  Act  in  force  at  the  time  of  such  registration 
(hereinafter  called  the  Trustees),  of  the  other  j^art  : 

Whereas  the  Vendor  is  seised  in  fee  simple  in  possession  free 
from  incumbrances  of  the  hereditaments  hereinafter  described, 
and  has  agreed  to  sell  the  same  for  a  like  estate  in  possession 
free  from  iiicumbiances  to  the  Trustees  at  the  price  of  £ : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance  of 

the  said  agreement  and  in  consideration  of  the  sum  of  £ ■  now 

paid  by  the  Trustees  out  of  the  funds  of  the  Society  [or  Club]  to 
the  Vendor  (the  receipt  of  which  sum  the  Vendor  hereby  acknow- 
ledges), the  Vendor,  As  Beneficial  Owner,  hereby  conveys  unto 
the  Trustees 

All,  ike.  (sec  Forms  i)i  Sect.  11. ,  sup.), 

To  HOLD  unto  and  To  the  use  of  the  Trustees  in  fee  simple  for 

society  for  piuposes  of  social  intercourse,  mutual  helpfulness,  mental  and 
moral  impr.<venient,  and  rational  recreation.  The  Act  provides  tbat  every 
society  registered  thereunder  shall  have  a  registered  office  (s.  24),  and 
one  or  more  trustees  to  be  appointed  at  a  meeting  (s.  25) ;  and  a  copy 
of  every  resolution  appointing  a  trustee,  signed  by  the  trustee  so  appointed 
and  by  the  secretary,  must  be  sent  to  the  registrar;  and  that  the  same 
person  must  not  be  secretary  or  treasurer  and  a  trustee  (s.  25).  The  Act 
also  provides  that  a  registered  society  may  (if  the  rules  so  provide)  hold, 
purchase,  or  take  on  lease  in  the  names  of  the  trustees  any  land ;  and  may 
sell,  exchange,  mortgage,  lease,  or  build  upon  the  same  ;  and  no  purchaser, 
assignee,  mortgagee,  or  tenant  is  bound  to  inquii-e  as  to  the  authority  for 
any  sale,  exchange,  mortgage,  or  lease  by  the  trustees  ;  and  the  receipt  of 
the  trustees  is  a  discharge  for  all  money  arising  from  or  in  connexion  witli 
such  sale,  exchange,  mortgage,  or  lease  (s.  47).  The  Act  also  i^rovides  tbat 
all  property  belonging  to  a  society  shall  vest  in  the  trustees  for  the  time 
being  of  the  society  for  the  use  and  benefit  of  the  society  and  the  members 
thereof,  and  of  all  persons  claiming  through  the  members,  according  to  the 
rules  of  the  society  (s.  49) ;  and  that  upon  the  death,  resignation,  <>r 
removal  of  a  trustee  the  property  vested  in  that  trustee  shall  vest  in  tho 
succeeding  trustees,  either  solely  or  together  with  any  surviving  or  con- 
tinuing trustees,  and  luitil  the  appointment  of  succeeding  trustees,  in  the 
surviving  or  continuing  trustees  only,  or  in  the  executors  or  administrators 
of  the  last  siu'viving  or  continuing  trustee,  as  personal  estate,  subject  to 
the  same  trusts  without  any  conveyance  (s.  50).  As  to  copyholds,  see  s.  48. 
As  to  the  matters  to  be  provided  for  in  the  rules  of  the  society,  see  tlie 
First  Schedule  to  the  Act ;  also  Friendly  Societies  Act,  1908. 
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the  use  and  benefit  of  the  said  Society  [or  Club]  and  the  members 
for  the  time  beinu;  thereof,  and  of  all  persons  claiming  through 
the  members  according  to  the  rules  of  the  said  Society  [or  Club] . 

{Achnouiedgment,  dr.,  as  to  docunicnts,  Form  Xo.  6,  Sect.  III., 
also  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 

No.  Y. 

CONVEYANCE  In/  the  Trustees  of  a  Friendly  Society  or 
Working  Men's  Club  to  a  Purchaser  of  Property 
acquired  under  the  last  Precedent  («). 

THIS  INDENTURE,  made,  &c.,  Between  C.  I).,  of,  &c.,  E.  F.,  Parties. 
of,  &c.  {the  continuing  Trustees),  and  X.  Y.,  of,  &c.  {a  new  Trustee), 
the  Trustees,  &e.  {as  in  tlte  last  Precedent,  and  defining  tliem  as 
the  Trustees),  of  the  one  part,  and  J.  K.,  of,  &c.  (hereinafter  called 
the  Purchaser),  of  the  other  part  (Recite  last  Precedent,  referring 
to  tlie parcels  as  "  the  hereditaments  hereinafter  described"): 

And  whereas  at  a  meeling  of  the  members  of  the  said  Society  Recital  of 

[Club]  held  at ,  being  their  registered  office,  on  the  ■ day  oFne'w  Trustee 

of ,  19-,  it  having  been  reported  that  G.  H.  was  desirous  ofmembeS 

of  resigning  ids  trusteeship,  it  was  resolved  by  a  majority  of  the 
members  present  and  entitled  to  vote  thereat  that  the  resigna- 
tion of  the  said  G.  H.  be  accepted  and  that  the  said  X.  Y.  l)e 
appointed  a  Trustee  of  the  said  Society  [Club]  in  his  place  jointl}' 
with  the  said  C.  D.  and  E.  F.,  and  a  copy  of  the  said  resolution, 
signed  by  the  said  X,  Y.  and  by  the  secretary  of  the  Society 
[Club]  was  sent  to  the  Piegistrar  of  Friendly  Societies  (A) : 

And  whereas  in  pursuance  of  a  resolution  passed  at  a  meeting  Agreement  by 

of  the  members  of  the  said  Society  [Club]  held  at on  the  sell. 

day  of last,  the  Trustees,  as  the  trustees  of  the  said 

(a)  See  note  to  last  Precedent. 

(/>)  F.  S.  Act,  1896,  s.  '2o.  A  purchaser  from  a  registered  society  should 
require  the  production  of  a  copy  of  the  lules  with  the  acknowledgment  of 
the  registry  (see  forms  in  Second  Schedule  to  the  Act  of  1896  and  also  to  the 
Act  of  1968),  bearing  the  seal  or  stamp  of  the  Central  Eegistry  Otlice 
(ss.  11,  98),  and  also  a  copy  of  the  resolution  appointing  the  trustees  by 
whom  the  sale  is  made. 

The  property  vested  in  all  three  tiustees  on  the  ajjpointment  of  X.  Y.,  see 
s.  50. 
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Society  [Club]  have  agreed  to  sell  to  the  Purchaser  the  heredita- 
ments hereinafter  described  and  the  fee  simple  thereof  in 
possession  free  from  incumbrances  at  the  price  of  i^ (c) : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 

of  the  said  agreement  and  in  consideration  of  the  sum  of  M 

now  paid  by  the  Purchaser  to  the  Trustees  (the  receipt  of  which 
sum  the  Trustees  hereby  acknowledge),  the  Trustees,  As  Trustees, 
hereby  convey  unto  the  Purchaser 

All,  c*(:c.  {see  Forms,  Sect.  II.,  sun.), 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple, 

{Addacknowledijment  by  the  Trustees  of  the  r'ujlit  of  the  Purchaser 
to  production  of  the  rules  and  ant/  other  documents  retained.  Form 
No.  6,  Sect.  III.,  also  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 


Section  IV. 

CONVEYANCES      ARRANGED       ACCORDING     TO      THE 
SUBJECT-MATTER  OF  THE  PROPERTY  CONVEYED. 

Group  A.^ — Conveyances  on  Sales  subject  to  Mortgage  Debts 
AND  Family  Charges,  and  Deeds  of  Indemnity  against 
Incumbrances. 


Parties. 


As  to  liability 
of  vendor 
after  sale  of 
equity  of 
redemption. 


No.  I. 

CONVEYANCE   of  an   Equity    of  Redemption    in    Free- 
holds ((/). 

THIS  INDENTURE,  made.  Sec,  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  iS:c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

(c)  The  purchaser  is  not  concerned  to  inquire  as  to  the  validitj'  of  the  sale, 
and  the  receipt  of  the  trustees  is  a  good  discharge :  Act  of  1896,  s.  47  (1). 

((/)  On  a  sale  of  an  equity  of  redemption  the  vendor  remains  liable  under 
his  personal  covenant,  if  he  has  eutered  into  one,  for  the  payment  of  the 
mortgage  del)t,  and  is  entitled  to  have  a  covenant  from  the  inirchaser  to 
indemnify  him  against  it. 

If  it  is  wished  to  discharge  the  vendor  from  all  future  liability,  one  of  the 
two  following  courses  should  be  adopted,  viz.  :  (1)  The  mortgagee  should 
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Wheeeas  by  an  Indenture  of  Mortgage  dated  the  • day  of  Recital  of 

— ,  and  made  between  the  Vendor  of  the  one  part,  and  E.  F.     ""^  °'^«®- 


and  G.  H.  (hereinafter  called  the  Mortgagees)  of  tlie  other  part 
{Recite  Mortgage  as  in  Form  Xo.  2,  Sect.  I.,  siip.)  : 

And  whereas  the   said  principal  sum  of  M is  still  owing  That  mortgage 

to  the  Mortgagees  upon  the  security  of  the  recited  iMortgage,  but  oli.i*n<^/ 
all  interest  thereon  has  been  paid  up  to  the  date  hereof  (e) : 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser  Agreement 
the  hereditaments  hereinafter  described,  subject   to  the  recited 
Mortgage  and  the  principal  money  and  interest  thereb}^  secured, 
but  otherwise  free  from  incumbrances,  at  the  price  of  Jd : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows:- 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  Conveyance. 
of  the  sum  of  £ now  paid  by  the  Purchaser  to  the  Vendor 

{the  receipt,  dr.),  the  Vendor,  As  Beneficial  Owner,  hereby  conveys 
unto  the  Purchaser 

All,  etc.  {Forms  in  Sect.  II.,  snp.),  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple  Habendum. 

subject  to  the  recited  Mortgage  and  the  principal  sum  of    J6 

thereby  secured,  and  all  interest  henceforth  to  become  due 
thereon. 

2.  The  Purchaser  hereby  covenants  with  the  Vendor  that  the  Covenant  by 
Purchaser  or  the  persons  deriving  title  under  him  will  pay  the  indemnify  the 
said  principal  sum  of  £ — —  and  all  interest  henceforth  to  become  ^'^".f°a<^e Tiebt 
due  under  the  recited  Mortgage  and  observe  and  perform  all  the 
covenants  and  conditions  therein  contained.  And  also  will  at  all 

times  hereafter  save  harmless  and  keep  indemnified  the  Vendor 
and  his  estate  and  effects  from  and  against  all  proceedings,  costs, 

concur  in  the  conveyance  and  release  the  debt,  and  a  new  mortgage  be  made 
to  him  b\^  the  purchaser  by  a  deed  executed  immediately  after  the  con- 
veyance ;  or  (2)  there  should  be  a  contemporaneous  deed  (which  might  be 
indorsed  on  or  be  made  supplemental  to  the  mortgage  deed)  whereby  the 
purchaser  enters  into  a  new  covenant  with  the  mortgagee,  which  the  latter 
accepts  in  substitution  for  the  vendor's  covenant.     See  ne.^t  Precedent. 

The  ad  vatorein  stamp  on  this  deed  will  be  on  the  purchase-money,  /'/"« 
the  sum  due  to  the  mortgagee  :  Stamp  Act,  1891,  s.  57. 

If  the  mortgagee  joins,  the  conveyance  is  not  chargeable  with  further  duty 
on  accovuit  of  a  covenant  by  the  purchaser  with  him  to  pay  the  mortgage 
debt  and  interest :  Alpe,  11th  ed.,  115;  Highmore,  2nd  ed.,  136;  Revenue 
Act,  li,0;i,  s.  7. 

{e)  It  should  be  seeu  that  this  is  done. 
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Parties. 


Recital  tliat 
deed  is  sup- 
plemental to 
mortgage 
deed. 


claims,  and  expenses  on  account  of  any  omission  to  pay  the 
said  principal  sum  or  interest  or  any  breach  of  any  of  the  said 
covenants  and  conditions  (,/'). 
In  witness,  &c. 

No.  II. 

DEED  accontpdiiijiiuj  a  Conveyance  of  an  Equity  or 
Eedemption  of  Freeholds  or  Leaseholds,  irlierchi/  a 
Covenant  J'roiii  the  Purchaser  to  pay  the  Mortgage 
Debt  is  accepted  btj  tlte  Mortgagee  in  Substitution  for 
the  Vendor's  Covenant  (</). 

THIS  INDENTUEE,  made,  &c..  Between  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  1st  part,  E.  F.,  of,  &c,, 
and  G.  H.,  of,  &c.  (hereinafter  called  the  Mortgagees),  of  the 
2nd  part,  and  A.  B.,  of,  &c.  (hereinafter  called  the  Vendor),  of 
the  3rd  part : 

Whereas  these  presents    are  supplemental   to  an  Indenture 

(hereinafter  called  the  Principal  Indenture)  dated  the •  day 

of ,  and  made  between  the  Vendor  of  the  one  part,  and  the 

Mortgagees  of  the  other  part,  being  a  mortgage  [by  sub-demise] 
by  the  Vendor  to  the  IMortgagees  of  certain  hereditaments 
situated,  il'c,  for  securing  payment  to  them  of  the  principal  sum 

of  ^ •  and    interest    thereon  at  the  rate  of    £ —    per  cent. 

per  annum  : 


Covenant  for 
indemnity  on 
sale  of  equity 
redemption. 


Increment 
value  duty. 


Documents. 


Stamp. 


(/)  This  covenant  will  be  omitted  if  the  purchaser  enters  into  a  new 
covenant  with  the  mortgagee. 

The  conveyance  of  the  equity  of  redemjition  does  not  create  a  personal 
liability  on  the  part  of  the  pTU'cha.ser,  as  there  is  no  privity  of  contiact 
between  him  and  the  mortgagee  :  Re  Errimjioit,  1894,  1  Q.  B.  11. 

In  assessing  the  consideration  for  the  purposes  of  increment  value  duty 
this  covenant  is  to  be  taken  into  account:  Fin.  (1909-10)  Act,  1910, 
s.  32  (2). 

The  deeds  will  probably  be  in  the  possession  of  the  mortgagees.  If  any 
documents  are  retained  by  the  vendor  he  should  give  the  usual  acknowledg- 
ment and  undertaking. 

(//)  The  stamp  on  the  deed  will  be  6t/.  for  every  £100  secured  :  Alpe, 
11th  ed.,  172,  but  not  exceeding  10s. :  Eevenue  Act,  1903,  s.  7.  This  deed 
shoiddbe  executed  in  diii>lic:ite,  one  part  to  be  retained  by  the  mortgagees 
and  the  other  bv  the  vendor. 


OF    EQUITY    OF    REDEMPTION (IROUP    A.  515 


And  wheeeas  the  said  principal  sum  of  .£ remains  owing,  That  principal 

sum  ve 
owing. 


but  all  interest  thereon  has  been  paid  up  to  the  date  of  these  ^"™  lemams 


presents  : 

And  whekeas  the  equity  of  redemption  of  the  hereditaments  saie  of  equity 
comprised  in  the  Principal  Indenture  has  been  lately  sold  by  the  °^  ^^^^emption. 
Vendor  to  the  Purchaser  and  has  been  conveyed  to  the  Purchaser 
in  fee  simple  [or  has  been  assigned  to  the  Purchaser  for  the 
residue  of  the  term  expectant  on  the  derivative  term  created  by 
the  recited  Mortgage]  by  an  Indenture  bearing  even  date  with 
but  executed  before  these  presents,  and  made  between  the 
Vendor  of  the  one  part  and  the  Purchaser  of  the  other  part : 

And  whereas  it  has  been  agreed  that  the  Purcbaser  shall  enter  Agreement 
into  the  covenant  hereinafter  contained  and  that  the  same  shall  tkm^of 
be  accepted  by  the  Mortgagees  in  substitution  for  the  covenant  co"penant. 
by  the  Vendor  for  payment  of  the  said  principal  money  and 
interest  contained  in  the  Principal  Indenture  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  Covenant  by 
of    the    premises   the   Purchaser   hereby   covenants   with    the  Mortgagee  to 

Mortgagees  [and  with  each  of  them]  to  pay  to  them  on  the and  mterest. 

day  of  next  the  principal  sum  of  £ ,  secured  by  the 

Principal  Indenture,  with  interest  thereon  (/i)    at    the    rate   of 

£ —  per  cent,  per  annum  from  the  date  of  these  presents,  And 
also,  so  long  after  that  day  as  any  principal  money  remains  due 
under  the  Principal  Indenture,  to  pay  to  them  interest  thereon 

at  the  rate  aforesaid  by  equal  half-yearly  payments  on  the  

day  of  and  the  day  of  in  every  year   {the  same 

half-yearly  days  as  those  fixed  by  the  Mortgage  deed). 

2.  In  consideration  of  the  foregoing  covenant  the  Mortgagees  Release  by 
hereby  release  the  Vendor  from  his  covenant  contained  in  the  veudor^s 
Principal   Indenture  for  payment  of  the  principal  money  and 
interest  thereby  secured. 

In  witness,  &c. 

[h)  This    will  be  the    next   half-yearly  daj^  fixed  by  the  mortgage  for 
payment  of  interest. 


P.  86 


covenant. 


546 


PURCHASE    DEEDS    (PRECEDENTS). 


No.   III. 

DEED  whereby  the  Puechaser  of  an  Equity  of  Redemption 
Covenants  ivith  the  Mortgagees  to  pay  the  Mortgage 
•Debt  without  any  Eelease  of  the  Mortgagor's  Cove- 
nant (?). 


Parties. 


Recital  that 
Deed  is  sup- 
plemental to 
Mortgage, 


Convej'ance  of 
equity  of 
redemption. 


Agreement 
for  new 
covenant. 


Covenant  by 
Purchaser,  and 
l^roviso  saving 
Mortgagee's 
right  to  sue 
on  original 
covenant. 


THIS  INDENTURE,  made,  &c.,  Between  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  one  part,  and  E.  F.,  of, 
&c.,  and  G.  H.,  of,  &c.  (hereinafter  called  the  Mortgagees),  of  the 
other  part : 

Whereas  these  i^resents  are   supplemental  to  an  Indenture 

(hereinafter  called  the  Principal  Indenture)  dated  the day 

of  ,  and  made  between  A.  B.  (hereinafter  called  the  Vendor) 

of  the  one  jDart,  and  the  Mortgagees  of  the  other  part,  being  a 

mortgage  of    certain   hereditaments,  situated  at  ,   by   the 

Vendor  to  the  Mortgagees  for  securing  payment  to  them  of  the 

principal  sum  of  £ and  interest  thereon  at  the  rate  of  J6 — 

per  cent,  per  annum  : 

And  whereas  the  equity  of  redemption  in  the  hereditaments 
comprised  in  the  Principal  Indenture  was  lately  sold  by  the 
Vendor  to  the  Purchaser  and  was  conveyed  to  the  Purchaser  in 
fee  simple  by  an  Indenture  dated,  &c.  : 

And  whereas  the  Purchaser  has,  at  the  request  of  the 
Mortgagees,  agreed  to  enter  into  the  covenant  hereinafter 
contained  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  {Covenant  hy  Purchaser  with  Mortfiagces  as  in  last  Precedent.) 

2.  Provided  always,  that  these  presents  shall  not  operate  to 
release  the  Vendor  or  his  estate  and  effects  from  his  covenants 
for  payment  of  the  said  principal  money  and  interest  contained 
in  the  Principal  Indenture. 

In  witness,  &c. 

(i)  It  is  assumed  in  this  Precedent  that  the  mortgagee  calls  on  the 
purchaser  of  the  equity  of  redemption  to  enter  into  the  covenant,  and  there 
is  no  arrangement  with  the  original  mortgagor  for  his  discharge.  The  stamp 
will  be  6c/.  for  every  £100  secxired :  Alpe,  11th  ed.,  172  ;  but  not  exceeding 
10s.  :  Revenue  Act,  1903,  s.  7. 
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No.   IV. 

RELEASE  of  an  Equity  of  Redemption  in  Freeholds  on 
a  Purchase  hy  the  Mortgagees. 

THIS  INDENTURE  {k),   made,    &c.,  Between   A.   B.,    of,  &c.  Parties. 
(hereinafter  called  the  Vendor),  of  the  one  part,  and  C.  D.,  of, 
&c.,  and  E.  F,,  of,  &c.  (hereinafter  called  the  Mortgagees),  of  the 
other  part : 

Whereas  by  an  Indenture  of  Mortgage  {Recite  Mortgaije  to  Recital  of 
secure  ii'500  and  interest  as  in  Form  Xo.  2,  Sect.  I.,  referriiifi  to  "  "^  °*^^' 
the  propertif  as  certain  hereditaments  at  ■ -) : 

And  whereas  the  principal  sum  of  i"500  is  still  owing  to  the  Agreement 
Mortgagees  on  the  security  of  the  recited  Mortgage,  butall  interest 
thereon  has  been  paid  up  to  the  date  hereof,  and  the  Vendor 
has  agreed  to  release  to  them  free  from  incumbrances  his  equity 
of  redemption  in  the  hereditaments  comprised  in  the  recited 
Mortgage  at  the  price  of  £500 : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows :— 


for  sale. 


1.  In  pursuance  of  the  said   agreement  and  in  consideration  Release  to 
of  the  sum  of  £500  now  paid  by  the  Mortgagees  to  the  Vendor 

(the  receipt  of  which  sum  the  Vendor  hereby  acknowledges),  the 
Vendor,  As  Beneficial  Owner,  hereby  conveys  and  releases  unto 
the  Mortgagees 

All  the  hereditaments  comprised  in  or  convej^ed  by  the  recited  Parcels. 
Mortgage, 

To  HOLD  unto  and  To  the  use  of  the  Mortgagees  in  fee  simple,  Habendum, 
discharged    from    all    right   of    redemption    under   the  recited 
Mortgage  (/) . 

2.  The  Mortgagees  hereby  release  the  Vendor  from  his  covenant  Release  of 

covenant. 

(A')  On  a  conveyance  to  a  per.son  in  consideration  wholly  or  partly  of  Stamp. 
a  debt  due  to  him  the  debt  is  deemed  to  be  the  whole  or  part,  as  the  case 
may  be,  of  the  consideration  in  resj^ect  whereof  the  conveyance  is  chargeable 
with  ad  valorem  duty :  Stamp  Act,  1891,  s.  57  ;  Highmore,  2nd  ed.,  134. 
Hence,  the  conveyance  in  the  text  should  be  stamped  ad  valorem  on  £500 
(debt)  and  £500  (purchase-money)  =  £1,000. 

(/)  If  the  mortgage  debt  is  kept  on  foot  as  a  protection  against  mesne 
mcumbrancers,  it  must  still  be  taken  into  account  and  the  stamp  duty  will 
be  the  same  :  Alpe,  11th  ed.,  115. 

35—2 
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Parties. 


Recital  of 
Mortgage. 


[Additions 
where  there 
has  been  a 
Conditional 
Surrender.] 


contained  in  the  recited  Mortgage  for  payment  of  the  principal 
money  and  interest  thereby  secured  and  from  all  other  liability 
thereunder. 
In  witness,  &c. 

No.  V. 

DEED  of  Covenant  to  Sureender  an  Equity  of  Redemp- 
tion in  Copyholds,  ichere  iliere  has  been  no  Conditional 
Surrender.  Variations  where  there  lias  been  a  Con- 
ditional Surrender. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part: 

Whereas  by  an  Indenture  of  Mortgage  dated  the day  of 

,  and  made  between  the  Vendor  of  the  one  part  and  E,  F. 


[That  Mort- 
gagees not 
admitted.] 

State  of  mort- 
gage debt. 


Variation  if 
mortgagees 
admitted. 


and  G.  H.  (hereinafter  called  the  Mortgagees)  of  the  other  part, 
the  Vendor  {continue  as  in  Form  No.  21,  Sect.  I.,  sup.)  : 

[And   whereas  on  the day  of the  Vendor  out  of 

court  surrendered  the  said  hereditaments  into  the  hands  of  the 
lortl  of  the  said  ]\Ianor  by  the  hands  and  acceptance  of  his 
steward  according  to  the  custom  of  the  said  Manor  To  the  Use 
of  the  Mortgagees  and  their  heirs  at  the  will  of  the  lord  according 
to  the  said  custom  and  by  and  under  the  rents,  fines,  suits,  and 
services  therefor  due  and  of  right  accustomed,  but  subject  to  a 
condition  for  making  void  such  Surrender  if  the  Vendor  should  on 
the  day  therein  mentioned  pay  to  the  Mortgagees  the  said  sum 
of  £ ,  with  interest  thereon  as  therein  mentioned.] 

[And  whereas  the  Mortgagees  have  never  been  admitted  to  the 
said  hereditaments  pursuant  to  the  recited  Surrender  (m).^ 

And  whereas  the  said  sum  of  £ is  still  owing  to  the 

Mortgagees,  but  all  interest  thereon  has  been  paid  up  to  the  date 
hereof : 

(?)i)  If  the  mortgagees  have  been  admitted  the  fact  must  be  recited  and 
the  operative  part  will  be  as  follows  : — 

"  In  pursuance,  Arc,  the  Vendor,  As  Beneficial  Owner,  hereby 
conveys  unto  the  Purchaser  All  and  Singular  the  heredita- 
ments comprised  in  the  recited  Mortgage  and  Surrender, 

To  hold  unto  the  Purchaser,  his  heirs  and  assigns.  To  the 
intent  that  on  payment  of  the  principal  sum  and  interest 
thereby  secured  the  said   hereditaments  shall   be  liable  to  be 
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And  wheeeas  the  Vendor  has  agreed  to  sell  to  the  Purchaser  Agreement 
the  hereditaments  hereinafter  described  for  an  estate  of  inherit- 
ance according  to  the  custom  of  the  said  Manor  subject  to  the 
recited  Mortgage  [and  Conditional  Surrender]  and  the  principal 
money  and  interest  thereby  secured,  but  otherwise  free  from 

incumbrances,  at  the  price  of  £ : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreeoient  and  in  consideration  of  Covenant  to 

•11J1T11  jiiT-T/1         siUTender. 

the  sum  of  ± now  paid  by  the  i  urchaser  to  tlie  \  encior  (the 

receipt  of  which  sum  the  Vendor  hereby  acknowledges),  the 
Vendor,  As  Beneficial  Owner,  hereby  covenants  with  the  Pur- 
chaser that  the  Vendor  and  all  other  necessary  parties  (if  any)  will 
forthwith  at  the  cost  of  the  Purchaser  surrender  into  the  hands 
of  the  lord  of  the  said  Manor  according  to  the  custom  thereof, 
but  subject  to  the  recited  Mortgage  and  the  covenant  to  surrender 
therein  contained  [and  to  the  recited  Conditional  Surrender  (;/.)] 
and  to  the  principal  money  and  interest  thereby  secured. 

All  those,  &c.,  to  which  the  Vendor  was  admitted  on  the Parcels. 

day  of , 

To  THE  USE  (subject  as  aforesaid)  of  the  Purchaser  and  his  Habendum. 
heirs  at  the  will  of  the  lord  according  to  the  custom  of  the  said 
Manor  at  and  under  the  rents,  fines,  suits,  and  services  therefor 
due  and  of  right  accustomed. 

2.  The  Purchaser  hereby  covenants  with  the  Vendor  (continue  Covenant  by 

Purchaser  to 

as  in  paragraph  2  of  Precedent  I.  of  this  Group,  p.  543,  sup.).  pay  the  debt 

{Add  certificate  as  to  purchase-money  if  the  amount  paid  plus  the  and  for       ' 

mortgage  debt  does  not  exceed  £500,  Form  Xo.  11,  Sect.  III.,  sup.)  i'^'iemnity. 
In  avitness,  &c.  (nn). 

forthwith  surrendered  To  the  use  of  the  Purchaser,  his  heirs 
and  assigns,  at  the  will  of  the  lord  according  to  the  custom  of 
the  said  Manor  and  at  and  under  the  accustomed  rents,  fines, 
suits  and  services." 

The  land  in  this  case  shoulil  be  shortly  described  in  the  recital  of  the 
mortgage.  There  is  no  objection  to  conveying  an  equitable  interest  in  copy- 
holds by  an  assurance  applicable  to  freeholds ;  this,  however,  must  not  be 
done  if  the  grantor  is  on  the  rolls. 

(«)  As  it  is  assumed  that  the  mortgagees  have  not  been  admitted,  the 
steward  will  prepare  a  furtlier  surrender  by  the  vendor,  who  is  still  tenant 
on  the  rolls. 

[nn)  The  steward's  copies  and  other  documents  will  probably  be  in  the 
custody  of  the  mortgagees.  The  purchaser  will  have  a  right  to  production 
under  C'onv.  Act,  1881,  s.  KJ. 
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Parties. 


Recital  of 
Lease. 


Recital  of 
Mortgage. 


State  of  ir.ort- 
gage  debt. 


Agreement 
for  sale. 


Variations 
where  mort- 
gage is  by 
assignmenti 


No.  YI. 

ASSIGNMENT  of  an  Equity  of  Eedemption  in  Leaseholds, 
icltcre  the  Mortgage  icas  by  Sub-demise  (o).  Variations 
where  Mortgage  ivaa  hi/  Assignment. 

THIS  INDENTUEE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Yendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  by  an  Indenture  of  Lease  dated   the  day  of 

,  and  made  between  K.  L.  of  the  one  part  and  the  Yendor 

of  the  other  part  {Form  No.  28,  Sect.  I.,  suj).,  deji>iincj  the  term 
as  the  Head  Term). 

And  whereas  by  an  Indenture  of  Mortgage  dated  the day 

of ,  and  made  between  the  Yendor  of  the  one  part  and  E.  F. 

and  G.  H.  (hereinafter  called  the  Mortgagees)  of  the  other  part, 
the  premises  comprised  in  the  recited  Lease  were  demised  by 
the  Yendor  to  the  Mortgagees  for  the  residue  of  the  Head  Term 
(except  the  last  three  days  thereof)  by  way  of  mortgage  for 
securing  payment  to  the  Mortgagees  of    the  principal  sum  of 

M, ,  with  interest  thereon  as  therein  mentioned.      And    the 

Yendor  thereby  covenanted  with  the  Mortgagees  that  he  and  the 
persons  deriving  title  under  him  would  thenceforth  stand 
possessed  of  the  Head  Term  Upon  trust  (subject  to  the  right  of 
redemption  thereunder)  to  dispose  of  the  same  as  the  Mort- 
gagees should  from  time  to  time  direct,  And  the  said  Indenture 
contained  a  power  for  the  Mortgagees  to  remove  the  Yendor 
from  being  a  trustee  and  to  appoint  a  new  trustee  in  his  place  : 

And  ayhereas  the  said  principal  sum  of  i' is  still  owing 

to  the  Mortgagees  upon  the  security  of  the  recited  Mortgage,  but 
all  interest  thereon  has  been  paid  up  to  the  date  hereof : 

And  whereas  the  Yendor  has  agreed  to  sell  to  the  Purchaser 
the  premises  comprised  in  the  recited  Lease  for  the  residue  of 
the  Head  Term,  subject  to  the  recited  Mortgage  and  the  deriva- 
tive term  thereby  granted  and  the  trusts  and  provisions  relating 
to  the  Head  Term  thereby  declared  and  to  the  principal  money 
and  interest  thereby  secured  : 

(o)  If  the  mortgage  is  bj-  as?igiunent,  then  the  vendor  cannot,  of  coiu-se, 
convey  the  legal  head  term,  Lnt  only  his  equity  therein.  In  this  case  the 
recital  of  the  mortgage  will  show  that  the  head  term  is  vested  in  the  mort- 
gagees, and  in  the  liabendnm  the  references  to  the  derivative  term  and  to  the 
provisions  for  getting  in  the  head  term  will  ho  struck  out. 
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NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  Assignment. 
of  the  sum  of  £ now  paid  by  the  Purchaser  to  the  Vendor 

(the  receipt  of  which  sum  the  Vendor  hereby  acknowdedges),  the 
Vendor,  As  Beneficial  Owner,  hereby  assigns  unto  the  Purchaser 

All  the  premises  comprised  in  and  demised  by  the  recited  Parcels. 
Lease, 

To  HOLD  unto  the  Purchaser  for  the  residue  of  the  Head  Habendum. 
Term  at  the  rent  and  subject  to  the  lessee's  covenants  and  the 
conditions  by  and  in  the  recited  Lease  reserved  and  contained 
and  henceforth  on  the  part  of  the  lessee  to  be  paid,  observed, 
and  performed,  but  subject  to  the  recited  Mortgage  and  the 
derivative  term  thereby  granted  and  to  the  trusts  and  provisions 
affecting  the  Head  Term  therein  contained  and  to  the  principal 
money  and  interest  thereby  secured. 

2.  The  Purchaser  hereby  covenants  with  the  Vendor  that  the  Covenants  to 
Purchaser  or  the  persons  deriving  title  under  him  will  pay  the  gage'^debtTnd 
said   principal    sum  of  £ and  all   interest   henceforth   to  mteiest,  and 

■■•  -■•  _  tor  mdemnity. 

become  due  under  the  recited  Mortgage,  and  also  all  rent 
becoming  due  under  the  recited  Lease,  and  will  observe  and 
perform  all  the  covenants  and  conditions  therein  contained  and 
henceforth  on  the  part  of  the  lessee  to  be  observed  and  performed, 
and  also  all  the  covenants  and  conditions  contained  in  the  recited 
Mortgage,  And  also  will  save  harmless  and  keep  indemnified 
the  Vendor  and  his  estate  and  effects  from  and  against  all 
proceedings,  costs,  claims  and  demands  on  account  of  any 
omission  to  pay  the  said  principal  sum  or  interest  or  the  said 
rent  or  any  breach  of  any  of  the  covenants  and  conditions 
contained  in  the  recited  Mortgage  or  Lease  or  either  of  them. 
In  witness,  &c. 

No.  VII. 

CONVEYANCE  of  Ekeeholds    subject    to    hut    indemnified 
against  Family  Charges  (p). 

THIS    INDENTURE,    made,    &c.,    Between    A.    F.,    of,    &c.  Parties. 
(hereinafter     called     the    A^endor),     of     the     one    part,     and 

il')  In  this  Precedent  it  is  assumed  that  the  persons  entitled  to  the  family 
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Recital  of 
Settlement 
under  which 
the  Vendor 
became  tenant 
in  tail  in 
possession 
subject  to 
family  charges. 


Birth  of 
issue. 


Recital  of 
Disentailing 
Assurance  by 
Vendor  subject 
to  the  family 
charges. 


C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other 
part  : 

Whereas  by  an  Indenture  of  Settlement  dated  the day 

of ,  and  made  between  E.  F.  (since  deceased)  of  the  1st  part, 

J.  F.,  the  wife  of  the  said  E.  F.  (then  J.  G.,  spinster),  of  the 
2nd  part,  and  M.  and  N.  (hereinafter  called  the  Trustees)  of  the 
3rd  part  (being  a    Settlement    made   in    consideration    of   the 

marriage  solemnised  on  the day  of  between  the  said 

E.  F.  and  J.  F.),  the  hereditaments  hereinafter  described  were 
(with  other  hereditaments)  limited  To  the  use  of  the  said  E.  F. 
during  his  life,  with  remainder  To  the  use  that  the  said  J.  F. 
should  receive  thereout,  in  the  event  (which  happened)  of  her  sur- 
viving the  said  E.  F.,  the  yearly  rent-charge  of  £800,  and  subject 
thereto,  To  the  use  of  the  Trustees  for  the  term  of  500  years 
from  the  death  of  the  said  E.  F.  without  impeachment 
for  waste  upon  usual  trusts  for  raising,  in  the  event  (which 
happened)  of  there  being  three  younger  children  of  the  said 
marriage,  the  sum  of  £10,000,  with  interest  thereon  at  the  rate 
of  £ —  per  cent,  per  annum  from  the  death  of  the  said  E.  F. 
as  portions  for  such  children,  and  subject  to  the  said  term  and 
the  trusts  thereof.  To  the  use  of  the  first  and  other  sons  of  the 
said  marriage  successively  according  to  seniority  in  tail  male, 
with  remainders  over : 

And  whereas  there  was  issue  of  the  said  marriage,  namely, 

an  eldest  son,  the  Vendor,  who  was  born  on  the  day  of 

,  and  three  younger  children,  all  of  whom  attained  full  age  : 


And  whereas  by  an  Indenture  of  Disentail  (duly  enrolled  as 

a  Disentailing  Assurance)  dated  the  day  of ,  and  made 

between  the  said  E.  F.  of  the  1st  part,  the  Vendor  of  the  2nd 
part,  and  X.  Y.  {(/rantee  to  uses)  of  the  3rd  part,  the  Vendor,  with 
the  consent  of  the  said  E.  F.,  as  protector  of  the  Settlement, 
conveyed  the  hereditaments  then  subject  to  the  limitations  of 
the  recited  Settlement  (including  the  hereditaments  hereinafter 
described)  to  the  said  X.  Y.  in  fee  simple  subject  to  the  life 
estate  therein  of  the  said  E.  F.  and  to  the  said  yearly  rent- 
charge  of  £800  and  to  the  said  sum  of  £10,000  charged  for 
portions  as  aforesaid,  and  to  the  term  of  1,000  years  for  raising 
the  said  portions,  but  discharged  from  all  estates  in  tail  male  or 
in  tail  of  the  Vendor  and  all  estates  rights,  interests  and  powers 


charges  will  not  concur  and  release  them.     For  u  further  indemnity,  see 
the  next  two  Precedents. 
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to  take  effect  after  the  determination,  or  in  defeasance  of  such 
estates  in  tail  male  or  in  tail  or  any  of  them  and  so  subject  and 
so  discharged,  To  the  use  of  the  Vendor  in  fee  simple  (q) : 

And  whereas  the  said  E.  F.  died  on  the day  of :       Death  of 

And  wheeeas  the  Vendor  has  agreed  to  sell  to  the  Purchaser  ^^^^^^  ^°^'  i'^^. 
the    hereditaments   hereinafter   described    and   the   fee   simple  fo?saie. 
thereof   in    possession    subject  to  but  indemnified  against    the 
aforesaid   family   charges  and    term,    but   otherwise   free  from 
incumbrances,  at  the  price  of  M : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  Conveyance 

of  the  sum  of  £ now  paid  by  the  Purchaser  to  the  Vendor  frmiiycharges. 

(the  receipt  of  which  sum  the  Vendor  hereby  acknowledges),  the 

Vendor,  As  Beneficial  Owner,  hereby  conveys  unto  the  Purchaser 

All  those,  &c.  (Forms  in  Sect.  II.,  siij).),  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple 
subject  to  the  said  yearly  rent-charge  of  i'800  limited  in  favour 
of  the  said  J.  F.  daring  her  life  and  to  the  said  sum  of  £10,000 
charged  as  portions  for  such  younger  children  as  aforesaid  and 
the  interest  thereon,  and  to  the  term  of  1,000  years  limited  by 
the  recited  Settlement  for  raising  the  said  portions,  but  so  that 
so  far  as  possible  the  other  hereditaments  and  property  charged 
with  the  payment  of  the  said  jointure  rent-charge,  portions, 
and  interest  shall  be  primarily  liable  to  answer  the  same  in 
exoneration  of  the  hereditaments  hereby  conveyed. 

2.  The   Vendor   hereby  covenants    with  the   Purchaser  that  Covenant  for 
the  Vendor  or  the  persons  deriving  title  under  him  to  the  other  ^'^  ^"^'^y- 
hereditaments  aforesaid  will  at  all  times  hereafter  save  harmless 

and  keep  indemnified  the  Purchaser  and  the  persons  deriving 

(7)  This  limitation  to  the  vendor  in  fee  is  inserted  for  the  piu-jwses  of  this 
Precedent.  The  vendor  never  became  tenant  in  tail  in  possession,  as  he 
barred  the  entail  during  the  subsistence  of  the  prior  life  estate.  Hence,  he 
is  not  a  person  having  the  powers  of  a  tenant  for  life  within  S.  L.  Act, 
1882,  8.  58  (1)  (i.).  The  tenant  for  life  would  generally  convey  his  life 
estate,  and  the  proper  limitations  would  have  been  to  such  uses  as  the 
vendor  and  his  father  should  jointly  appoint,  and  subject  thereto  to  the  uses 
of  the  settlement,  so  that  the  vendor,  in  default  of  any  exercise  of  the  joint 
power,  would  become  tenant  in  tail  in  possession  on  his  father's  death  and 
80  able  to  sell  under  the  settlement  free  from  the  charges,  whether  he 
subsequently  barred  or  not. 
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PUKCHASE    DEEDS    (PRECEDENTS), 


Acknowledg- 
ment and 
undertaking. 


title  uiuler  him  and  the  hereditaments  hereby  conveyed  from 
all  claims  whatsoever  (including  any  duty  which  may  become 
payable  on  the  cesser  of  the  said  jointm'e  rent-charge)  in  respect 
of  the  said  jointure  rent-charge,  portions,  and  interest  or  in 
respect  of  the  trusts  of  the  said  term  of  1,000  years,  and  that 
the  Vendor  or  the  persons  deriving  title  under  him  will  free  of 
cost  furnish  to  the  Purchaser  or  the  persons  deriving  title  under 
him  sufficient  evidence  of  the  cesser  of  the  said  jointure  rent- 
charge  (w^hen  the  same  occurs)  and  of  the  discharge  of  the  said 
duty,  portions,  and  interest  as  and  when  the  same  are  discharged. 

3.  The  Vendor  hereby  acknowledges  {Foim  No.  6,  Sect.  III., 
saj). ;  add  Form  No.  11,  Sect.  III.,  if  required). 

In  witness,  &c. 


No.  VIII. 

DECLAEATION  o/Teusts  o/' Investments  hy  way  o/ Indem- 
nity against  Poktions  cliarged  on  Lands  n-hich  have  been 
Sold  to  several  Pukchaseks  (r). 


Parties. 


Eecite  Settle- 
ment, &c. 


Sales  of  land 
comprised  in 
Settlement. 


Agreement 
for  indemnity. 


Piu'chase  of 
Consolidated 
Stock  in  the 
names  of 
Trustees. 


THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  {Vendor 
of  lands),  of  the  one  part,  and  C.  D.,  of,  &c.,  and  E.  P.,  of,  &c. 
(bereinafter  called  the  Trustees),  of  the  other  part  {Recitals 
slton-i)ig  that  under  a  Settlement  and  Disentailing  Assurance  in  the 
events  which  happened  A.  B.  became  seised  in  fee  simple  of  lands 

subject  to  a  sum  of  M charged  thereon  for  the  portions  of  his 

younger  brotJiers  and  sisters ;  see  last  Precedent)  : 

And  whereas  the  said  A.  B.  has.lately  sold  the  hereditaments 
comprised  in  the  said  Settlement  to  several  persons  and  the 
particulars  of  the  said  several  sales  and  the  names  of  the  several 
purchasers  are  contained  in  the  Schedule  hereto : 

And  whereas  on  the  treaty  for  the  said  sales  it  was  agreed 

that  the  sum  of  M should  be  invested  by  the  said  A.  B.  in 

the  names  of  the  Trustees  to  be  held  by  them  upon  the  trusts 
hereinafter  declared  concerning  the  same  : 

And   whereas  in  pursuance  of  the  said  agreement    the  said 

A.  B.  has  invested  the  sum  of  £ in  the  purchase,  in  the 

names  of  the  Trustees,  of  the  sum  of  £ 2|  per  Cent.  Con- 
solidated Stock : 


(?•)  Stamp  10s. 
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NOW  THIS  INDENTUEE  WITNESSETH  and  it  is  hereby 
agreed  as  follows  : — 

1.  The    Trustees   (which   expression,   where   the   context   so  Declaration 
admits,  includes   the  survivor  of    them  and   the   executors   or  investments. 
administrators  of  such  survivor  or  other  the  trustees  or  trustee 

for  the  time  being  hereof)  shall  stand  possessed  of  the  said  sum 

of  M 2J  per  Cent.  Consolidated  Stock,  or  the  investments 

for  the  time  being  rej^resenting  the  same  (hereinafter  called  the 
Trust  Fund),  and  the  income  thereof,  Upon  the  trusts  and 
subject  to  the  provisions  hereinafter  contained. 

2.  The  Trustees  shall,  when  and  so  soon  as  the  portions  by  Trust  to 
the   recited  Settlement   charged  on  the  said  hereditaments  as  paymenT^f''^ 
aforesaid  or  any  parts  thereof  shall  become  payable,  raise  such  portions  in 

,  ,  .  exoneration  of 

money  as  shall  from  time  to  time  become  payable  and  all  interest  settled  lands, 
(if  any)  which  shall  become  due  in  respect  thereof,  by  the  sale  of 
a  suflicient  part  of  the  Trust  Fund,  and  shall  apply  the  money 
to  be  raised  as  aforesaid  accordingly.  To  the  intent  that  the 
hereditaments  settled  by  the  recited  Settlement  and  the  several 
purcliasers  of  the  same  respectively  and  all  other  persons  for  the 
time  being  interested  in  the  same  shall  at  all  times  hereafter 
be  wholly  exonerated  from  all  proceedings,  costs,  claims  and 
demands  in  respect  of  the  said  portions  and  the  interest  thereon 
and  any  other  money  raisable  under  the  trusts  of  the  said  term 
out  of  the  Trust  Fund  and  the  proceeds  of  the  sale  thereof  or 
the  income  thereof. 

8.  SuB.jECT  to  the  foregoing  trusts,  the  Trustees  shall  stand  Ultimate 
possessed  of  the  Trust  Fund,  and  the  income  thereof.  In  Trust 
for  the  said  A.  B.  absolutely,  and  so  that  until  any  money  shall 
become  raisable  under  the  trusts  of  the  said  term  the  income  of 
the  Trust  Fund,  or  of  such  part  thereof  as  shall  not  for  the  time 
being  have  been  sold  under  the  trust  aforesaid  or  be  required 
to  answer  the  purposes  of  the  foregoing  indemnity  shall  be  paid 
to  the  said  A.  B.  or  the  persons  deriving  title  under  him. 

In  WITNESS,   &c.  (s). 


The 

Schedule  above  eeferred  to. 

Particulars  of 
Property  sold. 

Names  of 
Purcliasers. 

Date  of  Couveyance. 

(s)  If  desired,  tho  trustees  can  under  a  6d.  stamp  give  an  acknowledgment 
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Parties. 


Recital  of 
seisin  subject 
to  family 
charges. 


Desire  to 
create  charge 
liy  way  of 
indemnity. 


Demise  of 
lands  in  first 
Schedule  to 
Trustees  for  a 
term  of  years. 


No.  IX. 

DEMISE  ()/'  a  Portion  of  certain  Lands  cliarged  ivith  a 
rcnt-charcje  and  a  principal  sum  to  Trustees  for  a  Term 
OF  Years  upon  Trust  hy  way  of  Indemnity  of  tltc 
Eemainder  of  siicJi  lands  from  the  payment  thereof. 

THIS  INDENTURE,  made,  kc,  Between  A.  B.,  of,  &c.,  of  the 
one  part,  and  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.  (hereinafter  called 
the  Trustees),  of  the  other  part  : 

Whereas  the  said  A.  B.  is  seised  in  fee  simple  of  the  heredita- 
ments described  in  the  first  and  second  Schedules  liereto  subject 
to  the  following  incumbrances  (namely),  (1)  a  yearly  rent-charge 

of  £ payable  to during  her  life  under  an  Indenture 

dated,  &c.,  and  made,  &c.  {date  and  parties),  and  (2)  a  sum  of 

A' raisable  for  the  portions  of  the  brothers  and  sisters  of  the 

said  A.  B.  under  the  trusts  of  a  term  of years  created  by  an 

Indenture  dated  and  made,  kc.  {date  and  parties),  with  interest 
thereon  or  maintenance  money  as  therein  mentioned  : 

And  whereas  the  said  A.  B.  has  agreed  to  sell  some  of  the 
hereditaments  comprised  in  the  second  Schedule  hereto  and 
intends  shortly  to  sell  the  residue  of  tlie  same  hereditaments,  and 
in  order  to  facilitate  such  sales  {ss)  he  is  desirous  of  charging  the 
said  incumbrances  exclusively  on  the  hereditaments  comprised 
in  the  first  Schedule  hereto  (which  are  of  ample  value)  in 
exoneration  of  the  hereditaments  comprised  in  the  second 
Schedule  aforesaid  : 


NOW  THIS  INDENTUPtE  WITNESSETH  as  follows:— 
1.  The    said   A.  B.,    As    Settlor,    hereby    demises    unto 


the 


Trustees 

All  the  hereditaments  described  in  the  first  Schedule  hereto, 
To  HOLD  the  same  unto  the  Trustees  for  the  term  of  1,000 

years,  from  the  date  hereof,  without  impeachment  of  waste,  Upon 

the  trusts  and  subject  to  the  powers  and  provisions  hereinafter 

contained. 

of  the  right  of  any  purchaser  to  iiroduction  of  the  trust  deed.  An  alter- 
native scheme  would  be  to  paj^  a  sufficient  part  of  the  purchase-money 
into  Court  under  Conv.  Act,  1881,  s.  5. 

[ss)  It  is  assumed  that  A.  B.  has  no  power  under  the  S.  L.  Acts,  whether 
bj'  obtaining  the  appointment  of  ti'ustees  of  a  compound  settlement  or  other- 
wise, to  overreach  the  family  charges  :  see  notes  to  Prec.  YII.,  p.  551,  5«/'. 
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2.  The  hereditaments    hereb}'    demised    and   the    rents   and  Upon  trust  to 
profits  thereof  shall  henceforth  be  an  indemnity  to  the  heredita-  iand™hi  second 
ments  comprised  in  the  second  Schedule  hereto  and  every  part  fimny^charffS 
thereof,  and  to  the  several  purchasers  and  owners  thereof  and 

of  every  part  thereof,  from  and  against  the  said   yearly  rent- 
charge  of  £ and  all  money  raisable  under  tbe  trusts  of  the 

said  portions  term  as  aforesaid  and   the  interest  thereon,  and 
all  claims  and  demands  in  respect  thereof. 

3.  If  any  claim  or  demand  shall  at  any  time  be  made  on  And  for  that 
account  of  the  said  rent-charge  and  the  money  raisable  under  r^se°mouey 
the    trusts    of    the    said    portions   term   or  either  of   them  or  t>ysaieor 

■•-  _  _  mortgage,  or 

any   part    thereof    upon   or   against   the    hereditaments    com-  otherwise. 

prised  in  the  second   Schedule  hereto  or  any  part  thereof,  or 

the  owners  or  occupiers  of  the  same  or  any  of  them,  then  and 

in  every  such  case  the  Trustees  (which  expression,  where  the 

context    so   admits,    includes    the    survivor   of    them    and    the 

executors  or  administrators  of  such  survivor  or  other  the  trustees 

or  trustee  for  the  time  being  hereof)  shall  out  of  the  rents  and 

profits  of  the  hereditaments  hereby  demised  or  any  j)art  thereof, 

or  by  selling,  mortgaging,  or  leasing  the  same,   for  all  or  any 

part  of  the  said  term,  or  by  any  other  reasonable  ways  or  means, 

raise  such  sum  or  sums  as  may  from  time  to  time  be  required 

for  the  purpose  of  discharging  the  said  rent-charge,  and  any 

money   raisable  under    the    trusts  of   the  said  portions    term, 

or  such  parts  thereof   as  shall    be   claimed   as   aforesaid,  and 

all  costs,  damages  and  expenses  which  may  be    sustained   or 

incurred  by  reason  of  any  such  claim  or  demand  as  aforesaid, 

and  all  such  other  costs  and  expenses  as  may  be  incurred  in  the 

execution  of  the  trusts  and  provisions  of  these  presents,  and 

shall  apply  the  money  to  be  so  raised  as  aforesaid  accordingly. 

4.  Subject  and  without  prejudice  to  the  trusts  hereinbefore  Trusts  of 

declared,  the   Trustees   shall  permit   the   rents  and   profits   of  arS'profits.  ^ 

the  hereditaments  hereby    demised  to  be  received  by  the  said 

A.  B.,  his   heirs   or   assigns,    or  other  the   person  or  persons 

for  the  time  being  entitled  to  the  same  hereditaments  in  reversion 

immediately  expectant  on  the  term  hereby  granted. 

In  witness,  &c.  (t). 

The  First  Schedule  above  referred  to. 

The  Second  Schedule  above  referred  to. 

(0  An  acknowledgment  of  the  right  of  any  purchaser  to  production  of  this 
deed  can  be  given  separately  under  a  6d.  stamp. 
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Group   B. ^Grants   and  Eeservations  of    and  Conveyances 
su*BjECT  TO  Easements. 

No.  I. 


GRANT  of  a  Right  of  Way  {u). 


Parties. 


Seisin  of 
Vendor  of 
servient 
tenement. 


Seisin  of 
Purchaser  of 
dominant 
tenement. 


Agreement  to 
grant  right  of 
way, 


THIS  INDENTURE  (a),  made,  &c.,  Between  A.B.,  of,  &c. 
(hereinafter  called  the  Vendor),  of  the  one  part,  and  C.  D.,  of, 
&c.  (hereinafter  called  the  Purchaser),  of  the  other  part  : 

Whereas  the  Vendor  is  seised  in  fee  siinj)le  in  possession  free 
from  incumhrances  of  the  hereditaments  situated  in  the  Parish 

of ,  in  the  Comity  of ,  and  more  particularly  delineated 

on  the  plan  drawn  on  these  presents  and  thereon  coloured  pink, 
including  the  road  over  the  same  lands  shown  on  the  said  plan 
and  thereon  coloured  brown  : 

And  whereas  the  Purchaser  is  seised  in  fee  simple  in  posses- 
sion free  from  incumbrances  (//)  of  the  hereditaments  adjoining 
the  last-mentioned  hereditaments,  and  delineated  on  the  plan 
hereto  and  thereon  coloured  green  : 

And  avhereas  the  Vendor  has  agreed  to  grant  to  the  Purchaser 
a  right  of  way  in  manner  hereinafter  appearing  over  the  said 
road  at  the  price  of  ^ : 


Rights  of  way 
api^urtenant 
and  in  gross. 


Notice  of 
grant. 


(»)  See  notes  to  Form  No.  6,  Sect.  II.,  sup. 

Eights  of  way  are  either  in  gross  or  appurtenant.  A  right  of  way  in 
gross  cannot  be  assigned  ;  a  right  of  way  appurtenant  to  any  particular  land 
must  be  connected  with  the  use  and  enjoyment  of  that  land,  and  cannot  be 
granted  for  puiiwses  wholly  unconnected  with  it:  Achroyd  v.  Smith  (ISoO), 
10  C.  B.  164  ;  19  L.  J.  C.  P.  315,  .see,  also  Thoiye  v.  Brumfitt  (1873),  L.  E.  8  Ch. 
650  ;  NoHh  British  By.  Co.  v.  Park  Yard  Co.,  1898,  A.  C.  at  p.  653  ;  Milners 
Safe  Co.  V.  G.  N.  &  City  By.  Co.,  1907,  1  Ch.  208  ;  76  L.  J.  Ch.  99. 

The  purchaser  of  an  easement  should  have  notice  of  the  grant  indorsed 
or  annexed  to  one  of  the  title  deeds  retained   by  the   Vendor. 

(.c)  Stamp  ad  valorem  as  on  a  conveyance  on  sale.  If  the  consideration  is 
under  £500,  Form  No.  11,  Sect.  III.,  siqi.,  should  be  used  to  avoid  the  double 
duties  imposed  by  the  Fin.  (1909-10)  Act,  1910,  s.  73. 

(«/)  The  grant  should  be  made  to  the  person  having  the  legal  estate,  and 
these  words  show  that  it  is  not  outstaudius'  in  mort^as-ees. 


OF    RIGHT    OF    WAY GROUP    B. 
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NOW  THIS  INDENTUKE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ now  paid  by  the  Vondlor  to  the  VuTcnascr  (the 

receipt  of  which  sum  the  Vendor  hereby  acknowledges),  the 
Vendor,  As  Beneficial  Owner,  hereby  grants  unto  the  Purchaser 
in  fee  simple 

Full  right  and  liberty  (Form  No.  7,  Sect.  II.,  sup.). 

['2.  The  said  road  shall  be  used  and  enjoyed  by  the  Purchaser 
and  the  persons  deriving  title  under  him  in  common  with  the 
Vendor  and  the  persons  deriving  title  under  him,  and  the  costs 
of  keeping  the  same  in  good  and  sufficient  repair  shall  be  borne 
by  them  and  the  persons  respectively  deriving  title  under  them 
in  moieties  [or,  in  proportion  to  their  respective  user  of  the  same, 
such  proportion  to  be  ascertained  in  case  of  difference  by  arbitra- 
tion under  the  j^rovisions  of  the  Arbitration  Act,  1889.] 

[2,  If  the  Vendor  or  the  persons  deriving  title  under  him  shall 
use  the  said  road  in  common  with  the  Purchaser  or  the  persons 
deriving  title  under  him,  then  and  in  such  case  the  Vendor  and 
the  persons  deriving  title  under  him  shall  contribute  a  fair  pro- 
portion of  the  costs  incurred  in  keeping  the  same  in  repair,  such 
proportion  to  be  ascertained  in  case  of  difference  by  arbitration 
under  the  Arbitration  Act  1889.] 

3.  The  Vendor  hereby  acknowledges,  &c.  {Form  Xo.  6, 
Sect.  III.,  sup.). 

In  witness,  &c. 


Grant  of  right 
of  way  («). 


[Vendor  and 
Purchaser  to 
bear  costs  of 
repairs  in 
equal  i^ropor- 
tions  or  in 
proportion 
to  user.] 


[Vendor  to  pay 
proportion  of 
repairing 
expenses  if  he 
uses  the  road.] 


Aclmowledg- 
nient  and 
undertaking. 


No.  11. 

EELEASE  of  a  Eight  or  Way  hy  Indorsement  on  the  last 
Precedent. 

THIS  INDENTUEE,  made,    &c..   Between    the   within-named  Parties. 
CD.   (Grantee),  of   the  one  part,  and   the  within-named  A. B. 
(Grantor)  of  the  other  part  : 

Whereas  the  said  C.  D.  is  still  seised  in  fee  simple  of  the  land  Recital  of  con- 
coloured  green  on  the  plan  drawn  on  the  within-written  Indenture,  of  dominant 

(z)  If  the  road  is  to  be  used  in  common  witli  other  persons,  see  Form  No.  6,   Repairs  of 
Sect.  II.,  sup.     The  grantor  is  under  no  liability  to  keep  the  road  in  repair:    road. 
Duncan  v.  Loiuh  (1845),  6  Q.  B.  909 ;   14  L.  J.  Q.  B.  187 ;  Gale,  8th  ed.,  475 
et  seq.   The  variations  in  the  text  in  square  brackets  are  intended  to  meet  the 
case  where  the  grantor  has  expressly  agreed  to  bear  part  of  the  expenses. 
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and  the  said  A.  B.   is  still    seised  in  fee  simple  of  the   lands 
coloured  pink  and  brown  on  the  said  plan  : 


and  servient 

tenements 

respectively 

fi^lM-eiease*"^"'^       ^ND  WHEREAS  the  Said  C.  D.  lias  agreed  in  consideration  of 
the  sum  of  M- 


to  release  the  said  right  of  way  in  the  manner 
hereinafter  appearing : 

Eeieaseof         NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance 

iigi  o  waj.      ^j  ^j^^  ^^.^  agreement  and  in  consideration,  &c.,  the  said  C.B,, 

As  Beneficial  Owner,  hereby  releases  unto  the  said  A.  B.  in  fee 

simple 

Parcels.  All  THAT   the   right   of  way   granted  by   the  within-written 

Indenture, 

To  THE  INTENT  that  the  same  shall  forthwith  cease  and  be 
extinguished. 
In  witness,  &c. 


No.  III. 

CONVEYANCE  of  a  Plot  nf  land  with  a  House  recently 
erected  and  icith  a  Right  of  Way  in  common  witJi 
occupiers  of  Other  Houses. 


Parties. 


Seisin  of 
Vendor  and 
agreement  for 
sale. 


THIS  INDENTURE,  made,  &c.,  Between  A.B.,  of,  &c.  (herein- 
after called  the  Vendor),  of  the  one  part,  and  CD.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  the  Vendor  is  seised  in  fee  simple  in  possession 
free  from  incumbrances  of  the  hereditaments  hereinafter 
described  and  also  of  the  private  road  hereinafter  mentioned, 
and  has  agreed  to  sell  the  said  hereditaments,  together  with  a 
right  of  way  over  the  said  road,  to  the  Purchaser  in  fee  simple 
free  from  incumbrances  at  the  price  of  £ : 


Conveyance  of   NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 

of  way.     °      of  the  said  agreement  and  in  consideration  of  the  sum  of  £ 

now  paid  by  the  Purchaser  to  the  Vendor  {the  receipt,  dec),  the 
Vendor,  As  Beneficial  Owner,  hereby  conveys  unto  the  Pur- 
chaser, 


OF    RIGHT    OF    WAY — GRoUP    B.  501 

First,  All  that  (Form  No.  6,  Sect.  II.,  sup.,  trlncJi  includes  the  Parcels. 
grant  of  a  light  of  way  subject  to  the  liability  of  the  Purchaser 
to  pay  a  p)roportion  of  the  repairing  expenses.     If  the  right  of  way 
is  already  appurtenant,  see  variation  to  the  same  Form), 

To    HOLD    unto   and    To    the   use  of   the   Purchaser    in   fee  Habendum. 
simj^le  (a). 

(Add  acknowledgment  and  undertaking,  Form  No.  6,  Sect.  III., 
also  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 

No.  IV. 

CONVEYANCE  of  a  Plot  of  Land  to  the  Use  that  the 
Vendor  may  have  a  right  of  way  over  it  and  subject 
thereto  to  the  Use  of  the  Purchaser  in  fee  simple  (b). 

THIS    INDENTUEE,    made,    &c..    Between    A.  B.,    of,    &c.  Parties. 
(heremafter  called  the  Vendor),  of  the  one  part,   and  CD.,  of, 
&c.  (hereinafter  called  the  Purchaser),  of  the  other  j^art : 

Whereas  the  Vendor  is  seised  in  fee  simple  in  possession  free  seisin  of 
from  incumbrances  of  the  hereditaments  hereinafter  described  both^°ro°pertv 
and  delineated  on  the  plan  drawn  on  these  presents  and  thereon  conveyed  and 
coloured  pink  and  blue,  and  also  of  the  adjoining  hereditaments 
shown  on  the  said  plan  and  thereon  coloured  green  : 

(a)  If  desired,  an  express  covenant  by  the  purchaser  to  repair  may  be 
added  in  the  following  form,  but  being  a  positive  covenant  will  not  run  -with 
the  land,  see,  Haywood  v.  Brunstrick  Building  Society  (1881),  8  Q.  B.  D.  403  ; 
51  L.  J.  Q.  B.  73  ;  Be  Nisbet  and  Potts,  1905,  1  Oh.  at  p.  397;  74  L.  J.  Ch. 
310;  1906,  1  Ch.  386 ;  75  L.  J.  Ch.  238  :— 

2.  The  Purchaser  hereby    covenants  with  the   Vendor   that  Covenant  by 
until  the  said  road  shall  become  a  public  highway  rej^airable  by  proportion  of^ 
the  inhabitants  at  large  the  Purchaser  and  the  persons  deriving  '^afrhl^^road'^ 
title  under  him  will  from  time  to  time  pay  a  fair  and  reasonable 
proportion  of  the  expense  of  keeping  the  same  in  repair,  and  if 
any  difference  shall  arise  as  to  the  amount  to  be  so  paid,  the 
same  shall  be  referred  to  the  district  surveyor  of  the  Urban  [or 

Piural]  District  Council  of  ,  or  if  he  shall  decline  to  act. 

then  to  some  other  person  as  arbitrator  under  the  provisions  of 
the  Arbitration  Act,  1889. 

{b)  See  Conv.  Act,  1881,  s.  62. 
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And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser 
the  hereditaments  coloured  pink  and  blue  on  the  said  plan  and 
the  fee  simple  thereof  in  possession  free  from  incumbrances,  but 
subject  to  the  right  of  way  hereinafter  reserved  over  the  heredita- 
ments coloured  blue  on  the  said  plan  at  the  price  of  i' : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance 

of  the  said  agreement  and  in  consideration  of  the  sum  of  £ 

now  paid  by  the  Purchaser  to  the  Vendor  {tJie  receipt,  cCc),  the 
Vendor,  As  Beneficial  Owner,  hereby  conveys  unto  the  Purchaser 

All  that  piece  of  land  situated  in  the  Parish  of ,  in  the 

County  of ,  and  known  as  Field,  containing  a — .  r — , 

p — .  or  thereabouts,  and  more  particularly  delineated  on  the  plan 
drawn  on  these  presents  and  thereon  coloured  pink  and  blue, 

To  HOLD  unto  the  Purchaser  in  fee  simple. 

To  THE  USE  that  the  Vendor,  his  heirs  and  assigns,  owner  or 
owners  for  the  time  being  of  the  hereditaments  coloured  green 
on  the  plan  hereto  and  his  and  their  tenants  and  all  persons 
authorised  by  him  or  them,  shall  have  full  right  and  liberty  from 
time  to  time  and  at  all  times  hereafter  and  for  all  purposes  to 
pass  and  repass  with  or  without  horses,  cattle  or  other  animals, 
carts,  carriages,  motor-cars  and  other  vehicles,  over  and  along 
the  road  coloured  blue  on  the  plan  hereto,  And,  subject  to  the 
said  right  of  way, 

To  THE  USE  of  the  Purchaser  in  fee  simple. 

{Add  achiowledgment  and  undertaking  as  to  documents,  Form 
No.  6,  Sect.  III. ;  also  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c.  (c). 


Parties. 


No.  V. 

CONVEYANCE  of  Land  subject  to  a  Right  of  Way. 

THIS  INDENTURE,  made,  &c.,  Between  A.B.,  of,  &c.  (herein- 
after called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 


((•)  The  purcliaser,  as  a  grantee  to  uses,  should  execute.  If  a  duplicate  is 
not  taken,  he  shoold  give  a  separate  acknowledgment  and  undertaking  to  the 
vendor. 
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Whereas  the  Vendor  is  seised  in  fee  simple  in  possession  free  Seisin  of 
from  incumbrances  of  the  hereditaments  hereinafter  described,  toTight  oftTy 
subject  to  the  right  of  way  hereinafter  mentioned,  and  has  agreed  ^oi!^sX*^^™°^*^ 
to  sell  the  same  to  the  Purchaser  for  a  like  estate  in  possession  free 
from  incumbrances,  subject  as  aforesaid,  at  the  price  of  M : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance,  Conveyance. 
&c.  {see  last  Precedent),  the  Vendor,  As  Beneficial  Owner,  hereby 
conveys  unto  the  Purchaser 

All  that,  &c.  {Forms,  Sect.  II.,  siij).),  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple,  Habendum. 
Subject  to  the  right  as  heretofore  exercised  by  the  owners  for  Subject  to 

the  time  being  of  the  adjoining  hereditaments  known  as  the nghtof  way. 

Estate  and  their  tenants  and  the  persons  authorised  by  them  to 
pass  and  repass,  &c.  {see  last  Precedent). 

{Add  acknowledgment,  cOc,  Form  No.  6,  Sect.  III. ;  also  Form 
No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 


Geoup  C. — Conveyances  on  Sales  of  Building  Estates  and 
Mattees  connected  theeewith,  including  Conveyances 
wheee  Eesteictive  Covenants  aeb  imposed. 

No.  I. 

CONVEYANCE  o/Land  to  a  Puechasee  who  covenants  not 
to  Build  or  cdlow  Teees  or  Sheubs  to  exceed  a  certain 
Height. 

THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  &c.  (here-  PartieR 
inafter  called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),    of  the   other   part    {Recite 
Vendor's  seisin  and  agreement  for  sale,  Form  No.  1,  Sect.  I.,  s»^>.) : 

And  wheeeas  upon  the  treaty  for  the  said  sale  it  was  agreed  Recital  rf 
that  the  Purchaser  should  enter  into  the  covenants  on  his  part  ^s^^^'^Qnt 
hereinafter  contained : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 
1.  In  pursuance  of  the  said  agreement  and  in  consideration  Conveyance. 

of  the  sum  of  ^ now  paid  by  the  Purchaser  to  the  Vendor 
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(the  receipt,  cCc),  and  of  the  covenants  by  the  Purchaser  herein- 
after contamed,  tlie  Vendor,  As  Beneficial  Owner,  hereby  conveys 
unto  the  Purchaser 

Parcels.  ^.LL  THOSE,   &C.   {FonUS,  Sect.  II.,  SUJ).), 

Habendum.  To   HOLD   unto   and  To   THE    USE   of   the   Purchaser   in    fee 

simple  {(l). 
Covenant  by  2.  Thb    Purcliaser,    for   himself,    his   heirs   and   assigns  (c), 

to  build  on  the  hereby  covenants  with  the  Vendor,  as  the  owner  of  the  land 
laiowTrees  adjoining  to  the  land  hereby  conveyed,  his  heirs  and  assigns, 
&c.,  to  grow      ^jjg^i;  ^iiQ  Purchaser  and  the  persons  deriving  title  under  him  will 

beyond  certain  _  ^  P 

height.  not  at  any  time  hereafter  erect  or  permit  to  be  erected    any 

building  or  wall  ( / )  on  the  land  hereby  conveyed,  or  any  part 
thereof,  exceeding  six  feet  in  height,  and  will  not  at  any  time 
hereafter  permit  any  trees  or  shrubs  for  the  time  being  growing 
in  or  upon  the  said  land  to  exceed  ten  feet  in  height  from  the 
ground,  having  regard  always  to  the  present  level  of  the  said 
land,  and  ^Yill  at  all  times,  by  cutting  the  same  or  otherwise, 
prevent  such  trees  and  shrubs  from  exceeding  the  aforesaid 
height. 

3.  (Add  acknowledginent,  dc,  Form  No.  6,  Sect.  III. ;  also 
Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 

Restrictive  (d)  When  new  restrictive  covenants  are  given  the  land  should  not   be 

covenants.  expressed  to  be  conveyed  subject  to  them.      In  a  conveyance   subject  to 

existing  restrictive  covenants  the  purchaser  is  entitled  to  a  conveyance 
subject  only  to  the  restrictive  covenants  mentioned  in  the  contract,  although 
he  has  notice  of  others:  Re  Wallis  and  Barnard,  1899,  2  Ch.  615;  68 
L.  J.  Ch.  753. 

(e)  See  Wolst.  Conv.  Acts,  9th  ed.,  123,  as  to  the  necessity  for  these 
words. 

(/ )  See  Bowes  v.  Law  (1870),  L.  E.  9  Eq.  636  ;  39  L.  J.  Ch.  483 ;  Paddington 
Borough   Council  v.  A.-G.,  1906,   A.  C.  1  ;  75  L.  J.  Ch.  4;  Foster  v.  Fraser, 
1893,  3  Ch.  158;  63  L.  J.  Ch.  91;  Xussey  v.    Frov.   Bill   Posting   Co.,  1909,  , 
1  Ch.  734 :  78  L.  J.  Ch.  539. 
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No.  IL 

CONVEYANCE  of  imrt  of  a  Building  Estate.     Restrictive 
Covenants  hy  Purchaser  as  to  Buildings,  dr.  (g). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  d-c.  (here-   P^^^ties. 
inafter  called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(herehiafter  called  the  Purchaser),  of  the  other  part  : 

Whereas  {F^>rm  No.  1,  Sect.  I.,  sup.,  addinq  and  the  Purchaser  Seisin  of 

•  1  1  •        c  •        i\  V  encior  and 

has  agreed  to  enter  into  the  covenants  hereinafter  contained)  :       agreement 

for  sale. 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  Conveyance. 

of  the  sum  of  sb' now  paid  hy  the  Purchaser  to  the  A^endor 

{the  receipt,  dr.)  the  Vendor,  As  Beneficial  Owner,  herehy  grants 
and  conveys  unto  the  Purchaser, 

[First],  All  that  piece  of  land  situated,  &c.,  and  containing  Parcels. 

or  thereabouts,  and  more  particularly  delineated  on  the 

plan  drawn  on  these  presents  and  thereon  coloured ,  and 

which   piece   of   land  forms    part   of  the    Estate   of   the 

Vendor : 

[And  Secondly,  Full  right  and  liberty  (/;)  for  the  Purchaser,  Grant  of  right 
his  heirs  and  assigns,  to  use  the  road  on  which  the  said  piece  of  right^to^^use 
land  abuts  and  the  sewers  under  the  same  in  common  with  all  s^^^^i's- 
other  persons  to  whom  a  like  right  has  been  or  may  hereafter  he 
granted,  but  subject  to  the  liability  of  the   Purchaser  and  the 
persons  deriving  title  under  him  to  pay  a  rateable  proportion, 
according  to  frontage,  of  the  expense  of  keeping  the  said  road 
and   sewers   in   repair  until    the  same   shall  become  a    public 
highway  repairable  by  the  inhabitants  at  large], 

To  hold  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 

(g)  See  Dissertation,  pp.  116 — 21,  as  to  restrictive  covenants  and  building  L.  T.  Acts  : 
schemes.  If  the  land  is  registered  under  the  L.  T.  Acts,  application  must  be  ^Qj^'^I^^Q^g 
made  under  L.  T.  Act,  1S75,  s.  84  (as  amended  by  L.  T.  Act,  1897,  Sched.), 
for  the  registration  of  conditions  for  giving  effect  to  the  restrictive  covenants. 
There  must  be  a  deed  off  the  register  containing  the  covenants,  to  be  retained 
by  the  covenantee  as  evidence  that  he  is  entitled  to  take  proceedings.  Under 
8.  84  the  conditions  are  entered  as  if  thej''  were  enforceable  by  the  whole 
world;  this  is  inaccurate,  see  WiUe  v.  St.  John,  (No.  1),  1910,  1  Ch.  325 ;  79 
L.  J.  Ch.  2S9, 

{h)  See  also  Form  No.  6,  Sect.  II.,  sup. 


566 


PURCHASE    DEEDS  (PRECEDENTS). 


Covenant  by 
Purchaser  as 
to  restrictions 
and  stipula- 
tions in  first 
Schedule,  &c. 


Purchaser  not 
to  be  entitled 
to  rights  of 
light  and  air 
i-estricting  user 
of  the  i-est  of 
the  estate  (i). 

Proviso  that 
benefit  of 
covenants  shall 
not  pass  to 
future  Pur- 
chasers of 
other  plots, 
unless  so 
declared  in 
conveyance. 


Acknowledg- 
ment, &c.,  as 
to  documents. 


2.  The  Purchaser  for  himself  {Fori)i  No.  8,  paragraph  A, 
Sect.  III.,  sup.,  addiufi  power  to  the  Vendor  to  vary  the  restrictions 
and  proviso  that  the  Purchaser  shall  not  he  liable  for  breaches  of 
covenant  after  he  has  parted  with  the  land,  provisoes  B  and  C  of  the 
same  Form). 

3.  Provided  always,  that  the  Purchaser,  his  heirs  and  assigns, 
shall  not  be  entitled  to  any  right  of  access  of  light  or  air  to 
buildings  to  be  erected  on  the  land  hereby  conveyed  which  would 
restrict  or  interfere  with  the  free  user  of  any  other  part  of  the 
said  estate  for  building  or  any  other  purpose. 

4.  Provided  also,  that  if  and  whenever  the  Vendor,  his  heirs 
or  assigns,  shall  sell  a  plot  of  land,  being  a  part  but  not  the 
whole  of  the  said  estate  then  remaining  vested  in  him  or  them, 
the  right  to  enforce  the  covenants  hereinbefore  contained  in 
respect  of  the  plot  of  land  so  sold  shall  not  pass  to  the  Purchaser 
thereof  unless  it  shall  be  declared  in  the  deed  of  conveyance  that 
it  is  intended  to  pass  thereby  (/i). 

5.  The  Vendor  hereby  {Form  No.  6,  Sect.  III.,  sup.,  as  to 
documents  in  second  Scliednle.  Add  Form  No.  11,  Sect.  III.,  if 
required) . 

In  witness,  &c. 


The  First  Schedule  above  referred  to. 

Particulars  of  restrictions  and  stipulations. 

1.  No  building  shall  be  erected  on  the  said  plot  of  land  other 
than  a  private  dwelling-house  (l)  with  suitable  offices  and  out- 
buildings, and  no  trade  or  bushiess  (m)  of  any  kind  shall  be 
carried  on  upon  the  said  plot. 

{i)  See  WheeJdon  v.  Burrows  (1879),  12  Ch.  D.  31 ;  48  L.  J.  Ch.  853;  Mmj 
V.  BelleviUe,  1905,  2  Ch.  605  ;  74  L.  J.  Ch.  678.  This  proviso  is  usually 
only  added  where  the  contract  provides  for  its  insertion  in  the  conveyance. 

(k)  This  proviso  is  suggested  in  order  to  prevent  any  question  as  to  the 
devolution  of  the  benefit  of  the  covenants  on  purchasers  of  other  jjlots. 
It  is  assumed  in  this  case  that  it  would  be  inconvenient  for  the  vendor  to 
deprive  himself  of  the  right  to  release  or  dispense  with  the  covenant. 

(/)  A  boarding-house  is  not  a  jirivate  residence:  ITohson  y.  TuUoch,  1898, 
1  Ch.  424  ;  67  L.  J.  Ch.  205 ;  nor  is  a  club :  MrNair  v.  Bal-er,  1904,  1  K.  B. 
208;  73  L.  J.  K.  B.  120. 

(hj)  As  to  what  constitutes  a  breach  of  this  covenant,  see  Rolh  v.  Miller 
(home  for  working  girls)  (1884),  27  Ch.  D.  71 ;  53  L.  J.  Ch.  682 ;  Tod-Heathj 
V.  Benhum  (hospital)  (1889),  40  Ch.  D.  80  ;  58  L.  J.  Ch.  83  ;  Wautonv.  Cop^ard 
(boys'  school), '1899,  1  Ch.  92  ;  68  L.J.  Ch.  8. 
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2.  Not  more  than  one  dwelling-house  shall  be  erected  on  the 
said  plot,  which  shall  in  labour  and  materials  at  lowest  current 
market  prices  cost  not  less  than  £ (w). 

3.  No  buildings  shall  be  placed  nearer  to  the  road  in  front  of 
the  said  plot  than  is  indicated  by  the  building  line  shown  on  the 
said  plan  except  porches. 

{Add  any  other  conditions  iHiich  may  he  agreed  on.) 

The  Second  Schedule  above  eefeered  to. 
Particulars  of  documents  retained  in  the  custody  of  the  Vendor. 

No.  III. 

CONVEYANCE  of  a  Plot  of  Land,  jJart  of  one  Section  of  an 
Estate,  under  development  for  Building  Purposes. 
Restrictive  Covenants  and  Stipulations  imposed  so  as 
only  to  a  feet  the  Particular  Section  of  the  Estate  (o), 
FuIjL  forjus  o/ Building  Restrictions. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (here-  Parties. 
inafter  called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  the  Vendor  is  seised  of  the  plot  of  land  described  in  Seisin  of 
the  first  Schedule  hereto  (being  part  of  Section  A  of  his Estate, 


Vendor. 


(/i)  Unless  there  is  some  context  whicli  cuts  down  or  alters  tlie  popular   Covenant  not 
interpretation   of   the  word    "house,"   a  building  containing  several  resi-    to  erect  niore 
dential  flats  constitutes  only  one  "  house  "  within  the  meaning  of  the  word    on  one  plot, 
in  a  covenant  not  to  erect  more  than  a  certain  number  of  hoiises  :  Kimher  v. 
Admans,  1900, 1  Ch.  412  ;  69  L.  J.  Ch.  296.     On  the  other  hand,  the  erection 
of  residential  flats  is  a  breach  of  a  covenant  not  to  erect  more  than  one 
dwelling-house  to  be  used  as  a  private  dwelling-house   only  :    Rogers    v. 
Iloseyood,   1900,  2  Ch.   388 ;    69  L.  J.  Ch.  652.      A   building   structurally 
divided  into  two  tenements  on  different  floors  with  no  internal  communica- 
tion constitutes  two  houses  within  the  meaning  of  a  covenant  not  to  erect 
more  than  one  house  on  the  site  :  Grant  v.  Langston,  1900,  A.  C,  383,  399; 

69  L.  J.  P.  C.  66;  I  If  or  d  Pari  Estates  v.  Jacobs,  1903,  2  Ch.  522  ;  72  L.  J.  Ch. 

699  (distinguishing  Kimher  v.  Admans,  sup.) ;  see,  also  Weatherittv.  Cantlaij, 

1901,  2  K.  B.  285  ;  70  L.  J.  K.  B.   799  ;  Nicholls  v.  Malim,  1906,  1  K.  E. 

272  ;  75  L.  J.  K.  B.  140;    Western  v.  Kensington  Assessment  Committee,  1908, 

IK.  B.  811;  77L.  J.  K.B.  328. 
(o)  See  Dissertation,  pp.  116 — 21,  as  to  restrictive  covenants  and  building 

schemes ;  also  Form  No.  8,  Sect.  III.,  sup.  Notice  of 

Where  the  vendor  imposes   any  resti'ictions   on  an  estate   a   purchaser   restrictive 

should  have   notice  thereof  indorsed   on   or   annexed  to  one  of   the  title   [;^^|;rs^ed*ou 

deeds  retained  by  the  vendor,  title  deed, 
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in  the  Parish  of ,  in  the  County  of )  for  an  estate  in  fee 

simple  in  possession  free  from  incumbrances,  and  has  agreed  to 
sell  the  said  plot  to  the  Purchaser  for  a  like  estate  in  possession 

free  from  incumbrances  at  the  price  of  £, : 

Agreement  by        And  WHEREAS  the   restrictions  and  stipulations  contained  in 
enter  into  the  secoud  Schedule  hereto  are  intended  to  constitute  a  building 

covJimnts         Bcheme  only  so  far  as  regards  Section  A  of  the  said  estate  (which 
which  are  to      section  is  shown  on  the  plan  drawn  on  these  presents  and  thereon 

apply  generally  _  ... 

to  Section  A.  edged  with  a  blue  line,  and  is  hereinafter  called  Section  A),  and 
accordingly  the  Purchaser  has  agreed  to  enter  into  the  covenants 
hereinafter  contained  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 
Conveyance  of        1-  In  pursuance  of  the  said  agreement  and  in  consideration 

descnbed  in       ^f  tlio  sum  of  £ now  paid  by  the  Purchaser  to  the  Vendor 

SM  ^d^i  ^^^'^  receipt,  etc.),  the  Vendor,  As  Beneficial  Owner,  hereby  conveys 

which  includes  unto  the  Purchaser 

and  rights  to         All   AND  SINGULAR  the   hereditaments  described  in*  the  first 


use  sewers. 


Schedule  hereto, 

Together  with  the  right  to  enforce,  for  the  benefit  of  the 
plot  of  land  hereby  conveyed,  all  covenants  entered  into  by 
Purchasers  of  other  plots  forming  part  of  Section  A  for  the 
observance  of  the  restrictions  and  stipulations  mentioned  in  the 
second  Schedule  hereto. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 
Purchaser  not        2.  PROVIDED  ALWAYS,  that  the  Purchaser,  his  heirs  and  assigns, 
to  rights  of        shall  not  be  entitled,  &c.  {as  in  Clause  S  of  last  Precedent). 
r'eltricting^"^  3.  The  Purchaser,  for  himself,  his  heirs  and  assigns,  hereby 

user  of  the  rest  coveuants  with  the  Vendor  (and  so  that  this  covenant  shall,  so  far 

ot  the  estate.  ^  ^ 

Covenants  by  ^^  practicable,  be  enforceable  by  the  owners,  occupiers  and  tenants 
Purchaser.  f^j,  ^j^g  time  being  of  the  remainder  of  Section  A  or  of  any  part 
thereof)  that  the  Purchaser  and  the  persons  deriving  title  under 
him  will  at  all  times  hereafter  duly  perform  and  observe  all  and 
singular  the  restrictive  and  other  covenants  and  stipulations 
mentioned  in  the  second  Schedule  hereto  [so  far  as  ih.Qy  are 
applicable  to  the  land  hereby  conveyed  (j:))],  but  so,  nevertheless, 
that  this  covenant  shall,  as  regards  any  restrictive  provision,  be 
binding  only  upon  the  Purchaser  and  the  persons  deriving  title 
under  him  during  the  period  of  his  or  their  respective  ownership 
of  any  interest  in  the  land  hereby  conveyed. 

{]i)  Possibly  some  of  the  general  conditions  imposed  on  the  section  may 
not  be  applicable  to  the  particular  plot. 
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4.  Peovided  always,  that  the  said  restrictive  covenants  and 
stipulations  shall  not,  nor  shall  any  of  them,  be  deemed  to  affect 
any  portion  of  the  said  estate  (whether  already  agreed  to  be  sold, 

demised,  or  otherwise  disposed  of  or  not)  other  than  Section  A  or  Restrictions  to 
any  other  land  of  the  Vendor,  and  accordingly  the  Vendor  and  a  only, 
the  persons  deriving  title  under  him  may  use,  dispose  of,  or 
otherwise  deal  with  the  remainder  of  the  said  estate  or  any  part 
thereof  not  included  in  Section  A  (whether  already  agreed  to  be 
sold,  demised,  or  disposed  of  or  not)  or  any  other  land  except 
Section  A  either  subject  to  restrictive  covenants  and  stipulations 
corresponding  with  or  different  from  those  mentioned  in  the 
second  Schedule  bereto  or  without  any  restrictive  covenants  or 
stipulations  whatsoever. 

5.  The  Vendor  hereby  acknowledges  the  right  of  the  Purchaser  Acknowiedg- 
(Form  No.  6,  Sect.  III.,  as  to  documents  in  the  tinrd  Schedule ;  undertaking. 
add  Form  No.  11,  Sect.  III.,  if  required). 

In  witness,  &c. 

The  First  Schedule  above  referred  to.  Schedule  of 

propertj'. 

Particulars  of  the  hereditaments  hereby  conveyed. 

All  that  piece  of  land,  having  a  frontage  of or  there-  Description  of 

abouts  to ,  and  a  depth  of  - — —  or  thereabouts  on  the 

side  thereof,  and  a  depth  of or  thereabouts  on  the side 

thereof,  being  plot  No.  —  on  Section  A  of  the  Vendor's   

Estate,  situated  at ,  in  the  County  of  ,  and  which  said 

piece  of  land  is  delineated  on  the  plan  drawn  on  these  presents 
and  thereon  coloured  pink  (q), 

Together  with  full  right  and  liberty  for  the  Purchaser,  his  Giant  of  right 
heirs  and  assigns,  the  owners  and  occupiers  for  the  time  being  of 
the  hereditaments  hereby  conveyed,  or  of  any  part  thereof  (in 
common  with  the  Vendor  and  all  other  persons  who  have  or 
may  hereafter  have  the  like  right)  from  time  to  time  and  at  all 
times  hereafter  to  use  the  roads  and  footways  coloured  yellow 
on  the  plan  hereto,  but  as  regards  the  footways  thereof  for 
persons  on  foot  only,  and  as  regards  the  carriageways  thereof 
with  or  without  carts,  carriages,  motor-cars,  vehicles,  horses  and 
other  animals. 

[q]  In  the  plan  to  this  conveyance  Section  A  will  be  outlined  in  blue,  the 
particular  plot  coloured  pink,  and  the  roads  to  which  the  right  of  way  is  to 
extend  coloured  yellow. 
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Right  to  use  And  together  with  full  right  for  the  Purchaser,  his  heirs  and 

assigns,  owners  and  occupiers  as  aforesaid  (subject  to  the  a^jproval 
of  the  Local  Authority),  to  use  the  sewers  now  laid  under  the 
said  roads  and  intended  to  he  used  as  public  sewers  and  to  make 
connexions  under  tlie  said  roads  with  the  said  sewers,  the 
persons  exercising  this  right  making  good  all  disturbances  and 
damage  occasioned  with  all  due  despatch. 

Schedule  of  ThE    SeCOND    SCHEDULE    ABOVE    REFERRED    TO    (v). 

restrictions 

and  stipuia-       Particulars  of  restrictive  covenants  and  stipulations  applicable 

to  Section  A. 
Note. — In  this  Schedule  the  shortest  road  frontage  of  each 
plot  is  "  the  front,"  and  any  other  road  frontages  are  "  flanks." 


Fences. 

Fences.  1. — (i.)  Each  Purchaser  shall  (not  later  than  two  calendar 

months  after  having  been  called  upon  by  the  Vendor  so  to  do) 
erect  and  afterwards  maintain  good  and  suitable  fences  or 
enclosures  as  hereinafter  described  next  to  the  roads  and  back 
and  side  division  fences  on  the  sides  of  his  plot  or  plots  marked 
T  within  the  boundary  on  the  plan  hereto,  but  no  person 
owning  two  or  more  contiguous  plots  shall  be  bound  to  erect  or 
maintain  fences  between  such  plots. 

(ii.)  In  default  of  any  Purchaser  erecting  or  maintaining  any 
fence  which  he  is  to  erect  or  maintain  as  aforesaid,  the  Vendor 
may  at  any  time  within  twenty-one  years  from  the  date  hereof 
erect,  maintain,  and  repair  the  same,  and  in  such  event  the 
Vendor  shall  have  the  same  rights  and  remedies  to  recover  the 
expenses  incurred  in  so  doing  as  are  provided  in  these  restric- 
tions respecting  the  recovery  by  the  Vendor  of  the  expenses  of 
maintaining  or  repairing  roads  or  footpaths. 

(iii.)  No  side  division  fences  between  front  gardens  shall, 
where  in  advance  of  the  front  building  line  of  the  plot,  be  formed 
otherwise  than  with  suitable  light  iron  hurdle  railings  or  oak 
park  pale  fences  with  cleft  pales,  and  the  same  shall  be  not  less 
than  two  feet  six  inches  high  nor  more  than  three  feet  high. 

(iv.)  No  other  side  division  fence  and  no  back  fences  shall  be 


(?■)  This  schedule  is  given  as  an  example  of  a  modern  form  of  building 
stipulations.     See  notet?  to  first  schedule  to  last  Precedent. 
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formed  otherwise  than  with  close-boarded  oak  or  deal  fences,  and 
all  such  fences  shall  be  not  less  than  five  feet  high  nor  more 
than  five  feet  six  inches  high. 

(v.)  The  heights  of  all  side  division  fences  and  back  fences 
shall  be  measured  from  the  natural  general  level  of  the  surface 
of  the  ground  at  the  respective  bases  of  such  fences. 

(vi.)  All  deal  fences  shall  be  tarred  or  creosoted  on  both  sides 

thereof. 

(vii.)  No  fences  or  enclosures  next  the  roads  shall,  where  in 
advance  of  the  front  building  line  of  the  plot,  be  formed  other- 
wise than  with  oak  park  pale  fences  with  cleft  pales  (such  pales 
to  be  on  the  side  next  the  road)  or  ornamental  wooden  railings 
upon  suitable  red  or  burr  brick  or  stone  dwarf  walls  and  with 
wooden  gates,  and  such  fences  or  enclosures  and  gates  shall  be  not 
less  than  three  feet  high  nor  more  than  four  feet  high,  and  no  such 
fences  or  enclosures  (unless  the  Vendor  otherwise  permits)  shall 
(where  nearer  to  the  road  than  any  flank  building  line  on 
the  plot)  be  formed  otherwise  than  with  oak  park  pale  fences 
with  cleft  pales  (such  pales  to  be  on  the  side  next  the  road) 
or  be  less  than  five  feet  high  or  more  than  five  feet  six  inches 
high. 

(viii.)  The  heights  of  all  buildings  and  enclosures  next  the 
roads  shall  be  measured  from  the  level  of  the  footway  of  the 
adjoining  road  taken  at  the  nearest  point. 

(ix.)  No  boundary  fence  exceeding  five  feet  six  inches  high  shall 
be  erected  on  any  part  of  any  plot. 

(x.)  No  Purchaser  shall  be  entitled  to  require  the  Vendor  to 
erect  or  maintain  any  fence  or  enclosure. 


Building  Lines. 

2. — (i.)  No  house  shall  be  so  erected  that  its  principal  front  Building  lines 
shall  face  otherwise  than  towards  the  shortest  road  frontage  of 
the  plot  on  which  the  same  shall  be  erected. 

(ii.)  The  front  building  lines  shown  on  the  plan  hereto  shall 
not  be  advanced  nor  (except  as  hereinafter  mentioned)  set  back 
unless  compulsorily  advanced  or  set  back  by  the  Local  Authority, 
and  if  so  compulsorily  advanced  or  set  back  shall  be  advanced 
or  set  back  only  to  the  minimum  distance  necessary  to  comply 
with  the  recjuirements  of  the  Local  Authority. 
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(iii.)  The  Vendor  reserves  the  right  from  time  to  time  at  the 
request  of  the  owner  or  owners  or  intended  owner  or  owners  for 

the  time  being  of  any  plot  or  plots  facing ■  Koad  to  set  back, 

vary,  or  modify  the  front  building  lines  of  such  plot  or  plots,  but 

not   so  as  to  advance  the  same  nearer  to Road  than  is 

shown  on  the  plan  hereto. 

(iv.)  Nothing  shall  be  erected  nearer  to  the  roads  than  the 
aforesaid  front  building  lines  or  the  flank  building  lines  shown 
on  the  plan  hereto  except  as  follows  : — 

(a)  Bay   windows,    balconies,    porches,    oriel    windows,   over- 

hanging eaves,  and  other  architectural  projections  none 
of  which  project  more  than  four  feet  in  advance  of  any 
front  building  line  or  any  flank  line,  as  the  case  may  be. 

(b)  Fences    or   other   enclosures   and   gates   as   described   in 

clause  1  of  this  schedule. 


Desceiption   of  Buildings 

Buildings.  3. — (i.)  No  building  shall  be  erected  upon  any  plot  or  plots 

except  a  private  dwelling-house  (s)  or  private  dwelling-houses, 
with  or  without  rustic  summer-houses,  motor-car  houses,  cycle 
houses,  and  greenhouses  appurtenant  thereto. 

(ii.)  Any  such  rustic  summer-house,  motor-car  house,  cycle 
house,  and  greenhouse  shall  not  exceed  ten  feet  in  height  or 
one  hundred  superficial  feet  in  area. 

(iii.)  The  erection  shall  not  be  commenced  of  any  summer- 
house,  motor-car  house,  cycle  house,  or  greenhouse  until  the 
house  to  which  same  is  intended  to  be  appurtenant  shall  have 
been  built. 

(iv.)  No  house  shall  be  erected  upon  any  of  the  plots  Nos.  — 
to  —  (both  inclusive)  on  the  plan  hereto  unless  such  house  be 
detached  or  semi-detached. 

(v.)  No  house  planned  or  adapted  for  use  or  occupation  in 
more  than  one  tenement  (s)  shall  be  erected  or  allowed  to  remain 
on  any  plot  or  any  portion  of  any  plot. 

(vi.)  Except  as  aforesaid,  no  detached  outbuilding  shall  be 
erected  on  any  plot. 

(vii.)  The  erection  shall  not  be  commenced  of  any  house  or 

(s)  See  notes  to  schedule  to  last  Precedent, 
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other  outbuilding  on  any  plot  until  drawings  showing  the  intended 
elevations  thereof  have  been  submitted  to  and  approved  by  the 
surveyor  for  the  time  being  of  the  Vendor  and  copies  deposited 
with  him  and  his  fee  of  lOs.  6d.  paid  in  respect  of  each  such 
house  or  other  outbuilding. 

(viii.)  No  external  front  wall  of  any  house  and  no  external 
flank  wall  next  the  road  of  any  house  erected  on  any  plot 
situated  at  the  junction  of  two  roads  shall  be  faced  externally 
otherwise  than  with  red  bricks,  stone,  hanging  tiles,  rough-cast 
plaster,  half-timber  work  (or  tarred  wood  ashlaring  in  imitation 
of  half-timber  work)  or  with  any  or  all  of  these  materials. 

(ix.)  No  part  of  the  roof  (except  flat  roofs  and  gutters)  of  any 
house  shall  be  covered  otherwise  than  with  red  roofing  tiles. 

(x.)  No  side,  back,  or  other  wall  whatsoever  shall  have  any  exter- 
nally exj^osed  part  thereof  faced  with  Fletton  or  Peterborough 
bricks  or  with  any  bricks  having  an  aj^pearance  similar  thereto. 

(xi.)  No  house  to  be  erected  shall,  with  its  fences  and  appur- 
tenances, be  allowed  to  remain  unfinished  for  more  than  one 
year  after  the  same  shall  have  been  commenced,  but  this  shall 
not  prevent  the  subsequent  erection  of  autliorised  out-buildings. 

Value  of  Buildings. 

4. — (i.)  No  house  shall  be  built  on  any  plot  facing  Road  ^"^lue  of 

of  less  value  than  £ if  such  house  is  detached,  nor  of  less 

value  than  £ if  such  house  is  semi-detached. 

(ii.)  No  house  shall  be  built  on  any  plot  facing Road  of 

less  value  than  £ if  such  house  is  detached,  nor  of  less  value 

than  £ if  such  house  is  semi-detached  or  in  terrace. 

(iii.)  No  house  shall  be  built  facing  Road  of  less  value 

than  £ if  such  house  is  detached,  nor  of  less  value  than 

£ if  such  house  is  semi-detached  or  in  terrace. 

(iv.)  The  value  of  a  house  sball  be  taken  to  be  its  net  first  cost 
in  materials  and  labour  of  construction  only,  calculated  at  the 
lowest  current  prices  and  exclusive  of  the  cost  of  fences  or 
enclosures  of  the  site  and  also  exclusive  of  the  cost  of  any 
summer-house,  motor-car  house,  cycle  house,  or  greenhouse. 

As  TO  Trades  and  User. 

5. — (i.)  No  trade,  manufacture  or  business  shall  be  carried  on  Trades  and 
upon  any  plot  or  plots  or  any  part  of  any  plot  or  plots,  nor  shall  any 
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building  upon  any  plot  or  plots  be  erected  for  or  used  for  any 
other  purpose  than  that  of  a  private  dwelling-house  or  private 
dwelling-houses  and  appurtenances  thereto,  but  nothing  herein 
contained  shall  be  deemed  to  prevent  the  carrying  on  with  the 
written  consent  of  the  Vendor  upon  any  plot  or  plots  of  the 
practice  or  profession  of  a  duly  qualified  physician,  surgeon,  or 
solicitor,  or  the  erection  of  a  brass-plate  on  the  front  door  of 
any  house. 

(ii.)  No  earth,  clay,  or  lime  shall  be  burnt  on  any  plot, 
(iii.)  No  hut,  shed,  caravan,  house  on  wheels,  or  other  chattel 
adapted  or  intended  for  use  as  a  sleeping  apartment,  nor  any 
shows,  booths,  swings,  roundabouts,  or  hoardings,  nor  any 
advertising  station,  shall  be  erected,  made,  placed  or  used,  or  be 
allowed  to  remain  upon  any  plot  or  any  part  of  any  plot,  nor 
shall  the  same  be  used  for  the  storage  of  rubbish  or  building 
material,  nor  shall  any  fence  or  other  enclosure  be  erected  on  any 
plot  or  any  part  of  any  plot  unless  and  until  the  erection  of  the  house 
to  which  such  land  is  appurtenant  shall  have  been  commenced, 
or  unless  and  until  the  surveyor  for  the  time  being  of  the 
Vendor  shall  by  writing  have  required  the  Purchaser  to  erect 
such  fence  or  enclosure,  and  the  Vendor  may  remove  and  dispose 
of  any  such  erection,  fence,  rubbish,  building  material,  or  other 
thing,  and  for  that  purpose  may  at  any  time  within  twenty-one 
years  from  the  date  hereof  enter  upon  any  plot  or  plots  upon 
which  a  breach  of  this  stipulation  shall  occur,  and  shall  not  be 
responsible  for  the  safe  keeping  of  anything  so  removed  or  for 
the  loss  thereof  or  any  damage  thereto. 

(iv.)  Until  any  plot  shall  be  duly  fenced  in  and  enclosed  the 
Vendor  may  at  any  time  within  twenty-one  years  from  the  date 
hereof  enter  thereupon  for  the  purpose  of  cutting  and  removing 
grass,  weeds,  crops,  and  any  other  thing  which  may  in  his 
opinion  tend  to  give  the  Estate  an  untidy  or  neglected  appear- 
ance, and  the  Vendor  shall  not  be  responsible  for  the  safe  keeping 
of  anything  so  removed  or  for  the  loss  thereof  or  any  damage 
thereto. 

EOADS. 

Eoads  6. — (i.)  No  portion  of  any  plot  shall  be  used  as  a  road  or  way 

or  as  part  of  a  road  or  way  from  or  to  any  land  adjoining  or 

adjacent  to  the Estate. 

(ii.)  Until  the  road  or  roads  and  footpaths  abutting  on  the 
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plots  shall  be  respectively  taken  over  by  the  Local  Authorit}',  no 
Purchaser  shall  allow  the  same  to  fall  into  disrepair,  but  each 
Purchaser  shall  keep  in  good  condition  and  maintain  the  same 
up  to  the  centre  thereof  so  far  as  such  roads  and  footways  abut 
upon  his  plot  or  plots,  and  in  default  of  so  doing  the  Vendor 
may  maintain  and  repair  the  same,  in  which  event  each  Purchaser 
so  in  default  shall  pay  to  the  Vendor  on  demand  all  expenses 
incurred  in  relation  to  such  maintenance  and  repair  or  his  pro- 
portion thereof  (as  the  case  may  be),  the  amount  to  be  ascer- 
tained, assessed,  or  apportioned  by  the  surveyor  for  the  time 
being  of  the  Vendor,  and  such  expenses  or  such  proportion 
thereof  as  aforesaid  shall,  if  incurred  by  the  Vendor  within 
twenty-one  years  from  the  date  hereof,  be  and  the  same  are 
hereby  charged  in  his  favour  on  tbe  plot  or  plots  in  respect  of 
which  such  sums  are  payable  with  interest  thereon  at  the  rate 
of  £5  per  cent,  per  annum  from  the  date  when  the  same  shall  be 
so  incurred. 

(iii.)  Each  Purchaser  shall  also  pay  all  sums  payable  to  the 
Local  Authority  prior  to  or  connected  with  the  taking  over  and 
making  up  of  such  road  or  roads  and  the  sewers  thereunder 
and  paving  or  otherwise  comi)leting  the  footj)aths  so  far  as 
such  road  or  roads  and  footpaths  abut  on  the  plot  or  plots 
purchased  by  him. 

(iv.)  No  Purchaser  shall  obstruct  any  portion  of  the  roadway 
or  footpath  by  deposit  of  building  materials  or  otherwise,  nor 
disturb  the  surface  of  any  such  roadway  or  footpath  except  for 
the  purpose  of  making  connexions  to  sewers,  drains,  or  mains 
thereunder,  and  any  such  disturbances  shall  be  made  good  by 
the  Purchaser  with  all  due  despatch. 

Excavations. 

7.  No  excavations  shall  be  made  on  any  plot  except  such  as  Excavations. 
may  be  necessary  for  future  buildings  and  drains  and  appurten- 
ances thereto,  nor  shall  any  gravel,  flints,  sand  or    earth  be 
removed  therefrom  without  the  written  consent  of  the  Vendor. 

Variations  in  Plotting. 

8.  The  Vendor  may  from  time  to  time  alter  the  plotting  of  Variations  in 
any  land  comprised    in  Section  A  which    for   the  time  being  pi°"''i&- 
remains  unsold. 
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PURCHASE    DEEDS  (PRECEDENTS), 


Registration 
under  L.  T. 
Acts,  1875 
and  1897. 


Interpretation. 


Eegisteation  of  Eestrictions. 

9.  No  application  for  registration  of  a  proprietor  or  pro- 
prietors under  the  Land  Transfer  Acts,  1875  and  1897,  or  any 
Act  amending  or  consolidating  the  same,  of  any  plot  or  any 
part  of  any  plot  shall  be  made  unless  it  contains  a  statement 
that  the  property  in  respect  of  which  the  application  is  made  is 
subject  to  the  negative  restrictions  and  to  the  charges  contained 
in  this  schedule,  and  the  same  shall  be  duly  protected  by  proper 
entries  in  the  register. 

Interpretation. 

10.  In  this  Schedule,  where  the  context  so  admits, 

(i.)  The  expression  "the  Purchaser"  includes  his  heirs, 
executors,  administrators,  and  assigns. 

(ii.)  The  expression  "  the  Vendor  "  includes  his  heirs  and 
assigns,  owners  for  the  time  being  of  the  unsold  portion  of 

Section  A  of  the   Estate,  and  any  person  or  persons, 

corporation  or  corporations,  to  whom  the  benefit  of  the  cove- 
nants by  the  Purchaser  in  these  presents  shall  be  expressly 
assigned. 

(iii.)  The  singular  includes  the  plural  and  the  masculine 
includes  the  feminine. 

The  Third  Schedule  above  referred  to. 

Particulars  of  documents  retained  in  the  custody  of  the  Vendor. 


Parties. 


Notice  of 

;;ovenants 

aflfecting 

vendor's 

land. 


No.   IV. 

■  DEED  of  Mutual  Covenants   hy  Purchasers  af  Lots  as  to 
Buildings  and  for  Indemnity  against  a  Eent(0. 

THIS  INDENTURE,  made,  etc.,  Between  the  several  persons 
named  in  the  Schedule  hereto,  and  whose  hands  and  seals  are 
hereunto  subscribed  and  affixed  (hereinafter  called  the  Pur- 
chasers), of  the  one  part,  and  A.  B.,  of,  &c.  (bereinafter  called 
the  Vendor),  of  the  other  part : 

(t)  See  Dissertation,  pp.  116-21,  as  to  restrictive  covenants  and  building 
schemes.  Notice  of  this  deed  should  be  given  in  each  conveyance  to  a 
purchaser.  The  purchasers  should  have  notice  of  the  restrictive  covenants 
affecting  the  land  retained  by  the  vendor  indorsed  on  or  annexed  to  a  title 
deed  held  by  him. 
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Whekeas   the   Vendor,    being   seised    in    fee    simple   of   the  Recite  that 
freehold  land  situated,  &c.,  and  delineated  and  coloured  pink  on  p^rup  land 
the  plan  hereto,  lately  jjut  up  the  said  piece  of  land  for  sale  by  ^^^^.^^^^^  ^^ 
public  auction  in  Lots  according  to  the  said  plan : 

And  whereas  it  was  one  of  the  conditions  of  tlie  said  sale  Condition  that 
that  the  several  Purchasers  should  execute  a  deed  of  covenant  shouicf  execute 
for  the  observance  of  the  restrictions  and  stipulations  herein-  fiant°^'^°^^ 
after  mentioned  : 

And  whereas  some  of  the  said  Lots  were  sold    at  the  said  Some  Lots  sold 
auction,  and  the  Vendor  intends  to  sell  the  remaining  Lots  either  'and  intention 
by   public  auction  or  private  contract,  as  opportunities  occur,  sei7remainhig 
subject  to  the  like  restrictions  and  stipulations  :  ^°^^- 

And  whereas  it  is  intended  that  as  the  several  Lots  are  sold  and  Agreement 
the  purchases  thereof  respectively  are  completed,  the  names  and 
descriptions  of  the  several  Purchasers  and  the  numbers  of  the 
Lots  purchased  by  them  respectively  shall  be  inserted  in  the 
Schedule  hereto,  and  that  they  shall  respectively  execute  these 
presents  opposite  to  their  respective  names  in  the  said  Schedule  : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  considera-  Each  po- 
tion of  the  premises  each  of  the  Purchasers,  for  himself  and  his  na'nts  to 
assigns,  as  to  the  Lot  purchased  by  him  and  with  intent  to  bind  s^ipu7alions 
all  persons  in  whom  the  same  Lot  shall  for  the  time  being  be  hereinafter 

'■  .  .  "  expressed. 

vested  (but  so  as  not  to  be  personally  liable  under  this  covenant, 
so  far  as  regards  covenants  which  are  restrictive  of  the  user  of 
the  land,  after  he  has  parted  with  the  said  Lot  (?/)),  hereby  cove- 
nants with  the  others  of  them  and  their  respective  heirs  and 
assigns,  and  also  as  a  separate  covenant  with  the  Vendor,  his  heirs 
and  assigns,  that  the  Purchasers  respectively  and  their  respective 
heirs  and  assigns  shall  and  will  observe  and  perform  the 
restrictions  and  stipulations  hereinafter  contained,  so  far  as  the 
same  are  or  ought  to  be  observed  and  performed  by  them 
respectively  (that  is  to  say)  (z) : — 

1.  All  houses  or  buildings  erected  on  the  said  Lots  shall  be  Houses 
erected  so  that  the  general  line  of  the  frontages  shall  not  approach  Lots  not  to 
nearer  to  the  road  than  the  distance  indicated  on  the  said  plan  fiearei^timr'^ 
by  the  dotted  line  thereon,  marked  "  building  line,"  which  line  §fgi^^,'jgg'^'^ 
is feet  from  the  centre  of  the  said  road,  except  that  open 

{y)  It  is   right   only  to    limit    the    personal    liability    in    the    case    of 
restrictive  covenants. 

(2)  For  other  restrictions,  see  second  schedule  to  the  last  Precedent. 
P.  37 
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PURCHASE    DEEDS   (PRECEDENTS). 


Trades  of 
licensed 
victualler,  &c. 
not  to  be 
carried  on. 


As  to  annual 
sum  charged 
on  Lots. 


porticoes  to  the  hall  door.:;  of  any  of  the  said  houses  may  project 

any  distance  not  exceeding  feet  and  any  bow    window  to 

any  of  the  said  houses  may  project  any  distance  not  exceeding 
feet  from  the  said  building  line. 

2.  Not  more  than  one  house,  and  no  house  of  less  value  than 
£ ,  shall  be  erected  on  any  Lot  (a). 

3.  The  trade  or  business  of  a  licensed  victualler,  or  seller  of 
beer,  wine  or  spirits,   shall  not  be  carried  on  upon  any  of  the 

said  Lots  (except  Lot  ■ )   or  at  or  upon  any  building  to  be 

erected  thereon.  (Insert  any  other  stipulations  agreed  on,  and  si'e 
second  Schedule  of  last  Precedent.) 

4.  The  annual  sum  of  £ ,  which  is  now  charged  upon  the 

said  Lots,  as  well  as  on  other  projDerty  of  the  Vendor  under  an 
Indenture  dated,  &c.,  shall  be  henceforth  exclusively  charged  on 

Lot .     And  the  owner  or  owners  for  the  time  being  of  that 

Lot  shall  at  all  times  keep  indemnified  the  other  Lots,  and  the 
owners  and  occupiers  thereof  for  the  time  being,  and  the  Vendor 
and  his  estate  and  effects  from  and  against  the  said  rent  and  all 
claims  and  demands  on  account  thereof. 

stipulations  to  5,  The  above  stipulations  shall  be  binding  on  the  several 
Purchasers  who  have  completed  their  purchases  and  executed 
these  presents,  and  their  respective  heirs  and  assigns,  notwith- 
standing that  some  of  the  Lots  affected  thereby  may  for  the  time 
being  remain  unsold. 

In  witness  whereof  the  parties  hereto  have  hereunto  set  their 
hands  and  seals  on  the  day  and  year  first  above  written,  or  on 
the  day  and  year  set  opposite  to  their  respective  signatures  in 
the  Schedule  hereto. 

The  Schedule  above  referred  to. 


be  binding  on 
Purchasers 
who  have 
completed. 


Name  and  Description 
of  Purchaser. 


No. 
f  Lot. 


Sitrnatiire. 


Date  of 
Signature. 


(a)  See  notes  to  fii'.st  scliedule  to  Free.  IT.  of  this  Group. 
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No.  V. 

GENERx\L  DEED  of  Mutual  Covenants  hy  Puechasers 
and  Yendoe  on  the  Sale  0/ Building  Plots  (/>). 

THIS  INDENTURE,  made,  &c.,  Between  the  several  persons  Parties, 
named  in  the  Schedule  hereto,  and  whose  hands  and  seals  are 
hereunto  subscribed  and  affixed  (hereinafter  called  the  Purchasers), 
of  the  one  part,  and  A.  B.,  of,  &c.  (hereinafter  called  the  Vendor), 
of  the  other  part  : 

Whereas  the  Vendor,  being  seised  in  fee  simple  of  land  in  the  Recitals  that 

Parish  of ,  in  the  County  of ,  has  laid  out  the  same  for  Ikwt'iand 

sale  in  plots  for  building  purposes  according  to  the  plan  hereto  ^°^  ^^^®  ^"^ 
annexed,  on  which  plan  the  plots  are  numbered  1  to  —  inclusive: 

And  whereas  some  of  the  plots  have  been  sold  to  the  Pur-  That  some 
chasers,  and  the  Vendor  intends  to  sell  the  remaining  plots  as  KSsoTZand 
opportunities  offer  :  intention  of 

•■•  ^  Vendor  to  sell 

And  whereas  the  Nos.  of  the  plots  sold  as  aforesaid  (such  Nos.  i-emainder. 
corresponding  to  those  on   the  said  plan)  are  set  forth  in  the 
Schedule  hereto  opposite  to  the  names  of  the  several  Purchasers 
thereof : 

And  whereas  upon  the  treaty  for  the  said  sales  it  was  agreed  Agreement. 
that  the  several  Purchasers  and  the  Vendor  should  enter  into  ^°  ®^«™*®- 
the  covenants  hereinafter  contained  : 

(i)  See  Form  No.  8,  Sect.  III.,  for  a  power  to  vary  a  building  scheme,  also 
Dissertation,  pp.  116 — 21  et  set/.,  as  to  restrictive  covenants  and  building 
schemes. 

Notice  of  this  deed  should  be  indorsed  on  one  of  the  principal  title  deeds,  so   Notice  to  be 
that  any  futui'e  purchaser  from  the  vendor  may  have  notice  of  it,  see  Conv.   indorsed  on 
Act,  1882,  s.  3;  Talk  v.  3foxhay  (1848),  2  Ph.  774;  18  L.  J.  Ch.   83;  Be   ''''^emxnt  on 
Nishet  and  Fofts,  1906,  1  Ch.  386;  75  L.  J.  Ch.  238;  also  cases  collected  in   saleofbuild- 
Wolst.  Conv.  Acts,  9th  ed.,  123.     In  the  absence  of  such  notice  he  would  ^"^  ^^°^^' 
not  be  affected  by  the  covenants.     On  any  future  sale  by  the  vendor  of  any 
plot  of  land  affected  by  the  covenants,  the  conveyance   should  be  made 
expressly  subject  to  them,  e.g.  : — "  To   hold   unto  and  to   the   use  of 
the  Purchaser  in  fee  simple,  subject  to  and  with  the  benefit  of 
the  covenants  as  to  buildings  and  otherwise  contained  in  an 
Indenture  dated,  &c.,  and  made,  &c.  (date  and  iMrties),  so  far  as 
the  same  affect  the  land  hereby  conveyed." 

37—2 
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PURCHASE    DEEDS    (PRECEDENTS). 


Purchasers 
and  Vendor 
mutually 
covenant  to 
observe 
stipulations 
hereinafter 
expressed. 


NOW  THIS  INDENTURE  WITNESSETH  that  each  of  the 
Purchasers  as  to  the  plot  of  land  purchased  by  him,  and  with 
intent  to  bind  all  persons  in  whom  the  same  plot  of  land  shall  for 
the  time  being  be  vested  (but  not  so  as  to  be  personally  liable 
under  this  covenant,  so  far  only  as  regards  covenants  which  are 
restrictive  of  the  user  of  the  land  (c),  after  he  has  parted  with  the 
same  plot),  hereby  for  himself,  his  heirs  and  assigns,  covenants 
with  the  others  of  them  and  their  respective  heirs  and  assigns,  and 
also  as  a  separate  covenant  with  the  Vendor,  his  heirs  and 
assigns,  And  the  Vendor,  as  to  the  remaining  plots  of  land 
shown  on  the  said  plan,  and  with  intent  to  bind  all  persons 
in  whom  the  said  plots  of  land  shall  for  the  time  being  be  vested 
(but  not  so  as  to  be  personally  liable  under  this  covenant  so  far 
only  as  regards  covenants  which  are  restrictive  of  the  user  of  the 
land  ((•),  after  lie  has  parted  with  the  same  plots  respectively), 
hereby  for  himself,  his  heirs  and  assigns,  covenants  with  the 
Purchasers  resjDectively  and  their  respective  heirs  and  assigns 
that  they  the  said  covenanting  parties  respectively  and  their 
respective  heirs  and  assigns  will  henceforth  observe  and  perform 
the  stipulations  hereinafter  expressed  so  far  as  the  same  affect 
the  plots  of  land  respectively  (that  is  to  say)  {Set  out  stipulations 
in  numhcred  paragraphs ;  see  last  Precedent  and  the  second 
Schedule  to  Precedent  III.  of  this  Gvoiip,  sup.) 

In  witness,  &c. 

The  Schedule  above  refereed  to. 

{Same  as  Schedule  tolast  Precedent.) 


(c)  It  is  right  only  to  limit  the  personal  liability  in  the  case  of  restric- 
tive covenants.  The  positive  covenants  cannot  be  made  to  run  with  the 
land  :  i?e  Nishet  and  Fotts,  1905,  1  Ch.  at  p.  397  ;  aff.  1906,  1  Ch.  386  ;  74  L.  J. 
Ch.  310;  75  ih.  238  ;  see  Dart,  7th  ed.,  771. 
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Geoup  D. — Grants  Keserving  Perpetual  Eentcharges,  Con- 
veyances SUBJECT  to  existing  EeNTCHARGES,  AND  CONVEYANCES 
AND  KeLEASES  OF  EeNTCHARGES. 

No.  I. 

BUILDING  GRANT  at  a  periwtual  Rentchaege  {d). 
Covenants  hy  Grantee  to  Build,  and  to  Insure  and 
Keep  in  Piepair  Buildings,  and  other  Covenants  in 
CONNEXION  icith  tlie  Buildings  (e). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties. 
after  called  the  Vendor),  of  the  one  part,   and  C.  D.,  of,    &c. 
(heremafter  called  the  Purchaser),  of  the  other  part: 

Whereas  the  Vendor  is  seised  in  fee  simple  in  possession  free  Seisin  of 

.  Vendor  and 

from  incumbrances  of  the  hereditaments  hereinafter  described  agreement 
and  has  agreed  to  sell  the  same  to  the  Purchaser  in  consideration 
of  the  perpetual  yearly  rentcharge  hereinafter  limited  and  of  the 
covenants  by  the  Purchaser  hereinafter  contained  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Conveyance. 

the  rent  hereinafter  reserved  and  the  covenants  by  the  Purchaser 

hereinafter  contained,  the  Vendor,  As  Beneficial  Owner,  herel)y 

conveys  unto  the  Purchaser 

All  that  piece  of  land  situated,  &c.  {see  Forms,  Sect.  II.).  Parcels. 

To  hold  unto  the  Purchaser  in  fee  simple.  To  the  use  that  Habendum. 

{d)  Where  the  consideration  for  a  conveyance  on  sale  is  a  perpetual  rent-  Stamp  duty. 
charge  the  conveyance  is  chargeable  with  ad  vulorem  duty  on  the  total 
amount  which  will  or  may,  according  to  the  terms  of  sale,  be  payable  during 
the  period  of  twenty  years  next  after  the  day  of  the  date  of  the  instrument : 
Stamp  Act,  1891,  s.  56  (2);  Highmore,  2nd  ed.,  134.  In  the  case  in  the 
text,  the  rent  being  £10,  the  stamp  will  be  £1,  i.e.,  on  £200.  The 
conveyance  should  be  executed  in  dujjlicate. 

Where  the  consideration   consists,    as   in   this   Precedent,   wholl}^   of    a   increment 
periodical  payment,  increment  value  duty  is  payable  by  five  equal  animal   value  duty, 
insitalments,  the  first  instalment  being  due  one  year  after  the  conveyance  : 
Increment  Value  Duty  Eules,  r.  16  (I).     Security  for  payment  of  the  duty 
by  instalments  must  be  given  :   ih.,  (III.). 

(e)  Grants  at  a  fee  farm  rent,  as  they  are  usually  called,  are  common  in   Position  of  a 

Manchester,  Bristol,  and  Bath,  and  a  few  other  places,  and  some  Precedents   p'^nto"-  of 

lii  II.-  •  1.  ipn-  land  at  a  fee 

01  tnem  are  therefore  inserted.      But,  as  will  appear  from  the  following   farm  rent 

notes,  the  position  of  the  grantor,  as  regards  his  remedies  for  the  perform-   inferior  to  that 

of  lessor, 
ancc  of  the  grantee's  covenants,  is  inferior  to  that  of  a  lessor  upon  a  lease 

for  a  long  term— say  999  year.-*.     Stiicllyafee  farm  rent  is  a  rent  incident 

to  tenure  created  before  the  Statute  Quia  Emptores. 
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Covenants  by 
grantee. 


To  pay 
rentcharge, 


fJenietlies  for 
reiitcliarge. 


Covenant  to 
pay  a 


the  Yendof  shall  have  in  fee  simple  (,/')  a  perpetual  yearly 
rentcharge  of  iJlO  issuing  out  of  the  said  hereditaments 
to    be  paid    without    any    deduction,    except   for    property    or 

income  tax,  by  equal  half-yearly  payments  on  the  day  of 

and  the day  of in  every  year,  the  first  payment 

thereof  to  be  made  on  the  — —  day  of  next,  And  subject  to 

the  said  rentcharge,  and  to  the  statutory  and  other  powers  and 
remedies  for  recovering  and  compelling  payment  of  the  same 
and  the  provisions  hereinafter  contained.  To  the  use  of  the 
Purchaser  in  fee  simple. 

2.  The  powders  conferred  by  section  forty-four  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  shall  be  exercisable  as 
regards  the  rentcharge  hereby  reserved  during  the  lives  of  the 
descendants  now  living  of  Her  late  Majesty  Queen  Victoria  \_or 

the  lives  of  the  following  persons,  namely  ],  and  the  lives 

and  life  of  the  survivors  and  survivor  of  them  and  for  twenty-one 
years  after  the  death  of  such  survivor,  And  such  powers  may 
also  be  exercised  if  the  law  jjermits  at  any  time  afterwards. 

3.  The  Purchaser  hereby  covenants  with  the  Vendor  in  manner 
following  (that  is  to  say)  : 

(i.)  That  the  Purchaser  will  at  all  times  hereafter  pay  the  said 
yearly  rentcharge  at  the  times  hereinbefore  appointed  for 
payment  thereof  (//)  : 

(/)  S.  44  of  the  Conv.  Act,  1881,  confers  on  the  person  entitled  to  the 
renteharge  ceitain  reinedies  so  far  as  tJwse  remedies  might  have  been  conftrred 
hy  the  instrument,  hut  not  further .  As  regards  sub-ss.  3  and  4,  it  is  doubtful 
whether  the  remedies  conferred  thereby  could  be  attached  to  a  perj^etual 
rentcharge  without  infringing  the  rule  against  perpetuities,  unless  restricted 
as  in  the  above  clause,  see  Wolst.  Conv.  Acts,  9th  ed.,  112. 

This  s.  also  takes  effect  only  so  far  as  a  contrary  intention  is  not  expressed 
in  the  instrument  creating  the  rent,  and  takes  effect  subject  to  the  terms 
and  provisions  of  the  instrument,  see  sub-s.  5  ;  thus,  if  an  express  remedy 
is  provided  by  the  instrument,  it  is  open  to  question  whether  a  corresjwnding 
collateral  remedy  will  be  implied  by  the  Act.  The  remedies  conferred  by 
the  Act  do  not  prevent  recourse  to  other  remedies :  Senrh:  v.  CooJi-e  (1890), 
43  Ch.  D.  519,  533;  59  L.  J.  Ch.  259  ;  hence,  s.  5  of  4  Geo.  2,  c.  28,  which 
applies  to  chief  rents,  is  not  excluded.  In  the  absence  of  any  express  pro- 
vision, the  Court  has  power  when  a  rentcharge  is  in  arrear  to  order  the  arrears 
to  be  raised  by  sale  or  mortgage  of  the  inheritance  :  Be  Titcker,  1893,  2  Ch. 
323;  62  L.  J.  Ch.  442;  HamhwY.  IL,  1894,  2  Ch.  564;  63  L.  J.  Ch.  627. 
But  such  an  order  will  not  be  made  if  a  term  of  years  is  vested  in  trustees 
upon  the  usual  trusts  for  this  purpose :  Hall  v.  Hurt  (1861),  2  J.  &  H.  76  ; 
BJadd>urne\.  Hope  Edwardes,  1901,  1  Ch.  419;  70  L.  J.  Ch.  99;  see  also 
Wolst.  Conv.  Acts,  9th  ed.,  112. 

{ij)  The  leiuedy  under  the  covenant  is  lost  after  12  years  under  E.  P.  L. 
Act,  1874,  s.    1:    Sh'xiu  v.   Cum^ton,  1910,  2  K,  B.  370.       It  is   doubtful 


FOR   A    RENTCHARGE — GROUP    D.  583 

(ii.)  That  the  Purchaser  or  the  persons  deriving  title  under  To  complete 
him  will  within  twelve  calendar  months  next  after  the  date  of  hoJIewTthin 
these  presents,  at  his  or  their  expense,  under  the  inspection  and  cafeudar 
to  the  satisfaction  of  the  architect  of  the  Vendor,  complete  so  as  months, 
to  be  fit  for  habitation  the  messuage  now  in  course  of  erection 
upon  the  land,  the  said  messuage  to  be,  when  completed,  of 
the  value  of  £ at  least : 

(iii.)  That  the  Purchaser  will  at  all  times  hereafter  keej)  the  To  keep  in 
said   messuage    and   all   boundary  walls  and  drains   belonging  ^®p*"^' 
thereto,  in  good  and  tenantable  repair  and  condition,  and  wdll 
permit  the  Vendor  and  all  persons  authorised  by  him,  once  in  To  permit 
every  year  in  the  daytime,  on  giving  to  the  tenant  or  occupier  f^ter  and 
for  the  time  being  of  the  premises  at  least  one  week's  notice  in  "^''^^^' 
writing  of  his  intention  so  to  do,  to  enter  into  and  uj)on  the 
premises  in  order  to  examine  the  condition  thereof : 

(iv.)  That  the  Purchaser  will  at  all  times  insure  and  keep  to  insure 
insured  against  loss  or  damage  by  fire  the  said  messuage   in  andptypre- 

the  Office,  or  some  other  public  insurance  office,  in  the  |^"gy"aucl  and 

sum   of    £ at    least,  and  will  on  demand  produce   to   the  produce  policy 

.  and  receipts. 

Vendor  the  policy  or  policies  of  insurance,  and  the  receipt  tor 
the  premium  payable  in  respect  thereof  for  the  current  year,  and 
will  whenever  any  loss  or  damage  by  fire  shall  happen  to  the 
said  messuage  or  any  part  thereof  forthwith  expend  the  money 
received  under  such  insurance  as  aforesaid,  and  also  such  other 

whether  the  burden   of  a   covenant   to   pay  a  rentcharge  runs  with   the    perpetual 

land,  but  independently   of  covenant  the  owner  of  a  rentcharge  which  is   rentcharge. 

in  arrear  may  bring  an  action  of  debt  to  recover  the  arrears  against  the 

ierre-tenant,  i.e.,  the  owner  of  the  freehold  for  the  time  being  :  Thomas  v. 

Sijh'ester{l813),  L.  E.  8  Q.  B.  368 ;  42  L.  J.  Q.  B.  237  ;  Christie  v.  Barker  (1884), 

53  L.  J.  Q.  B.  537 ;  Searle  v.  Cool-e  (1890),  43  Ch.  D.  519 ;  59  L.  J.  Ch.  259. 

It  is  no  defence  to  an  action  for  the  whole  amount  of  the  rentcharge  that 

the  annual  profits  fall  short  of  that  amount :  Fertivee  v.  Townsend,  1896,  2 

Q.  B.   129  ;  65  L.  J.  Ch.  659.     But  if  the  owner,  finding  that  the  annual 

value  is  not  equal  to  the  rentcharge,  relinrjuishes  possession,  he  cannot  be 

sued  after  such  relinquishment :  Re  Blackhurn,  &c.  Building  Society  (1889), 

42  Ch.  D.  343  ;  59  L.  J.  Ch.  183.     A  mere  tenant  for  years  cannot  be  sued  : 

i^e  Herktf/e  Bents  Charity,  1896,  2  Ch.  811 ;  65  L.  J.  Ch.  871  ;  but  the  estate  of  a 

road  authority  in  a  road  is  a  sufficient  interest  to  constitute  them  ^trre-tenauts  : 

Foley's  Charity  v.  Dudley  Cvrpn.,  1910,  1  K.  B.  317  ;  79  L.  J.  K.  B.  410. 

If  a  person  grants  land  in  fee   reserving  a  rentcharge,    and  the   grantee  When 

is  evicted  from  part  of  the  land  by  title  paramount,  the  rent  is  apportionable,    ^1^P°^ 

and  this  applies  to  a  rent  limited  to  the  grantor  by  way  of  use:  Co.  Lit.  148  b; 

Hartley  v.  Haddocks,  1899,  2  Ch.  199  ;  68  L.  J.  Ch.  496. 
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Restrictive 
covenants  by 
Purchaser. 


Power  for 
grantor  in 
case  of  breach 
of  covenant  as 
to  building, 

Covenants  to 
build,  repair, 
itc,  in  fee 
farm  grant  do 
not  run  with 
land. 


Power  of 
re-entry. 


Restrictive 
covenants, 
how  and  by 
and  against 
whom  they  can 
be  enforced. 

Power  of 
re-entry. 


money  as  may  be  necessary  for  the  purpose,  in  rebuilding  or 
reinstating  the  same  (/;). 

4.  The  Purchaser  for  himself,  his  heirs  and  assigns  (with 
intent  to  bind  all  persons  in  whom  the  land  hereby  conveyed  shall 
for  the  time  being  be  vested,  but  so  as  not  to  be  personally  liable 
for  the  breach  of  any  restrictive  covenant  after  he  has  parted 
with  the  said  land),  hereby  further  covenants  with  the  Vendor  in 
manner  following  (that  is  to  say) : — 

(i.)  That  the  Purchaser  will  not  alter  or  permit  to  be  altered 
the  external  plan  or  elevation  of  the  said  messuage  without  the 
previous  consent  in  writing  of  the  Vendor,  nor  will  without  such 
consent  as  aforesaid  erect  upon  the  said  land  any  other  messuage 
or  building  than  the  said  messuage  now  in  course  of  erection 
as  aforesaid  except  a  motor-house,  stable,  or  coach-house,  or 
greenhouse,  or  conservatories  in  connexion  therewith  : 

(ii.)  That  the  Purchaser  will  not  at  any  time  without  such 
consent  as  aforesaid  carry  on  or  permit  to  be  carried  on  upon 
the  premises  any  trade  or  business  whatsoever,  or  use  or  permit 
the  same  to  be  used  for  any  other  purpose  than  as  a  private 
dwelling-house  (i).  {Add  or  substitute  any  other  restrictive  cove- 
nants nliicli  may  he  agreed  on,  see  second  tSclwduIc  to  Precedent  III. 
of  Group  C,  p.  570,  sup.) 

5.  Provided  always  (k),  that  if  the  said  messuage  shall  not 
be  completed  within  twelve  calendar  months  from  the  date  hereof 
pursuant  to  the  foregoing  covenant  in  that  behalf,  or  if  the  said 

(/()  The  coveuants  to  build,  repau',  and  insure,  &c.,  do  not  run  as  to  the 
burden  of  tbem  witli  the  land  nor  as  to  the  benefit  of  them  with  the  rent, 
and  cannot  be  made  to  do  so  either  at  law  or  in  equity.  Consequently,  an 
assign  of  the  rent  cannot  sue,  nor  can  an  assign  of  the  land  be  sued  on 
them:  Hayivood  v.  Brunsivich  Building  Societi/ (1881),  S  Q.  B.  D.  403;  51 
L.  J.  Q.  B.  73 ;  Be  Nishet  and  Potts,  1905,  1  Ch.  at  p.  397 ;  74  L.  J.  Ch.  310 ; 
aff.  1906,  1  Ch.  386 ;  75  L.  J.  Ch.  238.  This  does  not,  however,  affect  the 
power  of  re-entry,  see  claiise  4,  which  is  made  exercisable,  not  on  the  breach 
of  a  covenant  which  has  ceased  to  be  enforceable,  but  on  the  happening  of 
specific  events. 

(t)  The  I'estrictive  covenants  in  the  above  Precedent  are  intended  to 
prevent  the  value  of  the  land  retained  by  the  grantor  from  being  dej^re- 
ciated  by  the  acts  prohibited.  They  can  be  enforced  by  injunction  against 
the  grantee,  and  all  persons  deriving  title  under  him  as  volunteers  or  as 
purchasers  with  notice. 

(A)  This  is  a  power  taking  effect  under  the  Statute  of  Uses,  and  is  exercis- 
able by  the  owner  of  the  rent  for  the  time  being ;  also,  s.  6  of  the  E.  P.  Act, 
1845,  enables  a  right  of  entrj',  whether  immediate  or  future  and  whether 
vested  or  contingent,  to  be  disposed  of  by  deed.     It  seems  that  the  power 
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messuage  shall  be  destroyed  or  damaged  by  fire,  or  shall  fall  repairs,  &c.,  to 

■^1         -m  iiii>-ij  1-11  •       enter  and  do 

into  disrepair,  and  the  rurchaser  shall  tail  to  rebuild  or  repair  necessary 
the  same  for  the  space  of  three  calendar  months  after  a  notice  ^^°'"  " 
in  writing  requiring  him  so  to  do  shall  have  been  given  to 
him,  or  left  at  or  upon  the  premises  hereby  conveyed  by 
or  on  behalf  of  the  Vendor,  then  and  in  such  case  and  so 
often  as  the  same  shall  happen  and  notwithstanding  the 
waiver  of  any  previous  default,  the  Vendor  may  at  any  time 
during  the  lives  of  the  descendants  now  living  of  Her  late 
Majesty  Queen  Victoria  [or  of  the  Vendor  and  Purchaser,  and 
the  following  persons,  namely  {names)] ,  or  the  lives  or  life  of 
the  survivors  or  survivor  of  them,  or  within  twenty-one  years 
after  the  death  of  such  survivor  (/),  enter  into  and  upon  the 
premises  and  execute  and  do  such  works,  acts,  and  things  thereon 
as  shall  be  necessary  or  proper  for  the  completion  of  the  said 
messuage  or  for  rebuilding  or  repairing  the  same,  as  the  case 
may  require,  and  may  remain  in  the  possession  or  receipt  of  the 
rents  and  profits  of  the  premises  until  thereby  or  otherwise  all 
sums  of  money  expended  by  the  Vendor  or  the  persons  deriving 
title  under  him  in  or  about  such  works,  acts,  and  things  as 
aforesaid,  together  with  all  costs  and  expenses  occasioned  by 
the  exercise  of  this  power,  shall  be  fully  paid  and  satisfied. 

6.  {Acknoicledgment  and  undertaking  by  Vendor  as  to  documents, 
Form  No.  6,  Sect.  III.  {m).) 

7.  (i.)  The  expressions  "Vendor"  and  "Purchaser"  shall  in  interpreta- 
these  presents  be  deemed  to  include,  besides  the  said  X.  B.  and 

cannot  be  exercised  in  respect  of  a  breach  of  condition  occurring  before 
conveyance  :  Hunt  v.  Bishop  (1853),  8  Excb.  675  ;  22  L.  J.  Ex.  337  (on 
appeal  as  Hunt  v.  Remnant  (1854),  9  Exch.  635 ;  23  L.  J.  Ex.  135) ;  Cohen  v. 
Tannar,  1900,  2  Q.  B.  609  ;  69  L.  J.  Q.  B.  904  ;  but  seeChallis,E.  P.,  2nded., 
ji.  67  (n.).  In  such  case  it  is  at  the  election  of  the  person  then  entitled  to 
enter  whether  he  will  take  advantage  of  the  breach  of  condition,  see,  Jenkins 
V.  Jones  (1882),  9  Q.  B.  D.  at  p.  131  ;  51  L.  J.  Q.  B.  438.  If  on  a  sale  of  the 
rent  the  purchaser  finds  that  a  breach  has  been  committed,  he  should  call 
upon  the  vendor  to  exercise  the  power  before  the  rent  is  assigned. 

{I)  This  limit  is  inserted  in  order  to  prevent  an  infringement  of  the  rule 
against  perpetuities,  see,  L.  &  S.  W.  By.  Co.  v.  Gomm  (1882),  20  Ch.  D.  562  ; 
51  L.  J.  Ch.  530;  Dunn  v.  Flood  (1884),  25  Ch.  D.  629;  28  ih.  586;  53 
L.  J.  Ch.  537  ;  54  ih.  370;  Be  Hollis'  Hospital  and  Hujue,  1899,  2  Ch.  540; 
68  L.  J.  Ch.  673. 

(m)  The  contract  should  expressly  provide  for  the  retainer  of  any  documents 
to  be  kept  by  the  vendor.  Apart  from  such  a  provision  it  would  seem  that  the 
pu'  cliaser  i-s  entitl<\l  to  them  :    Whitfield  v.  Fausset  (1749),  1  Ves.  Sen.  at  p.  394. 
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C.  I).,  their  respective  heirs  and  assigns  where  the  context  so 
admits. 

(ii.)  The  provisions  of  section  sixty-seven  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  shall  apply  to  all  notices  required 
to  be  served  hereunder. 

8.  {Add  declardtlou  that  the  conveyance  does  not  form  part  of 
another  transaction  {n),  Form  No.  11,  Sect.  III.,  sup.,  if  required.) 

In  witness,  &c. 

No.  II. 

BUILDING  GRANT  at  a  perpetual  Eentcharge  hy  a  Tenant 
FOR  Life  under  Section  10  or  Section  57  oftlie  S.  L.  Act, 
1882  (o). 

P,,,.ties.  THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  {tenant 

{n)  See  first  note  to  this  Precedent.     If  the  consideration  for  the  purpose  of 
stamp  duty  is  more  than  £500,  this  clause  will  be  omitted. 
Apportion-  If  several  houses  are  to  be  built  the  purchaser  of  the  land  should  stipulate 

ment  of  per-       f^j.  ^]jg  insertion  of  the  following  provision  : — 

pefcual  rent- 

charge.  ({^^  PROVIDED  ALWAYS  that  on  the  comj)letion  to  the  reasonable 

satisfaction  of  the  Vendor's  Surveyor  of  each  of  the  houses 
hereinbefore  covenanted  to  be  erected  the  yearly   rentcharge   of 

£ hereinbefore  reserved  shall  thereupon  by  virtue  of  this 

provision  be  apportioned  between   the   several   houses   in   like 

manner  as  if  a  yearly  rentcharge  of  £ had  been  hereby 

reserved  in  respect  of  each  house  and  the  land  held  therewith 
and  the  covenants  by  the  Purchaser  herein  contained  and  the 
powers  and  provisions  hereof  (whether  express  or  implied)  shall 
be  apportioned  accordingly. 

(ii.)  The  certificate  of  the  Vendor's  Surveyor  (which  shall  be 
paid  for  by  the  Purchaser)  that  his  requirements  have  been 
complied  with  shall  be  conclusive  evidence  of  the  aforesaid 
apportionment. 

(o)  S.  10  enables  the  Court  to  make  an  order  authorising  the  tenant  for 
life  to  make  building  grants  at  fee  farm  rents ;  and  s.  57  authorises  the 
insertion  in  a  settlement  of  additional  powers,  which  will  take  effect  under 
the  Act.  A  grant  made  under  either  of  these  powers  operates  as  a  common 
law  conveyance,  and  not  as  an  appointment  under  the  Statute  of  Uses- 
The  S.  L.  Act,  1890,  s.  9,  gives  a  statutory  effect  to  the  reservation  of  rent 
by  the  grant  and  incorporates  s.  44  of  the  Conv.  Act,  1881.  In  the  above 
Precedent  the  reservation  of  the  rent  is  by  way  of  use,  so  as  to  make  the 
power  of  re-entry,  to  remedy  breaches,  operate  under  the  Statute  of  Uses. 

If  the  grant  is  made  under  an  order  of  the  Court,  care  miist  be  taken  that 
the  provisions  inserted  in  it  are  authorised  by  the  terms  of  the  order. 
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for  life)  (hereinafter  called  the  A'eiidor),  of  the  one  part,  and  C.  D., 
of,  &c.  (heremafter  called  the  Purchaser),  of  the  other  part : 

Whereas  hy  an  Indenture  of  Settlement  dated,  &c.,  and  made.  Recital  of 
il'C,   the  land  hereinafter  descrihed  was   (with  other  heredita-  Settlement, 
ments)  conveyed  to  uses  under  which  the  Vendor  is  now  tenant 
for  life  in  possession,  and  X,  and  Y.  are  the  trustees  thereof  for 
the  purposes  of  the  Settled  Land  Acts,  188'2  to  1890 : 

And,  &c.  {Recite  clause  in  Settlement  enabling  tenant  for  life  to 
make  building  grants  at  fee  farm  rents,  or,  as  the  case  may  he,  the 
Order  of  Court  autlmrising  same)  : 

And  whereas  the  Vendor  has  agreed  to  grant  the  land  herein-  Agreement  for 
after  described  to  the  Purchaser  for  the  considerations  and  in  the  ^™^*' 
manner  hereinafter  appearing : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Conveyance, 
the  rent  hereinafter  reserved  and  the  covenants  by  the  Purchaser 
hereinafter   contained,  -and   in  exercise   of   the  power  for    this 
purpose  conferred  on  the  Vendor  by  the  Settled  Land  Acts,  1882 

to  1890,  and  the  recited  Order  [or  by  the  recited  Settlement],  and 
of  every  other  power  (if  any)  him  enabling,  the  Vendor,  As 
Beneficial  Owner,  hereby  grants  unto  the  Purchaser 

All,  &c.  {Forms  in  Sect.  II.,  sup.).  Parcels. 

To  HOLD  unto  the  Purchaser  in  fee  simple, 

To  THE  USE  that  there  shall  be  reserved  out  of  the  land  hereby  Reservation  of 

granted  a  perpetual  yearly    rentcharge  of    Jc ,   to   be  paid  ^f.l^ge'^''^ ''^''*' 

without  any  deduction  (except  for  property  or  income  tax)  by  equal 

half-yearly  payments  on  the day  of and  the day 

of  in  every  year,  the  first  payment  to  be  made  on  the 

day  of  next,  and  which  rentcharge  shall  go  and  remain  To 

the  Uses  and  subject  to  the  powers  and  provisions  which  immedi- 
ately before  the  execution  of  these  presents  were  subsisting  with 
respect  to  the  land  hereby  granted  (jj).  And  subject  to  the  said 
rentcharge  and  to  the  statutory  and  other  powers  and  remedies 
for  recovering  and  conipelling  payment  of  the  same  and  the 
provisions  hereinafter  contained.  To  the  use  of  the  Purchaser  in 
fee  simple. 

2.  Provided  always,  that  so  far  as  regards  the  reversion  or  Proviso 

_  ,  cutting  down 

remainder  {lorm  ^o.  1,  Sect.  111.,  suj).).  implied 


{p)  Sej  S.  L.  Act,  1890,  s.  9,  as  to  tliese  words;  also  S.  L.  Act,  1882,  ss.  2 
(10)  (i.),  (iii.),  10,  24. 


covenants  for 
title. 
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Interpreta- 
tion. 


Parties. 


Recital  of 
Settlement. 


Agreement 
for  grant. 


Revocation  of 
us  3s  of  Settle- 
ment, and 
appointment 
and  grant  of 
land  to  uses. 


3  TO  G  {Corcifiittii  (iiid  jiiiici'r  of  rc-ciitri/ and  ((ckiiotrlvdrpiiciit  (Old 
undcrtaldnij  as  to  dociDiieiits,  as  in  last  Precedent,  parafiraphs  2 — 5.) 

7.  (i.)  Where  the  context  admits  in  these  presents,  the  expres- 
sion "  the  Vendor  "  shall  be  deemed  to  include  his  successors  in 
title  and  assigns,  and  the  expression  "  the  Purchaser "  shall 
be  deemed  to  include,  his  heirs  and  assigns. 

(ii.)  The  provisions  of  section  sixty-seven  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  shall  apply  to  all  notices  required 
to  be  served  hereunder. 

8.  {If  the  consideration  is  under  .£500,  see  first  and  last  notes  to 
last  Precedent,  insert  F'orni  No.  11  of  Sect.  III.,  sup.) 

In  witness,  &c.  {q). 

No.  III. 

BUILDING  GRANT  at  a  perpetual  Rentcharge  hij  a 
Tenant  for  Life  under  a  Power  contained  in  a 
Settlement  )nade  before  1883  (r). 

THIS  INDENTURE,  made,  &c.  {Parlies  as  in  last  Precedent)  : 

Whereas  by  an  Indenture  o£  Settlement  dated,  &c.,  and  made, 
&c.,  the  land  hereinafter  described  was  (with  other  hereditaments) 
conveyed  to  uses  under  which  the  Vendor  is  now  tenant  for  life 
in  possession : 

And,  &c.  {Recite  power  for  the  Vendor  to  make  building  grants 
at  fee  farm  rents  and  for  that  purjwse  to  revoke  uses,  dec): 

And  AVHEREAS  the  Vendor  has  agreed  to  make  such  appointment 
and  grant  as  hereinafter  appearing  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration,  &c., 
and  in  exercise  of  the  power  for  this  purpose  contained  in  the 
recited  Settlement  and  of  every  other  power  (if  any)  him 
enabling,  the  Vendor,  As  Beneficial  Owner,  hereby  Revokes  the 
uses,  trusts,  powers  and  provisions  which  immediately  before  the 
execution  of  these  presents  were  subsisting  under  the  recited 
Settlement  as  regards  the  land  hereinafter  described,  and  Appoints 
AND  Grants  that 

[q)  This  conveyance  should  be  executed  in  duplicate. 

(?')  A  power  to  make  building  grants  in  a  settlement  made  Lefore  the 
S.  L.  Act,  1882,  can  onlj'  take  effect  as  an  appointment  under  the  Statute  of 
Uses.  Iq  manj'  cases  the  power  will  be  given  to  the  trustees  and  made 
exercisable  with  the  consent  of  tlie  tenant  for  life.  The  trns^ees  will  then  be 
the  vendors  and  the  tenant  for  life  will  join  to  consent. 
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All  that,  &c.  {Foruts  in  Sect.  II.,  suj).),  shall  henceforth  go, 
remain  and  be 

To  THE  USE,  &c.  {as  ill  last  Precedent  to  tJic  end). 
In  witness,  &c.  (.s). 

No.  IV. 

BUILDING  GEANT  at  a  perpetual  Eentcharge  hy  Mort- 
gagee and  Mortgagor  (0- 

THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herem-  Parties. 
after  called   the   Mortgagee),   of   the    1st   part,  C.   D.,    of,    &c. 
(hereinafter  called  the  Vendor),  of  the  2nd  part,  and  E.  F.,  of, 
&c.  (hereinafter  called  the  Purchaser),  of  the  3rd  part : 

Whereas  by  an  Indentm'e  of   Mortgage  (Recite  Mortgage  hy  Recital  of 
Vendor  to  Mortgagee  for  £100,  as  in  Form  No.  2,  Sect.  I.,  sup.)  :       ^o^'^g^s*'- 

And  whereas  the  Vendor  has  agreed  to  make  such  grant  to  Agreement 
the  Purchaser  as  hereinafter  appearing  in  consideration  of  the    °^  ^^^'^ " 
sum  of  £500  and  of  the  rent  and  covenants  hereinafter  reserved 
and  contained : 

And  whereas  the  said  j^rincipal  sum  of  £ ,  with  the  current  state  of  mort- 

interest  thereon,  is  still  owing  to  the  Mortgagee  on  the  security  Agf-eement^by 
of  the  recited  Mortgage,  and  he  has  agreed  to  join  in  these  j^^^^'^fg^®  *° 
presents  in  manner  hereinafter  appearing  on  receiving  the  sum  grant. 
of  i;500  in  part  discharge  of  his  said  mortgage  debt  and  upon 
having  the  sum  of  £'200  (the  balance  thereof)  secured  by  the 
rentcharge  hereinafter  limited  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Conveyance  to 
the  sum  of  £500  now  paid  by  the  Purchaser  by  the  direction  of  limiting  rent 
the  Vendor  to  the  Mortgagee  (the  receipt  and  payment  of  which  sum 
the  Mortgagee  and  the  Vendor  hereby  respectivel}'  acknowledge) 
and  of  the  rentcharge  hereby  reserved  and  the  covenants  by  the 
Purchaser  hereinafter  contained,  the  Mortgagee,  at  the  request  of 
the  Vendor  and  As  j\fortgagee,  and  according  to  his  estate,  hereby 
conveys  and  releases  and  the  Vendor,  As  Beneficial  Owner,  hereby 
grants  and  confirms  unto  the  Purchaser 

(s)  This  conveyance  should  be  executed  in  duplicate. 

[t)  A  mortgagee  would  not,  of  course,  join  in  a  transaction  of  this  kind 
uiiiess  the  rent  is  well  in  fxcess  of  the  interest  payable  in  respect  of  the 
balance  of  the  mortgage  debt. 


to  Mortgagee. 
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Declaration 
that  rent  shall 
be  subject  to 
redemption, 
and  shall 
be  paid 
to  Slortgagor 
until  notice. 


All  that,  \c.  (coiitiuue  as  in  Prccrdcnt  I.  of  this  Group,  2\  581, 
hut  suhstituti)ifi  the  irord  "  Mortgagee  "/or  tliat  of"  Vendor''). 

2  TO  5.  {As  ill  par(i<jrap]is  2  to  5  of  Precedent  I.  of  this  Group, 
snhstituting  "the  Mortgagee  "for  "  tJie  Vendor''  and  vmittingjlic 
undertaking  fo7-  safe  custody.) 

6.  The  rentcharge  hereinbefore  reserved  and  the  benefit  of  the 
covenants  and  provisions  hereinbefore  contained  shall  be  subject 
to  the  same  right  of  redemption  as  was  subsisting  under  the 
recited  Mortgage  in  the  land  hereby  granted  immediately  before 
the  execution  of  these  presents,  and  shall  be  redeemable  on  pay- 
ment of  the  sum  of  £200  (the  balance  of  the  said  mortgage  debt 
of  £700)  and  the  interest  thereon,  And  the  Purchaser  shall  pay  the 
said  rentcharge  to  the  Vendor  until  the  Mortgagee  shall  by  a  notice 
in  writing  require  the  payment  thereof  to  himself,  and  until  such 
notice  the  Vendor  shall  have  the  like  remedies  for  recovermg  the 
said  rentcharge  and  for  enforcing  performance  of  the  Purchaser's 
covenants  as  if  the  Vendor  were  the  Mortgagee. 

7.  (i.)  The  expressions  "  the  Mortgagee,"  "  the  Vendor,"  and 
"  the  Purchaser  "  in  these  presents  shall  be  deemed  to  include 
the  persons  respectively  deriving  title  under  them  where  the 
context  so  admits. 

(ii.)  The  provisions  of  section  sixty-seven  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  shall  apply  to  all  notices  required 
to  be  served  hereunder. 

8.  {Add  Form  No.  11,  Sect.  HI.,  suj).,  if  the  consideration  is  under 
£500;   see  first  and  last  notes  to  Precedent  I.  of  this  Gronjh) 

In  witness,  &c.  («). 


No.  V. 

CONVEYANCE  on  the  Ckeation  and  Sale  of  a  Peepetual 
Kent  to  be  cliarged  on  the  Vendor's  Land.  Covenants 
by  Vendor  to  jiay  Bent  and  as  to  Buildings.  Power 
for  Purchaser  to  Enter  to  remedy  breaches  (r). 

Parties.  THIS  INDENTUBE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 

after called  the  Vendor),  of  the  1st  part,  CD.,  of,  &c.  (hereinafter 

(m)  This  conveyance  should  be  executed  in  duplicate. 

{v)  It  is  imdesirable,  as  is  sometimes  done,  to  include  grants  of  several  rent- 
chai'ges  issuing  out  of  several  plots  in  one  deed.  For  the  sake  of  the  title 
both  to  the  land  and  to  the  rent  there  should  be  a  separa,te  conveyance  of 
each  plot. 
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called  the  Purchaser),  of  the  2nd  part,  and  E.  F,,  of,  &c.  (grantee 
to  uses),  of  the  3rd  part : 

Whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser  for  Recital  of 

the  sum  of  £ a  perpetual  yearly  rentcharge  of  £ ,  to  be  sfiroTren/^'^ 

charged  on  the   land   hereinafter  described,  and  to  be  furtber  charge. 
secured  in  the  manner  hereinafter  aj)pearing : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  conveyance. 

the  sum  of  £ now  paid  by  the  Purchaser  to  the  Vendor  (the 

receipt  whereof  the  Vendor  hereby  acknowledges),  the  Vendor,  As 
Beneficial  Owner,  hereby  conveys  unto  the  said  E.  F. 

All  that,  &c.  (Forms  in  Sect.  II.,  suj).).  Parcels. 

To  HOLD  unto  the  said  E.  F.  in  fee  simple. 

To  THE  USE  that  the  Purchaser  shall  have  in  fee  simple  a  Habendum. 

perpetual   yearly   rentcharge  of  £ to  be  charged  on  and 

issuing  out  of  the  land  hereby  conveyed,  and  to  be  paid,  &c.  {as 
in  Precedent  I.  of  this  Group,  ]}.  581),  And  subject  to  the  said 
rentcharge  and  to  the  provisions  hereinafter  contained, 

To  THE  USE  of  the  Vendor  in  fee  simple.  {Covenants  hy  Vendor 
to  pay  rent,  complete  building,  repair  and  insure,  power  for  Pur- 
chaser to  enter  to  remedy  hreacJies,  acknouledgment  and  undertaking 
hy  Vendor  as  to  documents  and  interpretation  clause,  as  in 
Precedent  I.  of  this  Group,  sup.,  substituting  throughout  "  the 
Vendor"  for '' the  Purchaser"  and  "the  Purchaser  " /o?-  "the 
Vendor,"  and  omitting    the   restrictive   covenants.) 

In  witness,  &c.  {x). 


No.  VI. 

CONVEYANCE  0/ Freehold  Property  subject  to  an  existing 
Perpetual  Eentcharge. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  kc.  (herein-  Parties, 
after   called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 


(a-)  This  deed  should  be  executed  iu  duplicate ;  it  is  desirable  to  indorse  a 
memorandum  of  its  execution  on  one  of  the  title  deeds  retained  by  the 
vendor. 
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Eecital  of 
building  grant. 


That  Vendor 
has  erected  a 
dwelling- 
house. 

Agreement 
for  sale. 


Whereas  by  an  Indenture  0/)  dated,  &c.,  and  made  between 
G.  H.  of  the  one  part  and  the  Vendor  of  the  other  part,  the  land 
hereinafter  described  was  conveyed  To  the  Use  that  the  said  G.  H. 

should   have   in   fee   simple   a   perpetual  rentcharge  of  M 

issuing  out  of  the  said  land,  and  subject  thereto  to  the  use  of  the 
Vendor  in  fee  simple,  and  the  said  Indenture  contains  a  covenant 
by  the  Vendor  for  the  payment  of  the  said  rent  and  certain  other 
covenants  by  him  as  to  buildings  and  otherwise : 

And  whereas  since  the  execution  of  the  said  Indenture  the 
Vendor,  pursuant  to  a  covenant  therein  contained,  has  erected 
a  messuage  upon  the  said  land  : 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser 
the  hereditaments  hereinafter  described  and  the  fee  simple 
thereof  in  possession  subject  to  the  said  rentcharge  and  to  the 
said  covenants  and  conditions,  but  otherwise  free  from  incum- 
brances, at  the  price  of  £ : 

NOW  THIS  INDENTUKE  WITNESSETH  as  follows  :— 

1.  In  j)ursuance  of  the  said  agreement  and  in  consideration, 
&c.,  the  Vendor,  As  Beneficial  Owner,  hereby  conveys  unto  the 
Purchaser 

All  that,  &c.  {Forms   in  Sect.  II.,  siq).),  Together  with  the 

messuage,  known  as  ■ ,  which  has  been  erected  thereon  as 

aforesaid, 

To  hold  unto  and  To  the  use  of  the  Purchaser  in  fee  simple, 

subject   to   the    said  rentcharge  of  ^ and  all   powers  and 

remedies  for  recovering  the  same,  and  subject  also  to  the 
covenants  of  the  Vendor  (z)  contained  in  the  recited  Indenture. 

2.  The  Purchaser  (with  the  object  of  affording  to  the  A'endor, 
his  heirs,    executors   and  administrators,    a  full   and    sufficient 

renSnd'^'^'"''*  indemnity,  but  not  further  or  otherwise  («)  )  hereby  covenants 
with  the  Vendor  that  the  Purchaser,  his  heirs  and  assigns,  will 
henceforth  pay  the  said  rentcharge  and  observe  and  perform  the 
covenants  by  the  Vendor  contained  in  the  recited  Indenture  and 

{y)  See  Prec.  I.  of  this  Group  and  the  notes  thereto.  The  stamp  will  be 
ad  valorem  on  the  purchase-money ;  no  stamp  is  charged  in  respect  of  the 
rentcharge,  cf.  Sivayne  v.  I.  R.  Ccmmrs.,  1900,  1  Q.  B.  172;  69  L.  J.  Q.  B. 
63;  Alpe,  11th  ed.,  110;  Highmore,  2nd  ed,  136. 

(z)  The  affirmative  covenants  will  not,  of  course,  run  with  the  land,  but 
may  in  some  cases  be  enforceable  under  the  power  of  re-entry. 

(a)  See  Be  Poole  and  Clarke,  1904,  2  Ch.  173;  73  L.  J.  Ch.  612,  see 
also  Harris  v.  Boots,  Cash  Chemists,  Ltd.,  1904,  2  Ch.  376';  73  L.  J.  Ch.  708. 


Conveyance. 


Parcels. 


Habendum. 


Covenant  by 
Purchaser  to 
indemnify 
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keep  indemnified  the  Vendor,  and  his  estate  and  efiects,  from  and 
against  all  claims  and  demands  on  account  thereof. 
In  witness,  &c. 

No.  YII. 

CONVEYANCE  of  One  of  several  Houses  subject  to  a  Propor- 
tionate Part  of  a  Perpetual  Eentcharge  reserved  in 
respect  o/All  the  Houses  bij  the  Original  Grant  (&). 

THIS  INDENTUKE,  made,  &c.,  Betnyeen  A.  B.,  of,  &c.  (herein-  Parties. 
after  called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part  (T^eciiciui'W- 
ing  grant  to  Vendor,  subject  to  perpetucd  rentcharge  of  £12)  : 

And    whereas    pursuant    to    a    covenant   for   that   purpose  That  grantee 
contained    in  the  said  Indenture  the  Vendor  has  erected  and  four  houses. 
completed  four  dwelling-houses  on  the  piece  of  land  thereby  con- 
veyed, or  on  parts  thereof : 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser  Agreement  for 
the  dwelling-house  and  hereditaments  hereinafter  described 
(being  one  of  the  said  four  dwelling-houses)  and  the  fee  simple 
thereof  in  possession,  subject  to  the  payment  of  the  apportioned 
yearly  rentcharge  of  £3,  part  of  the  said  yearly  rentcharge  of 
£12  reserved  by  the  said  Indenture,  at  the  i^rice  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration.  Conveyance. 
&c.,  the  Vendor,  As  Beneficial  Owner,  hereby  conveys  unto  the 
Purchaser 

All  that  messuage,  &c.  {see  Form  No.  6,  Sect.  II.,  sup.),  Parcois. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple, 
subject  to  the  provisions  hereinafter  contained. 

2.  As  between   the   hereditaments  hereby  conveyed  and  the  Apportion- 
other  hereditaments  comprised  in  the  recited  Indenture,  the  here-  charge. 
ditaments  hereby  conveyed  shall  henceforth  be  subject  to  the  pay- 
ment of  the  yearly  rent-charge  of  £3,  part  of  the  said  yearly  rent- 
charge  of  £12  reserved  by  the  recited  Indenture  in  exoneration 

{b)  As  the  owner  of  the  rentcharge  is  not  a  party  to  the  conveyance,  the  Ajiportiou- 
apportionment  can  only  take  effect  as  between  the  vendor  and  purchaser,  '"*^"  " 
and  does  not  affect  the  right  of  the  owner  of  the  rentcharge  to  exercise  his 
powers  in  respect  to  any  part  of  the  property  comprised  in  the  original  con- 
veyance which  limited  the  rentcharge. 

As  to  the  stamp,  see  first  note  to  last  Precedent ;  the  Inland  Eevenue  do  Stamp, 
not  claim  any  additional  stamp  duty  hy  reason  of  the  equitable  charge. 

P.  ^  38 
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Covenants  by 
Purchaser 
to  pay  his 
l^roportion 
of  rent- 
charge  [bh], 

and  observe 
covenants 
applicable  to 
house  pur- 
chased, 


and  charge  of 
house  with 
money  pay- 
able under 
covenant. 


Similar  cove- 
nants and 
charge  by 
Vendor  as  to 
houses  not 
sold. 


Acknowledg- 
ment, &c.,  as 
to  building 
grant. 


of  the  other  hereditaments,  and  the  said  other  hereditaments  shall 
be  subject  to  the  payment  of  tlie  residue  of  the  said  rentcharge 
of  £12  in  exoneration  of  the  hereditaments  hereby  conveyed. 

3.  The  Purchaser  hereby  covenants  with  the  Vendor  that  the 
Purchaser,  and  the  persons  deriving  title  under  him,  will  at  all 
times  hereafter  pay  the  said  yearly  rentcharge  of  i'3,  part  of  the 
said  yearly  rentcharge  of  £12  reserved  by  the  recited  Indenture, 
and  observe  and  perform  the  covenants  in  the  said  Indenture 
contained,  so  far  as  the  same  relate  to  the  hereditaments  hereby 
conveyed,  and  will  keep  indemnified  the  Vendor  and  the  persons 
deriving  title  under  him,  and  his  estate  and  effects,  from  and 
against  all  claims  and  demands  whatsoever  by  reason  of  the  non- 
payment of  the  said  yearly  rentcharge  of  £'d,  or  the  breach  of 
the  said  covenants  so  far  as  the  same  relate  as  aforesaid.  And  the 
Purchaser  hereby  charges  the  hereditaments  hereby  conveyed 
with  the  payment  of  all  such  money  (if  any)  as  shall  become 
payable  under  the  foregoing  covenant, 

4.  The  Vendor  hereby  covenants  with  the  Purchaser  that  the 
Vendor,  and  the  persons  deriving  title  under  him,  will  at  all 
times  hereafter  pay  the  yearly  rentcharge  of  £d  (being  the  residue 
of  the  said  yearly  rentcharge  of  £12)  and  observe  and  perform 
the  covenants  in  the  recited  Indenture  contained,  so  far  as  the 
same  relate  to  such  of  the  hereditaments  comprised  in  the  said 
Indenture  as  are  not  hereby  conveyed,  and  will  keep  indemnified 
the  Purchaser,  and  the  persons  deriving  title  under  him,  and  his 
estate  and  effects,  from  and  against  all  claims  and  demands  what- 
soever by  reason  of  the  non-payment  of  the  said  yearly  rentcharge 
of  £9,  or  the  breach  of  the  said  covenants  so  far  as  the  same  relate 
as  last  aforesaid.  And  the  Vendor  hereby  charges  the  last-men- 
tioned hereditaments  with  the  payment  of  all  such  money  (if  any) 
as  shall  become  payable  under  his  covenant  hereinbefore  contained. 

5.  The  Vendor  hereby  acknowledges  the  right  of  the  Purchaser 
to  production  of  the  recited  Indenture  {and  any  otJicr  documents 
retained)  and  to  delivery  of  copies  thereof,  and  hereby  undertakes 
for  the  safe  custody  thereof. 

In  witness,  &c.  (c). 

(6i)  The  remedy  on  tlie  personal  covenant  cannot  be  enforced  after  12 
years  from  the  last  payment  without  acknowledgment :  Shaw  v.  Cromjdon, 
1910,  2  K.  B.  370. 

(c)  This  conveyance  should  be  executed  in  duplicate.  Add  Form  No.  11, 
Sect.  III.,  sup.,  if  the  purcha.se-money  does  not  exceed  500^ 
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No.   VIII. 

CONVEYANCE  of  Another  of  the  Houses  referred  to  in  the 
last  Precedent  subject  to  a  Proportionate  Part  of  the 
Eentcharge  {d). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein-  Parties, 
after  called  the  Vendor),  of  the  one  part,  and  E.  P.,  of,  &c. 
(hereinafter  called   the   Purchaser),   of   the  other   j)art    {Recite 
building  grant,  defining  it  as    "  the  Conveyance  of   1901,"  and 
erection  of  houses,  as  in  last  Precedent)  : 

And  whereas  by  an  Indenture  (hereinafter  called  the  Convey-  Conveyance  of 
ance  of  1902),  dated,  &c.,  the  Vendor  conveyed  one  of  the  said  subjecUo 
dwelling-houses  unto  and  To  the  Use  of  the  said  C.  D.  in  fee  P^-oportion  of 

o  _  rentcharge. 

simple.  And  it  was  thereby  provided  that  as  between  the  heredita- 
ments thereby  conveyed  and  the  other  hereditaments  comprised 
in  the  Conveyance  of  1901  the  hereditaments  thereby  conveyed 
should  be  subject  to  the  payment  of  the  yearly  rentcharge  of  J63, 
part  of  the  said  yearly  rentcharge  of  £12,  in  exoneration  of 
the  other  hereditaments,  and  that  the  said  other  hereditaments 
should  be  subject  to  the  payment  of  the  yearly  rentcharge  of  ,£9, 
residue  of  the  said  yearl}^  rentcharge  of  £12,  in  exoneration  of 
the  hereditaments  thereby  conveyed.  And  the  Conveyance  of 
1902  contained  mutual  covenants  by  the  Vendor  and  the  said 
C.  D.  respectively  for  the  payment  of  the  said  apportioned  rent- 
charges  of  £3  and  £9  respectively,  and  for  the  observance  and 
performance  of  the  covenants  and  conditions  in  the  Conveyance 
of  1901  contained  and  on  the  grantee's  part  to  be  observed  and 
performed  so  far  as  the  same  related  to  the  hereditaments  con- 
veyed by  the  Conveyance  of  1902,  and  the  hereditaments  retained 
by  the  Vendor  respectively  and  for  their  mutual  indemnity, 
and  the  indemnity  of  the  persons  respectively  deriving  title 
under  them,  in  respect  of  the  said  apportioned  rentcharges, 
covenants  and  conditions,  And  the  Vendor  and  the  said  C.  D. 
charged  the  said  conveyed  and  retained  hereditaments  with  all 
money  (if  any)  which  might  from  time  to  time  become  payable 
under  their  respective  covenants  : 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser  Agreement  to 
the  dwelling-house    and    hereditaments    hereinafter    described  housT° 


(d)  See  notes  to  last  Precedent. 
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Conveyance. 


Parcels. 
Habendum. 


Benefit  of 
covenants  in 
last-recited 
deed  to  enure 
to  present 
Purchaser. 


Further 
ajiportionment 
of  rentcharge. 


Covenants  by 
Purchaser  to 
pay  his  j)ro- 
portion  of 
rentcharge 
and  to  observe 
covenants. 


Charge, 


(being  another  of  the  said  four  dwelling-houses)  and  the  fee 
simple  thereof  in  possession,  subject  to  the  apportioned  yearly 
rentcharge  of  £S,  part  of  the  said  yearly  rentcharge  of  £9, 
apportioned  as  aforesaid  in  respect  of  such  of  the  hereditaments 
comprised  in  the  Conveyance  of  1901  as  were  not  conveyed  by 
the  Conveyance  of  1902,  at  the  price  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration, 
&c.,  the  Vendor,  As  Beneficial  Owner,  hereby  conveys  unto  the 
Purchaser 

All  that,  &c.  (see  Forms  in  Sect.  II.,  sup.), 
To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple, 
subject  to  the  provisions  hereinafter  contained. 

2.  The  benefit  of  the  covenants  and  charge  by  the  said  C.  J). 
contained  in  the  Conveyance  of  1902  shall  henceforth  belong  to  the 
Purchaser,  his  heirs  and  assigns,  in  respect  of  the  hereditaments 
hereby  conveyed,  as  well  as  to  the  Vendor,  his  heirs  and  assigns, 
in  respect  of  the  hereditaments  retained  by  the  Vendor. 

B.  The  yearly  rentcharge  of  £9  by  the  Conveyance  of  1902 
agreed  to  be  thenceforth  charged  on  the  hereditaments  not 
thereby  conveyed  sball  be  henceforth  apportioned  so  that  the 
yearly  rentcharge  of  £d,  part  thereof,  shall  be  payable  by  the 
Purchaser,  or  the  persons  deriving  title  under  him,  in  respect  of  the 
hereditaments  hereby  conveyed  in  exoneration  of  the  heredita- 
ments retained  by  the  Vendor,  and  the  yearly  rentcharge  of  £6, 
residue  thereof,  shall  be  payable  by  the  Vendor,  or  the  persons 
deriving  title  under  him,  in  respect  of  the  said  retained  heredita- 
ments in  exoneration  of  the  liereditaments  hereby  conveyed. 

4.  The  Purchaser  hereby  covenants  with  the  Vendor  that  the 
Purchaser,  or  the  persons  deriving  title  under  him,  will  at  all 
times  hereafter  pay  the  said  yearly  rentcharge  of  £S  payable  in 
respect  of  the  hereditaments  hereby  conveyed,  and  observe  and 
perform  the  covenants  and  conditions  contained  in  the  Conveyance 
of  1901  so  far  as  the  same  relate  to  the  hereditaments  hereby 
conveyed,  and  will  keep  indemnified  the  Vendor,  and  the  persons 
deriving  title  under  him,  and  his  estate  and  efi'ects,  from  and 
against  all  claims  and  demands  whatsoever  on  account  of  the  non- 
payment of  the  said  rentcharge  of  £3  or  the  breach  of  the  said 
covenants  and  conditions,  so  far  as  the  same  relate  as  aforesaid, 
And   the  Purchaser  hereby  charges  the  hereditaments  hereby 
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conveyed  with  the  payment  of  all  such  money  (if  any)  as  shall 
become  payable  under  the  foregoing  covenant. 

5.  The  Vendor  hereby  covenants  with  the  Purchaser  that  the  Covenant  by 

1       •    •  -ji  11-  Ml      /       11    1  •  Vendor  to  pay 

Vendor,  or  the  persons  dernang  title  under  hnn,  will  at  all  times  his  proportion 

hereafter   pay   the   said   yearly   rentcharge   of    £6   payable   in  anrobser^f^ 

respect  of  the  hereditaments  retained  by  the  Vendor  as  aforesaid  covenants. 
and  observe,  &c.  (same  as  Purchaser's  covenants,  mntatis  mutandis, 
to  the  end,  including  the  charge). 

6.  The  Vendor  hereby  acknowledges  the  right  of  the  Purchaser  Acknowiedg- 
to  production  of  the  Conveyances  of  1901  and  1902  {and  ani/  other  toTounterpTrt 
documents  retained),  and  to  delivery  of  copies  thereof,  And  hereby  of  Conveyance. 
undertakes  for  the  safe  custody  thereof. 

In  witness,  &c.  (e). 

No.  IX. 

DEED  containing  Mutual  Covenants  by  several  Purchasers 
for  Payment  of  proportionate  parts  of  Perpetual  Pient- 
CHARGE  and  for  Performance  o/ Covenants  in  Building 
Grant. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (one  of  Parties. 
the  four  Purchasers),  of  the  1st  part,  C.  D.,  of,  &c.  {another  of  the 
four  Purchasers),  of  the  2nd  part,  E.  F.,  of,  &c.  {another  of  the 
four  Purchasers) ,  of  the  3rd  part,  and  G.  H.,  of,  &c.  {the  other  of 
the  four  Purchasers),  of  the  4th  part  {Recite  Indenture  icherehy  a 
piece  of  land,  d-c,  ivas  granted  hy  L.  M.  to  N.  0.  in  fee  simple, 
reserving  a  yearly  rent-charge  o/.£12  to  L.  M.  in  fee  simple,  and 
subject  to  the  covenant  that  N.  O.  should  hidld  four  messuages 
on  the  said  piece  of  land  u-ithin  a  given  time  and  according  to  a 
plan,  d-c. ;  see  Precedent  I.  of  tliis  Group,  j).  581)  : 

And  whereas  pursuant  to  the  covenant  for  that  purpose  con-  That  four 

tained   in   the   recited   Indenture   the    said  N.   0.  erected  four  beeirbuiUon 

messuages  on  the  land  comprised  in  the  said  Indenture  :  ^'^^^^' 

And  whereas  the  said  N.  0.  has  lately  sold  and  conveyed  the  Saie  of  the 

said  messuages  to  the  several  parties  hereto  (hereinafter  called  the  apportioned 

Purchasers)  at  apportioned  parts  of  the  said  yearly  rentcharge  of  rentcharge!' 
£12,  and  subject  to  the  covenants  and  conditions  contained  in  the 
recited  Indenture,  and  on  the  grantee's  part  to  be  observed  and 
performed  so  far  as  the  same  relate  to  the  premises  respectively  : 

(e)  This  conveyance  should  be  executed  in  duplicate.     Add  Form  No.  11, 
Sect.  III.,  sup.,  if  the  purchase-money  does  not  exceed  £500. 
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Particulars  of 
premises  sold, 
&c.,  contained 
in  schedule. 


Agreement  for 
mutual  cove- 
nants. 


Each  Pur- 
chaser cove- 
nants with  the 
others  to  pay 
apportioned 
rentcharge, 
and  to 

observe  cove- 
nants relating 
to  premises 
conveyed  to 
him,  and  to 
indemnify 
against  appor- 
tioned rent 
and  covenants. 


Charge. 


And  whereas  short  particulars  of  the  hereditaments  sold  and 
conveyed  to  the  Purchasers  as  aforesaid,  the  dates  of  their 
respective  conveyances,  and  the  amount  of  the  apportioned  yearly 
rentcharges  reserved  thereby  respectively  are  respectively  men- 
tioned opposite  to  their  names  in  the  Schedule  hereto : 

And  whereas  upon  the  treaty  for  the  aforesaid  sales  it  was 
agreed  that  the  Purchasers  should  enter  into  such  mutual 
covenants  as  are  hereinafter  contained: 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  : 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 
the  premises,  each  of  the  Purchasers  hereby  covenants  with  the 
others  of  them  and  with  each  of  them  in  manner  following,  that  is 
to  say,  That  each  of  the  Purchasers,  and  the  persons  deriving 
title  under  him,  will  henceforth  in  respect  of  the  hereditaments 
conveyed  to  him  as  aforesaid  pay  the  apportioned  yearly  rent- 
charge  set  opposite  to  his  name  in  the  fourth  column  of  the 
Schedule  hereto  and  duly  observe  and  perform  the  covenants 
contained  in  the  recited  Indenture  and  on  the  grantee's  part  to 
be  observed  and  performed  so  far  as  the  same  relate  to  the  said 
hereditaments,  and  will  at  all  times  hereafter  keep  indemnified 
the  other  Purchasers,  and  the  persons  respectively  deriving  title 
under  them,  and  every  of  them  and  their  respective  estates  and 
effects,  from,  and  against  all  claims  and  demands  whatsoever  on 
account  of  the  non-payment  of  the  said  apportioned  rentcharge 
or  any  part  thereof,  or  any  breach  of  the  said  covenants  so  far  as 
the  same  relate  to  the  said  hereditaments. 

2.  Each  of  the  Purchasers  hereby  charges  the  hereditaments 
conveyed  to  him  as  aforesaid  with  the  payment  of  whatever 
money  shall  become  payable  by  him  or  the  persons  deriving  title 
under  him  or  by  his  estate  and  effects  under  the  foregoing  covenant. 

In  witness,  &c. 

The  Schedule  above  referred  to. 


Name  of  P\u-ehaser. 


Particulars  of  Property. 


Date  of  Conveyance. 


Apportioneti  Rentcharge. 
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No.   X. 

CONVEYANCE  of  a  Perpetual  Eentcharge  to  Purchaser. 

THIS  INDENTUEE,  made,  &c.,  BET\rEEN  G.  H.,of,cVc.  (herein-  Parties. 
after   called  the  Vendor),  of  the  one  part,   and  C.  D.,  of,  &c. 
(hereinafter   called   the  Purchaser),    of   the   other  part   {Recite 
building  grant,  as  in  last  Precedent,  hy  the  Vendor  to  A.  B.)  : 

And  WHEREAS  the  Vendor  has  agreed  to  sell  the  said  j^early  Agi-eement  for 

rentcharge  of  £ ,   and  the  benefit  of  all  securities  for  the  ®^^®' 

same,  to  the  Purchaser  at  the  price  of  £ : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance  of  Conveyance  of 
the  said  agreement  and  in  consideration,  &c.  {the  receipt,  ax-.),  the  ch^ge"^^ '^^'^^ 
Vendor,  As  Beneficial  Owner,  hereby  conveys  unto  the  Purchaser 

All  that  the     said  perpetual   yearly   rentcharge   of    £ Parcels. 

limited  to  the  Vendor  in  fee  simple  by  the  recited  Indenture, 
and  the  benefit  of  the  covenants  by  the  said  A.  B.  contained  in 
that  Indenture,  and  all  powers  and  remedies  whatsoever  (including 
the  power  of  re-entry)  vested  in  the  Vendor  by  virtue  of  the  said 
Indenture  or  otherwise  for  enforcing  the  payment  of  the  said  rent- 
charge  and  the  observance  and  performance  of  the  said  covenants. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple.     Habendum. 

(Add  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 

No.  XI. 

EELE  ASE  of  Perpetual  Eentcharge  and  of  Building  and 
other  Covenants  to  the  Owner  in  fee  of  the  Freeholds 
out  of  uhiich  the  rent  is  payable. 

THIS  INDENTUEE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein-  Parties. 
after  called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c.  (herein- 
after called  the  Purchaser),  of  the  other  part   {Recite  huilding  Recite  grant 
grant  hy  Vendor  to  Purchaser  at  a  rentcharge  of  £5,  and  corenants  subject  to 
hy  Purchaser  as  to  building  and  otherwise,  and  that  Purchaser  has  ^^arlV^*^* 
erected  a  house  on  the  land)  : 

And  whereas  the  Purchaser  has  agreed  to  purchase  from  the  Agreement 
Vendor  the  said  rentcharge  to  the  intent  that  it  may  henceforth  oTyelrry*^ 
cease  to  be  payable  at  the  price  of  £ — ;—  ;  rentcharge. 


000 


Release  of 
ventcliaige. 


Parcels. 


Merger  of 
reutcharge. 
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NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  of 
the  said  agreement  and  in  consideration,  &c.,  the  Vendor,  As 
Beneficial  Owner,  herehy  conveys  and  releases  unto  the  Purchaser 
in  fee  simple 

All  that  the  said  yearly  rentcharge  of  .£ limited  to  the 

Vendor  in  fee  simple  by  the  recited  Indenture,  and  all  powers  and 
remedies  for  recovering  the  same  when  in  arrear,  and  all  cove- 
nants and  conditions  contained  in  the  said  Indenture  and  on  the 
part  of  the  Purchaser,  or  the  persons  deriving  title  under  him,  to 
be  observed  and  performed, 

To  THE  INTENT  that  the  said  yearly  rentcharge  shall  cease  to  be 
payable  and  forthwith  merge  and  be  extinguished  in  the  freehold 
and  inheritance  of  the  hereditaments  comprised  in  the  said  Inden- 
ture, and  that  the  said  covenants  and  conditions  shall  cease  and 
determine  (Add  Forms  No.  6  and  11,  Sect.  III.,  sup.,  if  required). 

In  WITNESS,  &c. 


Geoup  E. — Conveyances  on  Sales  in  Consideration  of  Deter- 
minable Rbntcharges  ;  Grants  and  Pieleases  of  Deter- 
minable Annuities  ;  and  Conveyance  in  Consideration  of  a 
Lease  to  be  Granted  to  Vendor  (with  Form  of  Lease). 


No.  I. 


Parties. 


Stamp. 


Eegistration 
of  life  annuity. 


CONVEYANCE  (/)  o/ Freeholds  to  a  Purchaser  in  Con- 
sideration of  a  Capital  Sum,  and  of  a  Life  Annuity 
charged  on  the  LAND(f/). 

THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

(/)  Where  the  consideration  or  part  of  the  consideration  consists  of 
money  payable  periodically  during  a  life  or  lives  the  conveyance  is  charge- 
able with  ad  valorem  duty  on  the  amount  which  will  or  may,  according  to 
the  terms  of  sale,  be  jDayable  during  the  period  of  twelve  years  next  after 
the  date  of  the  instrument :  Stamp  Act,  1891,  s.  56  (3).  Hence  the  stamp  on 
this  deed  will  be  £10  in  respect  of  the  gross  sum,  and  £2  10s.  in  respect  of 
the  annuity,  see  also  Fin.  (1909-10)  Act,  1910,  s.  73. 

{(])  As  it  is  doubtful  whether  a  conveyance  of  land  to  the  use  that  the 
vendor  shall  receive  thereout  a  rentcharge  for  his  life,  and-  subject  thereto 
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Whekeas  the  Vendor  is  seised  in  fee  simple  in  possession  free  Agieement 
from  incumbrances  of  the  hereditaments  hereinafter  described, 
and  has  agreed  to  sell  the  same  to  the  Purchaser  in  consideration 
of  the  sum  of  A*  1,000  and  a  yearly  rentcharge  of  ^020,  payable 
to  the  Vendor  during  his  life  and  to  be  secured  to  him  in 
manner  hereinafter  appearing  : 

NOW    THIS    INDENTUEE    WITNESSETH  as  follows  :—  Conveyance. 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 
the  sum  of  £1,000  now  paid  by  the  Purchaser  to  the  Vendor 
(tlie  receipt,  d-c),  and  also  in  consideration  of  the  yearly  rent- 
charge  of  i;20  hereinafter  limited,  the  Vendor,  As  Beneficial 
Owner,  hereby  conveys  unto  the  Purchaser 

All,  &c.  {Forms,  Sect.  11.,  sup.).  Parcels. 

To  HOLD  unto  the  Purchaser  in  fee  simple, 

To  THE  USE  that  the  Vendor  may  henceforth  during  his  life  Habendum. 
receive  a  yearly  rentcharge  of  £20,  to  be  issuing  out  of  the  said 
hereditaments,  and  to  be  paid  without  any  deduction  (except 
for  property  or  income  tax)  by  equal  half-yearly  payments  on 

the day  of and  the  day  of in  every  year, 

the  first  payment  to  be  made   on  the  day  of  next. 

And  subject  to  the  said  yearly  rentcharge  and  to  the  statutory 
and  other  powers  and  remedies  for  recovering  and  compelling 
payment  thereof  {h).  To  the  use  of  the  Purchaser  in  fee  simple. 

2.  The  Purchaser  hereby  covenants  with  the  Vendor  to  pay  to  Covenant  by 
the  Vendor  the  said  yearly  sum  of  £20  at  the  times  and  in  the  pay'^anuSty" 
manner  hereinbefore  appointed  for  the  payment  thereof  (i)- 

{Add  acknowledgment,  dr.,  as  to  documents,  if  required,  Form 
No.  6,  Sect.  III.,  sup.) 
In  witness,  &c. 

to  the  use  of  the  purchaser,  comes  within  the  Judgments  Act,  1855,  s.  12, 
it  may  be  prudent  to  register  the  rentcharge  under  that  section.  But  the 
risk  of  omitting  to  do  so  is  very  small,  as  the  convej^ance  reserving  the  rent- 
charge  would  have  to  be  produced  to  a  subsequent  purchaser,  and  if  he  has 
notice  of  it  he  will  be  bound  by  it. 

(/()  See  Conv.  Act,  1881,  s.  44. 

{■i)  Apart  from  this  covenant  the  purchaser  would  be  liable  as  terre-tenant. 
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Parties. 


Recital  of 
agreement 
for  sale  in 
consideration 
of  annuity. 


Conveyance. 


Parcels. 
Habendum. 


Power  to 
Vendor  to  sell 
or  mortgage, 
if  I'entcliarge 
in  arrear. 


No.  II. 

CONVEYANCE  to  a  Purchaser  in  Consideration  of  a  Life 
Annuity,  witJi  icide  Powers  for  securing  it,  and  ivith 
Power  for  Purchaser  to  buy  an  Annuity  in  Substi- 
tution. 

THIS  INDENTUEE(A),  made,  &c..  Between  A.  B.,  of,  &c. 
(hereinafter  called  the  Vendor),  of  the  1st  part,  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  2nd  part,  and  E.  F.,  of, 
&c.,  and  G.  H.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the 
3rd  part : 

Whereas  the  Vendor  is  seised  in  fee  simple  in  possession  free 
from  incumbrances  of  the  hereditaments  hereinafter  described, 
and  has  agreed  to  sell  the  same  to  the  Purchaser  in  considera- 
tion of  a  yearly  rentcharge  of  .£100,  payable  to  the  Vendor 
during  his  life,  and  to  be  secured  in  manner  hereinafter 
appearing  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration 
of  the  yearly  rentcharge  of  J6100  hereinafter  limited,  the  Vendor, 
As  Beneficial  Owner,  hereby  conveys  unto  the  Trustees 

All,  i^c.  {see  Forms  in  Sect.  II.,  snp.)  : 

To  hold  unto  the  Trustees  in  fee  simple. 

To  the  use  that,  &c.  {Limitation  of  rentcharge  of  i£100  to 
Vendor  for  liis  life  as  /».  last  Precedent),  Athd  subject  to  the  said 
rentcharge  and  to  the  statutory  and  other  powers  and  remedies 
for  recovering  and  compelling  payment  thereof,  and  also  to 
the  provisions  hereinafter  contained,  To  the  use  of  the  Purchaser 
in  fee  simple. 

2.  If  the  said  yearly  rentcharge  of  iilOO  or  any  part  thereof 
shall  at  any  time  be  unpaid  for  sixty  days  (l)  after  any  of  the 


(A-)  See  note  to  last  Precedent.  The  stamp  on  this  deed  will  be  £12. 
The  provisions  for  securing  the  rentcharge  do  not  attract  additional  duty : 
Stamp  Act,  1891,  s.  56  (4). 

{I)  Cf.  Conv.  Act,  1881,  s.  4-4 ;  as  a  general  rule  the  powers  conferred  by 
this  section  (see  last  Precedent)  would  be  ample. 
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times  hereby  appointed  for  payment  thereof,  the  Vendor  or 
the  persons  deriving  title  under  him  may  at  any  time  sell  or 
mortgage  the  fee  simple  of  the  hereditaments  hereby  conveyed, 
or  any  of  them  or  any  part  thereof,  and  for  such  purposes  may 
by  deed  revoke  the  uses  hereby  declared  and  make  such  new 
appointments  as  may  be  required. 

3.  The  money  to  arise  from  any  such  sale  or  mortgage  shall  Money  to  be 
be  paid  by  the  Purchaser  or  mortgagee  of  the  said  hereditaments  Trustees, 
to  the  Trustees  (which  expression,  where  tlie  context  so  admits,  Upon  trusts 
includes  the  survivor  of  them  and  the  executors  or  administrators  rentcimrgeT 
of  such  survivor  or  other  the  trustees  or  trustee  for  the  time  XerX  i^* 
being  hereof).    Upon   trust  that   the  Trustees  shall  apply   the  p^^*i/°ggr 
same  in  payment  to  the  Vendor  or  his  assigns  of  all  arrears 
of  the  said  yearly  rentcharge  of  i^lOO,  and  all  costs,  charges  and 
expenses  incurred  by  the  Vendor  or  his  assigns  on  account  of  the 
non-payment  of  the  said  yearly  rentcharge,  or  any  part  thereof 
or  otherwise  relating  thereto,  and  also  all  costs,  charges  and 
expenses  incurred  by  the  Trustees  in  or  about  the  execution  of 
the  trusts  and  powers  of  these  presents,   and  shall  invest  the 
residue  of  the  said  money,  in  or  upon  any  investments  for  the 
time  being  authorised  by  law  as  investments  for  trust  money,  in 
the  names  of  the  Trustees,  with  power  to  vary  such  investments 
for  others  of  a  like  nature,  and  shall  stand  possessed  of  the 
money  so    invested,  and  the   investments   for  the    time   being 
representing  the  same.  Upon  trust  out  of  the  income  thereof,  and 
if  the  income  shall  be  insufficient,  then  out  of  capital  to  pay  unto 

the  Vendor  or  his  assigns  the  yearly  rentcharge  of  £ ,  or 

so  much  thereof  as  shall  from  time  to  time  be  in  arrear,  and  all 
costs,  charges  and  expenses  incurred  by  the  Vendor  or  his 
assigns  on  account  of  the  non-payment  thereof  or  otherwise 
relating  thereto,  and  also  all  costs,  charges  and  expenses  incurred 
by  the  Trustees  in  or  about  the  execution  of  the  trusts  and 
powers  of  these  presents,  and  subject  to  the  trusts  hereinbefore 
declared,  In  trust  for  the  Purchaser  absolutely. 

4.  Upon  any  sale  or  mortgage  expressed  to  be  made  under  the  indemnity  of 
foregoing  power,  the  Purchaser  or  mortgagee  shall  not,  either  Mortgagee, 
before  or  after  conveyance,  be  concerned  to  see  or  inquire  whether 
the  said  rentcharge  is  in  arrear  or  subsisting  or  otherwise  as  to 
the  propriety  of  the  sale  or  mortgage,  or  whether  the  money 
is  wanted,  or  more  than  is  wanted  is  raised. 
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Covenant  by  5.  The  Pui'chaser  hereby  covenants  with  the  Vendor  that  the 

payVnnuity°  Purchaser,  or  the  persons  deriving  title  under  him,  will  pay  to 
a^ainst^fii-r"  the  Vendor  the  said  yearly  rentcharge  of  £100  at  the  times 
and  in  the  manner  hereinbefore  appointed  for  payment  of  the 
same,  and  also  will,  so  long  as  the  said  yearly  rentcharge  shall 
remain  charged  on  any  buildings  hereby  conveyed,  keep  the 
same  insured  against  loss  or  damage  by  fire  in  some  public  in- 
surance office  approved  by  the  Vendor,  in  a  sum  not  less  than 
two-thirds  of  the  amount  required  to  rebuild  the  same  in  case  of 
total  destruction,  and  will  on  demand  produce  the  policy  or 
policies  of  insurance  for  the  time  being  in  force,  and  the  receipts 
for  the  premiums  in  respect  thereof,  to  the  Vendor  or  the  persons 
deriving  title  under  him. 
Power  for  Pin-  6.  Pkovided  ALWAYS,  that  if  the  Purchaser  or  the  persons 
anm!ity°for"^  deriving  title  under  him,  shall  at  any  time  during  the  life  of 
Vendor  for  life.  ^]^q  Vendor  purchase  in  the  name  of  the  Vendor  a  Government 
annuity  of  i'lOO  for  the  life  of  the  Vendor,  or  a  like  annuity 
from  any  insurance  office  approved  of  by  the  Vendor,  so  that  the 
first  half-yearly  j)ayment  of  such  annuity  shall  be  made  within 
six  calendar  months  after  the  day  of  payment  of  the  yearly 
rentcharge  hereby  limited  last  preceding  the  day  of  the  purchase 
of  such  annuity,  and  in  case  the  Purchaser  or  the  persons 
deriving  title  under  him  shall,  on  the  purchase  of  such  annuity, 
have  paid  up  all  arrears  of  the  yearly  rentcharge  hereby  limited 
up  to  and  including  the  last-mentioned  half-yearly  day,  and  all 
costs,  charges  and  expenses  due  in  respect  of  the  same  yearly 
rentcharge,  then  and  in  such  case  the  Vendor  shall  accept  the 
annuity  so  purchased  in  substitution  for  the  said  yearly  rent- 
charge,  and  thereupon  the  said  rentcharge  shall  determine  and 
merge  in  the  fee  simple  of  the  hereditaments  hereby  conveyed, 
and  the  powers  of  sale  and  mortgaging  hereinbefore  contained 
shall  cease,  and  the  receipt  of  the  Vendor  or  the  persons  deriving 
title  under  him  for  the  purchased  annuity  shall  be  sufficient 
evidence  of  the  cesser  of  the  rentcharge. 

7.  (Add  acknowledgment,    i(:c.,    as    to   docnments,    if  required, 
Form  No.  6,  Sect.  III.,  snj).) 
In  witness,  &c. 
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No.   III. 

CONVEYANCE  0/ Freeholds  to  a  Purchaser  in  Considera- 
tion of  an  Annuity  payable  to  f/je  Vendor  and  his  Wife 
successively  for  life  and  secured  hy  the  Purchaser's 
Bond  (m). 

THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  &c.  (here-  Parties. 
inafter  called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  the  Vendor  is  seised  in  fee  simj)le  in  possession  free  Agreement  for 
from  incumbrances  of  the  hereditaments  hereinafter  described,  sidemtionof 
and  has  agreed  to  sell  the  same  to  the  Purchaser  in  consideration  *"^^"^*y- 
of  a,n  annuity  of  i^lOO  to  be  paid  to  the  Vendor  during  his  life,  and 
after  his  death  to  E.  B.,  his  wife,  if  she  survives  him,  during  the 
residue  of  her  life,  and  to  be  secured  by  the  bond  of  the  Purchaser : 

And  whereas  immediately  before  the  execution  of  these  Bond  to  secm-e 
presents  the  Purchaser  has  executed  to  the  Vendor  his  bond  in  a  ^^^^^^y- 
sufficient  penalty,  bearing  even  date  with  these  presents,  subject 
to  a  condition  thereunder  written  for  making  void  the  same  upon 
payment  by  the  Purchaser,  his  heirs,  executors  or  administrators, 
of  an  annuity  of  ±'100  to  the  Vendor  during  his  life,  and  after 
his  death  to  the  said  E.  B.,  if  she  shall  survive  the  Vendor, 
during  the  residue  of  her  life,  and  to  be  paid  half-yearly  at  the 
times  therein  mentioned : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance  of  Conveyance. 
the  said  agreement  and  in  consideration  of  the  annuity  of  i'lOO 
secured  by  the  said  bond,  the  A^endor,  As  Beneficial  Owner,  hereby 
conveys,  &c.     {Conveyance  of  freeholds  to  Purchaser  in  fee  simple.) 
In  witness,  &c. 

(??i)  See  notes  to  Prec.  I.  of  this  Group,  ji.  600.  The  sitamp  on  this  deed  will  be   Stamp. 
£12  :  Stamp  Act,  1891,  s.  50  (3).    A  separate  instrument  I'or  securing  the  pay- 
ments is  not  chargeable  with  a  higher  duty  than  10s.  :  ib.,  sub-s.  4.     Hence, 
the  bond  will  bear  a  10s.  stamp. 

Instead  of  a  bond,  it  is  now  more  usual  to  take  a  grant  of  an  annuity  with 
a  covenant  to  pay.     The  recitals  may  be  altered  to  meet  this. 
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Parties. 


Recite  agree- 
ment for  sale 
of  annuity. 


Grant  of 
annuity  for  life 
of  purchaser. 


Covenant  by 
vendor  to  pay 
annuity. 


No.  IV. 

GRANT  of  an  Annuity  charged  on  Freehold  Land  in  jmsses- 
sion  during  the  life  of  the  Purchaser  (n). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (here- 
inafter called  the  Vendor),  of  the  one  part,  and  CD.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part :     . 

Whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser  an 
annuity  of  £80  for  the  life  of  the  Purchaser,  and  to  be  secured 
in  manner  hereinafter  mentioned,  at  the  price  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration, 
&c.,  the  Vendor,  As  Beneficial  Owner,  hereby  grants  unto  the 
Purchaser  One  annuity  or  yearly  rentcharge  of  i'80  during  the 
life  of  the  Purchaser,  to  commence  from  the  date  of  these  presents, 
and  to  be  charged  upon  and  issuing  and  payable  out  of  the  lands 
and  hereditaments  comprised  in  the  Schedule  hereto,  and  to  be 
paid  without  any  deduction  (except  for  property  or  income  tax) 

by  equal  half-yearly  payments  on  the  —  day  of and  the 

day  of  in  every  year,  the  first  payment  to  be  made 

on  the  ■ day  of next. 

2.  The  Vendor  hereby  covenants  with  the  Purchaser  that  the 
Vendor,  or  the  persons  deriving  title  under  him,  will  pay  to  the 

Purchaser,  during  his  life,  the  said  annuity  of  £, on  the  days 

and  in  the  manner  aforesaid  (o).     {Add  Form  No.  6,  Sect.  III., 

Slip.) 

In  witness,  &c. 

The  Schedule  above  referred  to. 
Particulars  of  the  hereditaments  hereinbefore  charged. 


(ii)  This  deed,  must  be  stamped  with  an  ad  valorem  conveyance  stamp  on 
the  sum  paid  to  the  vendor  by  the  purchaser,  and  miist  be  registered  under 
the  Judgments  Act,  1855,  s.  12. 

(o)  The  powers  of  distress  and  entrj^  and  the  demise  to  trustees  for  a 
term  to  secure  the  annuit}^  which  were  formerly  inserted  in  annuity  deeds, 
are  now  unnecessary,  see  Conv.  Act,  1881,  s.  44. 


J 


OF   AN   ANNUITY — GROUP   E.  607 

No.  V. 

GEANT  hy  a  Eemainderman  in  fee  of  an  Annuity  charged  on 
the  Land  and  to  take  effect  After  the  Determination  of 
a  Prior  Life  Estate  and  during  tlie  Life  of  the  Pur- 
chaser {p). 

THIS  INDENTUKE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties. 
after  called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c.  (here- 
inafter called  the  Purchaser),  of  the  other  part: 

Whereas  under  an  Indenture  of  Settlement  dated,  &c.,  and  Recital  of 

made,  &c.,  and  under  a  Disentailing  Assurance  dated,  &c.,  the  &c.,  under' 

hereditaments  hereinafter  described  now  stand  limited  To  tlie  Ts^iefiant^' 

Use  of  the  said  E.  F.  during  his  life,  with  remainder  To  the  Use  for  life  and 

^  '  the  Vendor 

of  the  Vendor  in  fee  simple  :  remainderman 

And  whereas  the  Vendor  has  agreed  to  grant  to  the  Purchaser   , 

*-■  "  Agreement 

an  annuity  of  i'80  during  the  life  of  the  Purchaser,  to  commence  for  sale. 
from  the  death  of  the  said  E.  F.  and  to  be  secured  in  manner 
hereinafter  appearing,  at  the  price  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration,  &c.,  Grant  of  a 
the  Vendor,  As  Beneficial  Owner,  hereby  grants  unto  the  Pur-  Lnmiity!^*^^^ 
chaser  One  yearly  sum  or  rentcharge  of  i^80,  to  commence  from 

the  day  of  the  death  of  the  said  E.  F.,  and  to  be  paid  thenceforth 
during  the  residue  of  the  life  of  the  Purchaser  by  equal  half- 
yearly  payments  in  every  year,  the  first  payment  to  be  made  at 
the  expiration  of  six  calendar  months  from  the  death  of  the  said 
E.  F.,  and  the  said  annual  sum  shall  be  deemed  to  accrue  from 
day  to  day  and  shall  be  charged  upon  and  issuing  out  of  All  the 
hereditaments  described  in  the  Schedule  hereto  or  some  or  one 
of  them  and  out  of  all  other  (if  any)  the  hereditaments,  capital 
money  iq)  and  investments  which  are  now  or  may  at  any  time 
hereafter  become  subject  to  the  limitations  or  trusts  of  the  recited 
Settlement. 

2.  The  Vendor  hereby  covenants  with  the  Purchaser  to   pay  covenant 
to  him  the  said  reversionary  yearly  sum  of  i^80  in  manner  and  reversionary 


annuity. 


{p)  See  notes  to  last  Precedent. 

{(j)  The  grant  of  this  annuity  will  not  prevent  the  tenant  for  life  from 
selling  the  land  under  the  S.  L.  Acts ;  hence  it  is  desii'able  to  give  notice  of 
the  grant  to  the  S.  L.  Act  trustees. 
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at  the    times  in  and  at  which  the  same  is  hereinbefore  made 
payable  (/•). 

In  avitness,  &c. 

The  Schedule  above  eefeered  to. 

Particulars  of  the  hereditaments  hereinbefore  charged. 


Parties. 


Recite  that  all 
the  heredita- 
ments subject 
to  rentcharge 
remain  vested 
in  Releasee. 


Agreement  to 
release. 


Rentcharge 
may  be 
released  as  to 
a  part  of  the 
property. 


Effect  of 
partial  release 
of  rentcharge 
where  the  land 
is  incumbered. 


No.  VI. 

EELEASE  of  Paet  of  Lands  charged  with  a  Rentcharge 
with  a  view  to  a  Sale  (s). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,&c.,  {Releasor), 
of  the  one  part,  and  C.  D.,  of,  &c.  {Releasee),  of  the  other  part 
{Recite  Indenture  u)ider  u-liicli  ^^  the  hereditaments  described  in 
the  schedule  hereto,  with  other  hereditaments,"  ore  charged  with 
a  rentcharge  paijable  to  A.  B.,  and  subject  to  such  rentcharge  are 
vested  in  C.  D.  in  fee) : 

And  whereas  all  the  hereditaments  comprised  in  the  recited 
Indenture  still  remain  vested  in  the  said  C.  J),  in  fee  simple,  and 
the  same  are  free  from  incumbrances,  except  the  said  rentcharge, 
as  the  said  CD.  hereby  declares  (t) : 

And  whereas  the  said  C.  D.,  being  about  to  sell  the  heredita- 
ments described  in  the  Schedule  hereto,  has  requested  the  said 
A.  B.  to  release  the  same  from  the  said  yearly  rentcharge  of 
£ limited  to  him  as  aforesaid,  which  the  said  A.  B.  has 

(r)  In  many  cases  a  power  is  given  to  the  vendor  to  repurchase  the 
annuity  according  to  a  scale  contained  in  a  schedule. 

(s)  By  the  Law  of  Property  Amendment  Act  (Lord  St.  Leonards'  Act), 
1859,  s.  10,  it  is  provided  that  the  release  from  a  rentcharge  of  part  of  the 
hereditaments  charged  therewith  shall  not  extinguish  the  whole  rentcharge, 
but  shall  operate  only  to  bar  the  right  to  recover  any  part  of  the  rentcharge 
out  of  the  hereditaments  released,  without  prejudice  nevertheless  to  the 
rights  of  all  persons  interested  in  the  hereditaments  remaining  unreleased, 
and  not  concurring  in  or  confix'ming  the  release. 

{t)  It  is  important  to  the  releasor  to  ascertain  that  this  is  the  case,  because, 
if  the  other  lands  are  vested  in  some  j^erson  who  does  not  concur  in  the 
release,  its  effect  will  be  that  a  proportionate  j^art  only  of  the  rentcharge 
can  afterwards  be  recovered  against  the  unreleased  land  :  Booth  v.  Smith 
(1884),  14  Q.  B.  D.  318;  54  L.  J.  Q.  B.  119  ;  Frice  v.  John,  1905,  1  Ch.  744  ; 
74  L.  J.  Ch.  469  ;  Dart,  7th  ed.,  955.  -  / 
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agreed  to  do,  being  satisfied  that  the  other  hereditaments  com- 
prised in  the  recited  Indenture  are  a  sufficient  security  for  the 
said  rent-charge  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Release  of 
the  premises,  the  said  A.  B.,  as  Mortgagee,  hereby  releases  All  schedule  from 
and  singular  the  lands  and  hereditaments  described  in  the  Schedule  I'^ntcharge. 
hereto  from  the  said  yearly  rentcharge  of  £, limited  to  the 

said  A.  B.  by  the  recited  Indenture  as  aforesaid,  and  from  all 
claims  and  demands  whatsoever  in  respect  of  the  same  or  any 
part  thereof  (u). 

2.  Provided  always,  that  the  hereditaments  comprised  in  the  Proviso 
recited  Indenture  (other  than  the  hereditaments  hereby  released)  of  o^tiferTandsy 
shall  remain  subject  to  the    same  yearly  rentcharge,  and  the 

powers  and  remedies  for  enforcing  payment  thereof,  as  if  these 
presents  had  not  been  executed. 

3.  (Add  acknowledgment  by  A.  B.  of  the  rigid  of  C.  D.  to  pro- 
duction  of  the  recited  deed,  if  required,  Form  No.  6,  Sect.  HI.,  sup.) 

In  witness,  &c. 

The  Schedule  above  referred  to. 
Particulars  of  hereditaments  hereby  released. 


No.  VII. 

RELEASE  oj  the  Whole  of  Lands  charged  with  a  Rent- 
charge  ivith  a  view  to  a  Sale  on  the  imrchasc  of  an 
Annuity  in  lien  of  the  Rent-charge  (x). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.,  of  the  Parties: 
one  part,  and  C.  D.,  of,  &c.,  of  the  other  part : 

Whereas  the  said  C.  D.  is  seised  in  fee  simple  in  possession  of  Recital  of 
the  hereditaments  described  in  the  Schedule  hereto  subject  to  a  trre^itciiarge. 
yearly  rentcharge  of  £80  payable  thereout  to  the  said  A.  B. 

(h)  Before  the  land  is  sold  it  maj-,  where  the  whole  of  the  land  is  released,    Duty  on  cesser 
be  necessary  to  commute  any  duty  which  has  attached  and  will  become   ^   ^^^  ^  ^^^®" 
payable  on  the  cesser  of  the  rentcharge. 

{■r)  See  notes  to  last  Precedent. 
V.  39 
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Of  purchase  of 
annuity  and 
agreement  to 
release  rent- 
charge  to 


during  the  life  of  the  said  A.  B.  charged  by  an  Indenture  dated, 
&c.,  and  made,  &c.,  but  otherwise  free  from  incumbrances  : 

And  whereas  negotiations  are  in  progress  for  a  sale  of  the 
said  hereditaments,  and  in  order  to  facilitate  such  sale  and  to 
secure  to  the  said  A.  B.,  the  payment  of  the  said  yearly  sum  of  ^980 
facilitate  sales.  ^^i;^g  g^id  C.  D.  has  purchased  in  the  name  and  for  the  benefit  of  the 

said  A.  B.  an  annuity  of  i^SO  from  the Insurance  Company 

during  the  remainder  of  the  life  of  the  said  A.  B.  payable  on  the 
half-yearly  days  and  in  like  manner  as  the  said  yearly  rent- 
charge  is  now  payable  under  the  provisions  of  the  recited  Inden- 
ture, and  in  consideration  thereof  the  said  A.  B.  has  agreed  to 
execute  such  release  as  is  hereinafter  contained  : 


Eelease  of 
rentchargOi 


NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 
of  the  said  agreement  and  in  consideration  of  the  annuity  so 
purchased  as  aforesaid,  the  said  A.  B.,  As  Mortgagee,  hereby 
releases  unto  the  said  C.  J). 

All  that  the  said  yearly  rentcharge  of  £80  charged  by  the 
recited  Indenture  upon  the  hereditaments  described  in  the 
Schedule  hereto, 

To  THE  INTENT  that  the  said  rentcharge  shall  forthwith 
merge  and  be  absolutely  extiuguished  in  the  freehold  and 
inheritance  of  the  hereditaments  and  property  afl'ected  thereby. 

In   WITNESS,  &c. 

The  Schedule  above  eeferred  to. 

Particulars  of  hereditaments  affected  by  the  said  yearly  rent- 
charge  of  £'80  and  hereby  released. 


Parties. 


No.  VIII. 

CONVEYANCE  of  a  House  and  Park  by  an  Owner  in  Feb 
Simple  to  a  Purchaser,  it  being  imrtoj  the  Arrangement 
that  the  Vendor  shall  have  a  Lease  of  the  property  for  a 
Term  Determinable  with  his  Life  at  a  Nominal  Rent  (//). 

THIS  INDENTURE,  made,  &c..  Between  A.B.,  of,  &c.  (hereinafter 
called  the  Vendor),  of  the  one  part,  and  CD.,  of,  &c.  (hereinafter 
called  the  Purchaser),  of  the  other  part: 


How  arrange- 
ment for 
reserving  life 


(?/)  The   intention   of  the   parties   is   that  the  vendor  shall,  practically, 
reserve  a  life  interest,  ;iud  that  the  piu'chaser  shall  have  a  reversionary 
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Whekeas  the  Vendor  is  seised  in  fee  simple  in  possession  free  Seisin  of 

from  incumbrances  of  the  hereditaments  hereinafter  described,  agreement  for 

and  has  agreed  to  sell  the  same  to  the  Purchaser  in  consideration  skierTtioTof  a 

first,  of  the  sum  of  Jl ,  and,  secondly,  of  a  Lease  (z),  already  sum  of  money 

"^  ,  "^     and  of  a  Lease 

prepared  and  intended  to  bear  even  date  with  but  to  be  executed  to  be  granted 
after  these  presents,  and  to  be  made  between  the  Purchaser  of    ^ 
the  one  part  and  the  Vendor  of  the  other  part,  being  a  Lease  of 
the  same  hereditaments  to  the  Vendor  for  the  term  of  ninety- 
nine  years,  if  he  shall  so  long  live,  at  the  yearly  rent  of  £ : 

NOW  THIS  INDENTUKE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  Conveyance. 
of  the  sum  of  £ now  paid  by  the  Purchaser  to  the  Vendor 

{the  receipt,  dr.),  and  of  the  Lease  to  be  granted  by  the  Purchaser 
to  the  Vendor  as  aforesaid,  the  Vendor,  As  Beneficial  Owner, 
hereby  conveys  unto  the  Purchaser 

All  those,  &c.  {Forms,  Sect.  11. ,  suj).).  Parcels. 

To  hold  unto  and  To  the  use  of  the  Purchaser  in  fee  simple.  Habendum. 

2.  The  Purchaser  hereby  covenants  with  the  Vendor  that  the  Covenant  by 
Purchaser  will  forthwith  by  the  recited  Indenture  of  even  date  granuuease. 
herewith   demise   the   hereditaments   hereby   conveyed    to   the 
Purchaser  for  the  term,  at  the  rent,  and  subject  to  the  cove- 
nants and  conditions  therein  contained. 

3.  {Add  acknoicledgment,  d-c,  as  to  documents,  if  required,  Form 
No.  6,  Sect.  III.,  SUJ).     Also  Form  Xo.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 

estate  only.     But  if  the  conveyance  is  made  to  the  use  of  the  vendor  for  life,   interest  to 

with  remainder  to  the  use  of  the  purchaser  in  fee  simple,  there  would  be  a   be"can-ied°out. 

settlement  within  the  meaning  of  the  S.  L.  Act,  1882,  and  the  vendor  as 

tenant  for  life  would  be  able  to  sell  the  fee  simple  without  the  concurrence 

of  the  purchaser  as  remainderman.     This  consequence  can  be  avoided  by 

adopting  the  plan  in  the  above  Precedent,  viz.,  of  conveying  the  property  to 

the  purchaser  in  fee  simple,  he,  by  a  deed  of  even  date,  demising  it  to  the 

vendor  for  a  term  determinable  with  his  life  at  a  small  rent,  see  S.  L.  Act, 

1882,  s.  58  (1)  (iv.).     On  completion  the  lease  will  be  exchanged  for  the 

conveyance. 

{z)  See  next  Precedent  for  a  form  of  lease. 


39—2 


612 


PURCHASE    DEEDS  (PRECEDENTS). 

No.  IX. 


Parties, 


Demise  by 
Purchaser  to 
Vendor  for 
term  if  Vendor 
shall  so  long 
live. 


Parcels. 
Habendum. 


Tenant's 
Covenants. 


LEASE  of  a  House  and  Park  from  Purchaser  to  Vendor 
pursuant  to  a  Covenant. 

THIS  INDENTURE,  made,  &c.,  Between  C.  D.,  of,  &c.  (here- 
inafter called  the  Lessor,  which  expression,  where  the  context  so 
admits,  includes  his  heirs  and  assigns),  of  the  one  part,  and 
A.  B.,  of,  &c.  (hereinafter  called  the  Tenant,  which  expression, 
where  the  context  so  admits,  includes  his  executors,  adminis- 
trators and  assigns),  of  the  other  part, 

WITNESSETH  as  follows  :— 

1.  In  pursuance  of  a  covenant  contained  in  an  Indenture  of 
Conveyance  bearing  even  date  with  but  executed  before  these 
presents,  and  made  between  the  Tenant  of  the  one  part  and  the 
Lessor  of  the  other  part  (being  a  conveyance  of  the  hereditaments 
hereinafter  described  to  the  Lessor),  and  in  consideration  of  the 
rent  and  the  Tenant's  covenants  hereinafter  contained,  the  Lessor 
hereby  demises  unto  the  Tenant 

All,  &c.  {see  Forms  in  Seet.  II.,  su2).), 

To  HOLD  unto  the  Tenant  from  the  date  of  these  presents  for 
the  term  of  ninety-nine  years,  if  the  Tenant  shall  so  long  live, 

Yielding  and  paying  therefor  the  yearly  rent  of  £1  on  the 

day  of in  every  year. 

2.  The  Tenant,  for  himself  and  his  assigns,  hereby  covenants 
with  the  Lessor  in  manner  following  (that  is  to  say)  (a)  : — 

(1)  That  the  Tenant  will,  at  his  own  expense,  during  the  term 

hereby  granted  keep  in  good  and  complete  repair  and 

condition  the  capital  messuage  called ,  and  all  other 

the  buildings  and  erections  for  the  time  being  upon  the 
premises  hereby  demised,  and  also  all  the  gates,  stiles, 
and  fences  upon  the  premises. 

(2)  That  the  Tenant  will,  at  the  like  expense,  during  the  term 

hereby  granted  adequately  insure  and  keep  insured  the 
said  capital  messuage,  and  all  other  the  buildings  and 
erections  for  the   time  being  standing   upon   the   said 

(a)  If  so  arranged  insert  here  a  covenant  to  pay  rates  and  taxes  and  a 
proviso  for  re-entry  at  the  end  of  the  Precedent.  See  Precedents  of  Leases 
in  Vol.  II.  There  must  be  a  small  rent,  see  S.  L.  Act,  1882,  s.  58  (i.)  (iv.), 
otherwise  the  lessee  will  have  the  powers  of  a  tenant  for  life. 
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premises,  against  loss  or  damage  b}^  fire,  in  some  office  or 
offices  to  be  approved  by  the  Lessor,  and  also  will,  when 
required,  j)roduce  to  the  Lessor  or  his  agent  the  policies 
of  such  insurance,  and  the  receipts  for  the  current  year's 
premiums  paid  thereon  :  And  also  will  forthwith,  on 
every  occasion  on  which  money  shall  be  received  by 
virtue  of  any  such  insurance,  lay  out  and  expend  the 
same  (after  deducting  necessary  expenses)  in  properly 
repairing,  rebuilding,  or  reinstating  the  buildings  which 
shall  have  been  destroyed  or  damaged. 
(3)  That  the  Tenant  will  not  during  the  term  hereby  granted 
fell  or  cut  down  any  timber  or  timber-like  trees  standing 
or  growing  on  the  premises  hereby  demised,  unless  the 
same  may  be  required  for  renewing  or  repairing  the  park 
palings,  and  then  only  such  as  may  be  jDroperly  and 
fairly  felled  or  cut  down  without  detracting  from  the 
enjoyment  of  the  said  mansion  house  as  a  place  of 
residence,  or  from  the  beauty  of  the  premises  hereby 
demised,  or  unless  such  timber  or  trees  shall  be  of  such 
age  and  in  such  state  as  that  the  same  considered  as 
ornamental  timber  only  may  properly  require  to  be 
felled  or  cut  down  with  a  view  to  the  enjoyment  of  the 
said  mansion  house  as  a  place  of  residence  or  to  the 
beauty  of  the  premises. 

3.  Pkovided  always,  that  the  Tenant  shall  give  to  the  Lessor  Vendor  to  gh-e 
at  least  one  calendar  month's  previous  notice  in  writing  of  the  "utthig  timber. 
intention  of  the  Tenant  to  cut  any  timber  or  timber-like  trees 

under  the  provisions  hereinbefore  contained,  and  that  the  trees 
intended  to  be  cut  or  felled  shall  be  marked,  and  shall  be  shown 
when  required  to  some  person  appointed  for  the  purpose  by  the 
Lessor;  and  in  case  such  j)erson  shall,  on  behalf  of  the  Lessor, 
object  to  the  felling  or  cutting  of  any  trees,  as  being  improper 
and  coming  within  the  restrictions  aforesaid,  the  same  shall  not 
be  felled  or  cut  unless  and  until  it  shall  have  been  decided  by 
arbitration,  as  hereinafter  provided,  that  the  same  may  be  felled 
or  cut. 

4.  Provided   also,  that  if  any  question    or    difference    shall  Arbitration 
arise  between  the  Lessor  and  Tenant  as  to  whether  any  timber 

or  timber-like  trees  are  such  as  may  be  properly  felled  or  cut 
down  having  regard  to  the  covenant  and  restrictions  aforesaid, 
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Parties. 


Seisin  of 
Vendor. 


Conveyance 
of  mines  and 
minerals. 


Parcels  of 
minerals. 


such  question  or  difference  shall  be  referred  to  a  single  arbitrator 
[or  to  two  arbitrators,  one  to  be  appointed  by  each  party],  subject 
to  the  provisions  of  the  Arbitration  Act,  1889. 
In  witness,  &c. 

Group  F. — Conveyances  on  Sales  of  or  Eeberving  Mines  and 

Minerals  (b). 

No.  I. 

CONVEYANCE  of  Mines  and  Minerals  ivithout  Surface 
Rights.  Variations  where  powers  to  Let  Down  or  Enter 
ii/pon  the  Surface  subject  to  making  Compensation  for 
damage  are  conferred  {c). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  kc.  (here- 
inafter called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  the  Vendor  is  seised  in  fee  simple  in  possession  free 
from  incumbrances  of  the  hereditaments  hereinafter  described 
(including  the  mines  and  minerals  in  and  under  the  same),  and 
has  agreed  to  sell  the  said  mines  and  minerals  to  the  Purchaser 
[together  with  the  rights  over  the  surface  hereinafter  mentioned] 
at  the  price  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement,  and  in  consideration, 
&c.,  the  Vendor,  As  Beneficial  Owner,  hereby  conveys  unto  the 
Purchaser 

All  and  singular  the  mines,  minerals,  and  mineral  substances 
[or,  specifying  them  as  the  mines,  veins,  seams  and  beds  of  coal, 
ironstone,  iron  ore  and  fire-clay,  itc]  in  or  under  the  heredita- 
ments situated  in  the  Parish  of ,  in  the  County  of ,  and 

more  particularly  described  in  the  first  Schedule  hereto  and 
delineated  on  the  plan  drawn  on  these  presents  and  thereon 
coloured  pink  : 


Increment 
value  duty  on 
minerals. 


(/))  As  to  increment  value  duty  on  minerals,  see  Preliminaiy  Chapter, 
^liere  exemption  from  the  duty  is  claimed  on  the  grounds  that  the  minerals 
were  leased  or  worked  before  the  30th  April,  1909,  it  may  be  found 
de.sirable  to  insert  a  recital  to  that  effect  in  the  conveyance. 

(c")  See  note  to  Form  No.  2,  Sect.  II.,  sup.,  and  Dissertation,  pp.  123-6,  sup. 
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[Together   with   full  power  (d)  for   the  Purchaser  and  the    [Variation  a. 
persons  deriving  title  under  him,  without  leaving  any  subjacent  chaser  to  let^ 
or  lateral  support,  to  let  down  the  surface  of  the  said  heredita-  f^^^^ce^® 
ments  and  anv  adjoining  lands  or  minerals  of  the  Vendor  and  without  power 

*'  of  entry 

any  buildings  erected  or  to  be  erected  thereon  in  working  such  thereon.] 
mines,  minerals,  and  mineral  substances,  but  doing  as  little 
damage  as  may  be,  and  so  that  proper  compensation  shall  be 
paid  to  the  Vendor  or  other  the  owner  for  the  time  being  of  the 
surface  or  any  adjoining  'minerals  or  land  in  respect  of  any 
damage  to  any  buildings  now  or  hereafter  to  be  erected  thereon 
or  to  the  surface  or  any  adjoining  minerals  by  reason  of  the 
working  of  such  mines,  minerals,  and  mineral  substances,  the 
amount  of  such  compensation  in  case  of  dispute  to  be  settled  by 
the  arbitration  of  two  arbitrators  or  their  umpire,  pursuant  to 
the  provisions  of  the  Arbitration  Act,  1889,  or  any  statutory 
modification  thereof :] 

[Together  with  full  power  (continue  as  in  Form  No.  2,  Sect.  II.,    [Variation  b. 
sup.,  substituting  "  the  Purchaser  '\for  "  the  Vendor  ").]  ao^  surface 

To   HOLD   unto   and   To   the   use   of   the   Purchaser   in    fee  fi'^*^  *°  ^^l^J 

thereon  and 
simple.  to  sink 

m  •  1         •  T         •  1  shafts,  &c.] 

2.  The  said  mnies  and  minerals  shall  and  may  be  worked,  underground 
gotten,  and  carried  away  by  means  of  outstroke  or  underground  pe^tfed"  ^ 
workings  only  through  any  mines  or  lands  belonging  to  or 
held  by  the  Purchaser  or  the  persons  deriving  title  under  him  and 
adjoining  the  mines  and  minerals  hereby  conveyed,  or  which  he  or 
they  may  for  the  time  being  be  authorised  to  use  for  that  purpose, 
but  the  surface  of  the  lands  mentioned  in  the  Schedule  hereto,  or 
any  of  them,  shall  not  be  entered  upon  or  in  any  manner  inter- 
fered with  for  any  of  the  purposes  aforesaid,  or  for  any  purpose 
connected  with  the  mines  and  minerals  hereby  conveyed,  and 
the  Purchaser  and  the  persons  deriving  title  under  him  shall 
(except  as  aforesaid)  do  no  damage  or  injury  to  the  surface  of 
the  said  lands  in  or  about  the  working  and  getting  of  the  said 
mines  and  minerals,  or  in  any  wise  relating  thereto  (e). 

{d)  It  is  generally  more  desirable  to  give  the  purchaser  power  to  let  down 
the  surface  subject  to  his  paying  compensation  for  damage  than  to  oblige 
him  to  leave  supports  which  are  often  found  unsatisfactory.  It  is  safer  to 
let  the  whole  district  sink.  Boundary  barriers  are,  however,  frequently 
required. 

(e)  This  provision  will  not  be  required  if  Yariation  B  is  used.. 
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3.  The  Vendor  hereby  aclvnowledges(F()r/«  No.  6,  Sect.  III.,  .^up. 
as  to  docinnents  in  second  scliediile.  Also  Form  No.  11,  Sect.  III.,  if 
required). 

In  witness,  &c. 

The  Fikst  Schedule  above  referred  to. 

Particulars  of  the  hereditaments  above  referred  to. 

The  Second  Schedule  above  referred  to. 

Particulars  of  documents  retained  hi  the  custody  of  the 
Vendor. 


No.  II. 

CONVEYANCE  o/Freeholdb  where  the  Mines  and  Minerals 
and  Powers  of  Working  are  reserved  (/).   A  short  form. 

Parties.  THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (here- 

inafter called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  j)art : 

Seisin  of  Whereas  the  Veiidor  is   seised  in  fee   simple  in  possession 

agreement  for    ^^'66    fi'om   incumbrances  of  the  hereditaments  hereinafter  de- 
saie  subject  to    gcribed,  and  has  agreed  to  sell  the  same  to  the  Purchaser,  with 

reservations  of  '  "  ' 

mines  and         the  rcscrvation  of  the  mines  and  minerals  thereunder,  and  of  the 

minerals.  i  •         i  -       <.  .        t  •  r> 

powers  of  working  hereinafter  contained,  at  the  price  of  £> : 


Conveyance. 


Parcels. 
Habendum. 


NOW   THIS   INDENTURE   WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ now  paid  by  the  Purchaser  to  the  Vendor  (tJie 

receipt,  dx.),  the  Vendor,  As  Beneficial  Owner,  hereby  conveys 
unto  the  Purchaser 

All  those,  &c.  {Form  No.  2,  Sect.  II.,  sup.), 

To  HOLD  (except  and  reserved  as  aforesaid)  unto  the  Purchaser 
in  fee  simple  To  the  use  that  the  Vendor  his  heirs  and  assigns 
shall  have  and  may  exercise  the  powers  of  working  minerals  herein- 
before expressed  to  be  reserved  And  subject  as  aforesaid  To  the 
use  of  the  Purchaser  in  fee  simple. 

(/)  See  Conv.  Act,  1881,  s.  62,  as  to  the  reservation  of  the  powers.  The 
deed  should  be  executed  in  duplicate.  For  a  longer  form,  see  next 
Precedent. 
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2.  The  Vendor  hereb}'  acknowledges  {Form  No.  6,  Sect.  III.). 
(Add  Form  Xo.  11,  Sect.  III.,  if  required.) 
In  witness,  &c. 


No.  III. 

CONYEYANCE  o/Treeholds  where  the  Mines  and  Minerals 
and  Powders  of  Working  are  reserved  {h).     Another  form. 

THIS    INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  &c.  (here-  Parties, 
inafter  called  the  Yendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  the  Yendor  is  seised  in  fee  simple  in  possession  free  Seism  of 

from  incumbrances  of  the  hereditaments  hereinafter  described,  agreement  for 

and  has  agreed  to  sell  the  same  to  the  Purchaser,  subject  to  the  relerTa^tlon  of 

exceptions  and  reservations  hereinafter  contained,  at  the  price  of  minerals. 

£ : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration.  Conveyance. 
&c.,  the  Yendor,  As  Beneficial  Owner,  hereby  conveys  unto  the 
Purchaser 

All,    &c.    (parcels),    Except    and    Eeserved    as    hereinafter  Parcels. 
mentioned, 

To  HOLD  (except  as  hereinafter  mentioned)  unto  the  Purchaser  Habendum. 
in  fee  simple.  To  the  use  that  the  Yendor  his  heirs  and  assigns 
shall  have  and  may  exercise  the  powers,  rights  and  privileges 
hereinafter  expressed  to  be  reserved  And  subject  thereto  To  the 
use  of  the  Purchaser  in  fee  simple. 

2.  There  shall  be  excepted  and  reserved  unto  the  Yendor  (/)  Exception  and 

•       e  •         1  ii-j^i  11  111-  reservation  of 

in  tee  simple,  out  of  the  conveyance  hereby  made,  all  mines,  mines  and 
veins,  seams,  and  beds  of  coal,  ironstone,  and  other  minerals  ''-^'"erais. 
M'hatsoever  already   found,    or  which  may  hereafter  be  found 
under  the  lands  hereby  conveyed,  with  liberty  to  work  the  same 


(h)  See  note  to  last  Precedent. 

(t)  Unless  the  new  powers  ai"e  created  by  way  of  use  the  reservation  takes 
effect  as  a  re-grant  and  the  conveyance  would  have  to  be  executed  in 
.duplicate  by  the  purchaser,  see  Wickham  v.  Hawker  (1840),  7  M.  &  W.  63  ; 
10  L.  J.  Ex.  153  ;  May  v.  BdleviUe,  1905,  2  Ch.  605  ;  74  L.  J.  Oh.  678, 
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Liberty  of 
ingress,  &c. 


Liberty  to  sink 
pits.^ 


Liberty  to 
appropriate 
surface  for 
heap  room. 


Vendor  to  pay 
rent  for  sur- 
face appro- 
priated. 


Workings 
to  be  con- 
ducted so  as 
not  to  en- 
danger build- 
ings, &c. 


either  by  instroke  or  outstroke,  Avith  or  without  leaving  any  sub- 
jacent or  lateral  support  for  the  surface  or  any  adjacent  minerals, 
but  subject  to  the  provisions  as  to  compensation  hereinafter  con- 
tained, and  with  full  liberty  of  ingress,  egress,  and  regress  at  all 
times  for  the  Vendor,  his  heirs  or  assigns,  and  his  or  their  servants, 
agents  and  workmen,  into  and  upon  the  said  lands,  and  either  with 
or  without  horses  and  other  cattle,  carts,  waggons,  engines,  and 
other  vehicles  for  the  purpose  of  searching  for,  working,  getting, 
and  carrying  away  the  said  mines  and  minerals,  and  with  full 
liberty  also  for  the  Vendor,  his  heirs  or  assigns,  to  sink,  drive,  make, 
and  use  pits,  shafts,  drifts,  adits,  aircourses,  and  watercourses, 
and  to  erect  and  set  up  fire  and  other  engines,  machinery,  and 
works,  and  to  lay  down  railroads  and  other  roads  in,  upon,  under, 
and  over  the  said  lands,  or  any  of  them,  for  the  purpose  of  more 
conveniently  working  and  carrying  away  the  said  mines  and 
minerals,  and  also  to  appropriate  and  use  any  part  of  the  surface 
of  the  said  lands  for  depositing,  placing,  and  heaping  thereon  the 
minerals,  waste,  rubbish,  and  other  substances  which  may  be 
gotten  from  the  said  mines,  and  generally  to  do  all  other  acts 
and  things  necessary  or  proper  for  working  and  getting  the  said 
mines  and  minerals  according  to  the  most  approved  practice  of 
mining  in  the  district. 

3.  The  Vendor  and  the  persons  deriving  title  under  him  shall 
pay  to  the  Purchaser  and  the  persons  deriving  title  under  him 

the  annual  sum  of  £ for  every  acre,  and  so  in  proportion 

for  any  less  quantity  than  an  acre  of  land,  the  surface  whereof 
shall  be  appropriated  or  used  for  any  of  the  purposes  aforesaid, 
so  long  as  such  appropriation  or  use  shall  continue,  and  until 
the  surface  shall  be  restored,  as  nearly  as  may  be  practicable,  to 
its  original  state  and  condition  before  such  appropriation  or  use 
commenced. 

4.  The  workings  of  the  said  mines  shall  be  conducted,  so  far 
as  practicable,  in  such  a  manner  as  not  to  endanger  more  than 
necessary  any  buildings  now  being  on  the  said  lands,  or  which 

may  be  hereafter  erected  on  the  site  of  or  within  yards  of 

the  site  of  any  present  buildings,  and  generally  so  as  to  do  as 
little  damage  or  injury  to  the  surface  of  the  said  lands  as  shall 
be  consistent  with  the  proper  working  of  the  said  mines,  and 
such  couipensation  shall  be  paid  in  respect  of  any  such  damage 
or  injury  as  hereinafter  provided. 
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5.  The  Vendor  and  the  persons  deriving  title  under  him  shall  Vendor  to  pay 

,..  ,.,,  .  compensation 

pay  to  the  Purchaser  and  the  persons  deriving  title  under  him  for  damage. 
adequate  compensation,  for  all  damage  or  injury  which  he  or 
they,  or  his  or  their  tenants,  may  sustain  by  reason  of  the  work- 
ing of  the  said  mines,  or  the  exercise  of  any  of  the  liberties  or 
privileges  hereby  excepted  and  reserved  (including  any  damage 
or  injury  occasioned  to  the  surface  of  the  said  lands  and  to  any 
buildings  now  or  hereafter  to  be  erected  thereon  as  aforesaid),  the 
amount  of  such  compensation,  and  all  other  matters  indifference 
which  may  arise  between  the  parties  in  connexion  with  the  said 
excepted  mines,  minerals,  liberties  and  privileges,  to  be  settled 
by  a  single  arbitrator  [or  two  arbitrators,  one  to  be  appointed  by 
each  party  or  their  umpire]  under  and  subject  to  the  provisions 
of  the  Arbitration  Act,  1889,  or  any  statutory  modification 
thereof. 

6.  The  Vendor  hereby  acknowledges  {Form  No.  6,  Sect.  III., 
sup.,  also  Xo.  11,  if  required). 

In  witness,  &c.  (/.•). 


Group  G. — Conveyances  on  Sales  of  Advowsons  and 
Ecclesiastical  Property. 

No.    I. 

CONVEYANCE  of  aji  Advowson  (/). 

THIS   INDENTURE,  &c..  Between  A.  B.,  of,  &c.  (hereinafter  Parties. 
called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c.  (hereinafter 
called  the  Purchaser),  of  the  other  part : 

{k)  As  to  sales  of  mines  and  minerals  with  or  without  the  surface,  or  of  land   Separate 
with  a  reservation  of  minerals  by  a  tenant  for  life,  see  S.  L.  Act,  1882,  s.  17,   gu^f^icf^and  ^ 
also  88.  2  (10)  (iv.)  and  4  (6).      The  ordinary  Precedent  I.,  Group  E,  under   minerals  by 
S.  L.  Acts,  sup.,  of  a  convej-ance  of  freeholds  can  be  readily  adapted,  but     '^"'^^    °^ 
it  must  be  seen  that  the  rights  of  working  are  reserved  to  the  uses  of  the 
settlement. 

(/)  The  conveyance  must  be  registered  within  one  month  in  the  registry  of 
the  diocese :  Benefices  Act,  1898,  s.  1  (l)  (a) ;  see  also  note  to  Prec.  XIII. 
of  Agreements  for  Sale,  p.  260,  sup. 

The  owner  of  an  advowson  (including  the  purchaser  of  an  estate  for  Hfe  in  Purchaser  of 
an  advowson),  being  a  clerk,  may,  on  a  vacancy,  offer  himself  to  the  bishop,  j^^^y  present 
and  tho  bishop  cannot  refuse  him  on  that  ground  :    WalsJi  v.  Bishop  of  Lincoln    himself 
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PURCHASE    DEEDS  (PKECEDENTS). 


Seisin  of 
Vendor  and 
agreement  for 
sale. 


Conveyance. 


Vacancy. 


Bankrupt. 


Eight  of 
husband  as 
tenant  by 
curtesy  or 
otherwise. 


Eight  of 
widow. 


Joint  tenants 
and  tenants 
in  common. 


Coparceners. 


Tenants  in 
common  when 
the}'  cannot 
agree. 


Infant. 
Trustees. 


Parishioners, 


Resignation 
of  benefices. 


Whereas  the  Vendor  is  seised  in  fee  simple  of  the  advowson 
hereinafter  described,  and  has  agreed  to  sell  the  same  free  from 
incumbrances  to  the  Pm*chaser  at  the  price  of  £ : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance 
of  the  said  agreement  and  in  consideration,  &c.,  the  Vendor,  As 
Beneficial  Owner,  hereby  conveys  unto  the  Purchaser 

(1875),  L.  R.  10  0.  P.  518  ;  44  L.  J.  C.  P.  244  ;  see  also  Loive  v.  BishojJ  of  Chester 
(1883),  10  a  B.  D.  407. 

If  the  owner  in  fee  of  an  advowson  dies  during  a  vacancy,  the  next 
presentation  goes  to  his  personal  representatives:  MirehouseY.  BenneU [1832), 
8  Bing.  490. 

Where  the  owner  of  an  advowson  is  a  bankrupt,  the  right  of  nomination 
may  be  exercised  by  him  in  respect  of  any  vacancy  occurring  before  the  sale 
of  the  advowson,  see  Bankr.  Act,  1883,  s.  44  (ii.).  A  hi;sband  during 
coverture  has  the  right  of  nomination  in  respect  of  an  advowson  vested  in 
his  wife,  and  not  being  her  separate  property  under  the  M.  W.  P.  Acts,  or 
otherwise,  and  after  her  death,  in  case  there  were  issue  of  the  marriage,  and 
the  husband  survives,  he  will  be  entitled  to  present  as  tenant  by  the  curtesy, 
see  3  Cru.  Dig.  14;  Tud.  E.  P.  214.  If  a  widow  is  entitled  to  dower  in 
respect  of  an  advowson,  the  heir  has  the  first  two  presentations  and  the 
widow  the  third. 

If  a  right  of  presentation  is  vested  in  joint  tenants  or  tenants  in  common 
they  must  concur  in  the  presentation,  in  order  to  make  it  binding  on  the 
ordinary.  If  they  present  severally,  the  ordinary  may  admit  either  of  the 
presentees  or  refuse  all,  and  if  no  joint  presentation  is  made  ■within  the  six 
months  he  can  present  by  lapse  :  Co.  Lit.  186  b. 

In  the  case  of  coparceners  the  eldest  may  present  on  the  first  turn,  and 
this  right  passes  to  her  issue  or  to  her  assign  :  Co.  Lit.  186  a. 

Where  an  advowson  is  vested  in  trustees  in  trust  for  tenants  in  common 
and  the  beneficiaries  cannot  agree  as  to  the  nomination,  the  Court  will 
direct  them  to  draw  lots  :  Johnstoney.  Baher  (1856),  6De  G.  M.  &  G.  439  ;  25 
L.  J.  Ch.  899.  And  it  is  conceived  that  the  same  course  would  be  adopted 
in  the  case  of  joint  tenants.  In  the  case  of  coparceners,  equity  would  follow 
the  law  and  allow  the  eldest  to  nominate  on  the  first  turn. 

An  infant,  and  not  his  guardian,  is  entitled  to  present  to  a  church :  Hearh 
V.  Greenhank  (1749),  3  Atk.  at  p.  710. 

If  the  right  of  nomination  is  vested  in  trustees,  they  cannot  vote  by 
proxy;  and  unless  they  have  been  incorporated  by  charter,  they  must  all 
join  in  the  presentation,  if  there  is  no  clause  aiithorising  a  majority  to  bind 
the  rest. 

Where  an  advowson  is  vested  in  the  parishioners  or  inhabitants  of  a  place 
or  in  trustees  for  them,  the  majority  of  the  parishioners  or  inhabitants  may 
appoint :  Fearon  v.  Wehh  (1807),  14  Ves.  13. 

As  to  engagements  to  resign  benefices  in  favour  of  other  persons,  see  the 
Clergy  Eesignation  Bonds  Act,  1828,  also  Benefices  Act,  1898.  A  precedent 
of  a  bond  of  resignation  is  given  in  Vol.  II.  under  "  Bonds," 
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All  that  the  advowson  and  perpetual  right  of  presentation  of  Parcels. 
and  to  the  Eectory  or  Parish  Church  of ,  in  the  County  of 


To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple.  Habendum. 
(Add  acknoidedfiment,  dc,  as  to  documents,  if  required,  Form 
No.  6,  Sect.  III.     Also  Form.  Xo.  11,  Sect.  III.,  if  required.) 
In  witness,  &c. 


No.  II. 

CONVEYANCE  by  an  Incumbent  of  Glebe  Land  under  the 
Glebe  Lands  Act,  1888  (??«). 

THIS   INDENTURE,  made,  &c.,  Between   The   Eevd.   A.  B.,  Parties. 

Vicar  of  the  Vicarage  and  Parish  Church  of  ,  in  the  Parish 

of  ,  in  the  County  of  ,  Clerk  in  Holy  Orders  (herein- 
after called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part ; 

Wheeeas  the  Vendor,  as  the  present  incumbent  of  the  said  Seisin  of 
Church  and  Vicarage,  is  entitled  to  the  fee  simple  (n)  in  posses- 
sion free   from  incumbrances  of  the  hereditaments  hereinafter 
described,  forming  part  of  the  glebe  land  of  the  said  Vicarage  : 

(m)  See  notes  to  Form  No.  19,  Special  Conditions,  p.  151,  suj).,  as  to  notices 
required  and  other  matters.  If  no  objection  is  made,  the  Board  of  Agriculture  Glebe  Lands 
and  Fisheries  requires  a  valuation  by  a  competent  surveyor.  The  Board  ^^'  ^ 
may  then  approve  of  the  sale  by  an  order  made  in  the  prescribed  form,  see 
1909,  W.  N,  pt.  ii.,  319.  The  money  has  to  be  paid  into  the  Bank  of 
England  to  the  account  of  the  Board,  and  the  application  of  the  proceeds 
is  directed  by  s.  4  of  the  Act. 

A  limitation  to  X.  and  his  successors,  vicars  of  a  parish,  is  not  a  settle-    S.  L.  Acts  do 
ment  within  the  S.  L.  Acts  :  Exp.  Vicar  of  Castle  Bytham,  1895,  1  Ch.  348  ;    eccles^iSiSal 
64  L.  J.  Ch.  116;  the  Acts  do  not  apply  to  ecclesiastical  property  at  all:    property. 
S.  C,  and  Re  Bishop  of  Bath  and  Wells,  1899,  2  Ch.  138  ;  68  L.  J.  Ch.  524. 
The  Court  can,  however,  apply,  under  S.  L.  Act,  1882,  s.  32,  the  proceeds  of 
sale  of  such  property  sold  under  the  L.  C  C.  Act,  1845  :  Wolst.  Conv.  Acts, 
9th  ed.,  389  and  cases  there  cited. 

(n)  As  to  the  legal  position  of  an  ecclesiastical  corporation  sole,  see  (1900) 
16  L.  a  E.  335. 

Inquiries  or  searches  may  be  made  of  or  at  Queen  Anne's  Bounty,  the    Searches  and 
Ecclesiastical  Commissioners,  the   Land   Improvement   Company,  and   the   '^luines. 
Diocesan  Kegistry  for  incumbrances  or  other  dealings. 
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Conditional 
agreement 
for  sale. 


Approval  by 
Board  of 
Agriculture, 
&c. 


Conveyance. 


Parcels. 
Habendum. 


And  whereas  the  Vendor,  as  such  incumbent  as  aforesaid,  has 
lately  agreed  to  sell  to  the  Purchaser  the  hereditaments  herein- 
after described  and  the  fee  simple  thereof  in  possession  free  from 

incumbrances  at  the  price  of  £. ,  but  subject  to  the  approval 

of  the  Board  of  Agriculture  and  Fisheries  (hereinafter  called  the 
Board)  : 

And  whereas  by  an  instrument   dated  the  day  of  

under  their  official  seal  the  Board  has  approved  (o)  of  the  said 
sale  {Insci't  here  such  conditions  {if  any)  as  are  prescribed  by 
the  order)  : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance 

of  the  said  agreement  and  in  consideration  of  the  sum  of  i; 

paid  by  the  Purchaser  into  the  Bank  of  England  to  the  account 
of  the  Board  (the  receipt  whereof  is  acknowledged  by  a  memoran- 
dum in  writing  under  the  official  seal  of  the  Board  dated  the 

day  of ,  19 — ),  the  Vendor,  As  Trustee  {p),  and  as  such 

Vicar  as  aforesaid,  and  in  exercise  of  the  power  for  this  purpose 
conferred  on  him  by  the  Glebe  Lands  Act,  1888,  and  of  all  other 
powers  (if  any),  hereby  conveys  unto  the  Purchaser 

All,  &c.  {see  Forms  in  Sect.  II.,  snp.), 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 
{Add  Form  No.  11,  Sect.  III.,  if  required.) 

In  witness,  &c. 


Exceptions 
from  Glebe 
Lands  Act, 
1888. 


Covenants  for 
title  by  an 
incumbent. 


(o)  The  Board  cannot  approve  the  sale  of  any  land  occupied  by  the 
parsonage  house,  or  the  outbuildings,  garden,  or  other  appurtenances 
thereof,  or  such  part  of  the  glebe  as  they  consider  necessary  for  the  con- 
venient enjoyment  of  the  house  :  s.  3  (1)  ;  nor  of  (a)  any  land  subject  to 
a  lease  originally  created  for  a  term  exceeding  twenty-one  years ;  (b)  any 
land  let  for  any  term  at  a  rent  less  than  two-thirds  of  the  rack-rent,  or  where 
for  any  other  reason  the  incumbent  is  not  in  possession  of  the  full  rents  and 
profits ;  and  (c)  any  mines  and  minerals  where  they  are  or  are  likely  to  become 
of  considerable  value  :  s.  5  (2). 

( 2'>)  Having  regard  to  the  peculiar  estate  of  the  incumbent,  it  would  seem 
that  he  should  only  give  the  implied  covenant  against  incumbrances,  or  an 
express  covenant  as  regards  his  own  acts,  thus  : — 

"  And  the  Vendor  hereby  covenants  with  the  Purchaser  that 
the  Vendor  has  not  done  or  knowingly  suffered  or  been  party  or 
privy  to  any  act  or  thing  whereby  he  is  prevented  from  con- 
veying the  said  hereditaments  in  manner  aforesaid." 
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No.  III. 

CONVEYANCE  hi/  an  Incumbent  of  Glebe  Lands  under  the 
Ecclesiastical  Leasing  Acts  (q). 

THIS  INDENTURE,  made,  &c.,  Between   The   Eevd.   A.   B.,  Parties 

Rector  of   the    Rectory    and    Parish    Church    of ,  in   the 

Parish  of  ,  in  the  County  of •,  Clerk  in  Holy  Orders, 

(iiereinafter  called  the  Vendor),  of  the  1st  part,  C.  D.,  of,  &c., 
E.  F.,  of,  &c.,  and  G.  H.,  of,  &:c.  (the  present  patrons  of  the 
said  Rectory,  and  hereinafter  called  the  Patrons),  of  the  2nd 
part,  the  Ecclesiastical  Commissioners  for  England  (hereinafter 
called  the  Commissioners),  of  the  3rd  part,  and  K.  L.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  -Ith  part : 

Wheeeas  {Recite  seisi]i  of  Vendor  as  in  last  Precedent,  siibsti-  Seisin. 
tnting  "Rectory  "/or  "Vicarage,"  if  required)  : 

And  whereas  it  has  heen  made  to  aj)pear  to  the  satisfaction  of  Approval  of 
the  Commissioners  that  the  hereditaments  hereinafter  described  gio'^er"! 
may  to  the  permanent  advantage  of  the  estate  and  endowments 
belonging  to  the  said  Rectory  be  sold  (r)  in  manner  hereinafter 
appearing  : 

And  whereas  the  Vendor,  as  such  Rector  as  aforesaid,  has  Agreement 
with  the  consent  of  the  Patrons  and  the  approval  of  the  Com-    °^  ^^  ^' 
missioners  agreed  to  sell  to    the  Purchaser  the  hereditaments 
hereinafter  described  and  the  fee  simple  thereof  in  possession 
free  from  incumbrances  at  the  price  of  £ : 

And  whereas  due  notice  of  the  intended  sale  was  given  to  the  Notice  to 
Right  Revd. ,  Lord  Bishop  of ,  on  the day  of :  diocese!** 


(q)  See  notes  to  Special  Conditions,  Form  No.  20,  p.  152,  s;/^j.,  as  to  the  notices 
requii-ed,  the  necessary  parties,  &c.  As  regards  the  title  of  the  patrons,  in 
this  case  it  is  generally  considered  sufficient  to  search  at  the  Diocesan 
Registry,  but  a  purchaser  might  perhaps,  ajDart  from  special  coni]ition,  require 
a  title  to  be  shown  to  the  advowson. 

As  to  searches  and  inquiries,  see  note  to  last  Precedent ;   if  the  property   Searches  and 
could  have  been  dealt  with  under  the  Glebe  Lands  Act,  1888,  then  inquiries   inquiries, 
should  also  be  made  of  the  Board  of  Agriculture  and  Fisheries. 

(?•)  As  to  these  woi'ds  see  Ecc.  Leasing  Act,  1858,  s.  1.  If  the  case  comes 
within  the  Glebe  Lands  Act,  1888,  see  note  to  last  Precedent;  it  is  more  con- 
venient to  proceed  under  that  Act. 

As  to  sales  of  the  parsonage  house,  see  the  next  Precedent. 
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PURCHASE    DEEDS  (PRECEDENTS). 


Conveyance  by 
incumbent. 


Parcels. 

Habendum. 

Acknowledg- 
ment for 
production. 


NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 
the  sum  of  £ now  paid  by  the  Purchaser  to  the  Com- 
missioners (the  payment  of  which  sum  the  Commissioners  hereby 
acknowledge,  and  the  receipt  of  which  sum  is  intended  to  be 
acknowledged  by  a  memorandum  indorsed  on  these  presents 
under  the  hand  of  their  Treasurer  (s)),  the  Vendor,  As  Trustee  {t), 
and  as  such  incumbent  as  aforesaid,  and  with  the  consent  of  the 
Patrons  (testified  by  their  execution  hereof)  and  with  the  approval 
of  the  Commissioners  (testified  by  their  execution  hereof)  and  in 
exercise  of  the  power  for  this  purpose  conferred  on  him  by 
the  Ecclesiastical  Leasing  Acts  {u),  hereby  conveys  unto  the 
Purchaser, 

All  that,  &c.  {see  Forms  in  Sect.  II.,  suj).), 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 

2  AND  3.  {Add,  if  required,  acknowledgments  for  production  hy 
Vendor  and  Patrons  of  documents  {if  any)  shou-i)ig  they  are  the 
present  incumbent  and  patrons.  Also  Form  No.  11,  Sect.  III., 
if  required.) 

In  witness,  &c.  {x). 


No.  IV. 

CONVEYANCE  of  a  Vicarage  under  the  Parsonage  Acts, 
1838  {y). 


Parties.           THIS  INDENTURE,  made  the  ■ 
the   Revd.  ,    Incumbent   of 


in  the  County  of 


—  day  of ,  19 — ,  Between 

the  Vicarage  and  Benefice   of 
in  the  Diocese  of  ,  and  in  the 


Province  of  Canterbury  \or  York],  Clerk  in  Holy  Orders  (herein- 
after called  the  Incumbent),  of  the  1st  part,  ,  of,  &c.,  the 

(s)  The  purcbase-money  must  be  j^aid  to  the  Commissioners,  and  tbe 
receipt  of  tbeir  treasurer  is  a  good  discbarge  to  tbe  purcbaser :  Ecc.  Leasing 
Act,  1858,  s.  2. 

[t)  As  to  covenants  for  title,  see  notes  to  last  Precedent. 

(m)  This  is  the  short  title  of  tbe  Acts  of  1842  and  1858,  see  s.  13  of  the 
latter  Act.  Tbe  Act  of  1865  deals  only  with  money  arising  from  rent- 
charges. 

(«)  Under  s.  7  of  the  Act  of  1842  the  execution  by  the  necessary  parties  is 
conclusive  evidence  that  tbe  Acts  have  been  complied  with. 

{y)  There  are  two  statutes  of  the  same  year. 
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Patron  of  the  said  Benefice  (hereinafter  called  the  Patron),  of  the 

2nd   part,    The   Eight   Pievd.   Father    in  God ,  by  Divine 

Permission  Lord  BishoiD  of  ,  Ordinary  of  the  said  Benefice 

(hereinafter  called   the  Ordinary),  of  the  3rd  part.  The  Eight 

Honourable   and   Most  Eevd.  Father  in  God,  ,  by  Divine 

Providence  Lord  Archbishop  of  Canterbury,  Primate  of  All 
England  [or  York],  and  Metropolitan,  within  whose  Province  the 
said  Benefice  is  situated  (hereinafter  called  the  Metropolitan),  of 

the  4th  part,  and ,  of,  &c.  (hereinafter  called  the  Purchaser), 

of  the  5th  part : 

Whereas  the  Incumbent  is  seised  in  right  of  the  said  Benefice  Recital  of 

of to  him  and  his  successors  of  the  vicarage  house  and  other  lucumb^nt. 

hereditaments  hereinafter  described : 

And  whereas  in  pursuance  of  the  Parsonage  Act,  1838,  and  Agreement 
Parsonage   Amendment   Act,    1838,    the   Incumbent,    with   the  ^°^'^^^®- 
consent  of  the  Patron  and  of  the  Ordinary  and  of  the  Metro- 
politan, has   agreed  in   his   corporate   capacity  to    sell   to   the 
Purchaser  in  fee  simple  in  possession  the  vicarage  house  and 
other  hereditaments  hereinafter  described  free  from  incumbrances 

at  the  price  of  £ ,  which  price  appears  to  the  parties  hereto 

of  the  2nd,  3rd,  and  4th  parts  to  be  fair  and  reasonable : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance  of  conveyance 

the  said  agreement  and  in  consideration  of  the  sum  of  £ rmfa^^^Acts. 

on  or  before  the  execution  of  these  presents  paid  by  the  Purchaser 
with  the  privity  of  the  parties  hereto  of  the  first  four  parts  to  the 
Governors  of  the  Bounty  of  Queen  Anne  (z)  (the  receipt  of  which 

sum  of  £ is  acknowledged  by  the  receipt  of  the  Treasurer  of 

the  said  Governors  indorsed  hereon),  the  Incumbent,  in  exercise 
of  the  powers  conferred  on  him  by  the  Parsonage  Acts,  1838, 
and  of  every  other  power  enabling  him,  and  with  the  consent  and 
approbation  of  the  Patron,  the  Ordinary,  and  Metropolitan  re- 
spectively (testified  by  their  execution  hereof),  hereby,  As  Trustee, 
conveys  unto  the  Purchaser 

All  that  the  vicarage  house  of  ,  situated,  &c.,  with  the  Parcels. 

outbuildings,  garden  and  grounds  used  therewith,  and  containing 
in  the  whole  — a.  — r.  — p.  or  thereabouts,  all  of  which  here- 
ditaments belong  to  the  said  Benefice  and  are  delineated  on  the 
plan  drawn  on  these  presents  and  thereon  coloured , 

(z)  !See  Parsonage  Act,  1838,  s.  8. 
P.  40 


626 


Habendum. 


Receipt  to  be 
indorsed. 


PURCHASE    DEEDS    (PRECEDENTS). 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple 

[subject  to  the  vicarial  tithe  rentcharge  of   £ per  annum 

charged  Ihereon],     (Add  Form  No.  11,  Sect.  III.,  sup.,  if  required.) 

In  witness,  &c. 

MEMORANDUM. 

As  Treasurer  for  the  time  being  of  the  Governors  of  the 
Bounty  of  Queen  Anne  for  the  augmentation  of  the  maintenance 
of   the  poor  clergy,  I  acknowledge  to  have  received  from  the 

within-named  (Purcliasei-)  the   sum  of  £ ,  being  the 

consideration  money  in  the  within-written  Indenture  expressed 
to  be  paid  by  him. 

Dated . 


Parties. 


Recital  of  Will 
under  which 
Vendor  is 
tenant  for  life. 


Gkoup    H. — Conveyances     on     Sales     of     Life     Estates    or 
Interests,  Remainders,  Reversions,  and  Life  Policies. 

No.  I. 

CONVEYANCE  of  a  legal  life  estate  in  Freeholds,  and  of 
equitable  life  interests  in  Copyholds,  Leaseholds,  and 
Capital  Money. 

THIS  INDENTURE,  &c.,  Between  A.  B.,  of,  &c.  (hereinafter 
called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c.  (hereinafter 
called  the  Purchaser),  of  the  other  part : 

Whereas  (a)  under  the  Will  dated,  &c.,  of  X.  Y.,  who  died  on 
the,  &c.,  and  proved  on  the,  &c.,  by  R.  and  S.,  the  executors 
therein  named,  and  by  virtue  of  an  Assent  in  writing  dated, 
&c.,  under  the  hands  of  the  said  R.  and  S.,  and  by  virtue  of 
divers  dispositions  to  the  uses  or  upon  the  trusts  of  the  said  Will 
the  freehold  hereditaments  hereinafter  described  (with  certain 
advowsons  (h))  now  stand  limited  To  the  Use  of  the  Vendor  during 
his  life  without  impeachment  for  waste,  with  divers  remainders 
over,  and  the  copyhold  and  leasehold  hereditaments  hereinafter 

(rt)  If  the  life  estate  is  taken  under  a  realty  settlement  this  recital  can  be 
readily  adapted  and  "  the  recited  settlement "'  can  be  referred  to  in  place  of 
the  Will. 

{b)  If  advowsons  are  included  in  the  conveyance,  then  it  must  be  regis- 
tered under  the  Benefices  Act,  1898,  pass  the  whole  of  the  vendor's  interest, 
and  otherwise  comply  with  that  Act. 
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described  are  now  vested  in  the  said  E.  and  S.  for  customary 
estates  in  fee  simjole  or  for  the  residues  of  the  terms  created 
by  the  respective  Leases  hereinafter  mentioned,  Upon  trust  for 
the  Vendor  during  his  life  without  impeachment  for  waste,  with 
divers  remainders  over  (e),  And  the  said  E.  and  S.  are  the  present 
trustees  of  the  said  Will  for  the  purposes  of  the  Settled  Land 
Acts,  1882  to  1890  : 

And  whereas  divers  sales  and  other  dispositions  have  been  of  sales  under 
effected  under  the  Settled  Land  Acts,  1882  to  1890,  of  other  ^-  ^-  '^'*'- 
hereditaments  formerly  subject  to  the  limitations  of  the  recited 
Will,  and  the  net  capital  money  arising  from  such  sales  and 
dispositions  [with  the  residuary  personal  estate  of  the  said 
testator]  is  now  represented  by  the  investments  and  cash 
mentioned  in  the  fourth  Schedule  hereto  and  standing  in  the 
names  of  the  said  E.  and  S.  as  such  trustees  aforesaid: 

And  whereas  the  Vendor  (d)  has  agreed  to  sell  his  life  estate  Agreement 
in  possession  in  the  hereditaments  [capital  money  and  invest-  ^'^^^^^^' 
ments]  for  the  time  being  subject  to  the  limitations  and  trusts 
of  the  said  Will  (other  than  advowsons)  to  the  Purchaser  free 
from  incumbrances  at  the  price  of  :£ : 

NOW  THIS   INDENTUEE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration,  Conveyance  of 
&c.,  the  Vendor,  As  Benefical  Owner,   hereby  conveys  unto  the  freeholds^™ 
Purchaser  (.)  '  ^^^^ 

— and  capital 

(c)  If  the  Will  gives  personal  estate  to  be  held  as  capital  money  add  here  :   money. 

"And  the  said    testator    bequeathed    the    residue  of    his    per-  Variation  if 
sonal    estate    after     payment    thereout    of    his    funeral     and  gTven'to 
testamentary  expenses,  debts  and  legacies   (all  of   which  have  SinV'*'' 
been  discharged)  to  the  said  E.  and  S.,  to  be  held  Upon  trust 
as  if  the  same  were  capital  money  arising  under  the  Settled  Land 
Acts,  1882  to  1890,  and  so  as  to  be  primarily  liable  to  be  laid  out 
in  the  purchase  of  freehold  land  to  be  conveyed  to  the  uses  thereby 
declared  concerning  the  freehold  hereditaments  thereby  settled." 

{d)  The  purchaser  should  obtain  the  certificate  of  birth  of  the  vendor  and 
make  the  usual  inquiry  of  the  trustees  as  to  notices  of  incumbrances  and 
dealings. 

If  the  purchaser  intends  to  insure  the  vendor's  life  it  is  desirable  to  arrange 
for  the  vendor  to  take  out  the  policy  and  assign  it. 

(e)  Notice  in  writing  should  be  given  to  the  S.  L.  Act  trustees  in  respect 
of  the  equitable  life  interests  conveyed.     Even  if  a  legal  life  estate  only  is 

40—2 
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PURCHASE   DEEDS    (PRECEDENTS). 


Manors,  etc. 

Mansion 
house. 

Rentcliarges. 


Freeholds  in 
first  Schedule. 


Copyholds  in 

second 

Schedule. 


Leases  in 
third  Schedule. 


Capital  money 
and  invest- 
ments in  fourth 
Schedule. 


Provision  as  to 
the  exercise  of 
the  S.  L.  Act 
powers,  &c., 
without  the 
consent  of  the 
Purchaser  of 
the  life  estate. 


First,  All  those  manors,  &c.  {see  Form  No.  9,  Sect.  II.,  sup.) ; 

Secondly,  All  that  capital  messuage  {see  Form  N'o.  9,  Sect.  11); 

Thirdly,  All  those  perpetual  yearly  rentcharges,  tithes, 
tithe  rentcharges,  and  other  incorporeal  hereditaments  (except 
advowsons  or  rights  of  presentation)  now  subject  to  the  limita- 
tions of  the  recited  Will ; 

Fourthly,  All  those  freehold  or  customary  freehold  mes- 
suages, farms,  &c.  {continue  Form  No.  9,  Sect.  II.,  referring  to 
first  Schedule),  and  all  other  (if  any)  the  freehold  lands  now  subject 
to  the  limitations  of  the  said  Will ; 

Fifthly,  All  those  copyhold  or  customary  messuages,  farms, 
&c.  {coiitinne  as  last  above, referring  to  second  Scltednle),  and  all  other 
(if  any)  the  copyhold  or  customary  lands  and  hereditaments  now 
subject  to  the  trusts  of  the  said  Will ; 

Sixthly,  All  the  premises  respectively  comprised  in  and 
demised  by  the  respective  Leases  mentioned  in  the  third  Schedule 
hereto ; 

And  Seventhly,  All  and  singular  the  investments  and 
capital  money  mentioned  in  the  fourth  Schedule  hereto  and  all 
other  (if  any)  the  personal  estate  now  by  any  means  liable  to  be 
laid  out  in  the  purchase  of  land  to  be  conveyed  to  the  uses  by 
the  said  Will  declared  concerning  the  freehold  hereditaments 
thereby  settled. 

To  HOLD  unto  the  Purchaser  for  the  residue  of  the  life  of  the 
A'endor  without  impeachment  for  waste. 

2.  Provided  alavays  (/),  that  the  conveyance  hereinbefore 
contained  of  the  said  life  estate  or  interest  is  subject  and  without 
prejudice  to  all  powers  capable  of  being  exercised  by  the  Vendor 
as  tenant  for  life  under  the  recited  Will,  and  whether  under  the 
Settled  Land  Acts,  1882  to  1890,  or  any  Acts  amending  or 
extending  the  same,  or  under  the  said  Will  or  otherwise  however, 
and  so  that  the  exercise  of  any  or  every  such  power  shall  take 


conveyed,  it  is  desirable  to  give  notice,  so  that  there  may  be  no  mistake  as 
to  the  payment  of  the  income  of  capital  money  arising  on  sales  of  the  land. 

Sometimes  it  is  desirable  to  indorse  notice  of  the  conveyance  on  one  of 
the  title  deeds. 

(/)  Unless  this  proviso  is  added  the  purchaser's  consent  is  requisite  on 
all  dealings  :  S.  L.  Act,  1882,  s.  50  (3);  except  that  if  the  tenant  for  life 
remains  in  possession  a  lease  granted  without  taking  a  fine  would  be  good  : 
Wolet.  Conv.  Acts,  9th  ed.,  408. 
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effect  in  like  manner  as  if  the  interest  of  the  Purchaser  hereby 
acquired  had  been  Hmited  by  the  said  Will,  And  no  further 
consent  shall  be  required  by  the  Purchaser  or  the  persons 
deriving  title  under  him  for  the  purposes  of  section  fifty  of  the  said 
Act  of  1882,  nor  shall  it  be  necessary  to  give  a  person  acquiring 
any  interest  under  the  said  powers  for  money  or  money's  worth 
any  notice  of  these  jDresents,  but  the  interest  of  the  Purchaser 
hereby  acquired  shall  be  transferred  to  the  capital  money 
investment  or  the  income  thereof  arising  under  the  said  powers. 

3.  {Add  achioicled<iment,  iCc,  of  documents  in  fifth  Schedule  {(j)  ;   Ack-nowiedg- 

7-7  XT  n  O  j"       TTT  \      "  "  Hieilt,    &C.,    of 

see  L'orin  No.  6,  beet.  III.,  sup.)  documents. 

In  witness,  &c. 

{Add  the  five  Schedules.) 


No.  II. 

ASSIGNMENT  of  lAfe  Interest  in  Personalty  and  in  Land 
held  on  trust  for  sale. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties. 
after  called  the  Vendor),  of  the  one    part,  and  C.   D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  {h)  by  an  Indenture  (hereinafter  called  the  Con-  Recital  of 
veyance),  dated,  &c.,  and  made  between  the  Vendor  of  the  1st  uartlorsale?"^ 
part,  M.  C,  spinster  (now  and  hereinafter  called  M.  B.),  of  the 
2nd  part,  and  X.  and  Y.  (hereinafter  called  the  Trustees),  of  the 
3rd  part  {continue  Form  No.  15,  Sect.  I.,  sup.,  substituting  "  the 
Trustees "  /or  "  tJte  Vendors,"  and  ending)  Upon  the  trusts 
declared  concerning  the  same  by  an  Indenture  bearing  even  date 
therewith,  meaning  the  Settlement  next  hereinafter  recited  : 

And  whereas  by  an  Indenture  (hereinafter  called  the  Settle-  Settlement  of 
ment)  bearing  even  date  with  and  made  between  the  same  persons  Eidudin/ne 


let 


as  the  parties  to  the  Conveyance  and  in  the  same  order  (being  a  ^^Te'^'^'^'^^  °^ 

{(/)  Though  this  acknowledgment  is  unusual  (see  Dart,  7th  ed.,  485),  it  may 
be  desirable  as  a  tenant  for  life  is  in  some  respects  a  trustee:  S.  L. 
Act,  1882,  s.  53. 

{h)  If  the  life  interest  is  acquired  under  a  Will,  see  Sect.  I.,  Form  No.  IG 
sap.,  which  recital  can  be  adapted,  the  beneficial  trusts  being  mentioned  to 
show  the  life  interest. 
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As  to  power  of 
advancement. 


As  to  the 
condition  of 
the  Husband's 
Fund. 


Agreement 
for  sale. 


Settlement  made  in  consideration  of  the  said  marriage)  the 
Trustees  were  directed  to  stand  possessed  of  certain  investments 
which  had  been  transferred  to  them  by  the  Vendor  and  of  the 
net  proceeds  of  sale  arising  under  the  Conveyance  and  of  the 
investments  for  the  time  being  respectively  representing  the 
same  (hereinafter  called  the  Husband's  Trust  Fund)  and  of  the 
income  thereof,  Upon  trust  after  the  said  marriage  to  pay  the  said 
income  to  the  Vendor  during  his  life,  and  after  his  death  Upon 
certain  trusts  for  the  benefit  of  M.  B.  and  the  issue  of  the  then 
intended  marriage.  And  the  Settlement  contained  a  jDowcr  for  the 
Trustees,  with  the  consent  of  the  Vendor  and  M.  B.  during  their 
joint  lives  and  of  the  survivor  of  them  during  his  or  her  life,  to 
raise  any  part  or  parts  not  exceeding  together  one-half  of  the 
presumptive  or  vested  share  of  any  child  or  other  issue  of  the 
said  marriage  under  the  trusts  thereof  and  to  pay  or  apply  the 
same  for  his  or  her  advancement  or  benefit  as  therein  mentioned. 
And  it  was  thereby  provided  that  the  Trustees  should  stand 
possessed  of  the  net  rents  and  profits  of  the  hereditaments 
comprised  in  the  Conveyance  for  the  time  being  remaining 
unsold  (after  payment  of  the  outgoings  therein  mentioned),  Upon 
and  subject  to  the  same  trusts  and  powers  as  were  thereby 
declared  concerning  the  annual  income  of  the  Husband's  Trust 
Fund  (i) : 

And  ^vhereas  no  advances  have  ever  been  made  for  the  benefit 
of  the  issue  of  the  said  marriage  under  the  power  of  advance- 
ment aforesaid : 

And  whereas  no  sales  of  any  of  the  hereditaments  comprised 
in  the  Conveyance  have  ever  been  made  and  the  Husband's 
Trust  Fund  now  consists  of  the  proceeds  of  sale  to  arise  from 
the  said  hereditaments  and  of  the  investments  and  money 
mentioned  in  the  Schedule  hereto  and  standing  in  the  names 
of  the  Trustees  as  the  present  Trustees  of  the  Settlement : 

And  WHEREAS  the  Vendor  has  agreed  to  sell  his  life  interest 
in  the  Husband's  Trust  Fund  to  the  Purchaser  free  from 
incumbrances  at  the  price  of  £ : 


(i)  If  new  trustees  have  been  appointed  recite  the  power  of  appointment 
and  the  separate  deeds  appointing  trustees  of  the  conveyance  and  the  settle- 
ment. If  there  have  been  several  deeds  and  changes  among  trustees  a 
schedule  can  be  used  (see  Sect.  I.,  Form  No.  12,  su2>.),  and  the  effect  of  the 
schedule  can  be  recited. 
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NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration,  Assignment  of 
&c.,  the  Vendor,  As  Beneficial  Owner,  hereby  assigns  and  releases  InvestmrnrtV" 
unto  the  Purchaser  and  proceeds 

of  sale  of  land. 

All  that  the  life  interest  of  the  Vendor  in 

First,  All  those,  &c.  (set  out  the  parcels  from  the  Conveyance),  Parcels. 
or  in  the  net  proceeds  of  sale  thereof  or  in  the  investments  for 
the  time  being  representing  the  same ; 

And  Secondly,  All  and  singular  the  investments  and  money 
mentioned  in  the  Schedule  hereto  and  in  all  other  (if  any)  the 
investments  and  property  for  the  time  being  representing  the 
Husband's  Trust  Fund, 

To  HAVE  AND  RECEIVE  the  premises  unto    the  Purchaser  (/.•),  Habendum. 
discharged  during  the  lifetime  of  the  Vendor  from  any  liability 
to  reduction  by  reason  of  any  exercise  of  the  aforesaid  power  of 
advancement : 

2.  The  Vendor  hereby  covenants  with  the  Purchaser  that  the  Covenant  as 
Vendor  {I)  will  not  during  his  lifetime,  as  regards  the  Husband's  t°ivancement. 
Trust  Fund,  consent  to  the  exercise  of  the  power  of  advancement 
aforesaid. 

3.  Provided   always,    that   nothing    herein   contained   shall  As  to  changes 
prejudice   or   affect   the  right  of  the  Vendor  to  consent  to  or  «f  ""est^ent. 
request  the  sale  or  other  authorised  disposition  of  any  of  the 
hereditaments  comprised  in  the  Conveyance,  or  of  the  variation 

of  any  investments  representing  the  Husband's  Trust  Fund,  or  of 
the  investment  of  any  money  forming  part  of  that  fund,  nor 
render  necessary  the  concurrence  of  the  Purchaser  or  the  i^ersons 
deriving  title  under  him  in  effecting  any  such  sale,  disposition, 
variation  or  investment  {m). 
In  witness,  &c. 

{Add  a  Schedule  of  investments,  dx.) 

[h)  Notice  in  writing  of  the  assignment  must  be  given  to  tlie  trustees,  of 
whom  inquiries  should  be  made  of  the  state  of  the  property  and  as  to  notices 
of  any  dealings  with  the  life  interest.  A  distrimjas  notice  can  be  placed  on 
the  stock. 

(/)  See  Conv.  Act,  1881,  s.  52. 

(m)  The  deeds  in  this  case  would  be  in  the  custody  of  the  trustees ;  as  to 
the  piu-chaser  s  right  to  production,  see  Dart,  7th  ed.,  485. 
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No.  III. 

CONVEYANCE  of  a  Ebmainder  in  Fee  Simple  expectant  on 
•a  Life  Estate  {n). 


Parties. 


Recital  of 

Will. 


Death  of 
testator  and 
probate. 


Agreement 
for  sale 
Biibjeot  to  the 
life  estate  and 
to  death 
duties. 


THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  X.  Y.,  being  at  his  death  seised  in  fee  simple  in 
possession  free  from  incumbrances  of  the  hereditaments  herein- 
after described,  duly  made  his  Will  dated  the day  of , 

and  thereby,  after  appointing  M.  and  N,  to  be  his  executors  and 
trustees  for  the  purposes  of  the  Settled  Land  Acts,  1882  to 
1890,  devised  all  his  real  estate  (including  the  hereditaments 
hereinafter  described),  To  the  Use  of  E.  F.  during  his  life,  with 
remainder  To  the  Use  of  the  Vendor  in  fee  simj)le  : 

And  whereas  the  said  testator  died  on  the  day  of 

without  having  revoked  or  altered  his  said  Will,  which  was  on 

the day  of  duly  proved  at  the Probate  Registry 

by  the  executors  therein  named  (o)  : 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser 
free  from  incumbrances  the  hereditaments  hereinafter  described 
(subject  to  the  life  estate  therein  of  the  said  X.  Y.  and  to  the 
duties  (if  any)  payable  on  his  death  in  respect  of  the  same 
hereditaments  (jj)  )  at  the  price  of  £ : 


Assent  to  the 
devise. 


[n)  The  Sales  of  Eeversions  Act,  1867,  provides,  that  "  no  purchase  made 
bona  fide  and  without  fraud  or  unfair  dealing  of  any  reversionary  interest  in 
real  or  personal  estate,  shall,  after  the  1st  of  Jauuar}',  1868,  be  opened  or 
set  aside  merely  on  the  ground  of  undervalue."  The  jurisdiction  of  the 
Court  over  unconscionable  bargains  is  not  affected  by  this  Act :  Fry  v. 
Lane  (1889),  40  Ch.  D.  312  ;  58  L.  J,  Ch.  113,  and  cases  therein  cited  ;  Dart, 
7th  ed.,  748  ;  Brenchley  v.  Hkjgins  (1900),  83  L.  T.  751  ;  70  L.  J.  Ch.  788. 
In  this  Precedent  it  is  assumed  that  no  copyholds,  leaseholds,  or  capital 
money  are  to  be  sold. 

(o)  If  the  testator  died  after  1897,  then  add  here  a  recital  of  the  executor's 
assent  to  the  devise.  If  the  vendor  originally  took  an  estate  tail,  then  the 
disentailing  assurance  must  be  recited. 

(p)  See  note  as  to  duties,  Prec.  X.,  Agreements  for  Sale,  p.  256,  sitp.  If 
the  duties  are  to  be  commuted  or  the  purchaser  is  to  be  indemnified  against 
them,  see  clause  3  of  the  same  Precedent. 
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NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Conveyanceof 

1-  -ij-  0  J.^        -\T       J  A        legal  estate  iu 

of  the  said  agreement  and  in  consideration,  &c.,  the  vendor,  As  remainder. 
Beneficial  Owner,  hereby  convej's  unto  the  Purchaser 

All  those,  &c.  (see  Forms,  Sect.  II.,  sup.),  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple,   Habendum, 
subject  to  the  life  estate  therein  of  the  said  E.  F.  and  to  the 
duties  (if  any)  payable  on  the  death  of  the  said  E.  F.  in  respect 
of  the  same  hereditaments  (q). 

In  witness,  &c. 


No.  IV. 

RELEASE  of  an  Executory  Devise  to  the  Ovtoer  of  the 
First  Estate. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein-  Parties, 
after   called  the  Vendor),  of    the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  G.  H.  duly  made  his  Will  dated,  &c.,  and  thereby  Eedtai  of  w^iii 

^  devising  lands 

after  appointing  M.  and  N.  to  be  his  executors  and   trustees  for  in  fee,  with 
the  purposes  of  the  Settled  Land  Acts,  1882  to  1890,  devised  all  dev^aeoTer. 
his  lands  and  hereditaments,  situated,  &c..   To  the  Use  of  the 
Purchaser  in  fee  simple.  But  in  case  the  Purchaser  should  die 
without  leaving  issue  living  at  his  death  (r)  then  the  said  testator 
devised  his  said  lands  and  hereditaments  To  the  Use  of  the 

(5)  In  this  case  the  deeds  will  be  in  the  custodj'  of  the  tenant  for  life. 
Notice  of  this  convej^ance  should  be  given  to  the  S.  L.  Act  trustees  in  case 
the  land  is  disposed  of  under  those  Acts. 

(r)  By  the  Conv.  Act,  1882,  s.  10,  it  is  provided,  with  respect  to  instru-  Restriction  on 
ments  coming  into  operation  after  1882,  that  where  there  is  a  person  ^^^'r^^^^''^ 
entitled  (see  Be  Shruhh,  1910,  W.  N.  143)  to  land  for  an  estate  in  fee,  or  for 
a  term  of  years  absolute  or  determinable  on  life,  or  for  a  tenn  of  life,  with 
an  executorj^  limitation  over  on  default  or  failure  of  all  or  any  of  his  issue, 
whether  within  or  at  any  specified  period  of  time  or  not,  that  executor^' 
limitation  shall  be  or  become  void  and  incapable  of  taking  effect,  if  and  as 
soon  as  there  is  living  any  issue  who  has  attained  the  age  of  twenty-one 
years  of  the  class  on  default  or  failure  whereof  the  limitation  over  was  to  take 
effect;  see  notes  on  this  section  :  Wolst.  Conv.  Acts,  9th  ed.,  162. 

The  first  devisee  in  the  case  iu  the  text  has  the  statutory  powers  of  a  tenant 
for  life  :  S.  L.  Act,  1882,  s.  58  (1)  (ii.). 
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Agreement 
for  sale. 


Eelease. 


Parcels. 
Habendum. 


Vendor  in  fee  sinij)le  {deatlt  of  G.  II.  and  pi'ohate  of  liis  Will  as 
in  last  Precedent,  addin;/  recital  of  assent  hy  executors  if  testator 
died  after  1897) : 

And  whereas  the  Vendor  has  agreed  to  sell  all  his  interest  in 
the  said  lands  and  hereditaments  to  the  Purchaser  at  the  price 
oi£ : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance 
of  the  said  agreement  and  in  consideration,  &c.,  the  Vendor, 
As  Beneficial  Owner,  hereby  releases  and  confirms  unto  the 
Purchaser 

All  the  lands  and  hereditaments  so  devised  by  the  recited 
Will  of  the  said  G.  H.  to  the  uses  aforesaid, 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple, 
free  from  the  aforesaid  executory  devise  or  limitation  over  to 
the  Vendor,  and  from  all  other  claims  and  demands  whatsoever 
of  the  Vendor  in  respect  thereof. 

In  witness,  &c. 


No.  V. 

CONVEYANCE  of  the  Benefit  of  an  Executory  Devise  to  a 
Purchaser  (s). 

Parties.  THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 

after  called   the   Vendor),   of   the  one  part,  and  E.  F.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 


Contingent 
estates 

Contingent 
remainders. 


(s)  By  the  E.  P.  Act,  1845,  s.  6,  all  contingent,  executory,  and  future 
interests  in  tenements  or  hereditaments  of  any  tenure  are  disposable  by  deed. 

The  same  Act  (s.  8)  provides  that  a  contingent  remainder  shall  not  be 
defeated  by  the  forfeiture,  surrender,  or  merger  of  the  preceding  estate  of 
freehold  ;  so  that  as  to  any  contingent  remainder  created  before  the  passing 
of  the  Contingent  Remainders  Act,  1877  (40  &  41  Vict.  c.  33),  its  faihu-e 
depends  on  the  particular  estate  of  freehold  naturally  determining  during  the 
contingency,  or  on  the  non-happening  of  the  contingent  event.  But  it  is 
provided  by  the  last-mentioned  Act  that  every  contingent  remainder  created 
after  the  passing  of  that  Act  shall,  in  the  event  of  the  particular  estate 
determining  before  the  contingent  remainder  vests,  be  capable  of  taking 
effect  as  if  it  had  originally  been  created  as  a  springing  or  shifting  use  or 
executory  devise  or  other  executory  limitation,  see  White  v.  Summers,  1908, 
2  Ch.  256 ;  77  L  J.  Ch.  506. 
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Whereas  {Recite   ]JHl  eredtlntj  executovy  devise,  and  death  of  Recital  of  "Will 
testator  and  probate   of  his    Will,    as    in  last  Precedent,  saying   culory  le-dse. 
"  C.  D."  instead   of  "  the  Purchaser'"  and  "the  hereditaments 
hereinafter  described  "  instead  of  describing  tlte  property)  : 

And  whereas  the  said  C.  D.  has  not  at  present  any  issue 

[or  has  one  child  only,  namely ,  who  is  of  the  age  of 

years] : 

And  whereas  the  Vendor  has  agreed  to  sell  all  his  estate  and  Agreement 
interest  under  the  said  Will  in  the  hereditaments  hereinafter 
described  (which   hereditaments  form  part   of   the   real   estate 
devised  by  the  said  Will)  to  the  Purchaser  at  the  price  of  M : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Conveyance, 
of  the  said  agreement  and   in    consideration,  Sec,  the  Vendor, 
As  Beneficial  Owner,  hereby  conveys  unto  the  Purchaser 

All  the  estate,  right,  and  interest  of  the  Vendor  under  or  by 
virtue  of  the  said  Will  in 

All,  &c.  {see  Forms  in  Sect.  II.),  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple.    Habendum. 

In  witness,  &c. 


No.  VI. 

ASSIGNMENT  of  a  Pieversionary  Share  in  the  Proceeds 
o/' Sale  0/ Land  held  on  trust  for  sede,  and  in  Residuary 
Personal  Estate  under  a  Will  (0- 

THIS  INDENTURE,  &c..  Between  A.  B.,  of,  &c.  (hereinafter  Parties. 
called  the  Vendor),  of  the  one  part,  and  C.  D.,  of,  &c.  (herein- 
after called  the  Purchaser),  of  the  other  part : 

Whereas  X.  Y.  duly  made  his  Will  dated  the  day  of  Recital  of  win 

,  and  thereby,  after  appointing  M.  and  N.  to  be  his  executors 

and  trustees,  devised  and  bequeathed  all  his  real  estate  and 
the  residue  of  his  personal  estate  to  his  trustees  Upon  trusts  for 
sale  and  conversion  (with  power  to  postpone  sale  at  the 
discretion   of   his   trustees).    And    directed   his    trustees    (after 


(<)  Notice  of  this  assignment  should  be  given  to  the  trustees  of  the  Will, 
and  distringas  notices  put  on  the  stock. 
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PURCHASE    DEEDS    (PRECEDENTS), 


Death  of 
testator  and 
probate. 


State  of 

residuary 

estate. 


Agreement 
far  sale. 


Assignment. 


Parcels. 


payment  of  his  funeral  and  testamentary  expenses  and  debts 
and  the  legacies  thereby  bequeathed)  to  invest  the  residue  of  the 
money  to  arise  from  such  sales  and  his  ready  money  in  manner 
therein  mentioned  (with  power  to  vary  investments),  and  to 
stand  possessed  of  such  investments  or  the  varied  investments 
for  the  time  being  representing  the  same,  Upon  trust  to  pay  the 
annual  income  thereof  to  Jane  Y.  (the  testator's  widow)  during 
her  life,  and  after  her  death,  and  in  the  event  (which  happened) 
of  the  testator  dying  without  leaving  any  issue  him  surviving, 
as  to  both  the  capital  and  income  of  the  premises,  In  trust  for 
the  Vendor  and  E.  F.  in  equal  shares  as  tenants  in  common  : 

And  whereas  the  said  testator  died  on  the day  of 

without  having  revoked  or  altered  his  said  Will,  which  was  on 

the day  of duly  proved  at  the Probate  Eegistry 

by  the  executors  therein  named  : 

And  whereas  the  executors  of  the  said  Will  have  out  of  the 
said  testator's  personal  estate  paid  his  funeral  and  testamentary 
expenses  and  debts  and  the  legacies  bequeathed  by  the  said 
Will  and  the  estate  duty  payable  in  respect  of  the  estate,  and  the 
residue  of  the  said  testator's  estate  is  now  represented  by  the 
investments  mentioned  in  the  first  Schedule  hereto  and  the 
hereditaments  mentioned  in  the  second  Schedule  hereto  : 

And  whereas  the  Vendor  has  agreed  to  sell  her  moiety  or 
other  interest  to  7/hich  she  is  entitled  in  reversion  under  the 
said  Will  to  the  Purchaser  subject  to  the  death  duties  hereinafter 
mentioned,  but  otherwise  free  from  incumbrances,  at  the  price  of 
£ : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 
of  the  said  agreement  and  in  consideration,  &c.,  the  Vendor,  As 
Beneficial  Owner,  hereby  assigns  unto  the  Purchaser 

All  {u)  that  the  moiety  or  other  share  or  interest  to  which  the 
Vendor  is  now  under  the  recited  Will  of  the  said  X.  Y.  entitled 
expectant  upon  the  death  of  the  said  Jane  Y.  as  aforesaid  in  the 
investments  mentioned  in  tlie  first  Schedule  hereto  or  the  varied 
investments  for  the  time  being  representing  the  same,  and  in  the 
proceeds  of  sale  of  the  hereditaments  mentioned  in  the  second 
Schedule  hereto,  and  in  all  other  (if  any)  the  investments, 
hereditaments,  money  and  securities  now  or  hereafter  to  be  held 


(>()   See  also  Form  No.  23,  Sect.  II.,  siij). 
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upon    the    trusts    declared  by  the  recited  ^Yill  concerning  the 
residuary  estate  thereby  devised  and  bequeathed, 

To  HAVE  AND  RECEIVE  the  same  unto  the  Purchaser  absolutely,  Habendum, 
subject  to  the  legacy  and  other  duties  (if  any)  payable  thereon 
upon  the  death  of  the  said  Jane  Y. 

In  witness,  &c. 

■  The  First  Schedule  above  referred  to. 
Particulars  of  investments. 

The  Second  Schedule  above  referred  to. 
Particulars  of  hereditaments. 


No.  VII. 

ASSIGNMENT  hy  a  Married  Woman,  married  before 
1883  {x),  of  her  Reversionary  Interest  in  Personalty 
under  a  Will  made  after  1857  {y). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.,  and  Parties. 
C.  B.,  his  wife  (hereinafter  called  the  Vendors),  of  the  one  part, 
and  E.  F.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other 
part:  {Recite  Will  of  G.  H.,  giving  a  legacy  of  £.10,000  to  Trustees  Recital  of 
in  trust  for  L.  M.  for  life  and  then  for  his  children  attaining 
ticenty-one,  or  being  daughters  on  marriage,  death  of  testator,  and 
probate  of  Will)  : 

And  whkreas  the    Trustees   have  appropriated    the    sum    of  Appropriation 
iilO,000  to  answer  the  said  legac}^,  and  have  paid  thereout   the  legacy. 
sum  of  £ for  legacy  duty  and  invested  the  residue  thereof 

(x)  I.e.,  before  the  M.  W.  P.  Act,  1882. 

{y)  The  Married  Women's  Eeversionary  Interests  Act,  1857  (Malin's  Act, 
20  &  21  Vict.  c.  57),  enabled  a  married  woman  with  the  concurrence  of  her 
husband  and  by  deed  acknowledged  to  dispose  of  her  reversionary  interest 
under  an  instrument,  not  being  a  marriage  settlement,  made  after  1857.  A 
Will  republished  after  1857  is  not  an  instrument  made  after  that  day:  Be 
Kkvm,  1894,  1  Ch.  303  ;  63  L.  J.  Ch.  392. 
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That  Vendor, 
one  of 

such  children, 
has  attained 
twenty-one. 


in  the  purcliase  of  the  investments  mentioned   in  the   Schedule 
hereto  : 

And  whereas  the  said  L.  M.  has   six  children,  of  whom  the 

said  C.  B.  (who  intermarried  with  the  said  A.  B.  on  the day 

of 1875)  is  one,  and  all    of  whom  have  attained  the  age 

of  twenty-one  years  : 
No  settlement.      And  WHEREAS  HO  Settlement  or  agreement  for  a  settlement  was 
made  on  the  marriage  of  the  said  C.  B.  or  otherwise  affecting 
her  interest  under  the  recited  "Will : 

And  whereas  the  Vendors  have  agreed  to  sell  to  the  Pur- 
chaser the  one-sixth  or  other  reversionary  share  and  interest  of 
the  said  C.  B.  in  the  said  trust  legacy  at  the  price  of  £ : 


Agreement  for 
sale. 


the  latter's 

reversionary 

interest. 


Parcels. 


Assignment  by  NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 
w"feof^  ^"  of  the  said  agreement  and  in  consideration,  &c.,  the  said  C.  B., 
As  Beneficial  Owner,  with  the  concurrence  of  the  said  A.  B.,  her 
husband,  hereby  assigns  and  disposes  of  and  the  said  A.  B.,  her 
husband.  As  Beneficial  Owner,  hereby  assigns  and  confirms  unto 
the  Purchaser 

All  (z)  that  the  one-sixth  share  or  other  interest  expectant  on 
the  death  of  the  said  L,  M.  to  which  the  said  C.  B.  or  the  said 
A.  B.  in  her  right  is  now  or  may  hereafter  be  or  become  entitled 
under  the  recited  Will  of  the  said  G.  H.,  deceased,  in  the  invest- 
ments mentioned  in  the  Schedule  hereto,  or  other  the  investments 
for  the  time  being  representing  the  said  trust  legacy  of  <i'10,000, 
and  the  annual  income  thereof. 

To  HAVE  and  receive  the  premises  unto  the  Purchaser 
absolutely,  but  subject  to  all  duties  which  may  become  payable 
in  respect  of  the  same  on  the  death  of  the  said  L.  M. 

In  witness,  &c. 

The  Schedule  above  referred   to. 
,  Particulars  of  investments. 

{Memorandum    of    acJaiowledgment    by     C.  B.,    Form   No.   10, 

Sect.  III.) 


Habendum. 


(z)  See  also  Form  No.  23,  Sect.  II.,  siq^    Notice  should  be  given  to  the 
trustees  of  the  assignment  and  a  distringas  placed  on  the  stocks. 
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No.  YIIL 

ASSIGNMENT  of  a  Policy  of  Life    Assurance  {a). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein-  Parties. 
after  called  the  Vendor),  of  the  one  part,  and   C.  D.,  of,   &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part  : 

Whereas  the  Vendor  is  entitled  free  from  incumbrances  to  Agreement  for 
the  policy  of  assurance  on  his  life  hereinafter  mentioned  and  has 
agreed  to  sell  the  same  to  the  Purchaser  at  the  price  of  £ : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance  Assignment  of 
of    the  said  agreement  and  in  consideration,  &c.,  the  Vendor,  P°^"^y- 
As  Beneficial  Owner,  hereby  assigns  unto  the  Purchaser 

All  that  policy  {Form  Xo.  22,  Sect.  II.,  siq?.),  Parcels. 

To  have  and  receive  the  same  unto  the  Purchaser  absolutely.  Habendum. 

In  witness,  &c. 

Group  J. — Conveyances  on  Sales  of  Miscellaneous  Interests 
in  Property  and  Things  in  Action. 

No.  I. 

ASSIGNMENT  of  a  Bond  Debt  (/>)    by   indorsement  on  the 
bond. 

THIS  INDENTURE,  made,    &c..    Between  the  within-named  parties. 
A.  B.  (hereinafter  called  the  Vendor),  of  the  one  j^art,  and  CD., 
of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other  part : 


(a)  This  deed  will  pass  the  right  to  sue  on  the  policy,  if  a  written  notice 
of  the  assignment  is  given  to  the  company  as  prescribed  by  the  Policies  of 
Assurance  Act,  1867,  s.  3,  and  if  it  is  duly  stamped,  but  not  otherwise,  see  Stamp 
Act,  1891,8.118;  Alpe,  11th  ed.,  228-9  ;  Highmore,  2nd  ed.,  211.  A  form  of 
notice  of  an  assignment  of  a  policy  by  way  of  mortgage  will  be  found  in  Instru- 
ments relating  to  Mortgages,  p.  1025,  inf.,  which  can  be  adapted  to  an  absolute 
assignment  by  omitting  "  by  way  of  mortgage."  The  notice  does  not  affect 
the  position  as  between  the  persons  interested  in  the  policy,  and  a  subsequent 
incumbrancer,  by  giving  notice,  does  not  gain  priority  over  a  previous  incum- 
brancer who  did  not  do  so  :  Xeinnan  v.  N.  (1885),  28  Ch.  D.  674  ;  54  L.  J.  Ch. 
598. 

(6)  Notice  of  the  assignment  must  be  given  to  the  debtor,  and  from  the 
date  of  such  notice  the  assignment  is  effectual  to  pass  the  legal  right  to  the 
bond  and  all  legal  remedies    thereunder;    hence   a   power  of  attorney   is 


Assignment  of 
policy  of  life 
assurance. 


Legal  right  to 
chose  in  action 
passes  on 
notice  of 
assignment. 
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State  of  debt.        Whereas  the  principal  suih  of  £ secured  by  the  within- 

written  bond  remains  owing  with   arrears  of  interest  thereon 
amounting  to  M : 


Agreement  to 
sell. 


Assignment  of 
bond  debt. 


Parcels. 


Habendum. 

Covenant  by 
Vendor  that 
bond  debt 
remains  due. 


And  wHERiiAs  the  Vendor  has  agreed  to  sell  the  said  bond  debt 
to  the  Purchaser  at  the  price  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration 
of  the  sum  of  i>- 
{the  receipt,   dc.) 


—  now  paid  by  the  Purchaser  to  the  A'endor 
the  Vendor,  As  Beneficial  Owner,  hereby 
assigns  unto  the  Purchaser 

All  that  the  principal  sum  of  £, secured  by  the  within- 
written  bond,  and  the  sum  of  £ ,  now    due  for  arrears  of 

interest  thereon,  and  all  interest  henceforth  to  become  due  for 
the  same,  and  also  the  said  bond  and  the  full  benefit  and  advan- 
tage thereof, 

To  HOLD  unto  the  Purchaser  absolutely. 

2.  The  Vendor  hereby  covenants  wdth  the  Purchaser  that  the 

said   principal    sum  of  £ now  remains  owing  on  the  said 

bond,  together  with  the  sum  of  Si for  arrears  of  interest 

thereon. 

In  witness,  &c. 


Parties. 


Recite 
judgment. 


No.  II. 
ASSIGNMENT  of  a  Judgment  Debt  (c). 

THIS  INDENTUKE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Vendor),  of  theone  part,  and  C.  D.  of,  &c., 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas    the  Vendor    on   the day    of obtained    a 

judgment  in  the  High  Court  of  Justice  (King's  Bench  Division) 
against  E.  F.,  of,  &c.,  in  an  action  having  the  short  title  of 
A.  B.  V.  E.  F.,  No. ,  for  the  sum  of  £ ,  and  costs  : 

unnecessaiy.  Judicature  Act,  1873,  s.  25  (6)  ;  see  also  Walker  v.  Bradford 
Old  Bank  (1884),  12  Q.  B.  D.  511  ;  53  L.  J.  Q.  B.  280;  and  cases  collected 
in  the  Annual  Practice  on  this  section. 

It  is  conceived  that  the  stamp  on  this  assignment  will  be  Qd.  for  every 
£100  of  the  money  owing  on  the  bond,  inclnding  the  arrears  of  interest. 

(c)  See  note  to  last  Precedent.       -  / 
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And  wheeeas  the  sum  of  £ is  now  owing  for  principal,  Amount  of 

interest  and  costs  on  the  said  judgment:  debt™*'^ 

And  whereas  the  Vendor  has  agreed  to  sell  to  the  Purchaser  Agreement  for 

the  said  judgment  debt  at  the  price  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Assignment. 
of  the  said  agreement  and  in  consideration,  &c.  {tJie  receipt,  dc), 
the   Vendor,  As   Beneficial    Owner,    hereby    assigns   unto   the 
Purchaser 

All  that  the  sum  of  £ ,  now  owing  on  the  said    judg-  Parcels. 

ment  as  hereinbefore  mentioned,  and  all  interest  hereafter  to 
become  due  on  the  said  judgment,  and  the  full  benefit  of  the 
said  judgment  and  of  all  other  securities  for  the  said  debt : 

To  HOLD  unto  the  Purchaser  absolutely  :  Habendum. 

And  the  Vendor  hereby  covenants  with  the  Purchaser   that 

the  whole  of  the  said  sum  of   i* remains  owing  on  the  said 

judgment. 

In  witness,  &c. 


No.  III. 

ASSIGNMENT  of  the  Copyright  hi  a  Book  {d). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties, 
after  called  the  Vendor),  of  the  one  part,  and  C.  D,,  of,   &c. 
(hereinafter  called  the  Purchaser),  of  the  other  part : 

Whereas  the  Vendor  is  absolutely  entitled  to  the  copyright  of  Title  of  Vendor 
the  several  editions  of  the  book  mentioned  in  the  Schedule  hereto, 
and  has  agreed  to  sell  the  same  to  the  Purchaser  at  the  price  of 
£ : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Assignment 
of  the  said  agreement  and  in  consideration,  &c.,  the  Vendor,  As  *^°^'^"^'° 
Beneficial  Owner,  hereby  assigns  unto  the  Purchaser 

All  that  the  coiDyright  in  the  several  editions  of  the  book 
mentioned  in  the  Schedule  hereto, 

{<J)  This  assignment  should  be  entered  at  Stationers'  Hall.  To  avoid 
stamp  duty  the  assignment  may  be  effected  by  the  use  of  the  form  given  in 
the  schedule  to  the  Copyright  Act,  1841?. 

P.  41 
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Together  with  the  exckisive  right  for  the  Purchaser  and  the 
persons   deriving   title    under  him  to   publish  {dd)   any  future 

editions  of  the  said  book  under  the  title  " ", 

Habendum.  To    HAVE    AND    RECEIVE    the    premises    uuto   the    Purchaser 

absolutel3\ 

In  WITNESS,  &c. 

The  Schedule  above  referred  to. 

{Insert  the  particidars  of  the  hook,  and  add  at  the  end  oj  the  Schedule 
"  Entered  at  Stationers'  Hall  on  the day  of ".) 


Parties. 


Recite  that 
Vendor  carries 
on  business, 
and  is  the 
registered 
owner  of 
trade  mark. 


No.  IV. 

ASSIGNMENT  of  Leaseholds  and  of  the   Goodwill   and 
Property  of  a  Business,  including  a  Trade  Mark  (e). 

THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Vendor)  [and  E.  B.,  his  wife],  of  the  one  part, 
and  C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other 
part  (Recite  Lease  to  Vendor,  Form  No.  28,  Sect.  I.,  sup.)  : 

And  whereas  the  Vendor  has  for  some  years  past  carried  on 
the  trade  or  business  of  — — -  at  the  said  premises,  and  he  is  the 
registered  proprietor,  in  connexion  with  the  said  business,  of  a 

trade  mark,  No. in  the  Register  of  Trade  Marks  for  goods 

in  classes of  the  third  schedule  to  the  Trade  Marks  Rules, 

1906  (tv): 

{(Id)  See  Booth  v.  Lloyd  (1910),  26  T.  L.  E.  549. 

(e)  See  notes  to  Prec.  VII.  of  Agreements  for  Sale,  p.  251,  snji. 

Under  this  deed  the  jiurchaser  will  be  entitled  to  use  the  name  of  the 
vendor  for  the  jjurpose  of  showing  that  the  business  was  that  formerly 
carried  on  by  him,  but  he  must  not  exercise  that  right  so  as  to  expose  the 
vendor  to  liability  :  Thi/nne  v.  SJwve  (1890),  45  Ch.  D.  577  ;  59  L.  J.  Ch.  509. 
The  vendor  cannot,  apart  from  express  agreement,  compel  the  purchaser  to 
erase  the  name  of  the  vendor  carved  over  a  .shop:  Totfnsend  v.  Jarman, 
1900,  2  Ch.  698 ;  69  L.  J.  Ch.  823. 

A  registered  trade  mark  may  be  assigned  only  in  connexion  with  the 
goodwill  of  the  business  :  Trade  Marks  Act,  1905,  s.  22.  This  assignment 
should  be  registered  at  the  Patent  Office  :  s.  33. 

The  stamp  on  this  assignment  will  be  ad  valorem  on  the  amount  of 
the  i^iu'chase-money  plus  the  amount  of  the  debts  against  which  the 
purchaser  covenants  to  indemnify  the  vendor. 

(ee)  See  1906,  W.  N.,  Part  II.,  p.  75, 
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And    whereas    the  Vendor    has  agreed  to  sell   to   the  Pur-  Agreement 
chaser  the  said    leasehold  premises  and   all    his    interest   and  g°ooawfn°*&c. 
goodwill  in  the  said  trade  or  business,  together  with  the  said 
trade  mark  and  the  book  and  other  debts  hereinafter  mentioned, 

at   the   price  of  £ (/),  and    upon   the   terms   hereinafter 

mentioned : 

And  whereas  the  Vendor  has  delivered  to  the  Purchaser  the  Delivery  to 
books  of  account  and  other  books  relating  to  the  said  business,  books'oT'  °^ 
and  in  the  said  books  are  contained  the  amounts  and  particulars  account. 
of  the  debts  respectively  due  and  owing  to  and  from  the  Vendor, 
and  also  the   particulars  of   the  contracts  and  engagements  to 
which  he  is  liable  in  respect  of  the  said  trade  or  business : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Assignment. 

the  sum  of  Jt, now  paid  by  the  Purchaser  to  the  Vendor  {the 

receipt,  tfc),  and  also  in  consideration  of  the  covenants  on  the 
part  of  the  Purchaser  hereinafter  contained,  the  Vendor,  As 
Beneficial  Owner,  hereby  assigns  unto  the  Purchaser 

All  the  premises  comprised  in  and  demised   by  the   recited  Parcels. 
Lease, 

And  also  all  the  interest  and  goodwill  of  the  Vendor  in  the 
said  trade  or  business  of , 

And  also  the  said  trade  mark  and  all  privileges  incidental 
thereto  ; 

And  all  the  book  (f)  and  other  debts  now  due  and  owing  to 
the  Vendor  on  account  of  the  said  trade  or  business,  and  the 
benefit  of  all  contracts  and  engagements  entered  into  with  the 
Vendor  in  respect  of  the  said  trade  or  business, 

To  HOLD,  as  to  the  said  leasehold  premises,  unto  the  Purchaser  Habendum. 
for  the  residue  of  the  term  granted  by  the  recited  Lease,  subject 
to  the  rent  thereby  reserved  and  to  the  covenants  and  conditions 
therein  contained  and  henceforth  on  the  part  of  the  lessee  to  be 

(/)  The  stock-in-trade,    if    included  in   the   sale,    should    be    paid  for   Stock-in-trade, 
separately,  and  should  be  made  over  to  the  purchaser   by  delivery.     After 
such  delivery  the  Vendor  shoiild  give  a  receipt  for  the  piirchase-money 
with  an  inventory  attached. 

(/■)  Bills  receivable  and  bonds  are  book  debts,  but  not  cash  at  bankers  :   Book  debts. 
Be  Sterols,   1888,  W.  N.  110,  116;  Be  Hcwjh  (1907),  51  Sol.  J.  ;34;3  ;  but  a 
bill  left  at  bankers  and  not  actually  discounted  may  be  treated  as  a  book 
debt :  Dawson  v.  Isle,  190G,  1  Ch.  633  ;  75  L.  J.  Ch.  338. 

41—2 
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Power  of 
attorney. 


Covenants  by 
Vendor — 

that  books  are 
correct, 


and  that 
Vendor  will 
pay  all  sums 
exceeding  the 
amount  ap- 
pearing due 
by  the  books ; 

and  that  he 
will  do  his  best 
to  secure 
custom  to 
Purchaser, 


and  will  not 
carry  on,  &c., 
business 
within  speci- 
fied limits. 


Covenant  by 
Vendor's  wife 
to  same  efiEcct. 


paid,  observed  and  performed,  and  as  to  the  other  premises  hereby 
assigned,  unto  the  Purchaser  absohitely. 

2.  The  Vendor,  for  the  consideration  aforesaid,  hereby  irre- 
vocably appoints  the  Purchaser  his  attorney  for  him  and  in  his 
name  or  otherwise  to  sue  for,  recover  and  receive,  and  give 
effectual  discharges  for  the  debts  hereby  assigned. 

3.  The  Vendor  hereby  covenants  with  the  Purchaser  that  the 
amount  and  particulars  of  the  debts  due  and  owing  to  and  from 
the  Vendor  on  account  of  the  said  trade  or  business,  and  the 
particulars  of  the  contracts  and  engagements  to  w'hich  he  is 
liable  in  respect  of  the  said  trade  or  business,  are  correctly  stated 
in  the  books  of  account  and  other  books  so  as  aforesaid  delivered 
by  the  Vendor  to  the  Purchaser,  and  that  the  Vendor  will  pay  all 
the  sums  (if  any)  which  may  now  be  due  and  owing  from  the  said 
trade  or  business  in  excess  of  the  amounts  which,  by  the  said 
books,  ajjpear  to  be  so  due  and  owing. 

And  also  that  the  Vendor  will  from  time  to  time,  and  at  all 
times  hereafter,  use  his  best  endeavours  to  promote  the  said  trade 
or  business,  and  to  secure  to  the  Purchaser,  his  executors,  adminis- 
trators and  assigns,  the  full  advantage  of  the  connexion  and 
custom  of  the  Vendor  in  the  said  trade  or  business,  but  so  that 
the  Vendor  shall  not  be  required  to  incur  any  expense  in  or 
about  the  performance  of  this  covenant, 

And  also  that  the  Vendor,  his  heirs,  executors  or  adminis- 
trators, will  not  at  unj  time  hereafter  [or  during  a  term  of 

years  from  the  date  hereof  J ,  either  alone  or  jointly,  or  in  partner- 
ship w'ith,  or  as  agent  for  any  other  person  or  persons,  and  either 
directly  or  indirectly,  carry  on  or  be  concerned  or  interested  in, 
or  assist  any  other  person  or  persons  to  carry  on  or  be  concerned 

or  obtain  any  interest  in,  the  trade  or  business  of  a within 

miles  from  — —if/)- 

[4.  The  said  E.  B.  {h)  hereby  covenants  with  the  Purchaser 
that  the  said  E.  B.  will  not  by  means  of  her  separate  estate  or 
otherwise  carry  on  or  be  concerned  or  interested  in  the  trade  or 

business  of   a within  the  limits  aforesaid,  or  do  or  be  a 

party  to  any  act  or  thing  which,  if  done  by  the  Vendor,  would 


{g)  See  note  (/.)  to  Prec.  VII.,  Agreements  for  Sale,  p.  253,  sup.;  also 
Cash  V.  C.  (1902),  86  L.  T.  211. 
(h)  See  note  (/)  to  Prec.  VII.,  Agreements  for  Sale,  p.  2^3,  suji. 
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be  a  breach  of   any  of  the  covenants  on  his  part  hereinbefore 
contained.]  / 

5.  The   Purchaser    hereby   covenants    with   the  Vendor,  &c.  Covenant  by 

/         •     1  •  r     1  ■  •      ±  _t  7  ^     •      T  t:'  \^      r      Purchaser  to 

{to  indcmmji/  him  afiainst  rent  and  covenants  inijease,  tovm  Ao.  5,  indemnify 

<J  ,,  t     TTT      C.J/ 11  ^  Vendor  against 

r<('ct.  111.,  hUj).),  ,    ,,      " 

'       -'    "  _  _  ^  rent,  &c., 

And  also  that  the  Purchaser  will  from  time  to  time,  and  at  debts  due  from 

,,       .  ,  „,  1  .1  •/•     1    ji       T^        1  T    1   •  i    i.      the  business, 

aU  tnnes  liereaiter,  keep  niaemninea  the  \  endor  and  his  estate  and  from 
and  effects  from  and  against  the  several  sums  of  money  which  enc^a'c^lmeX. 
by  the  said  books  appear  to  be  due  and  owing  from  the  Vendor 
in  respect  of  the  said  trade  or  business,  and  also  from  and 
against  the  contracts  and  engagements  to  which  by  the  said 
books  the  Vendor  appears  to  be  now  liable,  and  also  all  interest, 
costs,  expenses,  losses,  claims  and  demands  on  account  of  the 
same  debts,  contracts  and  engagements  respectively. 

ro.  The  assignment  hereinbefore  made  does  not  include  any   [Exception 

,  111-  -I       o'"  chattels.] 

personal  chattels  formuig  the  stock-in-trade  of  the  busniess  (i).] 
{Add   acknowledgment,    ti'c,    as    to    documents,    Form    Xo.    (5, 

Sert.  III.,  sup.,  if  yequiycd.) 
In  witness,  &c. 


Section  V. 

MISCELLANEOUS  INSTRUMENTS  RELATING  TO  SALES. 

No.  I. 

CONVEYANCE  of  a  Piece  of  Land  which  had  heen  uninten- 
tionally omitted  in  tlie  Deed  conveiiing  the  Bulk  of  tJie 
Property  (bi/  Indorsement  on  Princijud  Conveyance). 

THIS   INDENTURE,    made,  &c.,  Between   the  within-named  P'^'tie^. 
A.  B.  (hereinafter  called  the  Vendor)   of  the  one  part,  and  the 
within-named  C.  D.  (hereinafter    called   the  Purchaser)  of  the 
other  part : 

Whereas  before  the  execution  of  the  within- written  Indenture  Recite  omis- 
sion of  land, 

the  Vendor  agreed  to  sell  to  the  Purchaser  the  hereditaments  and  agreement 
hereinafter  described,  as  well  as  those  comprised    in  the    said  ^H-esent 
Indenture,  at  the  within-mentioned  price  of  £' ,  but  by  an  '^ss"!''^"'^^- 

(i)  See  note  (;«)  to  I'lec.  Vlf.,  Agreemeuts  for  Sale,  p.  254,  sup. 
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unintentional  omission  the  hereditaments  hereinafter  described 
were  not  described  or  referred  to  in  the  said  Indentm-e,  and  for  the 
purpose  of  rectifying  and  supplying  such  omission  the  Vendor 
has  agreed  to  execute  such  deed  of  confirmation  as  is  hereinafter 
contained : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 
of  the  said  agreement  and  in  consideration  of  the  premises,  the 
Vendor,  As  Beneficial  Owner ^  hereby  conveys  unto  the  Purchaser 

All,  &c.  (sec  Forms  'ni  Sect.  II.), 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 

In  witness,  &c. 


No.  II. 


By  Beneficial 
Owner  by 
separate 
writing. 


Stamp. 


Full  form  of 
Acknowledg- 
ment and 
Undertaking. 


ACKNOWLEDGMENT  of  Right  to  Production  of  Deeds 
and  Undertaking  for  Safe  Custody.  {Sercral  forms 
adapted  to  the  circumstances  (k).) 

1.  (Where  the  Vendor  is  Beneficial  Owner.) 

To  X.  Y.,  of,  &c.  {Purchaser). 

I,  A.  B.,  of,  &c.  {Vendo7-),  hereby  acknowledge  your  right  to 
production  and  delivery  of  copies  of  the  documents  mentioned  in 

(/.•)  See  Wolst.  Conv.  Acts,  9tli  ed.,  46—52. 

As  a  general  rule  it  is  more  convenient  to  insert  the  acknowledgment  in 
the  deed  of  conveyance,  and  there  is  now  no  objection  to  this,  having 
regard  to  the  Conv.  Act,  1881,  s.  3  (3),  which  precludes  a  purchaser  from 
requiring  the  production  of  a  document  dated  prior  to  the  stipulated  com- 
mencement of  title,  merely  because  it  is  covenanted  to  be  produced  or 
otherwise  noticed  in  an  abstracted  deed.  But  there  may  be  special  circum- 
stances rendering  a  separate  instrument  desirable.  It  need  not  be  under 
seal,  but  it  should  have  a  6(7.  agreement  stamp. 

If  desired,  the  acknowledgment  may  be  given  in  the  form  of  an  agreement 
(under  a  6'/.  stamp)  as  follows  : — 

AN  AGREEMENT,  made  the  day  of  ,  19—,  between 

A.  B.,  of,  &c.  (hereinafter  called  the  Vendor),  of  the  one  part, 
and  C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other 
part,  Supplemental  to  an  Indenture  (hereinafter  called  the 
Principal  Indenture)  bearing  even  date  herewith,  and  made 
between   the   Vendor    of  the  1st  part,  E.    F.   oi   the  2nd  part, 
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the  Schedule  hereto,  which  documents  relate  to  (among  other 
property)  a  piece  of  land  [or  to  divers  lands  and  hereditaments] 

situated  at,  &c.,  conveyed  to  you  by  an  Indenture  dated  the 

day  of   ,  19 — ,  and  made,  &c. :  And  I  hereby  undertake  for 

the  safe  custody  of  the  said  documents. 

As  WITNESS  my  hand  this  day  of ,  19 — -. 

The  Schedule  above  referred  to. 
Documents  retained  in  the  custody  of  the  said  A.  B. 

1st   February,    1860.     Indenture    of    Mortgage    of    this    date, 

made,  &c. 
l'2th  December,  1865.     Indenture     of     Reconveyance     of     this 

date,  &:g. 

2.  (Wliere  Vendors  are  Trustees.)  ^   t,     , 

^  '  By  Trustees. 

To  X.  Y.,  of,  &c.  {Purchaser). 

We,  C.  D.  and  E.  F.  (Trustees),  hereby  acknowledge,  &c.  (as 
in  No.  1,  omitting  the  undertaking  for  safe  custody)  (/), 

and  the  Purchaser  of  the  3rd  part  (being  a  Conveyance  on  Sale 
of  ,  in  the  County  of  ) : 

Whereas  upon  the  execution  of  the  Principal  Indenture  it 
was  agreed  that  the  Vendor  should  retain  the  custody  of  the 
documents  mentioned  in  the  Schedule  hereto  and  give  such 
acknowledgment  and  undertaking  in  respect  of  the  same  as  are 
hereinafter  contained  : 

NOW  the  Vendor  hereby  acknowledges  the  right  of  the 
Purchaser  to  production  of  the  documents  mentioned  in  the 
Schedule  hereto  and  to  delivery  of  copies  thereof,  and  hereby 
undertakes  for  the  safe  custody  thereof. 

As  WITNESS,  &c. 

The  Schedule  above  referred  to. 
{To  co)itain  a  list  of  tlte  documents  retained  hy  the   Vendor.) 

(!)  "Where  a  sale  is   made   by   a  Mortgagor    with    the    concurrence    of  By  mortgagee 
mortgagees  who  retain  the  deeds,  the  mortgagees  will  give  an  acknowledg-   'i"*!  "loi'tg^goJ^- 
ment  in  the  conveyance,  and  the  mortgagor  can  also  give  a  covenant,  see 
Form  Xo.  7,  Sect.  III.,  siqi.,  if  required.     In  practice  the  ackjiowledgment 
by  the  mortgagee  without  auy  undertaking  is  usually  accepted. 


048 


PURCHASE    DEEDS    (PRECEDENTS). 


By  different 
persons  as  to 
different 
deeds. 


3.   (JJltere  different  j^o'sons  gire  the  aehwicledgment  as  to  cUff event 

deeds.) 

To  X.  Y.,  of,  &c.  (Purrhaser). 

I,  A.  B.,  of,  &c.,  having  in  my  custody  the  documents  mentioned 
in  the  first  i3art  of  the  Schedule  hereto,  And  we,  C.  D.,  of,  &c., 
and  E.  F.,  of,  &e.  {I'riistees),  havhig  in  our  custody  the  docu- 
ments mentioned  in  the  second  part  of  the  said  Schedule,  And  I, 
G.  H.,  of,  &c.,  having  in  my  custody  the  documents  mentioned 
in  the  third  part  of  the  said  Schedule,  all  which  documents  com- 
prised in  the  first,  second,  and  third  parts  of  the  said  Schedule 
relate,  &c.  {as  in  No.  1),  hereby  acknowledge  your  right  to  pro- 
duction and  delivery  of  copies  of  the  said  documents  respectively  : 
And  we,  the  said  A.  B.  and  G.  H.,  hereby  undertake  for  the  safe 
custody  of  the  documents  mentioned  in  the  first  and  third  parts 
of  the  said  Schedule  respectivel}'. 

As    WITNESS,  &.G. 

The  Schedule  above  referred  to. 

First  Part. 
Documents  retained  in  the  custody  of  the  said  A.  B. 

Second  Part. 
Documents  retained  in  the  custody  of  the  said  C.  D.  and  E.  F. 

Third  Part. 
Documents  retained  in  the  custody  of  the  said  G.  H. 


!By  largest 
Purchaser  to 
otlier  Pur- 
chaser. 


4,  {JVJiere  upon  a  sale  in  Lots  the  deeds  have  been  deliveved  to  one  of 
the  Purchasers,  nho  gives  an  acknowledgment,  cCr.,  to  anotlier 
Purcltaser  (/»).) 

To  X.  Y.,  of,  &c.  {a  Purcltaser). 

I,  A.  B.,  of,  &c.  {largest  Purcltaser),  having  lately  received  from 
L.  M.,  of,  ^c.  {]^e)tdor),  the  documents  mentioned  in  the  Schedule 


{m)  This  arrangement  is  sometimes  made.  But  it  is  more  convenient  for 
the  Vendor  to  give  the  acknowledgment,  &c.,  to  every  purchaser,  retaining 
tlie  documents  for  that  purpose  until  all  the  purchases  have  been  completed. 
The  liability  under  the  Vendor's  acknowledgment  will  pass  to  the  purchaser 
to  whom  the  documents  are  deliveretl. 
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hereto,  wliich  documents  relate  to  certain  hereditaments  situated 
at,  &c.,  purchased  by  me  from  the  said  L.  M.,  and  conveyed  to 

me  in  fee  simple  by  an  Indenture  dated  the  ■  day  of  , 

19 — •,  and  also  to  certain  land  situated  at ,  lately  purchased 

by  you  from  the  said  L.  M.,  and  conveyed  to  3'ou  in  fee  simple 
by  an  Indenture  dated,  &c.,  do  hereby  acknowledge  your  right 
to  production  and  delivery  of  copies  of  the  said  documents,  and  I 
hereby  undertake  for  the  safe  custody  thereof. 
As    WITNESS,   iScc. 

The  Schedule  above  referred  to. 


5.   {IJliere  tlie  deeds  are  handed  over  to  a  Purchaser  of  the  Ijulh  of  By  Purchaser 
tJte  i)ro2'^eTty  affected  hij  them,  he  giving  an   acknowledgment, 
i(c.,  to  the  ]'endor{n).) 

To  X.  Y.,  of,  e^-c.  {Vendor). 

I,  A.  B.,  of,  L^'C.  {Purchaser),  having  received  from  you  the 
documents  mentioned  in  the  Schedule  hereto,  which  documents 
relate  to  certain  hereditaments  situated  at,  &c.,  conveyed  by  you 

to  me  in  fee  simple  by  an  Indenture  dated  the day  of , 

19 — ,  and  also  to  certain  other  hereditaments  which  remain  3"our 
property,  do  hereby  acknowledge  your  right  to  production,  &c. 
{as  in  No.  4  to  end). 

The  Schedule  above  referred  to. 


6.  {]l  Jtere  a  Pu}'c]iaser  (/ives  a  former  Purcliaser  u-itlt   ivhom  the  Aeknowiedg- 

T'       7         7       7  "7    •  "  ■  7         •  /■     7       7      iiient  in  lieu  of 

\  endor  had  entered  into  a  covenant  Jor  production  oj  deeds  a  covenant. 
an  acknou-Iedgment  and  undertaking  i)i    sul)stitution  for  the 
covenant.) 

WHEREAS  by   an  Indenture  dated,  &c.,  and  made  Betw^een  Parties. 
E.  F.  of  the  one  part,  and  C.  I),  of  the  other  part,  certain  here-  Sale  by 
ditaments  situated,  &c.,  were  conveyed  by  the  said  E.  F.  To  the  nantorof  part 
Use  of  the  said  C.  I),  and  his  heirs,  and  by  an  Indenture  bearing  mentrto  which 
even  date  with  the  said  Indenture  the  said  E.  F.  entered  into  a  the  deeds 

relate,  ana 

covenant  with  the  said  C.  D.  for  the  production  of  the  documents  contempo- 
raneous deed 

(>;)  This  is  not  a  usual  arrangement,  as  the  vendor  is  entitled  to  retain 
the  deeds,  however  small  may  be  the  property  remaining  unsold,  but  it  is 
frequently  done  where  the  vendor  merely  reserves  an  easement. 
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of  covenant  by 
him  for  pro- 
duction of 
deeds,  &:c., 
with  a  proviso 
for  determin- 
ing covenant 
on  Purchaser 
of  remaining 
hereditaments 
entering  into 
similar  cove- 
nant. 


Sale  by 
original  cove- 
nantor of 
remainder  of 
lieredita- 
ments. 


Agreement  by 
Purchaser  to 
give  acknow- 
ledgment, ttc. 


Acknowledg- 
ment and 
undertaking 
by  Purchaser. 


comprised  in  the  schedule  hereto,  subject  nevertheless  to  a 
proviso  that  in  case  the  said  E.  F.,  his  heirs  or  assigns,  should 
dispose  of  such  of  the  hereditaments  to  which  the  said  docu- 
ments should  relate  as  had  not  been  so  sold  to  the  said  C.  D.  as 
aforesaid,  and  should  deliver  the  same  documents  to  such  Pur- 
chaser, and  should  thereupon  procure  such  Purchaser  to  enter 
into  a  covenant  with  the  said  C.  D.  similar  to  the  covenant 
thereinbefore  contained,  then  the  said  covenant  should  cease  and 
become  void  (o) : 

And  whereas  by  an  Indenture  dated,  &c.,  and  made,  &c.,  for 
the  consideration  therein  mentioned,  such  of  the  said  heredita- 
ments as  were  not  so  sold  to  the  said  C.  D.  as  aforesaid  have 
been  conveyed  by  the  said  E.  F.  To  the  Use  of  the  said  A.  B.  in 
fee  simple : 

And  whereas  upon  the  treaty  for  the  last-mentioned  sale  it 
was  agreed  that  the  said  documents  should  be  handed  over  to  the 
said  A.  B.  as  such  Purchaser  as  aforesaid,  and  that  for  the 
purpose  of  discharging  the  said  E.  F.  from  the  obligation  of  the 
said  covenant  for  that  purpose  contained  in  the  recited  Indenture 
of  the day  of the  said  A.  B.  should  give  the  acknow- 
ledgment and  undertaking  hereinafter  contained  : 

And  whereas,  in  consequence  of  such  arrangement,  the  said 
C.  D.  has  delivered  up  to  the  said  E.  F.  the  said  Indenture  of 
Covenant  dated  the day  of : 

NOW  the  said  A.  B.  hereby  acknowledges  the  right  of  the  said 
C.  D.  to  production  and  delivery  of  copies  of  tlie  documents 
mentioned  in  the  Schedule  hereto,  and  hereby  undertakes  for  the 
safe  custody  thereof. 

As  witness,  &c. 

The  Schedule  above  referred  to. 


(o)  This  case  would  not  arise  under  an  acknowledgment  and  undertaking, 
for  the  obligations  only  continue  against  the  person  giving  them  so  long  as 
he  has  control  of  the  documents :  Con  v.  Act,  1881,  s.  9  (2),  (9). 
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No.  III. 

STATUTOliY  DECLARATION  as  to  Identity  of  Lands 
contracted  to  he  sold  icitli  Property  to  icliicli  a  Title  is 
sJtoiiii  (jj). 

1,  A.  B.,  of,  Sec.  (Declara)it),  solemnly  and  sincerely  declare  as 
follows : — 

1.  I  KNOW  the  farm  and  lands  situated  in  the  Parish  of  ,  That  declarant 

known  as  the Farm,  particularly  described  in  the  Schedule  piopel'ty. 

hereto  and  delineated  on  the  plan  hereto  annexed,  and  which 

farm  and  lands  have  been  contracted  to  be  sold  by  C.  D.,  of,  &c., 
to  E.  F.,  of,  &c. 

Or, 

I  KNOW  the  piece  of  land  [or  the  house  and  garden]  situated  at 
■ -,  delineated  and  shown  on  the  plan  {as  cd>ori'). 

2.  The   said   farm  and  lands  were  formerly  the  property  of  Possession  of 
F.  D.,  the  father  of  the  said  C.  D.,  and  were  in  his  possession  at  Vendor anci  iiis 
the  time  of  his  death,  which  happened  in  the  year  18 — .     On  his  tuie.'^^'^^^"^ '" 
death  the  same  came  into  the  possession  of  the  said  C.  D.,  who 

has  remained  in  undisturbed  possession  or  receipt  of  the  rents 
and  profits  thereof  up  to  this  time. 

Or, 

The  said  piece  of  land  is  part  of  the  land  which  was  conveyed 
to  F.  I),,  the  father  of  the  said  C.  D.,  by  an  Indenture  dated  the 

day  of ,  18 — ,  by  the  following  description,  namely  {set 

out  description  verbatim). 

{p)  See  Statutory  Declarations  Act,   1835.      A    "  statutory'  declaration  "   Statutory 
means  a  declaration  made  under  that  Act :  Interpretation  Act,    1889,  s.  21.   Declarations. 
There   appears  to   be   no  settled   practice   as   to   admitting  as   evidence  a   When  made  in 
statutory  declaration  made  in  the  Colonies  :  Jk  IIar<hricl-,  1907,  W.  N.  180.    colonies. 

A  pnrchaser  is  not  bound  to  accept  a  statutory  declaration  made  by  the   By  vendor, 
vendor  :  Ilohson  v.  Bell  (1839),  2  Beav.  17  ;  8  L.  J.  Ch.  241.     In  practice  it  is 
always  advisable  to  obtain  a  statutory  declaration  from  some  independent 
person  if  possible.     It  sometimes  saves  time  if  the  piu'chaser  prepares  the 
draft  and  submits  it  to  the  vendor  for  approval. 

The  stamp  is  2s.  0'/.,  even  if  made  before  a  justice  of  the  peace:  Pin.    stamp. 
Act,  1907,  s.  6  ;  b\it  if  required  for  use  at  the  Land  Registry  no  stamp  duty 
is  charged  :  L.  T.  li.  1908,  r.  327. 
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Or, 

The  site  of  the  said  house  and  garden  is  part  of  a  piece  of 
land  which  was  conveyed,  &c.  {as  ahorc).  The  said  F.  D.  built 
the  house  in  the  year  18 — ,  and  occupied  the  same  as  his  resi- 
dence with  the  said  garden  up  to  the  time  of  his  death,  which 

happened  on  the day  of  ,  18 — .     I  have  been  shown 

an  extract  from  his  Will,  dated  the ■  day  of ,  18,  whereby 

he  disposed  of  the  property  in  the  following  words,  namely,  "  I 

devise  my  house  at to  my  son  CD.,"  and  I  say  that  the 

testator  had  not  at  the  date  of  his  Will,  or  at  the  time  of  his 
death,  any  house  at other  than  the  house  above  described. 

8.  I  AM  able  to  declare  as  above  from  having  acted  as  the 
agent  of  the  said  C.  I),  and  of  his  father,  the  said  F.  D.,  for  the 

last years  and  upwards,  during  the  whole  of  which  time  I 

collected  the  rents  of  the  property  [or  from  having  been  the 
tenant  of  the  property  under  the  said  C.  D.  and  the  said.  F.  D. 

for  the  last years  and  upwards,  or  from  having  lived  in  the 

Parish  of for  the  last  years,  and  having  been  well 

acquainted  during  the  whole  of  that  time  with  the  D.  family]  : 
And  I  make  this  solemn  declaration  conscientiously  believing  the 
same  to  be  true,  and  by  virtue  of  the  provisions  of  the  Statutory 
Declarations  Act,  1835. 

Declared  before  :\[e,  &c,  {Ci>m))ii>!sio)U'rfur  Oatiis). 


Reference  to 
family  Bible. 


Constitution 
of  family  ; 
proof  of  a 
death. 


No.  IV. 

STATUTORY  DECLARATION  as  to  Pedigree 0/). 

I,  A.  B.,  of,  &c.  {Declarant),  solemnly  and  sincerel}^  declare  as 
follows  : — 

1.  I  AM  one  of  the  grandchildren  of  C.  D.,  who  was,  as  I  have 
been  informed  and  believe,  married  to  E.  in  the  year  1820.  The 
Bible  now  produced  to  me  and  marked  Dl  purports  to  be,  and 
I  believe  was,  the  family  Bible  of  the  said  C.  D.,  and  contains 
particulars  as  to  his  children, 

2.  It  appears  from  the  said  family  Bible  that  the  said  C,  D. 
had  three  children,  F.,  G.  and  H.      The  said  F.  died  on   the 

(</)  See  note  to  luj^'t  l^recedent.  ^ 
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day  of at  the  age  of 


years  without  having  been 


married,  and  she  is  the  person  mentioned  in  the  certificate  of 
burial  now  produced  to  me  and  marked  D2. 

3.  The  said  Gr.  left  England  for in  the  yeav  18 — ,  and  Disappearance 

since  that  time  neither  he  nor  any  descendants  of  his  have  ever  family. 
been  heard  of  by  any  of  his  family  or  connexions,  and  to  the 

best  of  •  my  knowledge,  information  and  belief  he  has  died 
without  [leaving]  ever  having  had  any  issue. 

4.  The  said  H.  was  my  father.     He  married  J.  on  the 

day  of ,  18—.     I  was  born  on  the day  of ,  18 — •, 

and  am  their  only  child.  The  certificates  produced  to  me  and 
marked  respectively  D3,  D4,  and  Do,  are  the  marriage  certificate 
of  the  said  H.  with  the  said  J.,  my  own  baptismal  certificate,  and 

the  burial  certificate  of  the  said  H.,  who  died  on  the day 

of ,  18—. 

5.  I  3IAKE  this  declaration  from  tradition  in  my  family  or 
from  my  own  personal  knowledge,  conscientiously  believing,  &c. 
{as  in  last  Precedent). 


Proof  of 
marriage  ; 
birth  of  issue ; 
death. 


Means  of 
knowledge. 


No.  V. 

MEMOKIAL     uf    a     Deed    of    Conveyance    of   Land    in 
Middlesex  (r). 


Year  19- 


B. 


No. 


Land  Registry.     Middlesex  Deeds  Acts. 

/  Land  Registry  \  ■\rT-Arr>T,T  i  t    r^-c-    k    Tii-ttta  f       Inland  Revemie        \ 

\     Stamprss.      j  Memorial  OF  A  DLED.         (^    «tanip,  usually  2s.  o,?  J 

PARTICULABS   FOR  TUE  IIs'DEX. 


Grantor's  Surname. 


(I  ranter's  Christian  Name. 


Smith 


John 


Parish. 


Hounslow. 


(»•)  A  statement  of  the  j)rincipal  i^rovisions   of   the  Middlesex  Eegistrj'   Regulations  as 
Acts,  1708  and  1891,  will  be  found  in  the  Dissertation,  p.  71,  sup.  *°  memorials, 

The  First  Schedule  to  the  Middlesex  Eeg.  Act  of  1891  and  the  Rules  (^Y.  N., 

1892,  Orders  and  Rules,  p.  4)  made  under  that  Act  prescribe  regulations  as 

to  memorials  which,  read  together,  are  in  effect  as  follows  : — 

The  memorial  must  be  written  or  printed  on  the  best  white  loan  paper,    to  be  written 

or  printed  on 
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paper  of  a 
prescribed 
size,  &c. 


Signature  and 
attestation. 


"Witness  to 
nieniorial  must 
be  same  as 
witness  to 
instrument. 


Contents  of 
memorial. 


Plans. 


Production  of 
deed,  &c.,  to 
registrar. 


Memorials, 
how  to  be 
registered. 


What  a  suffi- 
cient memo- 
rial, when 


sixteen  iaclie.s  long  by  ten  inclies  wide,  with  an  inner  margin  two  inches 
wide  and  an  onter  margin  three-qnarters  of  an  inch  wide,  and  must  be 
left  at  the  office  bj'  hand,  must  bear  Land  Eegistry  stamps  for  the  amount 
of  the  fees,  and  be  accompanied  by  the  original  instrument. 

The  memorial  must  be  under  the  hand  of  some  or  one  of  the  grantors, 
or  some  or  one  of  the  grantees  (or  in  the  case  of  a  Will  some  or  one  of  tlie 
devisees),  his  or  their  heirs,  executors,  or  administrators,  guardians,  or 
trustees,  attested  by  one  witness,  such  ivitness  to  he  n  witness  or  one  of 
the  H-itnesses  to  the  execution  of  the  oriiji)ial  instrument,  unless  at  the  date 
of  the  memorial  every  such  witness  is  dead  or  absent  from  the  United 
Kingdom  or  cannot  be  found,  or  some  other  sufficient  cause  exists  to  pre- 
vent it.  In  such  cases  a  statutory  declaration  must  be  furnished  and  left 
with  the  memorial,  stating  the  reason  why  the  witness  is  not  one  of  the 
witnesses  to  the  instrument. 

Every  memorial  of  any  deed,  conveyance,  or  Will  must  contain  the  day 
of  the  month  and  the  year  when  such  deed,  conveyance,  or  Will  bears  date, 
and  the  names  and  additions  of  all  the  parties  to  such  deed  or  conveyance, 
and  of  the  devisor  or  testatrix  of  such  Will,  and  of  all  the  witnesses  to  such 
deed,  conveyance,  or  Will,  and  where  practicable  tbe  places  of  their  abode, 
and  miist  express  or  mention  the  lands  and  hereditaments  contained  in  such 
deed,  conveyance,  or  Will,  and  the  names  of  all  the  parishes  within  the 
county  where  anj''  such  lands  or  hereditaments  are  lying  and  being  that  are 
given,  gi'anted,  conveyed,  devised,  or  in  any  way  affected  or  charged  by  any 
such  deed,  conveyance,  or  Will,  in  such  manner  as  the  same  are  expressed 
or  mentioned  in  siich  deed,  convej'ance,  or  Will,  or  to  the  same  ejffect.  But 
these  particulars  will  only  be  required  so  far  as  the  same  appear  from  the 
original  instrument,  except  that  the  address  or  description  of  the  witness  to 
the  memorial  must  in  all  cases  be  inserted. 

Where  the  instrument  contains  a  plan  a  copy  thereof,  or  so  much  thereof 
as  is  referred  to  in  the  memorial,  must  be  drawn  on  the  memorial, 
unless  owing  to  its  size  this  cannot  be  done  ;  in  such  case  a  tracing  on  linen 
signed  by  the  person  who  signs  the  memorial  and  by  the  witness  must  be 
left  with  the  memorial  and  filed  at  the  office. 

Every  deed,  conveyance,  and  Will,  or  probate  of  the  same,  of  which  a 
memorial  is  to  be  registered,  must  be  produced  to  an  officer  of  the  registry 
at  the  time  of  registering  the  memorial.  A  certificate  must  be  indorsed  by 
an  officer  of  the  registry  on  the  instrument,  mentioning  the  day  on  which 
the  memorial  is  registered,  and  expressing  in  what  book  and  under  what 
number  the  same  is  registered,  and  the  certificate  must  be  signed  by  an 
officer  of  the  registry,  and  is  to  be  taken  and  allowed  as  evidence  of  the 
registration  in  all  Courts  of  record  whatsoever. 

Every  memorial  must  be  numbered,  and  the  day  of  the  month  and  the 
year  when  every  memorial  is  registered  must  be  entered  in  the  margni 
thereof,  and  the  registrar  is  to  file  every  such  memorial,  in  order  of  time, 
as  the  same  are  brought  to  the  registry,  and  register  the  said  memorials 
in  the  same  order  that  they  respectively  come  to  his  hands. 

Where  there  are  more  writings  than  one  for  making  'and  perfecting  any 
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Full  Particulars  of  Deed  : — 

Date  of  Deed :  of ,  19—. 

Parties — John  Smith,  of,  &c.,  Gentleman,  of  the  one  part; 

Robert  Jones,  of,  &c.,  Gentleman,  of  the  other  part. 
Description  of  lands  affected — 

All  that,  &c.  {as  described  in  deed). 
Witnesses  to  execution  of  deed — 
by  John  Smith, 

A.  B.,  of,  &c., 
and  by  Robert  Jones, 

C.  D.,  of,  &c. 
Signature  of  grantor  [or  grantee] ,  John  Smith  lor  Robert  Jones] . 
Signature  of  witness  to  signing  of  memorial, 

A.  B.,  of,  &c.  [or  C.  D.,  of,  Sec, 

according  to  irhether  the  grantor  or 
grantee  signs  the  memorial']. 
Instrument  to  be  delivered  to . 

conveyance  or  security  which  name,  mention,  or  iu  any  way  affect  or  concern  more  than  one 

the  same  lands  or  hereditaments,  it  is  a  sufficient  memorial  and  register  wntmg. 

thereof  if  all  the  said  lands  and  hereditaments,  and  the  parishes  wherein 

the  same  lie,  be  only  once  named  or  mentioned  in  the  memorial  or  register 

of  any  one   of  the  deeds  or    writings  made    for  the   perfecting  of    such 

conveyance  or  security,  and  that  the  dates  of  the  rest  of  the  said  deeds  or 

writings  relating  to  the  said  conveyance  or  security,  with  the  names  and 

additions  of  the  parties  and  witnesses,  and  the  places  of  their  abodes,  be 

only  set  down  in  the  memorials  and  registers  of  the  same,  with  a  reference 

to  the  deed  or  writing  whereof  the  memorial  is  so  registered  that  contains 

or  expresses  the  parcels  mentioned  in  all  the  said  deeds,  and  directions  how 

to  find  the  registering  the  same. 

Every  memorial  is  to  be  compared  h\  an  officer  of  the  registrj'  with  the  Errors  may  be 
instrument  to  which  it  relates ;  and  any  clerical,  trifling,  or  obvious  errors  I'^ctitied. 
may  be  corrected  by  him.  But  if  any  error  is  found  which  appears  to  the 
officer  vmsuitable  for  such  correction,  its  nature  must  be  notified  to  the 
person  who  has  left  the  memorial  in  the  office,  and  (unless  he  satisfies 
the  registrar  that  it  is  sufficient)  the  memorial  may  be  returned  and  the 
registration  be  cancelled,  the  fee  paid  being  retained,  but  no  fee  charged 
on  a  substituted  memorial. 

Forms  of  memorials  ax'e  prescribed  by  the  rules,  and  are  obtainable  at 
the  Land  Eegistry. 

A  memorial  to  be  registered  pursuant  to  any  Act  for  the  time  being  in   Stamp. 
force  relating  to  the  public  registering  of  deeds  in  England  or  Ireland  is 
liable  to  a  stamp  duty  of  2s.  (id.,  unless  the  instrument  to  be  registered  is 
chargeable  with  a  less  duty,  in  which  case  the  stamp  on  the  memorial  will 
be  the  same  as  that  on  the  instrument :  Stamp  Act,  1891,  Schedule. 
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No.  VI. 

MEMOKIx\.L    of  Deed    of  Conveyance  of  Land  in  York- 
shire (.s). 

^'olume  — .     Page  — .     No.  — . 

liidiiuj  of  Yorksliiir.     liegistyy  of  Deeds. 

Memorial  of  a  deed  of  Conveyance  for  Eegistration. 

Date — 1st  .January,  19 — , 

Parties — John  Smith,  of,  Sec,  of  the  one  part ; 

Piobert  Jones,  of,  &c.,  of  the  other  part. 
Description  of  lands — • 
All  that,  Arc.  {as  in  deed). 
"Witnesses — 

A.  B.,  of,  iScc,  witness  to  the  execution  by  John  Smith. 
C.  D.,  of,  &c.,  witness  to  the  execution  by  Robert  Jones. 
(Signed)         John  Smith.         (l.s.) 
Witness— X.  Y. 

(Other  forms  of  Memorials  will  be  found  in  the  Seliedule  to  the 
Laud  Registry  {Middlesex  Deeds)  Rules,  1892,  and  in  the 
Schedule  to  the  North  Riding  of  Yorksliire  Registry  Rides, 
1885.) 

Eegulations  as       (s)  See  Dissertation,  pp.  V-l  et  se<j.     Memorials  of   assurances  and  Wills 

tomenionals       relating  to  land  in  Yorkshire  are  subject  to  the  following  (among  other) 

lands  in  regulations  : — 

Yorkshire.  jjj  ^j^g  ^.j^gg  Qf  c^  deed  the  memorial  must  be  under  the  hand  and  seal  of 

some  or  one  of  the  parties  thereto,  or  some  or  one  of  their  or  his  heirs, 
executors,  administrators,  guardians,  or  trustees,  and  must  be  attested  bj' 
one  or  more  witnesses,  one  of  whom  at  least  must  have  been  a  witness  to 
the  execution  of  the  deed,  and  must  contain  (a)  the  date  of  the  deed ; 
(b)  the  names  and  descriptions  of  the  residences  and  occupations  of  all  the 
parties  to  the  deed ,  so  far  as  set  out  therein ;  (c)  the  names  and  descrip- 
tions of  the  residences  and  occupations  of  all  the  witnesses  to  the  execution 
of  the  deed,  so  far  as  appear  therein ;  (d)  a  description  of  all  the  lands 
affected  by  the  deed  within  the  riding,  and  the  names  of  all  the  parishes 
wherein  the  same  are  situate,  in  such  manner  as  the  same  are  expressed 
or  mentioned  in  the  deed,  or  to  the  same  efiect ;  (e)  the  name  and  descrip- 
tion of  the  residence  and  occupation  of  the  person  on  whose  behalf  the 
memorial  is  to  be  registered:  Yorkshire  Eegistries  Act,  1884,  s.  6  (1). 
In  the  case  of  a  Will,  the  memorial  must  be  under  the  hand  and  seal  of  one 
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No.   YII. 

NOTICE    to    Purchaser    to    Forfeit   Deposit   and   Cancel 
Agreement (0- 

To  C.  D.,  of,  &c.  {the  Purchaser),  and  all  others  whom  it  may 
concern : 

Whereas  by  an  Agreement  dated,  &c.,  the  Vendors  agreed  to  Memorandum 
sell  and  the  Purchaser  agreed  to  purchase  {parcels,  d-c.)  and  °  greemen  . 
it  was  also  agreed  that  if  the  Purchaser  should  make  default  in  Agreement  to 

,«  n         c        •     L  1    e        n  ii  ii        forfeit  deposit 

payment  oi  any  sum  due  tor  interest  tor  three  calendar  months  money  on 
after  the  same  should  become  due,  or  if  the  Purchaser  should  '^^^'^"'^• 
fail  to  complete  the  purchase  in  accordance  with  that  Agreement, 
then  the  deposit  money  should,  at  the  Vendor's  absolute  option, 
be  forfeited : 

of  the  trustees  or  executors  of  the  Will,  or  of  some  or  one  or  more 
persons  claiming  an  interest  thereunder  in  some  of  the  lauds  affected 
thereby  within  the  riding,  and  must  be  attested  by  one  or  more  witnesses, 
and  must  contain  (a)  the  date  of  the  Will ;  (b)  the  date  of  the  death  of  the 
testator;  (c)  the  name  and  description  of  the  residence  and  occupation 
of  the  testator,  so  far  as  set  out  in  the  Will ;  (d)  the  names  and  descriptions 
of  the  residences  and  occupations  of  all  the  witnesses  to  such  Will,  so  far  as 
appear  therein  ;  (e)  a  description  of  all  the  lands  affected  by  the  Will  within 
the  riding,  and  the  names  of  all  the  parishes  wherein  the  same  are  situate, 
so  far  and  in  such  manner  as  the  same  are  expressed  or  mentioned  in  the 
Will,  or  to  the  same  effect ;  (f)  the  name  and  description  of  the  residence 
and  occupation  of  the  person  on  whose  behalf  the  memorial  is  to  be 
registered  :  s.  G  (2). 

Regulations  are    also   prescribed    for   the   registration   of    memorials   of   Memorials  of 
orders  of  a  Court,  or  certificates  of  appointments  of  trustees  in  bankruptcy,   oj^^ers  of 
private  Acts  of  Parliament,  awards  and  orders  of  the  Land  Commissioners  ' 

(now  the  Board  of  Agriculture  and  Fisheries),  and  memoranda  of  liens  or 
charges:  s.  6  (3)— (6),  s.  7. 

No  deed  or  Will  can  be  registered  unless  the  original  or  one  of  the  Production  of 
originals  of  the  deed,  or  the  probate  of  the  Will,  be  produced  to  the  registrar  original  deed, 
at  the  time  of  registration  :  s.  8.  registrar. 

After  the  registration  of  any  deed  or  Will,  a  certificate  of  such  registration  Certificate  of 
is  directed  to  be  indorsed  on  the  deed  or  Will  or  probate,  which  certificate  is  registration, 
receivable  in  evidence  :  s.  9. 

Rules  have  been  made  under  the  Act  for  the  several  ridings  containing 
further  regulations  and  prescribing  fonns  to  be  used. 

[t)  A  notice  to  rescind    "without   prejudice"  is  void:  Re   Weston   and 
Thomas,  1907,  1  Ch.  244  ;   7(3  L.  J.  Ch.  179. 
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Payment  of  And  WHEREAS  the  Pui'chaser  paid  to  the  Vendors  the  deposit 

and'acceptance  luoiiey  agreed  to  be  paid  and    entered  into   possession  of   the 
of  title.  hereditaments  agreed  to  be   purchased  and  accepted  the   title 

thereto  : 
Default  in  And  -WHEREAS  default  was  long  since  made  in  payment  of  the 

purchase-         residue  of  the  purchase-money  or  of  the  interest  accruing  due 
™''""^'-  thereon : 

Notice  of  NOW    we    {names   of    Vendors)    hereby  declare    the  purchase- 

forfeiture  of  '  -I.  ICP-T 

deposit-money    money  paid  under  the  said  Agreement  to  be  forfeited,  and  we 

possessfon^of'^'    hereby  further  give  to  3'ou  the  said  {name  of  Purchaser)  Notice 

hereditaments.  ^}jr^|;  -^yg  hereby  cancel  the  said  Agreement  and  declare  the  same 

to  be  at  an  end  and  hereby  require  you  to  deliver  up  to  us  the 

possession  of  the  hereditaments  comprised  in  the  said  Agreement, 

or  so  much  thereof  as  has  not  been  already  duly  sold. 

As  WITNESS,    t^'C. 


No.  Yiir. 

AGREEMENT  by  Vendor  to  jmi  Death  Duties. 

Parties.  AN    AGREEMENT,    made,    &c.,   Between   A.  B.  (hereinafter 

called  the  Vendor)  of  the  one  part,  and  C.  D.  (hereinafter  called 

Supplemental  the  Purchaser)  of  the  other  part,  Supi^lemental  to  an  Indenture 
(hereinafter  called   the  Principal  Indenture)  dated,  &c.,  being  a 

Conveyance  of  certain  parts  of  the Estate,  in  the  County 

of : 


to  convej'ance. 


Agreement  to         WHEREBY  the  Veudor  (as  was  agreed  on  the  execution  of 

pay  duties  and    ,  i        -p,    •       .       ,    t     i  tit  i       t^        t  i  • 

for  indemnity,  the  Principal  Indenture)  now  undertakes  that  the  \  endor  or  nis 
successors  in  title  [or  the  persons  deriving  title  under  him], 
will  duly  pay  and  discharge  all  estate  and  other  duties  payable 

on  the  death  of  his  father,  the  late ,  who  died  on  the  

day  of [u]  (being  at  his  death  tenant  for  life  in  possession 

[it)  This  Precedent  can  readily  be  adapted  to  meet  the  case  where  the 
vendor  obtained  the  property  under  a  voluntary  conveyance  which  was 
executed  within  three  years  of  completion,  see  Fin.  (1909-10)  Act,  1910, 
s.    59.      In    that    case    recite    the   voluntary   conveyance    and    say  here 

"  all  estate  and  other  duties  which  may  become  payable  in  the 

event  of  the  death  of {the  Donor)  within  three  years  from 

the  date  of  the  execution  of  the  recited  Voluntary  Conveyance." 
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of  the  said  Estate),  and  that  the  Vendor  and  his  representatives 
will  at  all  times  hereafter  save  harmless  and  keep  indemnified 
the  Purchaser,  his  estate  and  effects,  and  the  persons  deriving 
title  under  him,  and  all  and  singular  the  land  and  hereditaments 
comprised  in  the  Principal  Indenture  from  and  against  all 
proceedings,  costs,  claims  and  expenses  on  account  of  any 
omission  to  pay  the  said  duties  or  any  part  thereof  or  any 
interest  thereon,  or  in  anywise  relating  thereto,  and  also  will  on 
payment  of  the  said  duties  forthwith  procure  and  deliver  free  of 
expense  to  the  Purchaser  or  the  persons  deriving  title  under  him 
a  certificate  f)ursuant  to  section  Eleven  of  the  Finance  Act,  1894, 
of  such  payment  as  aforesaid. 

As  WITNESS,  &C. 
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Part  III. 

EXCHANGES,    PARTITIONS,    ENFEANCHISEMENT   AND 
ENLARGEMENT  OF  TERM   DEEDS. 

Section  I. 


At  common 
law. 


E.  P.  Act, 
1845. 


How  effected. 


S.  L.  Acts. 


Trustees. 


Lunatics, 


EXCHANGES. 

Preliminahy  Note. 

Exchanges  at  common  law  required  neither  livery  of  seisin  nor  a 
deed,  but  only  the  entry  of  the  parties  on  the  land  taken  by  them 
respectively,  and  a  mutual  warranty  was  implied. 

Since  the  1st  October,  1845,  an  exchange  is  void  unless  made  by  deed 
and  implies  no  condition  at  law  :  Pt.  P.  Act,  I8i5,  ss.  3  and  4.  As  to 
the  conditions  formerly  implied,  see  4  Cru.  Dig.  tit.  XXXII.,  c.  6,  20. 

Exchanges  may  be  effected  by  one  deed  executed  in  duplicate  or  by 
two  deeds. 

A  tenant  for  life,  or  the  persons  having  the  powers  of  a  tenant  for  life, 
can  make  an  exchange  with  or  without  the  payment  of  equality  money  : 
S.  L.  Act,  1882,  s.  3  (iii.) ;  and  deal  with  easements  where  land  is 
exchanged  :  S.  L.  Act,  1890,  s.  5.  Where  easements  are  to  be  exchanged 
apart  from  land,  the  transaction  should  be  carried  out  by  cross  sales  : 
Be  Brotherton,  1908,  W.  N.  56  (C.  A.) ;  but  see  Ee  Bracken,  1903,  1 
Ch.  265  ;  72  L.  J.  Ch.  101.  As  to  raising  equality  money  by  mort- 
gage of  settled  land,  see  S.  L.  Act,  1882,  ss.  5,  18,  24  (4),  40,  45  (3), 
and  54.  S.  L.  Act,  1890,  s.  12,  provides  that  in  exchanges  between  the 
tenant  for  life  and  the  settled  property  the  trustees  shall  stand  in 
the  place  of  the  tenant  for  life  and  have  his  powers. 

Where  trustees  hold  land  upon  trust  for  sale,  they  can  exchange  if 
given  express  powers  or  powers  by  reference  to  the  Settled  Land  Acts. 
If  they  have  no  such  powers,  an  Order  under  s.  7  of  the  S.  L.  Act, 
1884,  should  be  obtained  authorising  the  person  entitled  to  the  income 
of  the  proceeds  of  sale  to  exchange.  Where  trustees  have  a  power 
of  sale,  the  tenant  for  life  is  the  proper  person  to  effect  the  exchange. 
As  to  Vesting  Orders,  see  T.  Act,   1893,  s.  31. 

The  Lunacy   Act,  1890,  s.   120  (b),   authorises  the  committee   of  the 
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estate  of  a  luimtic  to  exchange  under  an  Order    in   Lunacy.   See  also 
S.  L.  Act,  lt^s2,  s.  62  ;  Lunacy  Act,  1908,  s.  L 

Tlie  Tithes  Acts,  1842,  1846,   and    1860,  contain  provisions   enaV>ling   Ecclesiastical 
the  exchange  of  glebe  lauds. 

Whether  an  exchange  is  effected  by  one  deed  executed  in  duplicate  or  stamps. 
by    two  deed.s,   the  stamp  on  each  deed,  if  no  money  or    a  less  sum 
than  £100  is  paid  for  equality  of  exchange,  is  10s. 

If  a  sum  exceeding  £100  is  paid  for  equality  of  exchange,  the  stamp 
on  the  principal  or  only  deed  will  be  the  same  as  on  a  conveyance 
on  sale  for  the  consideration,  and  that  duty  only.  If  there  is  more  than 
one  deed,  the  other  deed  or  deeds  will  have  a  10s.  stamp  :  Stamp  Act, 
1891,  s.  73,  and  Schedule  under  heading  "Exchange  or  Excambion.  " 
If  the  equality  money  exceeds  £100  and  does  not  exceed  £500,  the  duty 
is  10s.  per  cent.,  but  if  it  exceeds  £500  the  duty  is  £1  per  cent.  : 
Fin.  (1909-10)  Act,  1910,  s.  73.  Where  the  equality  money  is 
between  £100  and  £500,  Form  No.  11,  Sect.  HI.  of  Miscellaneous 
Forms  in  I'urchase  Deeds,  sup.,  should  be  used. 

It  is  not  clear  whether  an  exchange  is   a   "transfer   on  sale"   within   lucremcnt 
the  meaning  of  Fin.   (1909-10)  Act,  1910,  s.  1  (a).     In  Be  Brotherton,   ^'^^^^^  •J^^^y- 
1908,  W.N.  56;  77  L.   J.   Ch.    373,  a  distinction  was  drawn  between 
an  exchange  and  cross  sales  ;  and  it  is  conceived  that  it  may  be  con- 
tended that  increment  value  duty  does   not   attach   on  an  exchange  as 
not  being  a  "  transfer  on  sale,"  whether  equality  money  is  paid  or  not. 

Exchanges  ajid  Partitions  binder  tlie  General  Inclosure  Acts. 

An  application  for  an  order  of  exchange  under  these  Acts  may  be  By  whom 
made  to  the  Board  of  Agriculture  and  Fisheries  by  the  following  exchange  may 
persons,  namely  :  (1)  The  person  in  the  actual  possession  or  enjoyment,  be  made. 
or  receipt  of  the  rents  and  profits,  of  any  such  land,  except  a  tenant 
for  life  or  for  years  holding  under  a  lease  or  an  agreement  for  a  lease  on 
which  a  rent  of  not  less  than  two-thirds  of  the  clear  yearl\-  value 
of  the  premises  shall  have  been  reserved,  aud  except  any  tenant  for 
years  holding  under  any  lease  or  agreement  for  a  lease,  for  a  term  wdiich 
has  not  exceeded  fourteen  years  from  the  commencement  thereof,  and 
except  any  tenant  from  year  to  year,  or  at  will  or  sufferance  ; 
(2)  where  the  land,  «tc.  has  been  leased,  or  agreed  to  be  leased,  to  any 
person  for  life  or  for  years  by  a  lease  or  agreement  on  which  a  rent  of 
not  less  than  two-thirds  of  the  clear  yearly  value  of  the  premises 
shall  have  been  reserved,  or  where  the  land,  &c.,  shall  })C  in  the  posses- 
sion of  a  tenant  from  year  to  year,  or  at  will  or  sutferance,  or  shall  have 
been  leased  or  agreed  to  be  leased  for  a  term  which  shall  not  have 
exceeded  fourteen  years  from  the  commencement  tiiereof,  then  the 
person    for    the    time    being  entitled    to    the   land,    tV:c.,    in  reversion 
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immediately  expectant  on  the  term  created  or  agreed  to  be  created  by 
the  lease  or  agreement  for  a  lease,  or  subject  to  the  tenancy  from  year 
to  year  or  at  will  or  suflferance  ;  (3)  where  the  land,  &.c.,  has  been 
leased,  or  agreed  to  be  leased,  to  any  person  for  life  or  years  by  any 
lease  or  agreement  for  a  lease  on  which  a  rent  of  less  than  two-thirds  of 
the  clear  yearly  value  shall  iiave  been  reserved,  and  of  which  the  term 
shall  have  exceeded  fourteen  years  from  the  commencement  thereof, 
the  person  for  the  time  being  in  the  actual  receipt  of  the  rent  reserved 
upon  such  lease  or  agreement  for  a  lease  jointly  with  the  person 
liable  to  the  payment  of  the  rent;  and  (4)  where  any  person  shall  be  in 
possession  or  enjoyment,  or  receipt  of  the  rents  and  profits  of  the  land, 
&.C.,  under  any  writ  of  execution,  or  as  a  receiver  under  any  order  of  any 
Court  of  equity,  the  person  who,  but  for  such  writ  or  order,  would  have 
been  in  such  possession,  &c.,  jointly  with  the  person  in  possession,  ifec, 
by  virtue  of  such  writ  or  order:  Inclosure  Act,  1845  (8  &,  9  Vict.  c. 
118),  ss.  16,  147  ;  Inclosure  Act,  1848  (11  &  12  Vict.  c.  99),  s.  13. 

Before  the  order  is  confirmed,  notice  has  to  be  given  by  advertise- 
ment in  two  successive  weeks,  and  one  month  must  have  elapsed  from 
the  publication  of  the  last  of  such  advertisements,  during  which  month 
any  person  entitled  to  any  estate  in,  or  charge  on,  the  land  may  give 
notice  of  dissent,  and  the  exchange  will  not  be  confirmed  unless  the 
dissent  is  withdrawn  :  Inclosure  Act,  1845  (8  &  9  Vict.  c.  118),  s.  150; 
Commons  Act,  1899. 

The  above  provisions  as  to  exchanges  are  extended  to  partitions  ;  but 
on  an  application  for  a  partition,  a  lessee,  being  a  person  jointly 
interested,  need  not  concur,  and  the  provision  as  to  notice  of  dissent 
does  not  apply  where  the  application  for  a  partition  is  made  by  two- 
thirds  in  value  of  the  persons  interested  in  the  subject-matter  of  the 
partition  :  Inclosure  Act,  1848  (11  it  12  Vict.  c.  99),  s.  13  ;  Inclosure  Act, 
1859  (22  &  23  Vict.  c.  43),  ss.  10,  11.  The  application  must  be  made 
by  persons  interested  in  the  land  :  Jacomh  v.  Turner,  1892,  1  Q.  B.   47. 

Exchanges  may  be  made  with  an  exception  and  reservation  of  mines 
and  minerals  and  rights  and  easements  for  working  them  :  Inclosure 
Act,  1847  (10  &  11  Vict.  c.  Ill),  s.  4. 

Exchanges  and  partitions  may  be  made  of  rights  of  common,  rights 
of  fishing,  manorial  and  other  rights,  and  all  easements  over  any  land, 
and  all  quit  rents,  chief  rents,  heriots,  tithes  and  rentcharges  for  any 
other  of  such  easements,  rights  and  things,  and  whether  of  the  same  or 
a  like  or  different  nature,  or  for  land  :  Inclosure  Act,  1849  (12  &  13 
Vict.  c.  83),  s.  7. 

Where  two  or  more  persons  are  interested  jointly,  severally,  as  a  class 
or  in  common,  the  application  of  two-thirds  in  value  of  the  persons  so 
nterested  will  be  deemed  the  application  of  all  persons  interested  :  ib. 

Any  person  interested  in  several  subject-matters  of  exchange  held 
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under  separate  titles,  or  for  distinct  and  separate  interests,  or  subject 
to  separate  charges  or  incumbrances,  raay  effect  exchanges  of  such  several 
subject-matters  of  exchange  in  such  and  the  same  manner  as  if  different 
persons  had  been  interested  therein  :  ib.,  s.  11. 

Any  person  interested  in  any  land  or  other  subject-matter  of  partition 
in  undivided  shares  held  under  separate  titles,  or  for  distinct  and 
separate  interests,  or  subject  to  separate  charges,  may  effect  a  partition 
of  the  same  in  such  and  the  same  manner  as  if  different  persons  had 
been  interested  therein  :  Inclosiire  Act,  1852  (15  k,  16  Vict.  c.  79),  s.  31. 

Persons  interested  in  undivided  parts  or  shares  of  any  land  or  other 
subject-matter  of  partition,  and  also  interested  in  the  entirety  of  land  or 
other  subject-matter  of  exchange,  may  effect  a  partition  and  exchange 
at  one  and  the  same  time  :  ih.,  s.  32. 

Where  any  land  has  been  leased  for  a  term  which  shall  have  exceeded 
one  hundred  years  from  the  commencement  thereof,  and  it  shall  be 
shown  to  the  satisfaction  of  the  boai'd  that  no  rent  or  acknowledgment 
has  been  paid  or  given  for  twenty  years,  or  that  the  person  entitled 
to  the  rent  reserved  upon  such  lease  cannot  upon  reasonable  inquiry  be 
ascertained,  the  person  in  the  actual  possession  of  the  land  or  in  the 
actual  receipt  of  the  rents  and  profits  as  owner  of  such  term  is  to  be 
deemed  the  person  interested  within  the  meaning  of  the  Acts  :  Inclosure 
Act,  1854  (17  &  18  Vict.  c.  97),  s.  4. 

Orders  may  be  made  on  the  application  of  parties  in  possession  under 
any  agreement  for  an  exchange  or  partition  :  ib.,  s.  5. 

Railway  and  other  public  companies  are  persons  interested  within  the 
meaning  of  the  Acts  :  Inclosure  Act,  1857   (20  (fe  21  Vict.  c.  31),  s.  4. 

On  exchanges  or  partitions  inequality  of  value  may  be  compensated 
by  a  perpetual  rentcharge,  where  the  deficiency  in  value  does  not 
exceed  one  eighth  part  of  the  whole  value  :  ib.,  ss.  6,  7,  8. 

Lands  taken  upon  any  exchange  or  allotted  in  partition  under  the 
Acts  enure  to  the  same  uses  and  subject  to  the  same  conditions,  charges 
and  incumbrances,  as  the  land  given  in  exchange  or  the  undivided 
share  in  respect  whereof  the  land  is  allotted  would  have  stood  limited  or 
been  subject  to  if  the  order  for  exchange  or  partition  had  not  been 
made  :  Inclosure  Act,  1845  (8  ik  9  Vict.  c.  118),  s.  147;  Inclosure  Act, 
1848  (11  &  12  Vict.  c.  99),  s.  13. 

On  an  exchange  or  partition  under  the  General  Inclosure  Acts  an 
investigation  of  title  is  unnecessary,  because  each  party  will  hold  the 
lands  taken  by  him  by  the  same  title  as  that  by  which  he  held  before 
the  land  given  by  him. 
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No.  I. 
AGEEEMENT  for  an  Exchange. 

Parties.  AN  AGEEEMENT,  made  the day  of ,  Between  A.  B., 

of,  &c.,  of  the  one  part,  and  C.  D.,  of,  &c.,  of  the  other  part. 
Parties  agree         1,  Xhe  said  A.  B.,  being  seised  {a)  or  claiming  to  be  seised  in 

to  exchange.  .  cri         •  n         l^        a    i  ,^     ■\    t 

fee  Simple  oi  \or  having  power  under  the  settled  Land  Acts, 
1882  to  1890,  to  exchange]  the  hereditaments  comprised  in  the 
first  Schedule  hereto,  and  the  said  C.  D.,  being  seised  or  claiming 
to  be  seised  in  fee  simple  of  \or  having  power,  &c.]  the  heredita- 
ments comj)rised  in  the  second  Schedule  hereto,  hereby  agree 
to  exchange  the  same  [and  the  said  C.  D.  agrees  to  pay  to  the 
said  A.  B.  the  sum  of  £ by  way  of  equality  of  exchange] . 

Completion  of        2.  Thb  exchange  shall   be  completed   [and  the  said  sum  of 

Si for  equality  of  exchange  shall  be  paid  (/>)]  on  the day 

of next,  and  from  that  day  each  party  shall  be  entitled  to  the 

possession  or  receipt  of  the  rents  and  profits  of  the  hereditaments 
to  be  taken  by  him,  the  outgoings  up  to  that  time  being  cleared  by 
the  present  owner  [and  if  from  any  cause  whatever  the  exchange 
shall   not   be  completed  on  that  day  the  said  C.  D.  shall  pay 

interest  on  the  said  sum  of  ^ at  the  rate  of  .£4:  per  cent,  per 

annum  from  that  day  until  the  completion  of  the  exchange]. 

Title.  3.  The   title   to   the  hereditaments   comprised    in    the    first 

Schedule  hereto  shall  commence  with,  &c. 
{Other  special  conditions,  if  necessary.) 

4.  The  title  to  the  hereditaments  comprised  in  the  second 
Schedule  hereto  shall  commence,  &c. 

{Other  special  conditions,  if  necessary ;  sec  List  of  Forms  of 
Special  Conditions,  p.  137,  siq).) 

Objections  and  5.  All  objectioiis  and  requisitions  by  either  party  to  or  on  the 
title  or  evidence  of  title  or  the  abstract  of  title  to  the  projjerty  to 
be  taken  by  him  or  this  Agreement  shall  be  stated  in  writing  and 

sent  to  the  solicitors  of  the  other  party  within days  from  the 

delivery  of  the  abstract,  and  subject  thereto  the  title  shall  be 
deemed  accepted,  and  all  objections  and  requisitions  not  made 
within    that    time    shall    be    deemed    to    be    waived,  and   an 

(a)  Sometimes  recitals  of  the  interests  claimed  by  the  parties  are 
inserted. 

{h)  Sometimes  arrangements  are  made  for  allowing  the  equality  money  to 
be  left  on  mortgage. 


requisitions. 
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abstract,  though  in  fact  imperfect,  shall  be  deemed  perfect  except 
for  the  purpose  of  any  further  objections  or  requisitions  which 
could  not  be  taken  or  made  on  the  information  therein  contained : 
And  an  answer  to  any  objection  or  requisition  shall  be  replied  to 
in  writing  within  ten  days  after  the  delivery  thereof,  and  if  not 
so  replied  to  shall  be  considered  satisfactory  and  time  shall  be 
deemed  in  all  respects  as  of  the  essence  of  this  clause  :  And  if 
either  party  shall  make  any  objection  or  requisition  in  respect  of 
the  title  or  any  matter  relating  or  incidental  to  the  exchange, 
which  the  other  party  shall  be  unable  or  on  the  ground  of  expense 
unwilling  to  remove  or  comply  with,  or  if  imy  question  shall  arise 
as  to  the  deeds  of  exchange,  and  the  objecting  party  shall  not 
withdraw  such  objection  or  requisition  or  waive  the  question 
within  seven  days  after  being  required  so  to  do,  the  party  to 
whom  the  objection  or  requisition  shall  be  made  may  by  notice 
in  writing  delivered  to  the  other  party  or  his  solicitors  (notwith- 
standing any  intermediate  negotiation  or  litigation),  rescind  this 
Agreement,  in  which  case  the  abstract  of  title  and  all  other  papers 
which  shall  have  been  delivered  by  either  party  to  the  other  shall 
be  mutually  returned,  and  neither  party  shall  have  any  claim 
against  the  other  for  costs,  compensation,  or  otherwise. 

6.  The  Deed  of  Exchange  shall  be  prepared  by  the  said  A.  B.,  preparation 
and  the  engrossment  thereof  shall  be  delivered  to  the  solicitors  °^  'J*^®'^  °^ 

c>  exchange. 

of  the  said  C.  D.  at  least  ten  days  before  the  date  fixed  for 
completion  for  execution  by  the  said  C.  D.  and  all  other  parties 
(if  any)  necessary  for  conveying  the  hereditaments  to  be  conveyed 
by  him,  and  for  enabling  his  solicitors  to  engross  the  duplicate, 
which  shall  within  two  days  be  delivered  to  the  solicitors  of  the 
said  A.  B.  for  execution  by  him  and  all  other  parties  (if  any) 
necessary  for  conveying  the  hereditaments  to  be  conveyed  by 
him.  Completion  shall  be  effected  by  an  exchange  of  the 
original  and  duplicate,  and  the  said  A.  B.  shall  free  of  cost 
produce  the  original  duly  stamped,  to  enable  the  said  G.  D.  to 
stamp  the  duplicate  {<■).  [The  costs  of  and  incidental  to  the 
preparation,  approval,  stamping,  and  execution  of  the  original 
and  duplicate  shall  be  borne  by  the  parties  hereto  in  equal 
shares.]  The  draft  of  the  said  Deed  of  Exchange  for  perusal  and 
approval  on  behalf  of  the  said  C.  D.  and  other  necessary  parties 

(c)  If  equality  money  is  paid,  the  ad  valorem  stamp  should  be  on  the  deed  Denoting 
retained  by  the  person  who  pays  the  money.     This  deed  should  be  the  original,   ^**™P- 
a  denoting  stamp  should  be  placed  on  the  duplicate. 
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as  aforesaid  shall  be  left  at  the  ofSce  of  his  solicitors  at  least 
seven  days  before  the  delivery  of  the  engrossment  [and  time 
shall  be  of  the  essence  of  this  clause]. 

[6a.  On  the  day  fixed  for  completion  the  transaction  shall  be 
carried  out  by  mutual  conveyances  of  even  date,  each  conveyance 
to  be  prepared  by  and  at  the  expense  of  the  party  to  whom  the 
same  is  made.  And  each  of  the  parties  shall  acknowledge  the 
right  of  the  other  to  production  of  the  conveyance  retained  by 
him.] 

7.  The  provisions  of  the  Vendor  and  Purchaser  Act,  1874,  and 
of  the  Conveyancing  Acts,  1881,  1882,  relating  to  contracts  for 
sale  shall  apply  to  this  Agreement  in  like  manner  as  if  the  same 
were  an  agreement  for  mutual  sales. 

As  WITNESS,   &c. 

The  First  Schedule  above  referred  to. 
Particulars  of  hereditaments  to  be  conveyed  by  the  said  A.  B. 

The  Second  Schedule  above  referred  to. 
Particulars  of  hereditaments  to  be  conveyed  by  the  said  C.  D. 


Parties. 


Agreement  to 
be  carried  out 
under  S.  L. 

Acts. 


No.  II. 

AGKEEMENT  for  Exchange  heticccn  a  Tenant  for  Life 
coid  Trustees  for  the  inirposca  of  the  Settled  Land 
Acts,  acting  on  hehalf  of  an  Infant  Tenant  for  Life, 
incluclinfi  jirovisions  as  to  Incumbrances  and  Death 
Duties  {<■). 

AN  AGREEMENT  made,  &c.,  Betaveen  A.  B.,of,  &c.  (hereinafter 
called  the  Tenant  for  Life),  of  the  one  part,  and  C.  D.,  of,  &c.,  and 
E.  F.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the  other  part : 

1.  This  Agreement  is  entered  into  by  the  Tenant  for  Life  as 
tenant    for    life   of    the    estates  known    as    the   Estates, 


(r/)  It  is  sometimes  {e.g.,  where  the  recitds  are  likely  to  be  lengthy)  more 
convenient  to  take  cross  conveyances  in  place  of  a  deed  of  exchange. 
Clause  6a  is  alternative  to  clause  6.  In  the  case  of  an  exchange  of  ease- 
ments under  the  S.  L.  Acts  where  no  land  is  exchanged  the  transaction  must 
be  effected  by  cross  sales:  see  Be  Brotherton,  1908,  W.  N.  56;  and  </.  R': 
Bracken,  1903,  1  Ch.  265  ;   72  L.  J.  Ch.  101. 

(e)  This  Precedent  is  somewhat  complicated,  but  is  inserted  as  a  suggestion 
in  dealing  with  various  incumbi'ances  under  the  S.  L.  Acts.  The  S,  L.  Act, 
1882,  s.  3  (iii.),  authorises  exchanges, 
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situated  in  the  County  of  ,  under  a  Settlement  dated  the 

day  of ,  and  made  between,  &c.,  and  by  the  Trustees 

as  the  trustees  for  the  purj)oses  of  the  Settled  Land  Acts,  1882 

to  1890,  of  the  Will  dated  the  — - —  day  of  ,  and  jn'oved  on 

the  day  of  ,  of  the  late  X.  Y.  (who  died  on  the 

day  of  ).     The  Trustees  are  acting  on  behalf  of  G.  H.,  an 

infant  tenant  for  life  of  the  hereditaments  in  the  County  of , 

mentioned  in  the  second  Schedule  hereto,  who  was  born  on  the 

day  of  ,  and  this  Agreement    shall   be   carried    into 

effect  by  all  the  parties  hereto  under  the  powers  of  the  Settled 
Land  Acts,  1882  to  1890. 

2.  The  Tenant  for  Life  shall  convey  All  those,  &c.,  all   of  Tenant  for  Life 
which  hereditaments  are  more  particularly  described  in  the  first  j^opei^ty'^m 
Schedule  hereto  and  are  delineated  on  the  plan  No.   1  hereto,  ^^"^^  Schedule. 
and  are  thereon  edged  red,  in  consideration  and  exchange  for  the 
hereditaments  mentioned  in  clause  4  of  this  Agreement  and  of 

the  sum  of  £ ,  by  way  of  equality  for  exchange  to  be  paid  by 

the  Trustees  to  the  Trustees  of  the  said  Settlement  for  the 
purposes  of  the  said  Acts. 

3.  The  Tenant  for  Life  shall  either  convey  the  hereditaments  Manner  in 
mentioned  in  clause  2  hereof  unto  and  To  the  use  in  fee  simple  of  for  Life  to  con- 
the  mortgagees,  who  have  a  charge  on  the  hereditaments  men-  1.!^;!,°!'!.',"^*^'^° 
tioned  in  clause  4  hereof,  by  way  of  substitution  pursuant  to  sub-  br-inee. 
section  4  of  section  twenty-four  of  the  Settled  Land  Act,  1882,  and 

so  that  the  equity  of  redemption  shall  become  subject  to  the  limita- 
tions of  the  said  Will  in  place  of  the  hereditaments  mentioned 
in  clause  4  hereof,  or  in  such  other  manner  as  the  Trustees  may 
in  accordance  with  the  Settled  Land  Acts,  1882  to  1890,  direct. 

4.  The  Trustees  and  all  other  necessary  parties  (if  any)  shall  Trustees  to 
convey    All   those    hereditaments    known    as,   &c.,   and   more  pertyin^se°conci 
particularly    described    in    the    second    Schedule    hereto    and  uses''of'^*° 
delineated  on  the   plan  No.  2  hereto,  and  thereon  edged  blue,  Settlement. 
To  THE  uses  of  the  said  Settlement  in   accordance   with  sub- 
section 2  of  section  twenty-four  of  the   Settled  Land  Act,  1882, 

or  in  accordance  with  sub-section  4  of  that  section,  as  the  Tenant 
for  Life  may  direct. 

5.  The  abstract  of  title  to  the  property  of  the  Tenant  for  Life  Commence- 
shall  commence  with  an  Indenture  of  Disentail  dated  the 

day  of  ,  And  the  abstract  of  title  to  the  property  of  the 

Trustees  shall  commence  with  a  Voluntary  Settlement  dated  the 
day  of ,  And  the  prior   titles  shall  not  be  required, 
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inquired  into,  or  objected  to,  whether  the  documents  relating  to 
the  same  shall  ajipear  to  be  respectively  in  the  possession  of  the 
Tenant  for  Life  or  the  Trustees  or  not,  and  no  objection  shall  be 

taken    on    the  ground   that   the    said    Settlement   of   was 

originally    voluntary    (add  ani/  ncccsmrij  conditions   as    to    titlr, 
stamps,  tC-c.     See  Lists  of  Si)ecial  Conditions,  p.  137,  sup.). 
Identity.  6.  The  Tenant  for  Life  and  the  Trustees  shall  not  be  respec- 

tively entitled  to  require  any  further  or  other  evidence  of  the 
identity  of  the  property  than  such  (if  any)  as  is  afforded  by 
comj)arison  of  the  descriptions  in  the  abstracted  documents 
respectively,  and  (if  they  shall  respectively  require  it)  a  statutory 
declaration  to  be  made  at  the  expense  of  the  person  or  persons 
requiring  it  that  the  property  has  been  held  by  the  Tenant  for 
Life  and  his  predecessors  in  title,  or  by  the  Trustees  and  their 
predecessors  in  title,  as  the  case  may  be,  for  a  period  of  twelve 
years  and  upwards  in  accordance  with  the  respective  titles  shown. 
Incumbrances  7.  Tpi^  property  of  the  Tenant  for  Life  (with  other  family 
Tenant  for        property)  is  subject  to  the  following  family  charges  and  incura- 

Life's  property    ,  l^      1    •      1 

and  manner  in     braUCOS,  that  IS  to  Say  :  — 

to  be^deait"  '^™       ^^'^  ^   .Yearly   joiuture   rentcharge    of    £ ,   limited   by   a 

witii.  Settlement  dated  the day  of to  Lady  S.  for  the  residue 

of  her  life,  with  a  term  and  the  usual  remedies  for  recovering 
the  same.  The  said  jointress  shall  concur  in  the  conveyance  to 
release  the  land  from  this  jointure  rentcharge,  and  a  memoran- 
dum of  such  release  shall  be  indorsed  on  the  Settlement  of  

instead  of  joining  the  Trustees  of  the  jointure  term.  The  Tenant 
for  Life  shall  give  to  the  Trustees  a  separate  undertaking  to  keep 
the  land  conveyed  to  them  indemnified  against  all  claims  in 
respect  of  death  duties  which  will  become  payable  on  the  death 
of  the  said  jointress,  and  the  Trustees  shall  not  require  those 
duties  to  be  commuted. 

(ii.)  A  yearly  jointure  rentcharge  of  J6 payable  to  J.  B. 

and  a  term  of years  for  raising  the  sum  of  i^ for  the 

benefit  of  the  younger  children  of  R.  B.  (the  father  of  the  Tenant 

for  Life),  but  inasmuch  as  the  said  rentcharge  and  term  of 

years  were  created  by  the  Settlement  of  ,  under  which  the 

Tenant  for  Life  is  now  entitled  in  possession,  and  no  money  has 
been  raised  under  section  forty-four  of  the  Conveyancing  and 
Law  of  ProjDerty  Act,  1881,  by  mortgage  or  sale  for  payment  of 

the  said  rentcharge,  nor  has  the  said  term  of  ■ years  been 

conveyed  for  raising  any  money,  the  same  will  be  over-reached 
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under  section  twenty  of  the  Settled  Land  Act,  1882,  and  the 
Trustees  shall  not  raise  any  objection  on  account  thereof. 

(iii.)  A  mortgage  in  fee  simple  to  the Society  executed 

under  a  po^yer  contained  in  the  said  Settlement  of .     The 

said  Society  shall  join  to  convey  the  legal  estate  and  release  the 
hereditaments  mentioned  in  the  first  Schedule  hereto  from  the 
principal  sum  and  interest  remaining  owing  to  them, 

(iv.)  The  life  estate  of  the  Tenant  for  Life  is  also  incumbered. 
The  incumbrancer  shall,  pursuant  to  section  fifty  of  the  Settled 
Land  Act,  1882,  by  a  separate  writing  consent  to  the  Vendor 
exercising  his  statutory  powers  for  giving  eft'ect  to  this  Agreement. 

8.  The  property  of  the  Trustees  is,  with  other  hereditaments,  iiieumbrances 
subject  to  the  following  incumbrances  (that  is  to  say) :—  TrustL^s'  pro- 

(i.)  A  mortgage  in  fee  simple  to  certain  individuals.     These  pertyand 
mortgagees  shall  join  to  convey  the  legal  estate  and  release  the  ^^'h'ch  they  are 
hereditaments  mentioned  in  the  second  Schedule  hereto   from  with, 
the  principal  sum  and  interest  remaining  owing. 

(ii.)  Certain  instalments  of  death  duties  which  on  the day 

of became  payable  on  the  death  of  a  former  tenant  for  life 

under  a  Settlement  prior  to  the  Will  under  which  the  said  G.  H. 
is  at  present  Tenant  for  Life.  The  Tenant  for  Life  shall  make  no 
objection  in  respect  therof  nor  require  the  said  duties  to  be  paid 
before  completion,  but  shall  accept  a  separate  undertaking  by 

to  keep  the  hereditaments  mentioned  in  the  second  Schedule 

hereto  indemnified  against  all  claims  in  respect  of  the  said 
duties,  and  on  the  payment  of  the  final  instalment  to  produce  the 
proper  evidence  of  the  discharge  of  the  said  duties. 

9.  All  objections  and  requisitions    {continue  as  in  douse  5  of  Objections  and 
last  Precedent).  reqnisitions. 

10.  The  said  exchange,  &c.  {as  in  clause  2  of  last  Prercdoit).       Completion. 

11.  On  the  day,  &c.  {as  in  clause  6a  of  last  Precedent).  Mutual  con- 

12.  The  Trustees  shall  not  require  any  covenant  for  title  bv  the  ^ '^^ '^"^■*^^- 

m  iPT-j-  ■         T     1    1  "        •       Covenants  by 

ienant  tor  Life  except  the  statutory  covenants  implied  by  his  Tenant  for  Lite. 
conveying.  As  Beneficial  Owner,  with  a  proviso  {continue  Spec. 
Condit.,  Form  No.  115,  j^.  188,  suj).). 

13.  The  Trustees  shall  be  required  to  give  onl}- the  statutory  covenants  by 
covenants  implied  by  reason  of  their  being  expressed  to  convey  ^^'^^^^t^^s- 

as   Trustees  {add   any   conditions   required   as    to   docu)nents   or 

compensation). 

■    14.  The  provisions  of,  &c.  {as  in  clause  7  of  last  Precedent).         statutory 

A  ,  ,.  1.  *  provisions  to 

As  WITNESS,  cVc.^  Lpplj.. 

{Scliedules  as  i)i  last  Precedent.) 
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No.   III. 


Parties. 


Recital  of 
titles  and  of 
agreement  for 
exchange. 


Convej'ance  of 
even  date. 


Conveyance  of 
land  in  first 
Schedule. 


Parcels. 


Habendum. 


EXCHANGE  hi  Separate  Mutual  Conveyances. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  .^'C,  of  the 
one  part,  and  C.  D.,  of,  &c.,  of  the  other  part : 

Whereas  the  said  A.  B.,  hemg  seised  in  fee  simple  in  posses- 
sion free  from  incumbrances  of  the  hereditaments  mentioned  in 
the  first  Schedule  hereto,  and  the  said  C.  D.,  being  seised  in  fee 
simple  in  possession  free  from  incumbrances  of  the  heredita- 
ments mentioned  in  the  second  Schedule  hereto,  have  agreed  to 
exchange  the  same  [and  the  said  C.  D.  has  agreed  to  pay  the 
sum  of  £ for  equality  of  exchange]  : 

And  whereas,  in  part  performance  of  the  said  agreement,  by 
an  Indenture  bearing  even  date  with  these  presents,  and  made 
between  the  said  C.  D.  of  the  one  part,  and  the  said  A.  B.  of  the 
other  part,  the  hereditaments  mentioned  in  the  second  Schedule 
hereto  have  been  conveyed  by  the  said  C.  D.  to  the  said  A.  B.  in 
fee  simple : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  further 
pursuance  of  the  aforesaid  agreement  and  in  consideration  of 
the  conveyance  made  by  the  said  Indenture  of  even  date  here- 
with [and  of  the  sum  of  i' now  paid  by  the  said  C.  D.  to 

the  said  A.  B.  (the  receipt  whereof  the  said  A.  B.  hereby 
acknowledges)],  the  said  A.  B.,  As  Beneficial  Owner  hereby 
conveys  unto  the  said  C.  D. 

All  those  pieces  of  land  situated  at  ,  in  the  County  of 

,  containing  in  the  whole  — a.  — r.  — p.  or  thereabouts,  and 

more  particularly  described  in  the  first  Schedule  hereto  and 
delineated  on  the  plan  drawn  on  these  presents  and  thereon 
coloured , 

To  hold  unto  and  To  the  use  of  the  said  C.  D.  in  fee  simple. 
{Achioivledgment,  dc,  as  to  documents,  including  the  Conveyance  oj 
even  date,  Form  No.  6,  Sect.  III.,  Purchase  Deeds,  sup.) 

In  witness,  &c. 

{Schedides.) 
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No.   IV. 

EXCHANGE  hy  One  and  the  same  Deed(/). 

THIS  INDENTUKE,  made,  Xc.  {parties  and  first  reeital  as  in  Parties. 
last  Precedent)  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  consideration  of  the  Conveyance  by  the  said  C.  D.  herein-  conveyance 
after  contained  [and  of  the  sum  of  £, now  paid  by  the  said 

C.  D.  to  the  said  A.  B.  for  equality  of  exchange  (the  receipt 
whereof  the  said  A.  B,  hereby  acknowledges)],  the  said  A.  B., 
As  Beneficial  Owner,  hereby  conveys  unto  the  said  C.  D. 

All,  &c.  (as  i>i  last  Precedent,  referring  to  first  Schedide),  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  said  C.  D.  in  fee  simple.    Habendum. 

2.  The    said    A.   B.,    &c.  {acknowledgment   as    to    doeiunents, 
Form  No.  6,  Sect.  III.,  Purchase  Deeds,  sup.,  if  required). 

3.  In  consideration  of  the  Conveyance  by  the  said  A.  B.  herein-  Conveyance. 
before  contained,  the  said  C.   D.,  As  Beneficial  Owner,  hereby 
conveys  unto  the  said  A.  B. 

All,  &c.  {referring  to  second  Schedide),  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  said  A.  B.  in  fee  simple. 

4.  {Acknowledgment  hy   C.   D.  as   to  documents.   Form  Xo.  G, 
Sect.  III.,  Purchase  Deeds,  sup.,  if  I'e quired.) 

In  witness,  &c. 

{ScJiedules.) 


No.  V. 

DEED  OF  Exchange  between  a  Tenant  for  Life  and  an 
Owner  in  Fee  Simple  under  the  Powers  of  the  S.  L. 
Acts  {g). 

THIS    INDENTUEE,    made,    &c..    Between   A.    B.,    of,    &c.  Parties. 
{Tenant  for  Life),  of  the  1st  part,  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c. 

(/)  This  will  be  executed  iu  duplicate. 

(fy)  The  S.  L.  Act,  1882,  s.  3  (iii.),  enables  teuaiits  for  life  and  such  other 
limited  owners  as,  under  the  Act,  have  the  powers  of  a  tenant  for  life  to 
make  an  exchange  of  settled  land,  including  an  exchange  in  consideration 
of  money  paid  for  equality  of  exchange.  The  equality  money,  if  payable 
by  the  trustees,  may  be  raised  on  mortgage  :   (7*.,  s.  18. 
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EXCHANGES    (PRECEDENTS). 


Recital  of 
Settlement. 


Seisin  of 
owner. 


Agreement 
exchange. 


for 


(hereinafter  called  the  Trustees),  of  the  2nd  part,  and  X.  Y.  of,  Sec. 
{Oioier  in  Fee  SimjAe),  of  the  3rd  part : 

Whereas  under  an  Indenture  of  Settlement  dated,  &c.,  and 
made,  &c.,  the  hereditaments  mentioned  in  the  first  Schedule 
hereto  (with  other  hereditaments)  now  stand  limited  to  uses 
under  which  the  said  A.  B.  is  Tenant  for  Life  in  possession  and 
the  Trustees  are  the  present  Trustees  of  the  said  Settlement  for 
the  purposes  of  the  Settled  Land  Acts,  1882  to  1890 : 

And  whereas  the  said  X.  Y.  is  seised  in  fee  simple  in  posses- 
sion free  from  incumbrances  of  the  hereditaments  mentioned  in 
the  second  Schedule  hereto  : 

And  whereas  the  said  A.  B.  and  X.  Y.  have  agreed  that  such 
exchange  shall  be  made  as  is  hereinafter  expressed,  and  that  the 

said  X.  Y.  shall  pay  the  sum  of  £ for  equality  of  exchange 

to  the  Trustees  as  such  Trustees  as  aforesaid. 


Tenant  for  Life 
conveys  here- 
ditaments in 
first  Schedule. 


Parcels. 
Habendum. 


Conveyance 
of  land  in 
second 
Schedule. 


NOW  THIS  INDENTUKE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 
the  Conveyance  by  the  said  X.  Y.  hereinafter  contained,  and  of 

the  sum  of  Jb~ now  paid  by  the  said  X.  Y".  by  the  direction  of 

the  said  A.  B.  to  the  Trustees  as  such  Trustees  as  aforesaid  (the 
receipt  whereof  they  hereby  acknowledge),  the  said  A.  B.,  in 
exercise  of  the  powers  for  this  purpose  vested  in  him  by  the 
Settled  Laud  Acts,  1882  to  1890,  and  of  all  other  powers  (if  any) 
him  enabling,  and  As  Beneficial  Owner,  hereby  conve3^s  unto  the 
said  X.  Y^ 

All,  &c.  {referring  to  first  Sclicchdc). 

To  HOLD  under  and  To  the  use  of  the  said  X.  Y.  in  fee 
simple,  discharged  from  all  the  limitations,  powers  and  pro- 
visions of  the  recited  Settlement  and  from  all  estates,  interests 
and  charges  subsisting  or  to  arise  thereunder,  the  premises 
hereinbefore  conveyed  to  be  in  exchange  for  the  hereditaments 
conveyed  by  clause  4  hereof. 

2.  {Proviso  qualifying  statutorij  corenants  for  title,  Form  No.  1, 
Sect.  III.,  Purchase  Deeds,  sup.) 

3.  {Acknou-ledgment,  dr.,  by  A.  B.  as  to  documents,  including  the 
Settlement,  Form  No.  6,  Sect.  III.,  Purchase  Deeds,  sup.) 

4.  In  further  pursuance  of  the  said  agreement  and  in  con- 
sideration   of  the  Conveyance  by  the  said    A.    B.    hereinbefore 
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contained,  the  said  X.  Y.,  As  Beneficial  Owner,  hereby  conveys  Parcels. 
unto  the  said  A.  B. 

All,  itc.  {referring  to  second  scliednle), 

To  HOLD  unto  the  said  A.  B.  in  fee  simple,  To  the  uses,  Upon  Habendum 

to  uses  of 

the  trusts,  and  subject  to  the  powers  and  provisions  which  under  settlement. 
the  recited  Settlement  or  by  reason  of  the  exercise  of  any  power 
of  charging  therein  contained  are  now  subsisting  or  capable  of 
taking  effect  with  respect  to  the  freehold  hereditaments  now 
remaining  subject  to  that  Settlement,  but  not  so  as  to  increase  or 
multiply  charges  or  powers  of  charging,  and  so  that  the  premises 
conveyed  by  this  clause  shall  be  in  exchange  for  the  heredita- 
ments conveyed  by  clause  1  hereof. 

5.  {Acknowledgment,  d-c,  hi/  X.  Y.  to  A.  B.  as  to  documents, 
Form  No.  6,  Sect.  III.,  Purchase  Deeds,  snp.,  if  required  (It).) 

In  witness,  &c. 

{ScJtcdules.) 


Section  II. 
PAKTITIONS. 

Preliminary  Note. 

A  PARTITION  is  where  two  or  more  parties,  seised  or  possessed  of  the  Partition  at 

same  land  as  joint  tenants,  co-parceners,  or  tenants  in  common,  agree  common  law. 
to  divide  the  land  between   tlieni  in   severalty,  each  taking  a   distinct 
part.    At  common  law,  a  warranty  of  title  was  incident  to  a  partition  as 

well  as  to  an  exchange.    Since  tlie  1st  October,  1845,  a  partition  is  void  partitions 

unless  made  by  deed,  and  implies  no  condition  at  law  :   I{.  P.  Act,  1845,  '"''''  ""P^^  "^ 

J  '  i  '  '    warranty. 

ss.  3,  4. 

The  S.  L.  Act,  1882,  s.  3  (iv.),  enables  tenants  for  life  and  such  other  partitions 
limited  owners  as,  under  the  Act,  have  the  powers  of  a  tenant  for  ""dcr  S.  L. 
life,  to  concur  in  making  partitions,  including  a  partition  in  considera- 
tion of  money  paid  for  equality  of  partition.  As  to  raising  money  for 
equality  of  partition,  see  S.  L.  Act,  1882,  ss.  5,  18,  24  (4),  40,  45  (3). 
The  S.  L.  Act,  1890,  s.  12,  provides  that  in  partitions  where  an 
undivided  share  is  settled  and  another  share  is  vested  in  the  tenant 
for  life  the  trustees  shall  stand  in  the  place  of  the  tenant  for  life  and 
have  his  powers. 

{h)  The  acknowledgmftnt  and  undertaking  should  be  given  to  the  grantee 
to  nses  ;  the  benefit  will  then  run  with  the  land. 

P.  43 
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PARTITIONS. 


Trustees. 


Lunatics. 


Partition  by 
the  Court. 


In  what  cases 
money  ex- 
pended by  one 
of  several 
joint  owners 
can  be  charged 
against 
entirety. 


Partition 
under  Inclo- 
sure  Acts. 

Stamps. 


Costs  in  parti- 
tion action. 


A  power  of  sale  and  exchange  anthorises  trustees  to  effect  a  partition  : 
Re  Frith  and  Osborne  (1876),  3  Ch.  D.  618  ;  45  L.  J.  Ch.  780,  but  a 
mere  power  to  sell  docs  not :  Lewin,  11th  ed.,  499.  Trustees  holding- 
land  upon  trust  for  sale  are  the  proper  persons  to  partition  if  they  are 
given  express  powers  or  powers  by  reference  to  the  S.  L.  Acts.  If 
they  have  no  such  powers,  an  order  under  s.  7  of  the  S.  L.  Act,  1884, 
sbould  be  obtained  authorising  the  person  entitled  to  the  income  of 
the  proceeds  of  sale  to  partition.  "Where  the  trustees  have  a  power  of 
sale  the  tenant  for  life  is  the  proper  person  to  partition.  As  to  Vesting 
Orders,  see  T.  Act,  1893,  s.  31. 

The  Lunacy  Act,  1890,  s.  120  (b),  authorises  the  committee  of  the 
estate  of  a  lunatic  to  effect  a  partition  under  an  Order  in  Lunacy, 
see  also  S.  L.  Act,  1882,  s.  62 ;  Lunacy  Act,  1908,  s.  1. 

A  partition  may  be  ordered  by  tlie  Chancery  Division  in  an  action 
instituted  by  one  or  more  of  the  persons  interested  ;  and  where,  in  the 
opinion  of  the  Court,  a  sale  Avould  be  more  beneficial  than  a  division, 
the  Court  may,  on  the  request  of  any  of  the  parties,  direct  a  sale,  see 
31  Hen.  8,  c.  1  ;  32  Hen.  8,  c.  32,  and  Partition  Acts,  1868  and  1876  ; 
also  Mason  v.  Keays  (1898),  78  L.  T.  33.  The  order  for  sale  operates 
as  a  conversion  of  the  shai'e  of  a  person  siii  juris  as  from  the  date 
of  the  order  :  Re  Dodson,  1908,  2  Ch.  638  ;  77  L.  J.  Ch.  830. 

If  a  joint  tenant  or  tenant  in  conniion  voluntarily  expends  money  in 
repairs  or  improvements  of  the  property,  he  has  no  remedy  against 
his  co-tenant  for  contribution,  so  long  as  the  property  is  held  iu  common. 
But,  if  an  action  for  partition  is  instituted,  and  it  appears  that  the 
value  has  been  increased  by  the  expenditure,  one  party  cannot  take  the 
increase  in  value  without  making  an  allowance  for  what  has  been 
expended  in  producing  that  increase  :  Kenrick  v.  Mountstephen  (1899), 
48  W.  R.  141.  Where  property  is  sold  by  a  paramount  mortgagee,  the 
surplus  proceeds  of  sale  are  dealt  witli  in  a  similar  manner  between  the 
tenants  in  common  of  the  equit}'^  of  redemption,  one  of  whom  has 
spent  money  in  improvements:  Leigh  v.  Dickeson  (1884),  15  Q.  B.  D. 
60;  54  L.  J.  Q.  B.  18  ;  Re  Jones,  1893,  2  Ch.  461  ;  62  L.  J.  Ch.  996  ; 
Re  Cook's  Mortgage,  1896,  1  Ch.  923  ;  65  L.  J.  Ch.  654.  If  a  joint 
tenant,  who  has  spent  money  in  improvements,  dies,  his  representatives 
have  a  lien  in  equity  against  tlie  survivor:  Lakex.  Gibson  (1729),  1 
Eq.  Ca.  Abr.  294,  pi.  3. 

As  to  partitions  under  the  Inclosure  Acts,  see  Preliminary  Note  to 
Exchanges,  p.  661,  su}^. 

The  note  as  to  stamps  in  the  Preliminary  Note  on  Exchanges,  svp., 
applies  to  partitions,  substituting  the  word  "  partition  "  for  "  exchange." 
The  Court    has    a  discretion  as  to  costs  in  a  partition  action,  see, 
Ball  V.  Keni])- Welch  (1880),  14  Ch.  D.  512  ;  49  L.  J.  Ch.  528;  Richard- 
son Y.  Feary   (1888),   39   Ch.   D.   45;  57   L.  J.   Ch.    1049;   Belcher  v. 
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Williams  (1890),  45  Ch.  D.  510  ;  CaWm  x.  Banks,  1893,  2  Ch.  221; 
62  L.  J.  Ch.  600  ;  Ancell  v.  Rolfe  (1896),  W.  N.  9  ;  Re  Vase  (1901),  84 
L.  T.  761  ;  Hills  v.  Archer  (1904),  91  L.  T.  166.  Re  Vase  dissented 
from  Belcher  v.  Williams  and  followed  Catton  v.  Banks  and  Ancell  v. 
Rolfe,  but  not  on  the  qiiestion  of  discretion. 

Where  parties  are    equally    interested    in    a    partition    action,    the  Documents, 
plaintiff  is  given  the  custody  of  the  documents,  but  where  they  are  not, 
the  documents  are  usually  given  to  the  person  who    has    the    larger 
interest :  Elton  v.  E.  (1860),  27  Beav.  632. 

A  partition  is  not  a  sale  :   Henniker  v.  H.  (1853),  22   L.  J.  Q.  B.  94  ;  increment 
hence  it  is  conceived  that,  whether  equality  money  is  paid  or  not,  incre-   '^'"'^^^  duty, 
ment  value  duty  will  not  attach  on  a  partition  under    Fin.    (1909-10) 
Act,  1910,  s.  1  (a). 


No.  I. 

AGKEEMENT     between     two     Tenants     in    Cojdion     for 
Partition. 

AN  AGREEMENT,  made  the day  of ,19—,  Between  Parties. 

A.  B.,  of,  &c.  (one  tenant  in  coininon),  of  the  one  part,  and  C.  I)., 
of,  &c.  {other  tenant  in  common),  of  the  other  part. 

1.  The    parties   hereto,   bemg    seised   of    the    hereditaments  Tenants  in 
described  in  the  Schedules  hereto  as  tenants  in  common  in  fee  to°nmke"  ^""^^"^ 
simple,  hereby  agree  to  make  partition  of  the  same  on  the  terms  partition. 
that  the  said  A.  B.  shall   take  in  severalty  the  hereditaments 
described  in  the  first  Schedule  and  the  said  C.  D.  shall  take  in 
severalty  the  hereditaments  described  in  the  second  Schedule,  and 

the  said  C.  D.  shall  pay  to  the  said  A.  B.  the  sum  of  £ for 

equality  of  partition  [or  And  the  said  C.  D.  shall  pay  to  the  said 
A.  B.  for  equality  of  partition  such  sum  as  shall  be  determined   [Sum  to  be 
and  awarded  by  E.  F.,  of,  Szc,  to  whom  the  same  is  referred,  and  ^'",'^/j^'^.  ^f 
the  provisions  of  the  Arbitration  /Vet,  1889,  shall  apply].  partition.] 

2.  The  partition  shall  take  effect  as  from  the day  of Date  of 

next,  and  on  that  day  mutual  conveyances  of  even  date  shall  be  completion, 
executed  for  completing  the  same,  and  the  said  sum  of  £ 

shall  be  paid,  and  each  of  the  parties  shall  give  to  the  other  an 
acknowledgment  and  undertaking  for  production  and  safe  custody 
of  the  conveyance  retained  by  him.  If  the  said  sum  shall  not 
be  paid  on  that  day,  interest  thereon  shall  be  paid  as  from  that 
day  at  the  rate  of  £4.  per  cent,  per  annum. 

43—2 
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PARTITIONS    (PEECEDENTS) 


Preparation 
conveyance. 


As  to  title 
deeds. 


Costs. 


of  3.  Each  conveyance  shall  be  prepared  by  the  party  to  whom 
it  is  made,  and  the  draft  thereof  shall  be  submitted  to  the  other 
party  for  approval  at  least  seven  days  before  the  delivery  of  the 
engrossment. 

4.  The  documents  of  title  which  relate  as  well  to  the  here- 
ditaments mentioned  in  the  first  Schedule  hereto,  as  also  to  the 
hereditaments  mentioned  in  the  second  Schedule  hereto,  shall  be 
retained  by  the  said  A.  B.,  and  he  shall  give  to  the  said  C.  D. 
an  acknowledgment  of  his  right  to  production  and  delivery  of 
copies  thereof,  and  an  undertaking  for  their  safe  custod3^ 

5.  All  the  costs  and  expenses  of  and  incidental  to  this  Agree- 
ment, and  the  partition  to  be  made  in  pursuance  hereof,  shall 
be  paid  by  the  said  A.  B.  and  C.  D.  in  equal  shares. 

As    AVITNESS,  &C. 

(Scltcdulcs.) 
No.  II. 


DEED  of  Partition  of  Freeholds  by  TJirce  Co-heiresses, 
oneofwliompaijs  a  Sum  hi/  ivay  of  Equality  of  Partition  {k). 

Parties.  THIS  INDENTURE,  made  the day  of ,  19—,  Between 

A.  B.,  of,  &c.,  spinster  {one  dauyhtcr  and  co-heiress),  of  the  1st 
part,  C.  B.,  of,  &c,,  spinster  {another  daughter  and  co-heiress),  of 
tlie  2nd  part,  E.  B.,  of,  &c.,  spinster  {third  daurfhter  and  co-heiress), 
of  the  3rd  part,  and  G.  H.,  of,  c*tc.  {ij  ran  tee  to  uses),  of  the  4th  part : 

Recital  of  Whereas  M.  B.,  being  at  his   death  seised  in  fee  simple  in 

seisin  of  father  posscssion  free  f rom  incumbrances  of  the  hereditaments  respec- 

ot  co-heiresses     i  ^ 

and  his  death  tively  described  in  the  first,  second,  and  third  Schedules  hereto, 
having  acquired  the  same  by  purchase  in  the  year  18 — ,  died 
intestate  on  the  day  of (l),  leaving  the  parties  hereto  of 


intestate,  &c. 


Execution  of 

partition 

deeds. 


Death  of 
intesta*,e  after 
1897. 


(A-)  A  partition  deed  should  be  executed  in  as  many  parts  as  there  are 
co-owners.  Thus,  in  the  above  case,  it  should  be  executed  in  triplicate,  and 
every  part  should  be  executed  by  all  the  parties,  so  as  to  be  an  original  deed, 
and,  as  such,  primary  evidence.  A  counterpart,  as  distinguished  from  a 
duplicate  or  a  triplicate  original,  is  where  each  part  is  executed  by  one  party 
only,  and  is  primary  evidence  against  that  party,  and  secondary  evidence 
against  the  other,  see  Taylor  on  ICvidence,  10th  ed.,  .327 — 8. 

(/)  If  the  intestate  died  after  1897,  then  the  letters  of  administration  must 
be  recited,  also  the  payment  of  debts  and  duties,  and  the  administrators 
jnnst  join  to  convey  :  L.  T.  Act,  1897,  Part  I. 
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the  first  threa  parts  his  only  children  and  co-heiresses-at-law 
and  without  leaving  any  widow  him  surviving  : 

And    whereas    the    parties  hereto    of    the    first    three  parts  Agreement 

..,,,.  1  •!      1      •  1        for  partition. 

have  agreed  to  partition  the  hereditaments  described  m  the 
several  Schedules  hereto,  so  that  the  entirety  of  the  heredita- 
ments described  in  the  first  Schedule  should  be  taken  in  severalty 
by  the  said  A.  B.,  and  the  entirety  of  the  hereditaments  described 
in  the  second  Schedule  should  be  taken  in  severalty  by  the  said 
C.  B.,  and  the  entirety  of  the  hereditaments  described  in  the 
third  Schedule  should  be  taken  in  severalty  by  the  said  E.  B., 
And  that  the  said  E.  B.  should  pay  for  equality  of  partition  the 
sum  of  i;200  to  the  said  A.  B.  and  C.  B.  in  equal  shares  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  iDursuance  of  the  said  agreement  and  in  consideration  of  Conveyance 
the  sum  of   4'200  now  paid  by   the  said  E.  B.  to  the  said  A.  B.  *°"'^'- 
and  C.  B.  in  equal  shares  (the  receipt  of  which  sums  of  £100 

and  .4"100  the  said  A.  B.  and  C.  B.  hereby  respectively  acknow- 
ledge), and  of  the  premises  each  of  them,  the  said  A.  B., 
C.  B.,  and  E.  B.,  as  to  her  undivided  third  share,  and  As 
Beneficial  Owner,  hereby  conveys  unto  the  said  G.  H. 

All   the   hereditaments   respectively  described    in   the  first,  Parcels. 
second,  and  third  Schedules  hereto  and  respectively  edged  red, 
green,  and  purple  on  the  plan  drawn  on  these  presents, 

To    HOLD  unto  the  said  G.  H.  in  fee  simple.  Habendum. 

To  THE  USES  following  (that  is  to  say)  : — 

(1)  As  TO  the  hereditaments  mentioned  in  the  first  Schedule 
hereto,  To  the  use  of  the  said  A.  B.  in  fee  simple ; 

(2)  As  TO  the  hereditaments  mentioned  in  the  second  Schedule 
hereto,  To  the  use  of  the  said  C.  B.  in  fee  simple ; 

(3)  And  as  to   the  hereditaments    mentioned    in    the    third 
Schedule  hereto,  To  the  use  of  the  said  E.  B.  in  fee  simple. 

2.  Inasmuch  as  the  documents  mentioned  in  the  fourth  Schedule  Acknowiedg- 
hereto  relate  to  all  the  hereditaments  hereby  conveyed,  and  it  de'eds'.*'^'''^'*'° 
has  been  agreed  that  the  same  shall  be  retained  in  the  custody 

of  the  said  A.  B.,  Now  the  said  A.  B.  hereby  acknowledges  the 
right  of  the  said  C.  B.  and  E.  B.  and  of  each  of  them,  &c. 
{acknowledgment  and  undertaking  as  to  dociinwntx,  Foi  in  No.  0, 
Sect,  in.,  Purchase  Deeds,  sup.). 

In  witness,  &c. 

{ScJiedules.) 
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No.   III. 


Parties. 


Recite  con- 
veyance of 
hereditaments 
in  first  and 
second 
schedules  to 
N.  O.  (;()■ 


Death  of  N.  O. 
intestate. 

A.  B.  and 
G.  O.  only 
children. 


Letters  of 
administration 
to  widow. 


Payment  of 
funeral  and 
administration 
expenses. 


PARTITION  of  Freeholds  between  a  Tenant  for  Life 
under  the  Settled  Land  Act,  1882  {in),  and  an  Owner 
in  Fee  Simple,  a  Right  to  Doaver  being  released  and 
a  Legal  Estate  got  in. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  the  \\ife  of  L.  B., 
of,  &c.  {tenant  for  life  of  one  moiety),  of  the  1st  part,  C.  J).,  of,  iScc, 
and  E.  F.,  of,  Szc.  (hereinafter  called  the  Trustees),  of  the  2nd 
part,  G.  0.,  of,  &c.  {owner  of  the  other  moiety),  of  the  3rd  part, 
H.  0.,  of,  &c.  (widow  and  administratrix),  of  the  4th  part,  and 
J.  K.,  of,  &.C.  {grantee  to  uses),  of  the  5th  part: 

Whereas  by  an  Indenture  dated,  &c.,  and  made  between 
L.  M.  of  the  one  part,  and  N.  0.  of  the  other  part,  for  the 
consideration  therein  mentioned,  the  freehold  hereditaments 
described  in  the  first  and  second  Schedules  hereto  were  eonvej'ed 
by  the  said  L.  M.  unto  and  to  the  use  of  the  said  N.  0.  in  fee 
simple : 

And  whereas  the  said  N.  0.  died  on  the  day  of  , 

19 — ,  intestate,  leaving  the  said  A.  B.  (then  A.  0.,  Spinster) 
and  G.  0.  his  only  children  and  co-heiresses-at-law  (who  were 
respectively  born  on  the day  of and  the day  of 


— )  and  his  widow  the  said  H.  0. 
And  whereas  on  the  - — —  day  of 


Letters  of  Administra- 


tion to  the  estate  of  the  said  N.  0.  were  granted  by  the 

Probate  Registry  to  the  said  H.  0.  (o) : 

And  W'Hereas  the  said  H.  0.,  as  such  administratrix  as  afore- 
said, has  paid  all  the  funeral  and  administration  expenses  of  the 
said  N.  0.  and  the  estate  or  other  duty  attributable  to  the 
hereditaments   mentioned   in   the   first   and   second    Schedules 


{vi)  See  s.  3  (iv.).     The  deed  should  be  executed  in  duplicate.   If  required, 
capital  money  can  be  paid  for  equality  :  S.  L.  Act,  1882,  s.  21  (iv.). 

{n)  This  shows  that  the  intestate  took  bj'  purchase  as  opposed  to  descent. 

Method  of  (o)  The   legal  estate  jjasses  to  her  under  L.  T.  Act,   1897,  Part   I.,  as 

gmng  effect  to   administratrix,   her  husband  having  died  after  1897;    her  only  beneficial 

under  Lites-       interest  is  her  right  to  dower  ;  as  there  were  issue,  she  takes  no  interest  under 

tates  Estates      the  Intestates  Estates  Act,  1890.    Where  a  widow  becomes  entitled  to  a  charge 

'         '  of  £500   under  that  Act  the  best  method  of  dealing  with  the   proportion 

charged  on  the  real  estate  is  to  limit  a  term  to  trustees  on  trust  to  raise  and 

pay  her  the  proper  sum,  with  interest  from  the  date  of  death  at  4  per  cent. 
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hereto  which  became  payable  on  the  death  of  the  said  N.  0.,. 
and  the  said  H.  0.  has  also  received  one  third  of  the  net  rents 
and  profits  of  the  said  hereditaments  in  respect  of  her  right  to 
dower  in  the  same  : 

And  whereas  by  an  Indenture  (hereinafter  called  the  Settle-  Settlement  of 

ment)  dated  the day  of ,  19 — ,  and  made  between  L.B.     ' 

of  the  1st  part,  the  said  A.  B.  (then  A.  0.,  Spinster)  of  the  2nd 
part,  and  the  Trustees  of  the  3rd  part  (being  a  Settlement  made 
in  consideration  of  the  marriage  shortly  afterwards  solemnised 
between  the  said  L.  B.  and  A.  B.),  the  undivided  moiety  of  the 
said  A.  B.  in  the  hereditaments  mentioned  in  the  first  and  second 
Schedules  hereto  was,  subject  to  the  right  to  dower  of  the  said 
H.  0.  (with  other  hereditaments),  limited  after  the  said  marriage 
To  THE  USE  of  the  said  A.  B.  (jj)  for  her  life  with  remainders  over: 
and  by  the  Settlement  the  Trustees  were  appointed  to  be  trustees 
thereof  for  all  the  purposes  of  the  Settled  Land  x\cts,  1882  to 
1890 : 

And  whereas  the  said  A.  B.  and  G.  0.  have  agreed  to  partition  Agi-eement 
the  hereditaments  mentioned  in  the  first  and  second  Schedules  aucTG^^d^'for' 
hereto,  and  on  the  treaty  for  such  partition  it  was  agreed  that  pai-tition. 
the  hereditaments  mentioned  in  the  first  Schedule  hereto  should 
be  taken  in  severalty  by  the  said  G.  0.  and  that  the  heredita- 
ments mentioned  in  the  second  Schedule  hereto  should  be  taken 
in  severalty  by  the  said  A.  B.  and  her  successors  in  title,  and  that 
the  sum  of   i'lOO  should  be  paid  by  the  said  G.  0.  for  equality 
of  partition  to  the  Trustees  as  such  Trustees  as  aforesaid : 

And  whereas  the  said  H.  0.  has  agreed  to  release  her  right  to  Agreement  to 

dower  in  consideration  of  a  sum  of  i to  be  paid  by  the  said  and^cmavey^^ 

A.  B.  out  of  her  separate  estate  and  for  the  benefit  of  the  inhe-  ^^°^^  estate. 

ritance  (</)  (as  she  hereby  declares),  and  of  a  like  sum  of  £ 

to  be  paid  by  the  said  G.  0.,  and  the  said  H.  0.  has  at  the  request 
of  the  said  A.  B.  and  G.  0.  also  agreed  to  join  in  these  presents 
for   the   purpose    of    conveying    the    legal    estate   in   the    said 


{p)  As  the  tenant  for  life  is  entitled  to  the  life  estate  as  her  separate 
property,  she,  without  her  husband,  has  the  statutory  powers  :  S.  L.  Act, 
1881,  s.  Gl  (2). 

{q)  Capital  money  could  not  under  S.  L.  Act,  1882,  s.  21  (ii.),   be  applied   Money  paid  for 
in  discharging  a  right  to  dower  which  is  only  a  determinable  charge  ;  hence  it   I'^^lease  of  nght 
seems  that  the  tenant  for  life  would  not  be  able  to  keep  alive  the  sum  paid   affectin"- 
by  her,  though  she  might  take  a  conveyance  of  the  right  to  dower.  settled  laud. 
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Conveyance. 


Parcels. 


Habendum. 


As  to  heredita- 
ments in  iirst 
schedule, 

To  use  of  G.  O. 

As  to  heredita- 
ments in 
second 
schedule, 

To  uses  of  the 
Settlement. 


Acknowledo 
ment  and 
undertaking 
as  to  deeds. 


hereditaments  (outstanding  in  her  as  such  administratrix  as 
aforesaid)  in  manner  hereinafter  appearing  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration 
of  the  sum  of  £100  now  paid  by  the  said  G.  0.  by  the  direction 
of  the  said  A.  B.  to  the  Trustees  as  such  Trustees  as  aforesaid 
(the  receipt  whereof  the  Trustees  hereby  acknowledge),  and  of 

the  sums  of  £ and  £ now  respectively  paid  by  the  said 

A.  B.  and  G.  0.  to  the  said  H.  0.  (the  receipt  of  which  sums  the 
said  H.  0.  hereby  acknowledges),  the  said  H.  0.  as  to  all  the 
hereditaments  hereinafter  described  hereby,  As  Personal  Eepre- 
sentative  of  the  said  N.  0.,  deceased,  conveys  and  as  to  her  right 
to  dower  in  the  same  hereditaments  hereby,  As  Beneficial  Owner, 
conveys  and  releases,  and  the  said  A.  B.  as  to  the  one  undivided 
moiety  comprised  in  the  Settlement  of  the  hereditaments  herein- 
after described,  in  exercise  of  the  power  for  this  purpose  conferred 
on  her  by  the  Settled  Land  Act,  1882,  and  of  all  other  powers, 
and  As  Beneficial  Owner,  hereby  conveys,  and  the  said  G.  0.  as 
to  the  other  undivided  moiety  of  the  said  hereditaments,  and  As 
Beneficial  Owner,  hereby  also  conveys  and  confirms  unto  the 
said  J.  K. 

All  the  hereditaments  described  in  the  first  and  second 
Schedules  hereto,  and  delineated  on  the  plan  hereto  and  thereon 
respectively  edged  red  and  green. 

To  HOLD  unto  the  said  J.  K.  in  fee  simple,  discharged  from  all 
right  to  dower  of  the  said  H.  0.  and  so  discharged, 

To  THE  USES  following  (namely) : — 

As  TO  the  hereditaments  mentioned  in  the  first  Schedule  hereto. 
To  THE  USE  of  the  said  G.  0.  in  fee  simple ; 

And  as  to  the  hereditaments  mentioned  in  the  second  Schedule 
hereto.  To  the  Uses,  Upon  the  trusts,  and  subject  to  the  powers 
and  provisions  which  under  the  Settlement,  or  by  reason  of  any 
power  of  charging  therein  contained,  were  immediately  before 
the  execution  of  these  presents  subsisting  in  the  undivided  moiety 
of  the  said  hereditaments  comprised  in  the  Settlement. 

2.  {Proviso  qualifying  A.  B.'s  siatntory  covenants,  Form  No.  1, 
Sect.  III.,  Purchase  Deeds,  sup.) 

3.  The  said  A.  B.  hereby  acknowledges  the  right  of  the  said 
G.  0.  to  production  of  the  Settlement  and  the  other  documents 
mentioned  in  the  third  Schedule  liereto  (which  are  to  be  retained 
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in  the  custody  of  the  said  A.  B.),  and  to  delivery  of  copies  thereof, 
and  hereby  undertakes  for  the  safe  custody  thereof  (/•)• 
In  witness,  &c. 

{SrJtcdilh'S.) 


No.  lY. 

DEED  o/ Partition  0/ Surface  oidij  hetivccn  a  Tenant /or 
Life  and  an  Owner  in  Fee  Simple,  an  Annuitant 
concurring.  Grant  of  mutual  rights  as  to  Minerals. 
Money  jjau/ /or  equality  0/ Partition  (s). 

THIS  INDENTUPiE,  made,  &c..  Between  A.  B.,  of,  &c.  {tenant  Parties. 
for  life  of  one  vwiety),  of  the  1st  part,  C.  D.,  of,  &c.,  and  E.  F.,  of, 
&c.  (hereinafter  called  the  Trustees),  of  the  2nd  part,  J.  B.,  of, 
&c.  {an  annuitant),  of  the  3rd  part,  G.  H.,  of,  &c.  {owner  in  fee 
simple  of  the  other  moiety),  of  the  .4th  i^art,  and  X.  Y.,  of,  &c. 
[grantee  to  uses),  of  the  5th  part  : 

Whereas  b}^  an  Indenture  (hereinafter  called  the  Settlement)  Recitals. 
dated,  &c.,  and  made,  &c.,  certain  hereditaments  in  the  County  Settlement  of 

^  ''     one  moiety. 

of  — ,  including  one  undivided  moiety  of  the  L.  Estate  hereinafter 
mentioned,  were  ajipointed,  subject  to  certain  estates,  charges 
and  incumbrances  (all  of  which,  except  the  rentcharge  hereinafter 
mentioned,  have  since  determined,  failed,  or  been  extinguished)  To 
the  use  of  the  said  A.  B.  for  his  life,  without  impeachment  of 
waste,  with  remainders  over,  And  by  the  Settlement  the  Trustees 
were  appointed  trustees  thereof  for  all  the  purposes  of  the  Settled 
Land  Acts,  1882  to  1890  : 

And  avhereas  the  undivided  moiety  comprised  in  the  Settle-  Amiuity 

i     •  1  -\        •  ,^  1  i    1  Hi.  charged  on  the 

ment  is  now  charged  with  a   yearly  rentcharge  01  ± P^J-  settled  moiety. 

able  to  the  said  J.  B.  during  his  life,  and  secured  to  him  by  an 
Indenture  dated,  &c.,  which  rentcharge  is  a  charge  having  priorit}' 
to  the  limitations  of  the  Settlement,  and  is  the  only  subsisting 
charge  on  the  said  undivided  moiety  having  such  priority  : 

(r)  This  clavise  as.sumes  that  the  title  deeds  common  to  both  properties 
.  will  be  retained  by  A.  B.,  the  tenant  for  life. 

(s)  See  S.  L.  Act,   1882,  ss.  3  (iv.).  4  (G),   17,  21  (iv.) ;  S.  L.  Act,  1890, 

8S.  0,   12. 

This  deed  should  be  executed  in  duplicate. 
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Seisin  in  fee 
of  the  other 
moiety. 


Agreement  for 
partition. 


Agreement  by 
annuitant  to 


Conveyance. 


And  whereas  the  said  G.  H.  is  seised  in  fee  simple  in  posses- 
sion free  from  incumbrances  of  the  other  undivided  moiety  of  the 
said  L.  Estate: 

And  whereas  the  said  A.  B.  and  G.  11.,  as  tenant  for  life  in 
possession  and  owner  in  fee  simple  respectively  of  the  said  un- 
divided moieties  of  the  said  L.  Estate,  have  agreed  to  make  such 
a  partition  as  hereinafter  effected  of  the  surface  only  of  the  said 

Estate,  and  that  the  sum  of  £ should  be  paid  for  equality  of 

partition  by  the  Trustees  (0  to  the  said  G.  H.,  and  that  these 
presents  should  contain  such  exceptions  and  reservations  (/(),  and 
should  confer  such  powers,  rights,  liberties  and  privileges  (x), 
as  are  hereinafter  expressed : 

And  whereas  the  said  J.  B.  has  agreed  to  concur  in  these 
presents  for  the  purpose  of  releasing  the  undivided  moiety  of  the 
said  L.  Estate  comprised  in  the  Settlement  from  the  said  rent- 
charge  of  £ in  consideration  of  the  hereditaments  forming 

part  of  the  said  L.  Estate  hereinafter  conveyed  to  the  uses  of  the 
Settlement  in  severalty  being  made  a  substituted  security  for  the 
said  rentcharge,  and  for  the  purpose  of  efiecting  such  substituted 
security  the  said  A.  B.,  as  such  tenant  for  life  as  aforesaid,  has 
directed  the  said  G.  H.  to  concur  in  conveying  the  last-mentioned 
hereditaments  in  manner  hereinafter  appearing  (//)  : 

NOW  THIS  INDENTUKE  WITNESSETH  as  follows  :— 

1,  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ paid  by  the  Trustees  out  of  capital  money  in 

their  hands  as  such  Trustees  as  aforesaid  and  by  the  direction 
of  the  said  A.  B.  to  the  said  G.  H.  (the  receipt  of  which  sum  of 

£ the  said  G.  H.  hereby  acknowledges),  the  said  A.  B.,  as 

to  the  undivided  moiety  comprised  in  the  Settlement,  and  As 
Beneficial  Owner,  in  exercise  of  the  powers  for  this  purpose  con- 
ferred on  him  by  the  Settled  Land  Acts,  1882  to  1890,  and  of 
every  other  j^ower  enabling  him,  hereby  conveys  and  the  said 
J.  B.  for  the  purpose  of  releasing  the  said  undivided  moiety  from 
his  said  rentcharge  of  £ hereby.  As  Mortgagee,  releases  and 


{t)  See  S.  L.  Act,  1882,  s.  21  (iv.). 

(u)  See  S.  L.  Act,  1882,  ss.  4  (6),  17. 

(»)  See  last-mentioned  sections,  and  S.  L.  Act,  1890,  s.  5. 

ly)  See  S.  L.  Act,  1882,  ss.  5,  24  (4),  (5),  ((>). 
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confirms,  and  the  said  G.  H.  as  to  the  other  undivided  moiety, 
and  As  Beneficial  Owner,  by  the  direction  of  the  said  A.  B.  hereby 
conveys  unto  the  said  X.  Y. 

All  those  the  lands  and  hereditaments  situated  in  the  Parish  Parcels. 
of  X.  and  County  of  C,  and  known    as  the    L.    Estate,  more 
particularly  described  in  the  first  and  second  Schedules  hereto, 
and  delineated  on  the  plan  hereto  and  thereon  edged  red  and 
green   respectively.    Save   and    except   nevertheless   out   of    the  Reservation  of 
conveyance  hereby  made   all  mines,  minerals,  and  mineral  sub-  millerais. 
stances  in  or  under  the  i^remises,  or  any  part  thereof, 

To  HOLD  unto  the  said  X.  Y.  in  fee  simple  (discharged  as  to  Habendum, 
the  said  undivided  moiety  comprised  in  the  Settlement  from  the 

said  rentcharge  of  J6 payable  to  the  said  J.  B.,  and  from 

all  powers  and  remedies  for  securing  the  same,  and  from  all  the 
limitations,  powers,  and  provisions  of  the  Settlement,  and 
from  all  estates,  interests  and  charges  subsisting  or  to  arise 
thereunder). 

To  THE  USES,  Upon  the  trusts,  and  subject  to  the  powers  and 
provisions  following  (that  is  to  say)  : — 

(1)  As  TO  the  entirety  of  the  premises,  To  the  use  that  the  said  Powers  to  work 
A.  B.  and  the  persons  deriving  title  under  the  Settlement  and  mhieT.'^'^ 

the  said  G.  H.  and  the  persons  deriving  title  under  him,  owners 
for  the  time  being  of  the  respective  undivided  moieties  of  the 
excepted  mines,  minerals,  and  mineral  substances,  may  at  all 
times  and  for  ever  hereafter  have  in  fee  simple  and  exercise  with 
their  respective  lessees  and  licensees  or  otherwise  in  relation 
thereto  all  the  powers,  rights,  liberties  and  privileges  mentioned 
in  the  third  Schedule  hereto,  and  may  henceforth  work  and  get 
the  said  excepted  mines,  minerals,  and  mineral  substances 
subject  to  the  provisions  and  upon  the  terms  mentioned  in  the 
same  Schedule,  and  subject  as  aforesaid  ; 

(2)  As  to  the  entirety  of  the  hereditaments  described  in  the  Lands  in  first 
first  Schedule  hereto  and  edged  red  on  the  said  plan.  To   the  ^^H  o"  settie- 
Uses,  Upon  the  trusts,  and  subject  to  the  powers  and  provisions  '^"uh  the^"^"^^ 
which,    under   the   said    Indenture    of,    &c.,    securing  the    said  rentcharge. 
rentcharge   in  favour  of  the  said    J.  B.  and   under  the  Settle- 
ment, or  by  reason  of  the  exercise  of  any  power  of  charging 
contained  in  the  Settlement,  were  immediately  before  the  execu- 
tion of  these  presents  subsisting  or  capable  of  taking  effect  with 

respect  to  the  undivided  moiety  of  the  L.  Estate  comprised  in 
the  Settlement ; 
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Lands  in 
second 
schedule  to 
use  of  G.  H. 
in  fee  simj)le. 

Qualification 
of  covenants. 

Acknowledg- 
ment and 
undertaking. 


The  like. 


And  as  to  the  entirety  of  the  hereditaments  described  in  the 
second  Schedule  hereto  and  edged  green  on  the  said  plan,  To 
THE  USE  of  the  said  G.  H.  in  fee  simple. 

2.  {Proviso  cutting  doivn  covenants  of  tenant  for  life,  Form  No.  1, 
Sect.  III.,  Purchase  Deeds,  sup.) 

3.  {Acknowledgment  and  undertahing  hg  A.  B.  witli  G.  II.  as  to 
Settlement  a)id  title  deeds  in  fourtJi  schedule  common  to  both  pro- 
perties to  he  retained  hg  him,  Form  No.  6,  Sect.  HI,  l^urdiase 
Deeds,  sup.) 

4.  {The  like  hg  J.  B.,  as  to  the  rentcharge  deed,  witli  X.  Y.,  the 
grantee  to  uses.) 

In  "WITNESS,  &c. 

{First  schedule,  lands  taken  hg  A.  B. ;  second  schedule,  lands  taken 
hg  G.  II. :  third  schedule, powers  to  work  minerals,  see  Form  No.  2, 
Sect.  III.,  Purchase  Deeds  ;  fourth  scheduU,  title  deeds  common 
to  both  properties  retained  hg  A.  B.) 


No.  V. 


DEED  of  Paetition  o/ Leaseholds  between  Three  Tenants 
"^  in  Common  {z). 

Parties.  THIS  INDENTUEE,  made  the day  of ,  19—,  Between 

A.  B.,  of,  &c.  {one  tenant  in  common),  of  the  1st  part,  C.  D.,  of, 
&c.  {another  tenant  in  common),  of  the  2nd  part,  and  E,  F.,  of, 
&c.  (tJte  remaining  tenant  in  common),  of    the  3rd  paxt  {Recite 

Recite  Lease.  Lcasc,  Forju  No.  28,  Scct.  I.,  Purcluisc  Deeds,  sup.,  of  three  houses, 
Nos.  1,  2,  and  3,  Smith  Street,  to  A.  B.,  C.  D.,  and  F.  F.,  as 
tenants  in  common.^at  a  rent  of  iil2)  : 

And  whereas  the  parlies  hereto  have  agreed  to  make  such 
partition  of  the  said  messuages  and  premises  as  is  hereinafter 
contained  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 
A.  B.  and  !•  In  Consideration  of  the  assignments  hereinafter  made  by 

t^ieh-Xi\    *^^®  ^^^^  ^-  ^•'  *^^®  ^^^^  ^-  ^-  ^^^^  C-  ^•'   ^s  Beneficial  Owners 
Premises  No.  1  hereby  assim  and  release  unto  the  said  E.  F. 
toE.P.  -^  ° 


Agreement 
for  partition. 


Partition  by 
way  of  sub- 
demise. 


(i)  To  be  executed  in  triplicate.  Another  metEod  (see  next  Precedent) 
for  effecting  the  partition  would  be  for  C.  D.  and  E,  F.  to  assign  their 
interests  to  A.  B.,  and  then  for  him  bj'  two  underleases  to  sub-demise  a  house 
to  each  of  them  at  a  rent  of  £4  for  the  residue  of  the  head  term  less  one  day. 
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All  those  the  two  several  undivided  third  shares  of  the  said 
A.  B.  and  C.  D.  respectively  in  the  said  messuage  No.  1,  Smith 
Street,  aforesaid,  with  the  outbuildings,  yard,  and  garden  thereto 
belonging  (which  messuage  and  premises  are  hereinafter  referred 
to  as  the  Premises  No.  1), 

To  HOLD  unto  the  said  E.  F.  to  the  intent  that  the  said  E.  F, 
shall  be  henceforth  possessed   of   the   Premises   No.  1  for  the 

residue  now  unexpired  of  the  said  term  of  years,  and  shall 

henceforth  pay  in  respect  of  those  premises  the  yearly  rent  of 
i;4,  being  one-third  part  of  the  said  yearly  rent  of  4' 12  reserved 
by  the  recited  Lease,  and  shall  observe  and  perform  the  covenants 
and  conditions  contained  in  the  said  Lease  and  on  the  lessee's 
part  to  be  observed  and  performed  so  far  as  the  same  relate  to 
the  Premises  No.  1  (a). 

2.  In  consideration  of  the  assignments  hereby  made  by  the  a.  b.  and 
said  C.  D.,  the  said  A.  B.  and  E.  F.,  &c.  (assignment  in  similar  iieh-'shSfrm 

form  of  two  tllird  parts  of  No.  2  to  C.  D.).  Premises  Xo.  2 

X  •  1  •  (•    i  1  •  1  •    1  to  C.  D.,  and 

3.  In  consideration  of  the  assignments  hereinbefore  made  by  c  d.  and 
the  said  A.  B.,  the  said  C.  D.  and  E.  F.,  &c.  (assignment  in  siniilar  their  shrrf^in 
form  of  two  third  yarts  of  No.  ^  to  A.  B.).  t^T'p  '  ^°"^ 

4.  Each  of  the  parties  hereto  hereby  covenants  with  the  others  Mutual  cove- 
of  them  and  with  each  of  them  that  he  and  his  executors,  adminis-  fnaemn°it 
trators  and  assigns,  will  henceforth  pay  the  rent  hereinbefore  made  regards  rent 

.  -11  •  ^""  covenants 

payable  m  resj^ect  of  the  premises  taken  by  him  under  this  par-  in  Lease. 
tition,  and  observe  and  perform  the  covenants  and  conditions 
contained  in  the  said  Lease,  and  which  henceforth  ought  to  be 
observed  and  performed  by  the  lessee  in  respect  of  those  « 
premises,  and  will  save  harmless  and  keep  indemnified  the 
other  parties  hereto  and  their  respective  executors,  administrators 
and  Assigns,  from  and  against  the  said  rent,  covenants  and 
conditions,  and  all  actions,  claims  and  demands  relating  thereto, 
And  each  of  the  parties  hereto  hereby  charges  the  premises  taken 
by  him  under  this  partition  with  all  money  which  may  hereafter 
become    payable    under   his   covenant   hereinbefore    contained, 

5.  (Acknoicledgment  and  undertaking  by  A.  B.  with  CD.  and  Acknowiedg- 
E.  F.  for  production  and  safe  custody  of  the  Lease,  Form  No.  6,  Imderufkipg, 
Sect.  III.,  Purchase  Deeds,  sup.) 

In  witness,  &c. 

(a)  This  apportionment  will  not  bind  the  lessor  unless  the  rent  is 
apportioned  by  the  lease. 
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Parties. 


Seisin  of  free- 
holds and 
copyholds  by 
late  owner, 


and  his  death 

intestate, 

leaving  his 

three 

daughters 

co-heiresses. 

Lease  of  two 
messuages. 


Letters  of 
administra- 
tion. 


No.  VI. 

PAKTITION  ()/ Freeholds  and  Copyholds  and  Leaseholds 
by  Three  Persons.  A  part  of  the  Freeholds  and 
Copyholds  is  allotted  to  each  and  the  Two  Leasehold 
Houses  arc  partitioned  hi/  nai/  of  suh-deniise. 

THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  &c.  (one 
daughter),  of  the  1st  part,  C.  B.,  of,  &c.  {another  daughter),  of  the 
2nd  part,  E.  B.,  of,  &c.  {the  other  daughter),  of  the  3rd  part,  and 
X.  Y.,  of,  &c.  {grantee  to  uses),  of  the  4th  part : 

Whereas  L.  B.,  late  of,  &c.,  being  seised  in  fee  simple  of 
the  freehold  hereditaments  mentioned  in  the  first,  second,  and 
third  Schedules  hereto,  and  being  seised  in  customary  fee  simj^le 
of  the  copyhold  hereditaments  mentioned  in  the  fourth,  fifth, 
and  sixth  Schedules  hereto  according  to  the  custom  of  the  Manor 

of ,  of  which  the  same  are  holden  (having  acquired  the  said 

freehold  and  copyhold  hereditaments  by  purchase  in  the  year 

),  died  on  the day  of ,  1899,  intestate,  leaving  the  said 

A.  B.,  C.  B.  and  E.  B.,  his  only  daughters  and  co-heiresses-at- 
law  and  according  to  the  custom  of  the  said  Manor  him  surviving 
and  without  leaving  any  widow  {h)  : 

And  whereas  by  an  Indenture  of  Lease  dated  the day  of 

,  and  made  between  R.   S.  of  the  one  part,  and  the  said 

L.  B.  of  the  other  part,  the  two  messuages  situated  at ,  and 

being  respectively  Nos. ,  were  demised  unto  the  said  L.  B. 

for  a  term  of years  at  the  j'Carly  rent  of  i'lO,  and  subject 

to  the  covenants  and  conditions  therein  contained,  and  on  the 
part  of  the  lessee  to  be  observed  and  performed : 

And  whereas  Letters  of  Administration  to  the  estate  of  the 

said  L.  B.  were  on  the day   of granted  by  the 

Probate  Registry  to  the  said  A.  B.,  C.  B.  and  E.  B.  (hereinafter 
collectively  referred  to  as  the  Administrators)  : 


{h)  If  the  intestate  died  after  LS97  the  freeholds  as  well  as  the  leaseholds 
would  vest  in  the  administrators.  If  the  intestate  was  not  admitted  to  the 
copyholds  his  equitable  interest  would  also,  it  seems,  vest  in  them ;  Be 
Somerville  and  Turner,  1903,  2  Ch.  583 ;  72  .L.  J.  Ch.  727.  The  widow,  if 
any,  might  be  entitled  to  dower  and  free  bench  (unless  barred)  and  to  a 
sbare  in  the  lease  under  the  Statutes  of  Distribution  of  Intestates'  Estates. 

/ 
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And  whereas  the  Administrators   have  paid  all    the  faneral  Administra- 
and    administration    expenses    and    debts    of    the   said    L.    B., 
including   the    duties    payable   on  his  death    in  respect  of   the 
said  freehold,  copyhold  and  leasehold  hereditaments  : 

And  whereas  the  Administrators   have   agreed    to   partition  Agreement 
the  said  freehold,  copyhold  and  leasehold  hereditaments,  so  that    °^  ^^^  ' '  "' 
the  freehold  and  copyhold  hereditaments  mentioned  in  the  said 
first   and    fourth   Schedules   respectively   should    be    taken    in 
severalty  by  the  said  A.  B. ;    that  the  freehold  and  copyhold 
hereditaments  mentioned  in  the  said  second  and  fifth  Schedules 

respectively  and  the  said  leasehold  messuage  No.  should 

be  taken  in  severalty  by  the  said  C.  B. ;  that  the  freehold  and 
copyhold  hereditaments  mentioned  in  the  said  third  and   sixth 

Schedules  respectively  and  the  said  leasehold  messuage  No. 

should  be  taken  in  severalty  by  the  said  E.  B. ;  and  that  the 
said  leasehold  hereditaments  should  be  wholly  vested  in  the  said 
E.  B.  (c),  who  should  carry  out  the  partition  thereof  by  sub- 
demise  in  manner  hereinafter  mentioned : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  Conveyance 
of  the  premises  the  Administrators,  As  the  Personal  Eepresenta-  °    icciocs. 
tives  of  the  said  L.  B.,  deceased,  hereby  convey,  and  each  of  the 
Administrators  as  to  her  undivided  one-third  share  hereby,  As 
Beneficial  Owner,  conveys  and  confirms  unto  the  said  X,  Y. 

All  tbe  freehold  messuages,  lands  and  hereditaments  described  Parcels, 
in  the  first,  second,  and  third  Schedules  hereto  and  delineated  on 
the  plan  hereto  and    thereon  respectively  coloured  red,   green, 
and  yellow. 

To    HOLD  unto  the  said  X.  Y.  in  fee  simple.  Habendum. 

To    the    uses    following  (that  is  to  say)  : —  As  to  heredita- 

(1)  As  TO  the  hereditaments  mentioned  in  the  first  Schedule  "everirsciie- 
hereto.  To  tiik  use  of  the  said  A.  B.  in  fee  simple;  duiesto 

A  1       1  T  daughters 

(2)  As  TO  the  hereditaments  mentioned  m  the  second  Schedule  respectively  in 
hereto.    To     the     use    of    the    said    C.    B.     in    fee     simple;    ^®^™p^- 

(3)  And   as   to    the   hereditaments  mentioned   in    the   third 
Schedule  hereto,  To  the  use  of  the  said  E.  B.  in  fee  simple. 

(c)  The  lease  will  be  handed  over  to  E.  B.,  as  C.  B.  is  to  take  an  underlease.    Production  of 
If  any  acknowledgment  of  0.  B.'s  right  to  iiroduction  of  the  lease  is  given,    '^®*'^  ^^'*^'^^- 
that  will  appear  in  the  underlease,  see  Conv.  Act,  1881,  s.  13,  which  leaves  an 
underlessee  the  right  to  call  for  the  lease  out  of  which  the  sub-term  is  created. 
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PARTITIONS    (precedents)  , 


Covenants  by 
two  daughters 
to  surrender 
copyholds 
to  other 
daughter. 


Parcels. 


Assignment  by 
two  daughters 
of  thtir  shares 
in  the  Lease  to 
the  other 
daughter  in 
trust  to  grant 
an  underlease 
of  one  house. 


Surrender  by 
customary 
heirs  before 
admission. 


2.  In  further  pursuance  of  the  said  agreement  and  in  con- 
sideration of  the  premises,  the  said  C.  B.  and  E.  B.,  As  Beneficial 
Owners,  hereby  jointly  and  severally  covenant  with  the  said  A.  B. 
that  the  said  C.  B.  and  E.  B.  respectively  will,  at  the  cost  of  the 
said  A.  B.,  forthwith  surrender  (d)  into  the  hands  of  the  lord  {or 
lady)  of  the  said  Manor 

All  those  the  two  undivided  third  shares  of  the  said  C.  B. 
and  E.  B.  respectively  in  the  copyhold  hereditaments  mentioned 
in  the  fourth  Schedule  hereto,  and  edged  purple  on  the  said  plan, 

To  THE  USE  of  the  said  A.  B.,  her  heirs  and  assigns,  at  the  will 
of  the  lord  according  to  the  custom  of  the  said  Manor  by  and  under 
the  rents,  suits  and  services  therefor  due  and  of  right  accustomed, 
and  To  the  intent  that  the  said  A.  B.  may  be  admitted  to  the 
entirety  of  the  hereditaments  mentioned  in  the  fourth  Schedule 
hereto. 

3  AND  4.  {Similar  corrnajits  hy  A.  B.  and  E.  B.  witli  C.  B.  to  sur- 
render their  shares  in  the  copyhold  hereditaments  comprised  in  tJie 
fifth  schedule  to  the  use  of  C.  B.,  and  hy  A.B.  and  C.  B.  with  E.  B. 
to  surrender  their  shares  in  the  copyhold  hereditaments  comprised  in 
tite  sixth  schedule  to  the  use  of  E.  B.) 

5.  In  further  pursuance  of  the  said  agreement  and  in  considera- 
tion of  the  premises,  each  of  them  the  said  A.  B.  and  C.  B.,  as  to 
her  one-third  sliare  or  other  interest,  and  As  Beneficial  Owaier, 
hereby  assigns  and  releases  unto  the  said  E.  B. 

All  the  premises  comprised  in  or  demised  by  the  recited 
Lease  {c), 

To  hold  unto  the  said  E.  B.  for  the  residue  of  the  said  term 

of  years,   at   the  rent   reserved   by  and    subject    to    the 

covenants  and  conditions  in  the  said  Lease  contained  and 
on  the  part  of  the  lessee  to  be  observed  and  performed, 
To  THE  intent  that  the  entirety  of  the  premises  comprised  in 
the  said  Lease  may  be  vested  in  the  said  E.  B.,  And  as  to  the 

messuage  No. Street  aforesaid  absolutely  and  beneficially, 

But  as  to  tbe  messuage  No.  Street  aforesaid  Upon  trust 

(d)  If  the  intestate  had  been  admitted  then  his  co-heiresses  can  surrender 
before  they  ai'e  called  on  to  be  admitted.  The  partition  must  be  perfected 
by  the  surrender  referred  to  and  the  consequential  admissions. 

(e)  If  the  personal  lepresentatives  of  the  intestate  are  dilferent  persons 
from  the  beneficiaries  they  must  be  joined  in  the  assignment;  they  would 
also  be  necessary  parties  to  the  conveyance  of  the  freeholds  if  the  intestate 
died  after  1897. 
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to  grant  an  underlease  thereof  to  the  said  C.  B.  for  the  residue  of 
the  term  granted  by  the  recited  Lease  except  the  last  day  thereof 
at  a  yearly  rent  of  £5,  and  subject  to  covenants  and  conditions 
corresponding  as  nearly  as  may  be  with  the  covenants  and 
conditions  contained  in  the  recited  Lease,  and  generally  in  the 
form  of  the  Underlease  already  prepared  and  intended  to  be 
executed  immediately  after  these  presents. 

6.   (Covenant  hy  E.  B.  ic'ith    A.  B.  and   C.  B.  to  pay  tJtc  rent  Covenant  for 
and  indemnify  them  and  the  estate  of  the  i)itestate,  Form   No.  5,  ™  "^^^  ^' 
Sect.  III.,  Pnrch.  Deeds,  sup.) 

7. — (i.)  (Acknowledqnient,  dc.,  hy  A.  B.  of  the  riqhts  of  C.  B.  Aeknowledg- 

'  .  "^  rill  7  777-       ments  and 

and  E.  B.  as  to  documents  of  title  to  Jreeholds  and   copyholds  m  undertakings 
frst   and  fourth  schedules  and   also    relating    to    lands   in    other  °/tie°d^ds! 
schedules  ;  see  Form  No.  6,  Sect.  III.,  Purch.  Deeds,  sup.) 

(ii.)  (The  like  hy  C.  B.  to  A.  B.  and  E.  B.  as  to  documents 
relating  to  lands  in  second  and  fifth  schedules  and  also  relating  to 
lands  in  tJiird  and  sixth  schedules  ;  see  Form  No.  6,  Sect.  III., 
Purch.  Deeds,  sup.) 

In  witness,  &c. 

[^First  schedidc,  freeholds  taken  hy  A.  B.;  second  schedule, 
the  like  taken  hy  C.  B. ;  third  schedule,  the  like  taken  hy  E.  B. ; 
fourth  schedule,  copyholds  taken  hy  A.  B.;  fifth  schedule,  the  like 
taken  hy  C.  B. ;  sixtli  schedule,  the  like  taken  hy  E.  B. ,-  seventh 
schedule— first  part,  documents  retained  hy  A.  B. ;  second  part, 
documents  retained  hy  C.B.^ 


No.  YII. 

PARTITION  of  Freeholds,  Copyholds,  Leaseholds, 
Capital  Money,  and  Heirlooms,  ichere  a  limitation  to 
tenants  in  common  in  tail  lias  taken  effect,  one  share  heing 
partitioned  hy  S.  L.  Act  Trustees  on  hehalf  of  an 
Infant  Tenant  in  Tail. 

THIS  INDENTUEE,  made,  &c..  Between  A.  B.,  of,  d-c.  {owner  Parties. 
of  a  moiety),  of  the  1st  part,  R.  T.,  of,  &c.,  and  K.  T.,  of,  &c. 
(hereinafter  called  the  Trustees),  of  the  2nd  part,  and  X.  Y., 
of,  &c.  (grantee  to  uses),  of  the  3rd  part  : 

Whereas  under  an  Indenture  (hereinafter  called  the  Settle-  Recital  of 

effect  of 

ment)  dated,  Sec,  and  made  between  J.  B.  (since  deceased)  of  the  Settlement. 
p.  44 
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deaths  of 
parties,  &e., 
as  to  the  free- 
liolds  at  the 
date  of  the 
DisentaiHiig 
Assurance. 


That  the 
Trustees  are 
the  x^resent 
S.  L.  Act 
trustees. 


As  to  the  title 
to  the  copy- 
holds. 


1st  part,  C.  D.,  spinster  (since  deceased  afterNvards  and  herein- 
after called  C.  B.),  of  the  2nd  part,  and  P.  T.  and  Q.  T.  of  the 
3rd  part  (being  a  Settlement  made  in  consideration  of  the  marriage 
shortly  afterwards  solemnised  l)et\veen  the  said  J.  B.  and  C.  B.), 
and  by  reason  of  the  deaths  of  the  said  J.  B.  and  C.  B.  on  the 

—  day  of and  the day  of  • ■,  having  had  issue  two 

children  and  no  more,  namely,  the  said  A.  B.  (who  was  born  on 

the day  of )  and  D.  B.  (who  was  born  on  the  day  of 

,  and  is  accordingly  still  an  infant),  and  without   having 


As  to  the  title 
to  the  lease- 
holds. 


exercised  any  power  of  appointment  conferred  by  the  Settlement 
in  favour  of  their  issue,  and  by  virtue  of  divers  dispositions  to 
the  uses  of  the  Settlement  the  freehold  hereditaments  mentioned 
in  the  first  parts  of  the  first  and  second  Schedules  hereto  stood 
limited  at  the  date  of  the  Disentailing  Assurance  hereinafter 
recited  To  the  Use  of  the  said  A.  B.  and  D.  B.  in  equal  shares 
as  tenants  in  common  in  tail,  with  cross  remainders  in  tail 
between  them,  with  divers  remainders  over.  And  by  the  Settle- 
ment the  said  P.  T.  and  Q.  T.  were  appointed  to  be  Trustees 
thereof  for  all  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890 : 
And  whereas  by  reason  of  the  deaths  and  by  virtue  of  the 
several  Indentures  of  Appointment  of  New  Trustees  men- 
tioned in  the  third  Schedule  hereto  the  Trustees  became  and 
are  the  present  trustees  of  the  Settlement  for  the  purposes  of 
the  said  Acts : 

And  whereas  under  the  Settlement  and  by  virtue  of  divers 
surrenders  and  admissions  the  copyhold  hereditaments  mentioned 
in  the  second  parts  of  the  first  and  second  Schedules  hereto  were  at 
the  date  of  the  said  Disentailing  Assurance  vested  in  the  Trustees 
for  a  customary  estate  in  fee  simple  as  tenants  on  the  rolls 
Upon  Trusts  corresponding  as  nearly  as  might  be  with  the 
subsisting  uses  declared  by  the  Settlement  concerning  the  said 
freehold  hereditaments : 

And  whereas  under  the  Settlement  and  by  virtue  of  divers 
assignments  the  leasehold  hereditaments  mentioned  in  the  third 
parts  of  the  first  and  second  Schedules  hereto  were  at  the  date 
of  the  said  Disentailing  Assurance  vested  in  tlie  Trustees  for  the 
residues  of  the  respective  terms  for  which  the  same  are  held 
Upon  Trusts  corresponding  as  nearly  as  might  be  with  the 
subsisting  uses  declared  by  the  Settlement  concerning  the  said 
freehold  hereditaments,  with  a  provision  preventing  any  sliare  in 


DEED    OF    PARTITION.  691 

the  same  vesting  in  the  said  D.  B.  unless  he  attained  the  age  of 
twenty-one  years,  and  so  that  in  that  case  the  same  should 
devolve  in  the  same  manner  as  if  they  had  been  freehold  of 
inheritance  and  been  included  in  the  Settlement : 

And  whekeas  by  virtue  of  divers  sales  and  other  dispositions  As  to  the  title 
under  the  powers  of  the  Settled  Land  Acts  aforesaid  of  property  luoneV  ^^'  ^ 
formerly  subject  to  the  limitations  of  the  Settlement  certain 
cajjital  money  became  pa3'able  to  the  Trustees  for  the  time  being 
thereof,  and  after  payment  thereout  of  certain  sums  for  improve- 
ments and  costs  the  net  balance  was  at  the  date  of  the  said 
Disentailing  Assurance  and  is  now  represented  by  the  invest- 
ments and  money  mentioned  in  the  fourth  parts  of  the  first  and 
second  Schedules  hereto  and  standing  in  the  joint  names  of  the 
Trustees  as  such  Trustees  as  aforesaid : 

And  whereas    by  virtue  of  the    Settlement   certain   chattels  as  to  the  title 
(now  represented  by  the  chattels  mentioned  in  the  fifth  parts  of  {^^ml  ami 
the  first  and  second  Schedules  hereto)  were  settled  Upon  trust  to  vowei-  to 

'ii  P1111T  apportion  the 

devolve  as  heirlooms  along  with  the  freehold  hereditaments  same. 
thereby  settled,  but  so  that  the  same  or  any  undivided  share 
thereof  should  not  vest  absolutely  in  any  person  thereby  made 
tenant  in  tail  thereof  by  purchase  who  should  die  under  the  age 
of  twenty-one  years.  And  the  Settlement  contained  a  power 
for  the  trustees  or  trustee  for  the  time  being  thereof  to  allot  or 
apportion  any  of  the  said  chattels  to  or  between  the  persons 
entitled  thereto  at  a  valuation  or  otherwise  as  such  trustees  or 
trustee  should  think  fit : 

And  whereas  by  an  Indenture  (duly  enrolled  at  the  Central  Disentailing 
Office  and  on  the  court  rolls  of  the  several  manors  of  which  the  f^eehokiT  °* 
said    copyhold    hereditaments    are    held     as     a     Disentailing  copyholds, 

^  "^  '^    and  capital 

Assurance)  dated,  &.C.,  and  made  between  the  said  A.  B.  of  the  money. 
one  part  and  the  Trustees  of  the  other  part,  the  said  A.  B. 
conveyed  his  moiety  or  other  share  or  interest  in  the  said  free- 
hold hereditaments  to  the  Trustees  in  fee  simj^le  discharged  from 
his  estate  tail  and  all  estates,  rights,  interests  and  powers  to 
take  efiect  after  the  determination  or  in  defeasance  of  his  estate 
tail  To  the  Use  of  the  said  A.  B.  in  fee  simple,  and  conveyed 
his  moiety  or  other  share  or  interest  in  the  said  copyhold  heredita- 
ments (/)  in  like  manner  To  the  Use  of  himself  in  fee  simple, 

(/)  The  estate  tail  in  the  copyholds  being  equitable,  can  be  barred  by 

deed. 
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and  assigned  his  moiety  or  other  share  or  interest  in  the  capital 
money  and  investments  mentioned  in  the  fourth  parts  of  the  first 
and  second  Schedules  hereto  in  like  manner  In  Trust  for  himself 
absolutely  and  discharged  from  the  liability  to  be  invested  in  the 
purchase  of  land  (g)  : 

And  "WHEREAS  the  said  A.  B.  and  the  Trustees,  as  the  persons 
having  the  statutory  powers  of  a  tenant  for  life  on  belialf  of  the 
said  D.  B.,  and  in  exercise  of  the  power  of  allotment  conferred 
by  the  Settlement  in  regard  to  the  said  chattels,  have  agreed  that 
such  partition  shall  be  made  as  hereinafter  appearing : 

NOW  THIS  INDENTUEE  WITNESSETH  and  it  is  hereby 
agreed  as  follows  : — 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 
the  premises,  the  said  A.  B.,  as  to  his  one  undivided  moiety  to 
which  he  is  entitled  as  aforesaid,  hereby,  As  Beneficial  Owner, 
conveys  and  the  Trustees  as  to  the  other  undivided  moietj^  in 
exercise  of  the  powers  for  this  purpose  conferred  by  the  Settled 
Land  Acts,  1882  to  1890,  and  of  all  other  powers,  hereby.  As 
Trustees,  convey  unto  the  said  X.  Y. 

All  and  singular  the  messuages,  lands  and  hereditaments 
described  in  the  first  parts  of  the  first  and  second  Schedules  hereto, 

To  HOLD  unto  the  said  X.  Y,  in  fee  simple 

To    THE    USES  following    (namely) :  — 

As  TO  the  hereditaments  described  in  the  first  part  of  the  first 
Schedule  hereto.  To  the  use  of  the  said  A.  B.  in  fee  simj)le, 

And  as  to  the  hereditaments  described  in  the  first  j)art  of  the 
second  Schedule  hereto.  To  the  uses.  Upon  the  trusts,  and  subject 
to  the  powers  and  provisions  which  under  the  Settlement  or  other- 
wise were  immediately  before  the  execution  of  these  presents 
subsisting  or  capable  of  taking  effect  with  respect  to  the  former 
undivided  moiety  of  the  said  D.  B.  in  the  freehold  hereditaments 
then  sul)ject  to  the  Settlement,  but  not  so  as  to  increase  or 
multiply  charges  or  ]30wers  of  charging. 


Trustees 
cannot  parti- 
tion between 
tenants  in  tail 
under  the 
S.  L.  Aft 


((/)  This  partition  is  made  under  S.  L.  Act,  1882,  ss.  19  and  60;  see 
Cooper  V.  Belseij,  1899,  1  Ch.  639  ;  68  L.  J.  Ch.  258,  as  regards  the  moietj' 
still  settled.  If  the  entirety  of  the  land  remained  settled  the  trustees  could 
not  under  the  Act  effect  a  partition  between  infant  tenants  in  tail :  ss.  2  (6), 
ThS  (1),  (2),  but  a  power  for  that  purpose  may  be  given  by  the  settlement. 
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2.  In    further    pursuance     of    the    said    agreement    and     in  Covenant  to 
consideration  of  the  premises,  the   Trustees,  in  exercise  of  the  copyholds  in 
aforesaid  powers,  and  As  Trustees,  hereby,  covenant  (h)  with  the  fir*sTsciwduie. 
said  A,  B.  that  they  and  all  other  necessary  parties  will  forthwith 

at  the  cost  of  the  said  A.  B.  surrender  into  the  hands  of  the 
lords  of  the  several  manors  of  which  the    same    are    held 

All  the  copyhold  hereditaments  described  in  the  second  part 
of  the  first  Schedule  hereto, 

To  THE  USE  of  the  said  A.  B.,  his  heirs  and  assigns,  at  the 
will  of  the  lords  according  to  the  customs  of  the  said  manors  by 
and  under  the  rents,  fines,  suits  and  services  therefor  due 
and  of  right  accustomed,  and  discharged  from  all  the  limitations, 
powers  and  provisions  of  the  Settlement. 

3.  In  further  pursuance  of  the  said  agreement  and  for  the  Release  of 
consideration  aforesaid,  the  said  A.  B.,  As  Beneficial  Owner,  mtCTcsthi 
hereby  conve3-s  and  releases  unto  the  Trustees  second^parr 

All  that  the  equitable  interest  of  the  said  A.  B.  in  his  moiety  of  second 

schedule. 

of  All  and  singular  the  copyhold  hereditaments  described  in 
the  second  part  of  the  second  Schedule  hereto. 

To  HOLD  unto  the  Trustees,  their  heirs  and  assigns, 
To  THE  INTENT  that  the  entirety  of  the  hereditaments  described 
in  the  second  part  of  the  second  schedule  hereto  may  be  vested 
in  the  Trustees  Upon  the  trusts  and  subject  to  the  powers  and 
provisions  which  under  the  Settlement  or  otherwise  were  imme- 
diately before  the  execution  of  these  presents  subsisting  or  capable 
of  taldng  effect  with  resj^ect  to  the  undivided  moiety  of  the  said 
D.  B.  in  the  copyhold  hereditaments  then  subject  to  the  trusts  of 
the  Settlement,  but  not  so  as  to  increase  or  multiply  charges  or 
powers  of  charging  (i). 

4.  In  further  pursuance  of  the   said  agreement  and  for  the  Assirjnment  of 
consideration  aforesaid,  the  Trustees,  in  exercise  of  the  powers  ^^11  part^o? 
aforesaid,  hereby  As  Trustees  assign  to  the  said  A.  B.  first  schedule. 

All  the  premises  respectively  comprised  in  the  Leases  men-  Parcels, 
tioned  in  the  third  part  of  the  first  Schedule  hereto, 

To  HOLD  unto  the  said  A.  B.  for  the  respective  residues  of  the  Habendum, 
terms  of  years  for  which  the  same  are  respectively  held  at  the 

(h)  The  trustees  under  S.  L.  Act,  1882,  s.  20,  could  only  convey  a  moiety; 
hence  in  this  case,  instead  of  conveying,  they  should  surrender. 

(t)  As  A.  B.  was  never  admitted,  he  may  give  this  release  by  deed,  see 
Elton,  2nd  ed.,  93;  R.  v.  Ilendon  (1788),  2  T.  E.  484. 
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Covenant  to 
pay  rents  and 
indemnify. 


Release  of 
equitable 
interest  in 
Leases  in 
third  part  of 
second 
schedule. 

Parcels. 


Capital  money 
and  heirlooms 
in  fourth  and 
fifth  parts  of 
first  schedule 
to  be  trans- 
ferred to  A.  B. 


Release  of 
equitable 
interest  in 
capital  money 
and  heirlooms 
in  fourth  and 
fifth  parts  of 
second 
schedule. 


rents  and  subject  to  the  lessee's  covenants  and  the  conditions 
respectivel}^  contained  in  the  said  Leases. 

5.  {CovciKiiit  hi)  A.  B.  ivith  the  TrKstces  to  iiay  rents,  d'c,  and 
indcmui.fl/  them  and  the  estate  and  ejects  of  former  trustees,  Form 
No.  5,  Sect.  III.,  Pureh.  Deeds,  sup.) 

6.  In  further  pursuance  of  the  said  agreement  and  for  the 
consideration  aforesaid,  the  said  A.  B.,  As  Beneficial  Owner, 
hereby  assigns  and  releases  unto  the  Trustees 

All  th^t  his  equitable  interest  in  his  moiety  of  All  the  pre- 
mises respectively  comprised  in  the  Leases  mentioned  in  the  third 
part  of  the  second  Schedule  hereto. 

To  THE  INTENT  that  the  entirety  of  the  premises  comprised 
in  those  Leases  may  be  vested  in  the  Trustees  Upon  the 
TRUSTS  (continue  as  in  clause  3,  substituting  "  leascliold"  for 
"copj/hohV). 

7.  The  Trustees  shall  forthwith  transfer  and  hand  over  to  the 
said  A.  B.  and  at  his  cost  All  the  investments,  money  and 
chattels  mentioned  in  the  fourth  and  fifth  parts  of  the  first  Schedule 
hereto  (after  deducting  out  of  such  money  all  costs  properly 
payable  by  the  said  A.  B.),  and  the  same  shall  thenceforth  be  by 
virtue  of  these  presents  discharged  from  all  the  trusts  and 
provisions  of  the  Settlement  (k). 

8.  In  further  pursuance  of  the  said  agreement  and  for  the 
consideration  aforesaid,  the  said  A.  B.,  As  Beneficial  Owner, 
hereby  assigns  and  releases  unto  the  Trustees 

All  THAT  his  equitable  interest  in  his  moiety  of — 

First,  All  the  capital  money  and  investments  mentioned  in  the 
fourth  part  of  the  second  Schedule  hereto. 

And  secondly.  All  the  heirlooms  and  chattels  mentioned  or 
referred  to  in  the  fifth  part  of  the  second  Schedule  aforesaid, 

To  the  intent  that  the  entirety  of  the  premises  released  by  this 
clause  may  be  vested  in  the  Trustees  UroN  the  trusts  (continue 
as  in  clause  3,  suhstittitinfj  "  capital  money,  investments,  and  heir- 
looms "  for  "  cdpi/hohl  Jteredifaments,"  and  add  at  end,  "and 
so  that  all  capital  money  and  investments  shall  be  liable  to  be 
laid  out  in  the  purchase  of  land  for  an  estate  in  fee  simple  to  be 
settled  in  like  manner  as  the  freehold  hereditaments  remaining 
subject  to  the  Settlement"). 


(k)  No  doubt  iu  a  case  of  this  nature  A.  B. 
trustees  a  separate  release  and  indemnity. 


would  arrange  to  give  the 
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9.  Provided  always,  that  nothing  herein  contained  shall  pre-  Saving  of 
judice  or  affect  any  estate  or  interest  in  the  property  mentioned  remahuier 
in  the  second  Schedule  hereto  to  which  the  said   A.   B.  may  ofA.  b. 
become  entitled  in  possession  under  the  limitations  or  trusts  of 

the  Settlement  by  reason  of  the  death  of  the  said  D.  B.  without 
having  barred  his  estate  tail  or  leaving  issue  inheritable  thereto : 

10.  (Acknowledgment  hi/  tJtc  Trustees  of  A- B.'s  right  to  produc-  Acknowiedg- 
tion  of  the  Settlement  and  documents  in  third  and  fourth  schedules,  to*^productfon 
Form  No.  6,  Sect.  III.,  Purch.  Deeds,  sujh)  °nthirdTd' 

In  witness,  &C.  (0  fourth 

(First  schedule,  five  parts,  freeholds,  copyholds,  leaseholds,  capital 
money,  and  heirlooms  allotted  to  A.  B. ;  second  schedule,  five  parts, 
the  like  to  remain  subject  to  the  limitations  of  the  Settlement;  third 
schedule,  deaths  of  Trustees  and  appointments  of  new  Trustees ; 
fourth  schedule,  documents  relating  to  both  titles  retained  by  the 
Trustees.) 


Section  III. 
ENFRANCHISEMENT    DEEDS. 

Enfranchisement  of  Copyholds. 

Preliminary  Note. 

Copyhold  land  may  be  enfranchised,  i.e.,  converted  into  freehold,  by   Copyhold 
a  conveyance  of  the  freehold  from  the  lord  of  the  manor  to  the  tenant   j^i..^^cliised 
on  the  rolls  :    Wilson  v.  AUeii  (1820),  1  Jac.  k  W.  611.     It  is  generally 
desirable  to  include  the  minerals   in  the  enfranchisement  and  to  arrange 
for  a  re-grant  of  commonable  rights.     An  enfranchisement  may  be  made   independently 
(1)  without  the  aid  of  any  statutory  powers,  by  a  person  seised  in  fee  oi-^nde/s.  L. 
simple    or    having    an    absolute    power    to   dispose   of  the  fee   simple   Acts,  or  Cop. 
of   the   manor ;    (2)  under    the    powers  conferred  by    the    S.    L.    Acts, 
by  a  tenant  for  life  or  person  having  the  ]jower  of  a  tenant  for  life  : 
S.  L.  Act,  1882,  ss.  3  (ii.),  4  (1),  55  (2) ;  (3)  under  the  Cop.  Act,  1891, 
by  a  person  seised  of  the  manor  for  life,  or  in  tail,  or  in  fee  simple,  and 
whether  having  power  to  sell  the  manor  or  not,  or  the  person  for  tlic 
time  being  filling  the  character  of  or  acting  as  lord,  whether  lawfidly 
entitled  or  not ;  or  (4)  by  trustees  under  a  trust  for  sale.     In  this  case 
it  is  desirable  that  they  should  have  the  S.  L.  Act  powers  to  enable  them 

[J)  To  be  executed  in  duplicate. 
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Enfranchise- 
ment by 
severance  of 
the  manor. 


Tenant  or  lord 
may  require 
enfranchise- 
ment. 


Consideration, 
how  to  be 
ascertained. 


In  certain 
cases  lord  may 
elect  to  pur- 
chase tenant's 
interest 
instead  of 
enfranchising. 


to  re-grant  commonable  rights.  If  not,  an  order  under  S.  L.  Act,  1884, 
s.  7,  may  be  necessary  for  this  purpose.  To  make  an  enfranchisement 
effectual,  it  is  not  necessary  that  the  tenant  should  have  the  whole 
customary  fee  simple.  If  he  has  a  partial  interest  only,  the  enfranchise- 
ment will  enure  for  the  benefit  of  those  in  remainder  as  well  as  himself: 
1  Watk.,  4th  ed.,  437,  438.  An  enfranchisement  will  be  valid  if  a 
grant  is  made  to  a  person  who  has  been  de  facto  admitted,  though  he 
may  only  have  had  an  equitable  interest  in  tlie  copyliolds  and  not  a 
legal  right  to  be  admitted  :  Elton,  2nd  ed.,  355. 

Where  on  the  conveyance  of  a  manor  part  of  the  copyhold  land 
comprised  therein  is  reserved,  or  where  the  lord  conveys  the  freehold  to 
a  pei'son  who  is  not  his  tenant,  it  has  been  held  (Mnrrel  v.  Smith  (1591), 
4  Co.  24  b;  Melwich  v.  Luter  (1588),  4  Co.  26  a,  a  case  which  shows 
the  position  of  the  grantee  of  the  freehold  in  all  the  copyholds  of  a 
manor,  see  also  Wilson  v.  Allen,  svp. ;  Mitito7i  v.  Kirivood  (1868),  L.  R. 
3  Ch.  614 ;  37  L.  J.  Ch.  606)  that  though  the  tenant  loses  his  right  to 
alienate,  the  lord  no  longer  having  the  seignoiy,  yet  this  does  not  effect 
an  enfratichisement.  The  more  general  view,  however,  is  that  an 
equitable  enfranchisement  is  the  result,  and  that  the  copyholder  may 
deal  with  his  land  by  common  law  assurance  as  the  only  mode  that 
he  has  left  to  him. 

The  following  is  a  summary  of  the  principal  provisions  of  the  Cop. 
Act,  1894,  with  reference  to  enfranchisements  : — ■ 

1.  Where  there  is  an  admitted  tenant  of  copyhold  land,  the  tenant 
or  lord  may  require  and  compel  enfranchisement,  but  the  tenant  must 
first  have  ])aid  or  tendered  the  fine  atid  fees  due  on  the  last  admittance  : 
ss.  1,  3,  see  also  Board  of  Agriculture  and  Fisheries  Act,  1903.  The 
consideration  to  be  paid  to  the  lord  for  the  enfranchisement,  unless  the 
parties  agree,  is  to  be  ascertained  by  valuation  under  the  direction  of 
the  Board  of  Agriculture  and  Fisheries  :  ss.  5,  8.  (The  Board  will,  on 
application,  furnish  a  copy  of  their  rules  for  ascertaining  the  amount  of 
theenfranchisement  mone}',  and  it  is  now  usual,  whether  the  enfranchise- 
ment is  effected  under  the  Act  or  not,  to  fix  the  amount  pursuant  to 
these  rules) ;  and  the  tenant  must  pay  compensation  to  the  steward  of 
the  manor  according  to  an  ad  valorem  scale  :  s.  9. 

2.  Where  the  lord  can  show  to  the  satisfaction  of  the  Board  tliat  any 
change  in  the  condition  of  land  proposed  to  be  enfranchised,  which 
might  have  been  prevented  by  the  incidents  of  copyhold  tenure,  would 
prejudicially  affect  in  enjoyment  or  value  the  mansion-house  and 
groiinds  of  the  lord,  the  lord  may  offer  to  purchase  the  tenant's  interest 
at  a  valuation,  and  if  the  tenant  refuse,  the  land  shall  not  be  enfranchised 
unless  the  Board  think  fit  to  impose  terms  and  conditions  sufficient,  in 
their  opinion,  to  protect  the  interests  of  the  lord  :  s.  11. 
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3.  Any  lord  or  tenant  or  owner  of  any  land  liable  to  any  heriot  or  Lord  or  tenant 
any  quit  rent,  or  other  manorial  incident,  may  require  and  compel  the  extinCTuish- 
extinofuishment  of  such  rights  and  incidents,  and  the  provisions  as  to  ment  of 

°  ^  '  '  manorial 

enfranchisement  are  made  applicable  to  such  an  extinguishment  :  s.  2.  incidents. 
Quit  rents  and   other  perpetual   annual   sums  may  also   be   redeemed 
under  s.  45  of  the  Con  v.  Act,  1881. 

■4.  The  lord  and  tenant  may,  with  the  consent  of  the  Board,  agree  to   Power  to  effect 
make  a  voluntary  enfranchisement  of  any  copyhold  land,  but  if  either  of  enfranclnse- 
them  has  a  limited  estate  only,  he  must  give  notice  to  the  person  next  ment. 
entitled  to  an  estate  of  inheritance  in  the  manor  or  land  :  s.  14. 

5.  The  consideration  for  a  voluntarv  enfranchisement  may  be  either  Consideration 

,  "  f  1        1  c  •    1  ;-    J.       fo""  voluntary 

a  gross  sum,  or  a  rentcharge,  or  a  conveyance  oi  land,  or  or  a  right  to  enfranchise- 
mines  or  minerals,  or  a  convcA'ance  of  a  right  to  waste  in  lands  belonging  J^ent. 
to  the  manor,  or  partly  in  one  and  partly  in  another  or  others  of  those 
ways  :  ss.  15,  17,  18. 

6.  A  voluntary  enfranchisement  under  the  Act  may  be  effected,  Avith   Deed  to  effect 
the   consent   of  the  Board,  by  such   a  deed  as  -would  be  proper  on  an  nient. 
enfranchisement  by  a  lord  seised  of  the  manor  in  fee  simple  :  s.  16. 

7.  On   a  voluntary   enfranchisement  under    the    Act,    the    land    en-   Enfranchise- 

i.  ,  .       T   .       ,  1-1  111-  if    ment  con- 

iranchised  is  charged  with  every  sum  payable  to  the  lord  m  respect  ot  sideration  to 
the  enfi-anchisement,  with  interest  thereon,  and  the  lord  is  to  be  deemed  be  a  charge 

'  '  on  land. 

to  be  seised  in  fee   simple  of  the  land  so  charged  as  mortgagee  in  fee, 
and  he  may  distrain  for  interest  as  if  it  were  rent  in  arrear  :  s.  19. 

8.  After  enfranchisement  the  land  enfranchised  will  be  held  under  Effect  of 
the  same  title  as  that  under  which  it  was  previously  held  :  every  mort-   mgn't. 
gagee  of  the   copyhold   estate  will   become  a  mortgagee  of  the  freehold 

estate  ;  and  all  rights  and  interests  previously  existing  in  the  copyhold 
land  will  continue  to  attach  to  it  when  enfranchised  :  s.  21. 

9.  Commonable  rights  attached  to  land  when  copyhold  will  continue   Enfranchise- 
to  attach  thereto  after  enfranchisement,  and  an   enfranchisement  does  affect  com- 
not  affect  the  estate  or  rights  of  anv  lord  or  tenant  in  mines,  minerals,   monable 

^  "  '  _  rights,  or 

quarries,  &c. ;  but  the  owner  of  enfranchised  land  may,  notwithstanding  rights  in 
the  reservation  of  minerals,  &c.,  to  the  lord,  disturb  or  remove  the  soil  ' 

for  the  purpose   of  making   roads  or   drains,   or  erecting  buildings  or 
obtaining  water :  ss.  22,  23,  21.  „         , 

o  '        ^  Mow  enfran- 

10.  When  an   enfranchisement  is  made  by  a  lord  having  a  limited  chisement 
interest  only,  the  consideration  money  is  to  be  paid  to  trustees  or  into  paid,  when 
court,  except  that  when  it  is  under  £20  the  Board  mav  direct  it  to  be  |?'^4,'^*^ 

_  ^  "  limited 

retained  by  the  lord  :  s.  26.  interest. 

11.  When  the  consideration  for  an  enfranchisement  is  a  rentcharge.   Incidents  of  a 

...  -Ill        rentcharge, 

it  IS  to  be  a  first  charge  on  the  land,  and  to  be  recoverable  as  provided  by  when  made  the 

s.  44  of  the  Conv.  Act,  1881,  and  it  may  be  redeemed  :  ss.  27  to  31.  consideration. 

12.  Provision  is  made  for  the  investment  and  application  of  money  money  pa?d  ° 
paid  to  trustees  or  into  Court :  ss.  32,  33.  into  Court. 
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Expenses,  how 
to  be  borne. 


Power  to 
tenant  to 
charge  land 
for  considera- 
tion money 
and  expenses. 


Certificate  of 
charge. 


Notice  of 
right  to 
enfranchise  to 
be  given  by 
steward  to 
tenant. 


Confirmation 
by  Board 
conclusive. 


Inspection  of 
court  rolls 
after  enfran- 
chisement. 

Copyholds  for 
lives  or  years 
where  no  right 
of  renewal. 

Restraint  on 
creation  of 
new  copy- 
holds. 


Customary 
freeholds. 


13.  The  expenses  of  a  compulsory  eiifraiicbiseraent  are  to  be  borne  by 
the  person  who  requires  the  enfranchisement,  and  the  expenses  of  a 
voluntary  enfranchisement  are  to  be  borne  by  the  lord  and  tenant  in  such 
proportions  as  they  sliall  agree,  or  the  Board  shall  determine  :  s.  34. 

14.  The  tenant  is  empowered  to  charge  any  enfranchised  land  with 
all  money  paid  by  him  as  the  consideration  for  the  enfranchisement, 
and  with  the  expenses.  The  charge  may  be  for  a  principal  sum  and 
interest  not  exceeding  £5  per  cent,  per  annum,  or  by  way  of  terminable 
annuity,  and  it  may  be  by  a  deed  of  mortgage  or  by  a  certificate  of 
charge.  A  certificate  of  charge  must  be  under  the  seal  of  the  Board 
and  countersigned  by  the  person  at  whose  instance  the  cliarge  is  made  : 
ss.  36  to  41. 

15.  On  the  admittance  of  any  tenant,  tlic  steward  of  the  manor  is 
bound  to  give  to  him  a  notice  of  liis  right  to  obtain  his  enfranchisement: 
s.  42. 

16.  Tiie  powers  conferred  by  the  Act  on  a  lord  or  a  tenant  may  be 
exercised  by  a  person  having  a  limited  estate  only  in  the  manor  or 
land,  or  by  a  trustee  or  tlie  guardian  of  an  infant  or  a  married  woman  : 
ss.  43  to  46. 

17.  The  confirmation  by  the  Board  of  an  award  of  enfranchisement, 
or  the  execution  by  the  Board  of  a  deed  of  enfranchisement,  is  con- 
clusive evidence  of  the  regularity  of  the  proceedings,  and  no  award  or 
deed  of  enfranchisement  can  be  impeached  for  any  omission,  mistake  or 
informality  :  s.  61. 

18.  Any  person  interested  in  any  enfranchised  land  may  inspect  and 
obtain  copies  of  the  court  rolls  on  payment  of  a  reasonable  sum  :  s.  62. 

19.  The  provisions  of  the  Act  with  respect  to  a  compulsory 
enfranchisement  do  not  a])ply  to  copyholds  for  a  life  or  lives,  or  for 
years,  where  there  is  no  right  of  renewal :  s.  96. 

No  new  copyholds  can  be  created  without  the  consent  of  the  Board  : 
s.  81 ,  It  is  conceived  that  this  would  not  i>reventa  copyholder  (Vendor) 
from  surrendering  land  to  tlie  lord  to  the  use,  e.g.,  that  a  purchaser  of 
adjoining  copyholds  should  have  an  easement  over  the  land  retained  by 
the  Vendor,  nor  pi-event  a  Vendor  from  reserving  to  himself  an  ease- 
ment created  de  novo  for  the  benefit  of  the  copyhold  land  retained. 
The  easement  so  created  or  i-eserved  is  not  a  new  tenement,  but  a  right 
for  the  benefit  of  an  existing  tenement.  The  Statute  of  Uses  docs  not 
of  course  api)ly  to  copyholds,  but  a  sui'render  to  the  lord  to  the  use  that 
an  easement  should  be  created  appears  to  create  a  legal  customary  interest. 

Customary  freeholds  are  held  according  to  the  custom  of  the  manor, 
but  not  at  the  will  of  the  lord,  and  pass  by  surrender  and  admittance, 
or  by  deed  and  admittance,  according  to  the  custom,  and  in  some  manors 
they  will  ])ass  by  deed  or  surrender:  Elton,  2nd  ed.,  2,  50;  1  Watk., 
4th  ed.,  58,  n.  ;  Cruise,  Dig.  tit.  10,  c.  1.,  ss.  6  et  srq. 
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An  enfrancliisemeiit  award  is  chargeable  with  the  same  stamp  duty  as   Stamps. 
an   enfranchisement  deed  :  Stamp  Act,  1891,  s.  58  (2);  Alpe,  11th  ed., 
105 — that    is    to    say,    ad  valorem  on    the   consideration  paid  fur  the 
enfranchisement,  or  if  no  money  is  paid,  10s. 

It  is  not  clear  whetlier  an  enfranchisement  deed  is  a  '•  transfer  on   increment 
sale"   within  the   meaning  of  Fin.  (1909-10)  Act,    1910,   s.   1  (a),  and   ^'^^l^^^  duty. 
so   chargeable   with    inci'ement    value    duty.       In    the    S.   L.    Acts  an 
enfranchisement  is  treated  as  a  sale  :  S.  L.  Act,  1882,  s.  3  (ii.). 


No.  I. 


Admittance 
of  copyholder. 


DEED  o/" Enfranchisement  q/' Copyholds  and  Re-grant  of 

COMJIONABLE    ElGHTS  {ill). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  {lord  Parties. 
of  the  Manor),  of  the  one  part,  and  C.  D.,  of,  &c.  {copyholder),  of 
the  other  jiart : 

Whereas  the  said  A.  B.  is  seised  in  fee  simple  in  possession  Recital  of 
free   from   incumbrances  of   the  Manor  of  E.,  in  the   County 
of : 

And  whereas  on  the  day  of ,  the  said  C.  D.  was 

admitted  tenant  out  of  court  to  the  hereditaments  hereinafter 
described,  To  Hold  to  him  and  his  heirs,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  Mauoi-,  at  and  under  the 
rents,  fines,  heriots,  suits  and  services  therefor  due  and  of  right 
accustomed  : 

And  whereas  the  said  C.  D.  has  agreed  with  the  said  A.  B. 
for  the  enfranchisement  of  the  hereditaments  hereinafter 
described  and  the  re-grant  of  commonable  and  other  rights 
hereinafter  contained  at  the  price  of  t' : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration,  Enfranciuse- 
&c.,  the  said  A.  B.,  As  Beneficial  Owner,  hereljy  enfranchises,  "rtenant." 
conveys  and  releases  unto  the  said  C.  D. 

{m)  If  tlie  enfranchisement  is  made  under  the  Copyhold  Act,  1894,  the    Rights  of 
rights  of  common  over  the  lord's  waste  are  preserved :  s.  22 ;  secns  if  the   common, 
enfranchisement  is  made  by  grant :  Scriven,  7th  ed.,  329.      Unless  the  loi'd   enfranchise- 
consents,  the  minerals,  «S:c.,  are  reserved  iti  an  enfranchisement  under  the  ment,  money. 
Act :  8.  23  ;  but  in  a  grant  the  minerals  will  jiass  unless  expressly  reserved. 
When  practicable  the  enfranchisement  should  be  effected  by  grant,  but  it 
IS  usual  to  fix  the  amoimt  of  the  enfranchisement  money  in  accordance  with 
the  tables  issued  by  the  Board  of  Agriculture,  &c.,  for  the  jmrposes  of  the  Act. 


Agreement  for 
enfranchise- 
ment. 
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Parcels, 
including 
minerals  and 
re-grant  of 
commonable 
rights. 


Habendum. 


Acknowledg- 
ment, etc.,  as 
to  deeds  and 
court  rolls. 


All  tlio  hereditaments  described  in  the  first  Schedule  hereto 
and  delineated  on  the  plan  hereto,  and  thereon  coloured  pink, 

Together  with  all  mines  and  minerals  in,  on  or  under  the 
2)remises, 

And  together  with  all  commonable  and  other  easements,  rights 
and  privileges  which  immediately  before  the  execution  hereof 
were  appendant  or  appurtenant  to  the  said  hereditaments  or 
reputed  so  to  be  or  usually  held  therewith,  or  an}'  part  thereof, 

To  THE  INTENT  that  thesc  presents  shall  operate  as  a  re-grant 
thereof, 

To  HOLD  unto  and  To  the  use  of  the  said  C.  D.  in  fee  simple 
as  freehold  and  henceforth  discharged  from  all  rents,  fines, 
heriots,  suits,  services  and  other  incidents  of  copyhold  tenure. 

2.  The  said  A.  B.  hereby  acknowledges  the  right  of  the  said 
C.  D.  to  production  of  the  Court  Rolls  so  far  as  they  relate  to 
the  said  hereditaments  and  of  the  documents  mentioned  in  the 
second  Schedule  hereto  and  to  delivery  of  copies  thereof  and 
hereby  undertakes  for  the  safe  custody  thereof  («). 

{Add  Form  No.  11,  Sect.  III.,  Purch.  Deeds,  if  required.) 

In  witness,  &:c. 

{First  seliednle,  of  lands  ;  second  scJtednle,  of  docuinents  of  title.) 


Parties. 

Whether  lord 
can  be  re- 
quired to  give 
acknowledg- 
ment or 
undcrtakinir. 


Enfranchise- 
ment under 
S.  L.  Acts. 


No.  II. 

DEED  o/' Enfranchisement  of  Copyholds  and  Ee-grant  o/' 

Co:mmonable  Rights  hi/  a  Tenant  for  Life    wider  the 

Settled  Land  Acts  (o).     Variations  icliere  Mines  and 

Minerals  are  reserved. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  {tenant 

(//)  The  dictam  of  Bacon,  Y.-C,  in  Re  J <jg- Gardner  (1884),  25  Ch.  D. 
600;  53  L.  J.  Ch.  347,  that  the  lord  could  not  bo  required  to  give  an 
acknowledgment  or  undertaking  as  to  the  title  deeds  of  the  manor,  cannot, 
it  is  submitted,  be  supported.  A  lord  of  a  manor  enfranchising  for  valuable 
consideration  is  iu  the  same  position  in  this  respect  as  an  ordinary  vendor. 
The  fact  that,  under  an  open  contract,  a  purchaser  of  the  enfranchised  copj-- 
holds  would  not  be  entitled  to  inquire  into  the  lord's  title  is  not  a  sufficient 
reason  for  the  diclum,  and  see  Wolst.  Conv.  Acts,  9th  ed.,  21.  The  acknow- 
ledgment should  extend  to  the  court  rolls  of  the  manor  so  far  as  they 
relate  to  the  premises  enfranchised,  rf.  Earl  Ponlett  v.  Hood  (1868),  L.  E.  5 
Eq.  115;  37  L.  J.  Ch.  224.  The  steward  is  entitled  to  keep  the  court 
rolls  for  the  purpose  of  discharging  his  office,  and  the  lord  cannot,  in  the 
absence  of  misconduct,  call  upon  the  steward  to  give  them  up ;  hence  both 
the  lord  and  the  steward  have  a  qualified  right  to  their  custody :  Re  Jenninijs, 
1903,  1  Ch.  906  ;   72  L.  J.  Ch.  454.    _ 

(o)  Under  S.  L.  Act,  1882,  s.  3  (ii.),  enfranchisement  is  treated  as  a  sale; 


Settlement  of 
Manor  antl 
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for  life  of  Manor),  of  the  1st  part,  ]\r.,  of,  kc,  and  N.,  of,  &c. 
(hereinafter  called  the  Trustees),  of  the  2nd  part,  and  C,  D.,  of, 
&c.  {copyholder),  of  the  3rd  part : 

Whereas  under  an  Indenture  of  Settlement  dated  the  Recital  of 

day   of   ,    and    made,    &c.,    the    Manor    of ,    in    the 

County  of (with  other  hereditaments)  (Form  Xo.  10,  Sect.  I.,  'XS''^'t^ 

Purch.  Deeds,  sup.)  :  Trustees. 

And  whereas  on  the  day  of  the   said   C.  I),  was  Admittance 

admitted  to  the  copyhold  hereditaments  hereinafter  descrihed,  ^     '    ' 
parcel   of   the   said    manor.    To  Hold  to     him    and   his   heirs 
at  the  will  of  the  lord  according  to  the  custom  of  the  said  Manor: 

And  whereas  the  said  A,  B.,  as  tenant  for   life  in  possession  Agreement  for 
under  the  recited  Settlement  of  the  said  Manor,  has  agreed  with  ,„ent. 
the  said  C.  D.  for  the  enfranchisement  of  the  copyhold  heredita- 
ments hereinafter  described   [with  the  excej^tion  of  the  mines 
and   minerals  thereunder]    and    the    re-grant    of    commonable 
and  other  rights  hereinafter  contained  at  the  price  of  £ : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  Enfranchise- 

of  the  sum  of  £ now  paid  l)y  the  said  C.  D.  b}^  the  direction  ^"'^^*" 

of  the  said  A.  B.  to  the  Trustees  as  such  Trustees  as  aforesaid  {tlie 
receijjt,  cCr.),  the  said  A.  B.,  in  exercise  of  the  power  for  this 
purpose  conferred  on  him  by  the  Settled  Land  x\cts,  1882  to  1890, 
and  of  all  other  powers,  and  As  Beneficial  Owner,  hereby 
enfranchises,  conveys  and  releases  unto  the  said  C.  D. 

All  those,  &c.  (refer riug  to  first  schedule),  to  which  the  said  parcels. 
C.  D.  wa;s  admitted  as  aforesaid, 

Together  with  all  the  mines  and  minerals  in,  on  or  under 
the  said  hereditaments, 

[Except  and  Eeserved  out  of  this  conveyance  to  the  said  A.  B.    [Exception  of 

Ti-  ••  11  I--'  1         niiues, 

and  his  successors  in  title  and  the  persons  deriving  title  under  minerals,  and 
him    or    them    in     fee    simple    (cojttinue    as    in   Form    No.    2,  working!] 
Sect.  II.,  Purch.  Deeds,  sup. ).] 

henco  is  included  under  the  term  "  sale  "  used  subsequently  in  the  Act, 
except  in  s.  55  (2),  where  enfranchisement  includes  enfranchisement  under 
a  power  in  a  settlement. 

Under  8.  L.  Act,  1882,  s.  4  (7),  an  enfranchisement  maj-  be  made  with  or   Rights  of 
■without  a  re-grant  of  common  and  other  rights.  common. 

Under  S.  L.  Act,  1882,  s.  3  (ii.),  the  mines  and  minerals  may  be  reserved,   Mines  and 
•but  pas.s  luuler  a  grant  unless  expressly  reserved  :  MacSwinnej'  on  Mines,  minerals. 
2nd  ed.,  46;  Scriven,  7th  ed.,  306,  307. 
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Re-grant  of 
commonable 
rights,  itc. 


Proviso  quali- 
fying cove- 
nants for  title. 

Acknowledg- 
ment, &c. 


And  [by  way  of  grant  and  not  of  exception]  together  with 
all  commonable  and  other  rights  {(■ontiniic  as   i>i  last  Precedent), 

To  HOLD  unto  and  To  the  Use  of  said  C.  D.  in  fee  simple  [(^r 
unto  the  said  C.  D.  in  fee  simple  To  the  Use  that  the  rights  and 
privileges  hereinbefore  reserved  shall  remain  and  be  To  the  Uses 
which  under  the  recited  Settlement  are  subsisting  with  respect 
to  the  excepted  minerals  and  subject  thereto  To  the  Use  of  the 
said  C.  D.  in  fee  simple]  as  freehold  henceforth  and  for  ever 
discharged  from  all  rents,  fines,  heriots,  suits  and  services  and  all 
other  incidents  whatsoever  of  copyhold  or  customary  tenure,  And 
ALSO  discharged  from  all  the  limitations,  trusts,  powers  and  pro- 
visions of  the  recited  Settlement  and  from  all  estates,  interests 
and  charges  subsisting  or  to  arise  thereunder. 

2.  Provided  always,  that  so  far  as  regards  {Form  No.  1,  Sect. 
III.,  Purvh.  Deeds,  sup.). 

3.  The  said  A.  B,  hereby  acknowledges,  &c.  (as  in  last  Precedent). 
In  witness,  &c. 

{First  scJtednle,  of  lands  ;   second  scliednle,  of  documents.) 


Parties. 


Recital  of 
relation  of 
parties. 


Agreement  for 
enfranchise- 
ment. 


[Payment  of 
purchase- 
money  into 
Court.] 


No.  III. 

DEED    of  Enfranchisement    u)ider    the    Copyhold    Act, 
1894  {q). 

THIS  INDENT UEE,  made,  &c..  Between  A.  B.,  of  kc.  {lord  of 
the  Manor),  of  the  1st  part,  the  Board  of  x\griculture  and  Fisheries 
(hereinafter  called  the  Board),  of  the  2nd  part,  and  C.  D., 
of,  &c.  {tenant),  of  the  3rd  part : 

Whereas  the  said  A.  B.  is  the  lord  of  the  Manor  of ,  in 

the  County  of  ,  and  the  said  C.  D.    is  the  tenant  of  the 

copyhold  lands  hereinafter  described  within  the  meaning  of  the 
Copyhold  Act,  1894 : 

And  whereas  the  said  A.  B.  and  C.  D.  have  agreed,  with  the 
consent  of  the  Board,  that  the  said  lands  shall  be  enfranchised 

in  consideration  of  the  sum  of  £ to  be  paid  by  the  said  C.  D. 

to  the  said  A.  B.  [or  instead  of  the  icords  "to  be  jjaid,  kc.'' : 

And  whereas  "the  said  A.  B.  has  a  limited  estate  only  in  the 

said  Manor,  and  the  said  sum  of  i.' has,  by  the  direction  of 

the  Board,  been  paid  by  the  said  C.  D.  into  Court  to  an  account 
"  Ex  parte  the  Board  of  Agriculture  and  Fisheries  "  :] 

((/)  See  Preliminary  Note  to  Enfrancliisements,  sup. ;  this  Precedent  and 
the  Dotes  thereto  only  apply  where  the  enfranchisement  is  effected  under 
the  statutorj'^  powei'S. 
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NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Conveyance. 

of  the  said  agreement  and  in  consideration  of  the  sum  of  t' 

now  paid  by  the  said  C.  D.  to  the  said  A.  B.  (the  receipt  whereof 
the  said  A.  B.  hereby  acknowledges)  [or  in  consideration  of  tlie 

sum  of  £ paid  by  the  said  C.  D,  into  Court  as  aforesaid  (the 

payment  of  which  sum  the  said  A.  B.  hereby  acknowledges)],  the 
said  A.  B.,  As  Beneficial  Owner,  hereby  conveys  and  the  Board 
hereby  confirms  (?•)  unto  the  said  C.  D. 

All,   &c.  (sec  Forms  in  Sect.  II.,  Parch.  Deeds,  sup.)  [and  all  Parcels. 
the  mines  and  minerals  in  and  under  the  said  lands  (s)  ] , 

To  HOLD  unto  and  To  the  use  of  the  said  C.  I),  in  fee  simple,  Habendum. 
freed  and  discharged  from  all   rents,  fines,  suits  and   services, 
and  other  incidents  of  coi^yhold  tenure  (0- 

(Add  Form  Xo.  11,  Sect.  III.,  Piirch.  Deeds,  sup.) 

In  witness,  &c. 


No.  lY. 

Deed  o/ Enfeanchisement  hij  Ecclesl\stical  Commissioners 
o/"  Copyholds /or //r^s  («). 

THIS  INDENTUEE,  made,  &c.,  Between  the  Ecclesiastical  Com-  Parties, 
missioners  for  England  (hereinafter  called  the  Commissioners) 

(?•)  The  confirmation  under  the  seal  of  the  Board  of  an  award  of  enfranchise- 
ment and  their  execution  of  a  deed  of  enfranchisement  are  conclusive 
evidence  that  the  requirements  of  the  Act  have  been  comijlied  with : 
s.  61. 

(s)  The  mines  and  minerals  will  not  pass,  unless  expressly  included, 
see  s.  23. 

(t)  A  grant  to  the  tenant  of  commonable  rights  is  unnecessary,  as  they  are 
expressly  saved  bj-  s.  22. 

Under  s.  62  any  person  who  has  obtained  enfranchisement  under  the  Act   Productiou  of 
may  inspect  and  take  copies  of  the  court  rolls  on  payment  of  a  fee.  <^o"*''  ^'o^'^- 

Under  s.  64  the  lord  may,  after  all  the  copyholds  of  the  manor  have  been 
enfranchised,  hand  over  the  court  rolls  to  the  Beard  or  to  the  Master  of  the 
Eolls. 

(<0  The  Episcopal  and  Capitular  Estates  Act,  1851  (14  &  1.5  Yict.  c.  104), 
8.  1,  authorised  ecclesiastical  corporations  to  make  enfranchisements,  and 
the  enabling  provisions  of  that  Act  have,  by  the  Ecclesiastical  Corporations 
Leases  Act,  1861  (24  &  25  Yict.  c.  105),  been  extended  to  rectors,  vicars, 
perpetual  curates  and  incumbents.  The  Ecclesiastical  Leasing  Act,  1S5S 
,  (21  &  22  Vict.  c.  57),  conferred  powers  on  ecclesiastical  corporations  with 
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Recitals. 

Grant  by  copy 
of  court  roll  to 
A.  B.  for  lives. 


Order  in 
Council 
transferring 
capitular 
estates  to 
Ecclesiastical 
Commis- 
sioners. 


Order  in 

Council 

empowering 

Ecclesiastical 

Commissioners 

to  dispose  of 

property. 

Agreement  for 
enfranchise- 
ment and  sale. 


Conveyance. 


of  the  one  part,  and  A.  B.,  of,  &c.  (copylwhlcr),  of  the  other 
part  : 

Wheeeas  at  a  court  holden  in  and  for  the  Manor  of  ,  in 

the  County  of  — — ,  on,  kc.  (date),  the  Dean  and  Chapter  of  the 

Cathedral   Church  of  ,    at  ,  lords  of  the  said  Manor, 

granted  unto  the  said  A.  B.  {parcels  as  descrihed  in  court  rolls), 
To  Hold  the  same  unto  the  said  A.  B.  and  his  heirs  for  and 

during  the  lives  of  ,  and  the  lives  and  life  of  the  longest 

livers  and  liver  of  them,  at  and  under  the  yearly  rent  of  £ , 

and  the  heriots,  suits  and  services  therefor  due  and  of  right 
accustomed,  and  the  said  A.  IJ.  was  thereupon  admitted  tenant 
to  the  said  hereditaments  :  (If  neccssarn  add  recitals  sJioicijig  the 
deroltttioii  of  the  interest  acquired  under  tlie  c/rant  for  lives.) 

And  whereas  under  or  by  virtue  of  the  several  Acts  of 
Parliament  relating   to   the   Commissioners    and   an    Order  in 

Council   dated    the    day  of   ,    and  published  in    the 

London  Gazette  on  the  day  of  ,  ratifj'ing   a  scheme 

of  the  Commissioners  recited  in  the  said  Order,  All  the  manors, 
lands,  tithes  and  hereditaments  which  then  belonged  either  in 
possession   or   reversion  to  the  said  Dean    and    Chapter   (with 

certain  exceptions  not  affecting  the  said  Manor  of )  became 

vested  in  the  Commissioners  : 

And  w'hereas  by  an  Order  in  Council  dated,  &c,,  and  pub- 
lished, &c.  {Recite  Order  in  Council  autltorisiinj  Ecclesi((sticcd 
Conimissio}iers  to  dis2)ose  of  the  property  vested  in  tliein  under 
jyrevious  Order) : 

And  whereas  the  Commissioners  have  agreed  with  the  said 
A.  B.  for  the  enfranchisement  and  sale  to  him  of  the  heredita- 
ments hereinafter  described  (being  the  hereditaments  to  which 

the  said  A.  B.  was  admitted  tenant  on  the day  of  as 

aforesaid)  at  the  price  of  i' : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance 
of    the   said   agreement  and    in    consideration  of   the    sum   of 

£ paid  by  the  said  A.  B.  into  the  Bank  of  England  to  the 

credit  of  the  Commissioners,  as  appointed  by  them  in  that 
behalf  (the  receipt  whereof  is  intended  to  be  acknowledged  by  a 
memorandum  indorsed   hereon,    and  the  payment  whereof  the 


some  exceptions  and  with  the  approval  of  the  Ecclesiastical  Commissioners,  and 
also  with  certain  consents  to  sell,    &c. 

/ 
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Commissioners    hereby   acknowledge),   the   Commissioners,  As  Parcels. 
Trustees,  herebj^  enfranchise  and  convey  unto  the  said  A.  B. 

All,  &c.  (jxirccls  by  reference  to  a  schedule,  uith   minerals  and 
re-grant  of  commonable  rights,  as  in  Precedent  I.). 

To  HOLD  unto  and  To  the  use  of  the  said  A.  B,  in  fee  simple.  Habendum, 
henceforth    and  for  ever  freed  and  discharged  from  all    rents, 
heriots,  fines,  suits,  services  and  other  incidents  of    copyhold 
tenure.    {Add  Form   No.   11,  Sect.  III.,  Purchase  Deeds,  sup.,  if 
required.) 

In  witness  whereof  the  Commissioners  have  hereunto  set  their 
common  seal  the  day  and  year  first  above  written. 

The  Schedule  above  referred  to. 


No.  V. 

Eelease  bg  Copyholder,  a  Trustee  for  the  Tenant  for  Life 
of  the  Manor,  for  the  purpose  of  Extinguishing  the 
Copyhold   Interest. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (here-  Parties, 
inafter  called  the  Copyholder),  of  the  1st  part,  C.  D.,   of,  &c. 
{tenant  for  life  and  lord  of  the  Manor),  of   the   2nd   part,  and 
X.,  of,  &c.,  and  Y.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the 
3rd  part : 

Whereas  at  a  General  Court  Baron  of  the  Manor  of  ,  Admittance  of 

in  the  County  of  ,  E,    F.    was  on   the  day  of  - 


testator. 


admitted  tenant  to  the  copyhold  hereditaments  hereinafter 
described.  To  hold  to  him  and  his  heirs  according  to  the  custom 
of  that  Manor : 

And  whereas  the  said  E.  F.  duly  made  his  Will  dated,  &c.,  win  directing 
and  thei-eby,  after  appointing  bis  wife,  G.  F.,  to  be  his  executrix,  be'soid!*^'  *° 
directed  her  to  sell  all  his   copyhold  hereditaments  and  apply 
the  net  proceeds  as  therein  mentioned  {Recite  death  of  testator 
and  probate)  : 

And  whereas  by  an  Indenture  of  Bargain  and  Sale  dated  Bargain  and 
&c.,  and  made  between  the  said  G.  F.  of  the  1st  part,  the  hoiLtr''^" 
said  C.   D.   {lord   of  the    Manor)  of  the  second   part,  and   the  f  ^cutrix 

/^         ,     1  to  Trustee  for 

topy holder  of  the  3rd  part  (duly  enrolled  on  the  court  rolls  cf  lord  of  the 
P-  45 
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Manor  to  keep 
alive  tlie  copy- 
hold interest. 


tlie  said  Manor)  in  consideration  of  the    sum    of    il- 


paici 


id 


Aihiiission 
pursuant  to 
Bargain  and 
Sale. 


Settlement  of 
the  Manor. 


by  the  said  C.  D.  to  the  said  G.  F.  out  of  his  own  money, 
the  said  G.  F.,  in  exercise  of  the  power  for  that  purpose  given  to 
her  by  the  said  Will,  bargained  and  sold  the  copyhold  heredita- 
ments hereinafter  mentioned  unto  the  Copyholder  and  his  heirs, 
To  be  held  according  to  the  custom  of  the  said  IManor  by  and 
under  the  rents  and  services  therefor  due  and  of  right  accus- 
tomed. In  trust,  nevertheless,  for  the  said  C.  D.,  his  heirs 
and  assigns : 

And  whereas  on  the  day  of the  Copyholder  was 

out  of  court  admitted  to  him  and  his  heirs  to  the  copyhold 
hereditaments,  parcel  of  the  said  Manor,  so  bargained  and 
sold  as  aforesaid,  to  wit  All,  &c.,  {set  out  tlie  parcels  on  tlie 
court  rolh),  of  which  hereditaments  the  lord  of  the  said  Manor 
by  his  steward  granted  seisin  by  the  rod  : 

And  whereas  by  an  Indenture  of  Settlement  dated,  &c.,  and 
made,  &c.,  the  said  Manor  (with  other  hereditaments)  was 
appointed  To  the  Use  of  the  said  C.  D.  during  his  life  without 
impeachment  for  waste,  with  divers  remainders  over.  And  the 
Trustees  were  by  the  said  Settlement  appointed  to  be  the 
trustees  thereof  for  all  the  purposes  of  the  Settled  Land  Acts, 
1882  to  1890 : 

And  whereas  the  Trustees,  in  exercise  of  the  powers  for  this 
13urpose  conferred  by  section  twelve  of  the  Settled  Land  Act, 
1890,  have  agreed  with  the  said  C.  D.  for  the  purchase  of  the 

said  cojiyhold  hereditaments  at  the  price  of  £ ,  which  sum  is 

to  be  paid  oat  of  capital  money  in  their  hands  arising  under  the 
said  Acts  as  the  Trustees  of  the  recited  Settlement : 

Release  of         NOW    THIS    INDENTUEE    WITNESSETH  (,r)  that  in  pur- 
the^Jrd'^of  the    suauce  of  the  Said  agreement  and  in  consideration  of  the  sum 

Manor.  q{  j^ ^^^^  pg^j^  jjy  ^j^g  Trustees  out  of  such  capital  money  as 

aforesaid  to  the  said  C.  D.  (the  receipt  of  which  sum  the  said 
C.  D.  hereby  acknowledges),  the  Copyholder,  As  Trustee,  and  by 
the  direction  of  the  said  C.  D.  directing  As  Beneficial  Owner, 
hereby  conveys  and  releases  unto  the  said  C.  D.,  his  heirs  and 
successors  in  title,  as  lord  of  the  said  manor 
Parcels.  All  the  premises  expressed  to  be  comprised  in  the  recited 


Agreement  by 
Trustees  to 
purchase  the 
copyholds 
from  the 
tenant  for  life. 


(rc)  The  release  must  be  by  deed,  and  not  by   surrender;   it  should   be 
enrolled  on  the  court  rolls. 
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Bargain  and  Sale  and  to  which  the  copyholder  was  admitted  as 
aforesaid, 

To  THE  •  INTENT  (ij)  that  the  customary  estate  in  the  premises  Exthiguish- 
may  merge  and  be  extinguished  in  the  fee  simple  of  the  said  Manor  i"o7d  inte°e^t. 

of ,  of  which  the  premises  are  parcel,  and  that  the  premises 

may  no  longer   be  granted  out  to    be  held  by  copy  of    court 
roll(.-). 

In  witness,  &c. 


Section  IV. 
ENLARGEMENT    OF    TERM   DEEDS. 

No.    I. 

DEED  to  Convert   a   Long  Tbrini   of  Years    info    a    Fee 
Simple  hi/  a  jjerson  absolutely  entitled  thereto  {a). 

TO  ALL  TO  WHOM    THESE    PRESENTS    SHALL  COME, 
A.  B.,  of,  &c.,  sends  greeting  this day  of : 

Whereas  by  an  Indenture  dated,  kc,  and  made,  &c.  {date  and  Recite  demise 

1  o/  7  •  -77       j\  1-1  lii         ^O""  long  term 

parties),  All,  &c.  {parceis  as  in  recited  deed),  were  demised  unto  the  subject  to 

said from  the day  of  for  a  term  of  1,000  years  '^«>"'»^i  ^ent. 

thence  next  ensuing  at  a  peppercorn  rent : 

And  whereas,  after  divers  mesne  assignments  and  acts  in  the   Mesne 
law,  ultimately  under  an  Indenture  dated,  Sec,  and  made,  kc.  '^^'''s»™en  s. 
(date  and  parties),  the  premises  became  vested  in  the  said  A.  B. 
for   the   residue   of  the    said    term,  which  is  not    liable    to    be 
determined  by  re-entry  for  condition  broken  : 

NOW  THESE  PRESENTS  WITNESS  THAT  the  said  A.  B.,  Enlargement 
by  virtue  of  section  sixty-five  of  the  Conveyancing  and  tJrn^ntofee 
Law   of    Property    Act,    1881,    hereby    declares    that    the   said  ''""Pie. 

(//)  No  uses  or  habendum  are  required,  for  the  manor  is  already  settled. 

(z)  No  new  copyhokls  can  be  created  without  the  consent  of  the  Board  of   Creation  of 

Agriculture  and  Fisheries:  Cop.  Act,  lSi)4,  s.  81.     As  to  redemption  of  quit   "e w copyholds; 
.      i.  /-,.    1    ,..,,,  ,-  redemption  of 

rents,  see  Conv.  Act,  1881,  s.  4o.  quit  rents. 

(a)  See  Conv.  Act,  1881,  s.  Go  ;  Conv.  Act,  1882,  s.  11 ;  Wolst,  Conv.  Acts, 

9th  ed.,  128—133  ;   Blaibeni  v.  Reeves,  1906,  2  Ch.  175  ;  75  L.  J.  Ch.  464  ;  and 

see  also  49  Sol.  J.  818.      The  deed  should  be  stamped  IO5. 

45—2 
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term  of  1,000  years  shall  from  and  after  the  execution  of  these 
presents,  as  to  all  the  premises  therein  comprised,  be  and  the 
same  is  hereby  enlarged  into  a  fee  simple. 
In  witness,  &c. 


No.  11. 


Recite  mort- 
gage for  long 
term  ; 


that  mortgage 
debt  was  not 
paid, 
and  that 
mortgagee 
took  possession 
and  acquired 
absolute  title 
to  term  by 
adverse 
possession. 


Enlargement 
of  the  said 
term  by  mort- 
gagee who  has 
become  abso- 
lute owner  into 
fee  simple. 


DEED  to  Convert  a  Long  Term  of  Years  into  a  Fee 
Simple  hy  a  Mortgagee  wlio  has  become  Absolute 
Owner  hij  Adverse  Possession. 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME, 
A.  B.,  of,  &c.,  sends  greeting  this day  of : 

Whereas  by  an  Indenture  of  Mortgage  dated,  &c.,  and  made 
between  L.  M.  of  the  one  part,  and  the  said  A.  B.  of  the  other 

part,  certain  hereditaments  situated  in  the  Parish  of  ,  in 

the  County  of ,  were  demised  by  the  said  L.  M.  to  the  said 

A.  B.  for  the  term  of  500  years  from  the  date  thereof  without 
impeachment  for  waste  by  way  of  mortgage  for  securing  payment 
by  the  said  L.  M.  to  the  said  A.  B.  of  the  sum  of  .£400  and 
interest  as  therein  mentioned  : 

And  whereas,  no  part  of  the  said  mortgage  debt  of  .£400 
having  been  paid,  the  said  A.  B.  entered  into  possession  of  the 

premises   in    the  year  ,  and  has  ever  since   remained   in 

uninterrupted  possession  and  enjoyment  thereof,  without  having 
acknowledged  the  title  of  the  said  L.  M.  or  any  other  person  to 
any  right  of  redemption,  and  the  said  A.  B.  has  consequently 
become  the  absolute  owner  of  the  ]3remises  for  the  residue  of  the 
said  term  of  500  years  : 

NOW  THESE  PRESENTS  WITNESS  THAT  the  said  A.  B., 
by  virtue  of  section  sixty-five  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  hereby  declares  that  the  said  term  of  500 
years  shall  from  and  after  the  execution  of  these  presents,  as  to 
all  the  premises  therein  comprised,  be  and  the  same  is  hereby 
enlarged  into  a  fee  simple. 
In  witness,  &c. 


■ 
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No.  III. 

DEED  to  Convert  a  Long  Term  of  Years  into  a  Fee 
Simple  by  a  Married  Woman  having  an  Equitable 
Estate  for  Life  for  her  Separate  Use  without  Power 
of  Anticipation  (b). 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME, 

A.  B.,  the  wife  of  C.  B.,  of,  &c.,  sends  greeting  this day 

of {Recite  lease  for  700  years)  :  Recite  lease  for 

700  years. 

And  whereas  N.  0.,  late  of,  ^c,  having  become  entitled  to  the  win  ot  owner 
premises  for  the  residue  of  the  said  term,  duly  made  his  Will 

dated   the  day  of   ,    and   thereby  gave   all    his   real 

and  personal  estate  to  P.  Q.  and  R.  S.  Upon  trust  for  the 
testator's  daughter,  the  said  A.  B.,  during  her  life  [for  her 
separate  use],  without  power  of  anticipation,  with  remainders 
over,  and  the  said  testator  appointed  the  said  P.  Q.  and  R.  S. 
executors  of  his  said  Will  (liecite  death  of  testator  and  probate  of 
the  Will)  : 

NOW  THESE  PRESENTS  WITNESS  as  follows  :— 

1.  The  said  A.  B.,  by  virtue  of  section  sixty-tive  of  the  Convey-  Enlargement 
ancing  and  Law  of  Property  Act,  1881,  hereby  declares  that  the  w^.naTof 
said  term  of  700  years  shall  from  and  after  the  execution  of  these  ^erm  into  fee 

•-'  _  _  simple. 

presents,  as  to  all  the  premises  therein  comprised,  be  and  the 
same  is  hereby  enlarged  into  a  fee  simple. 

2.  The  said  A.  B.  hereby  directs  that   the   said    P.   Q.   and  Direction  to 
R.  S.  shall  stand  possessed  of  the  premises  so  enlarged  into  a  e^tate.^  ^*^^ 
fee  simple.  Upon  the  trusts  by  the  recited  Will  declared  oi  the 

real  estate  of  the  said  testator  (c). 
In  witness,  &c. 

{h)  See  Conv.  Act,   1S81,  s.s.  2  (iii.) ;  65  (2)  (L),  (3).     If  the  term  were  Trustees  hold- 
vested  in  the  trustees  on  trust  for  sale,  they  would  be  the  persons  to  make   ing  on  trust  for 
the  declaration :  sub-s.  (2)  (ii.).     This  deed  does  not  require  acknowledgment 
by  the  married  woman,  or  the  concurrence  of  her  husband.     If  the  testator 
died  after  1882,  or  the  marriage  took  place  after  that  year,  there  would  be  no 
need  for  an  express  trust  for  her  separate  use. 

('•)  If  the  limitations  of  the  freeholds  devised  by  the  Will  were  legal,  then 
the  trustees  ought  to  convey  the  land  to  the  uses  of  the  Will. 


sale. 


710 


ENLARGEMENT    OF    TEi;M     DEEDS    (PRECEDENTS). 
No.    IV. 

DEED  to  Convert  a  Long  Term  0/ Years  into  a  Fee  Simple 
1)1/  Husband  and  Wife  (d). 

TO  ALL  TO  WHOM  THESE    PRESENTS   SHALL  COME, 

A.  B.,  of,  &c.,  and  C.  B.,  his  wife,  send  greeting  this day  of 

(Recite  creation  of  term  for   700    ijears   and   other  recitals 

shoicinfi    that   it    became  rested  in   C.    B.    before  1883,  and  that 
C.  B.  married  before  that  date) : 

NOW  THESE  PRESENTS  WITNESS  THAT  the  said  A.  B.  and 
C.  B.,  his  wife,  hy  virtue  of  section  sixty-five  of  the  Conveyancing 
long  term  into  and  Law  of  Property  Act,  1881,  hereby  declare  that  the  said 
term  of  700  years  shall  from  and  after  the  execution  hereof,  as 
to  all  the  premises  therein  comprised,  be  and  the  same  is  hereby 
enlarged  into  a  fee  simple. 
In  witness,  &c. 


Enlargement, 
by  husband 
and  wife  of 


No.  V. 

DEED  to  Enlargk  a  Long  Term  as  to  Part  of  the  Demised 
Property  by  the  Tenant  for  Life  0/ Settled  Land(c), 
and  Conveyance  to  the  Uses  of  the  Settlement. 

Parties.  THIS  INDENTURE,  made,  &c..  Between  A.  B. ,  of,  &c.  [tenant  for 

life),  of  the  one  part,  and  X.,  of,  &c.,  and  Y.,  of,  &c.  (hereinafter 
called  the  Trustees),  of  the  other  part  (Recite  deed  creating  portions 
term  of  1,000  years,  mortfiar/e  of  same  to  C.  D.,  order  for  fore- 
closure. Settlement  of  other  land  to  the  use  of  A.  B.  for  life,  u-ith 
remainders  over,  irhereof  the  Trustees  are  S.  L.  Act  trustees,  that 
these  presents  are  supplemental  to  an  Indenture  {hereinafter  ealled 
the  Principal  Indenture)  dated,  iCr.,  being  an  assignment  on  a  sale 
by  C.  D.  of  part  of  the  premises  comprised  in  the  term  to  the 
Trustees  on  trusts  corresponding  to  the  uses  declared  by  the 
Settlement :) 

[d)  This  deed  does  not  require  acknowledgment  by  the  married  woman. 
It  is  assumed  that  no  settlement  or  agreement  for  a  settlement  has  been 
made  affecting  the  term. 

(e)  See  Conv.  Act,  1881,  s.  65  ;  Conv.  Act,  1882,  s.  11. 
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And  whereas  the  said  A.  B.  is  now  tenant  for  life  in  possession  Recital  that 
under  the  recited  Settlement,  and  beneficially  entitled  (f)  in  foriife'-^ 
right  of  the  term  of  1,000  jears  created  by  the  said  Inden- 
ture of  the,  Szc,  to  the  possession  of  the  part  of  the  lands 
and  hereditaments  comprised  in  that  term,  which  was  by  the 
Principal  Indenture  conveyed  to  the  Trustees  for  the  residue  of 
that  term  Upon  the  trusts  of  the  recited  Settlement : 

And  whereas  the  ultimate  beneficial  interest  in  the  premises  That  no  tenant 
comprised  in  the  PrincijDal  Indenture  has  not  become  absolutely  attained 
and  indefeasibly  vested  in  any  person,  but  the  said  A.  B.  is  t^^entyone. 
contingently   entitled    thereto   under    the    ultimate    limitation 
contained   in    the  recited    Settlement,  and    has  not  made  any 
conveyance  for  value  thereof  (g) : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  The  said  A.    B.,  as    the   person    so    beneficially    entitled,  Enlargement 
hereby  declares   that   from   and   after   the   execution  of   these  °   ^'^™' 
presents  the   said  term  of  1,000  years  shall  (so  far  as  regards 

the  lands  and  hereditaments  comprised  in  the  Principal 
Indenture)  be  and  the  same  is  hereby  enlarged  into  a  fee 
simple. 

2.  For  settling  the  said  fee  simple  so  acquired  by  enlargement  Conveyance 
in  the  manner  in   which  the  same  is  liable  to  be  settled,  the  *°  "^^®" 
Trustees,  As  Trustees,  hereby  convey  unto  the  said  A.  B. 

Ar-L   the    lands  and    hereditaments    which  by  the    Principal  Parcels. 
Indenture  were  conveyed  unto  the  Trustees  for  the  residue  of 
the  said  term  of  1,000  3'ears,  and  which  under  the  declaration 
hereinbefore  contained  have  become  vested  in  tliem  for  an  estate 
in  fee  simple  (/*), 

To  HOLD  unto  the  said  A.  B.  in  fee  simple,  To  the  uses,  Upon  Habendum. 
the  trusts,  and  subject  to  the  powers  and  provisions  which  under 
the  recited  Settlement  or  by  reason  of  the  exercise  of  any  power 
of  charging  therein  contained  are  now  subsisting  with  respect 


(/)  Sees.  f55  (2)  (i.). 

if/)  See  s.  65  (5).  If  any  person  has  become  absolutely  entitled,  or  it  is 
not  known  whether  the  person  contingently  eniitled  has  made  any  con- 
veyance for  value  of  his  contingent  interest,  the  second  witnessing  part 
should  be  omitted. 

(/()  See  s.  65  (;3). 
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to   freehold    hereditaments    settled   by  the  recited  Settlement, 
but  not  so  as  to  increase  or   multij)ly  charges   or   powers  of 
charging  (l). 
In  witness,  &c. 


No.  VI. 


Recitals. 

That  deed 
supplemental 
to  assignment 
to  testator. 


Death  of 
testator  and 
appointment 
of  executors. 


Stamp. 


Deed  to  Enlarge  a  Long  Terji  into  a  Fee  Simple  hij 
Executors  o/Deceased  Owner  as  to  Part  of  tlie  Demised 
Property  (A),  suhject  to  Incumbrances. 

TO  ALL  TO  WHOM  THESE  PEESENTS  SHALL  COME, 
X.,  of,  &c.,  and  Y.,  of,  &c.,  send  greeting  this day  of : 

Whereas  these  presents  are  supplemental  to  an  Indenture 
(hereinafter  called  the  Principal  Indenture)  dated,  &c.,  and 
made  between  M.  of  the  one  part  and  A.  B.  (since  deceased)  of 
the  other  part,  whereby  All  those,  &c.  {short  description),  were 
assigned  unto  the  said  A.  B.  for  the  residue  of  a  term  of  500 
years  created  therein,  and  also  in  other  lands  and  hereditaments 
by  an  Indenture  of  Lease  dated,  &c.,  and  made,  &c.,  at  a  pepper- 
corn rent  payable  in  respect  of  all  the  demised  premises  : 

And  whereas  the  said  A.  B.  died  on,  &c.,  being  at  his  death 
entitled  to  the  premises  comprised  in  the  Principal  Indenture 
for  the  residue  of  the  said  term  subject  to  the  incumbrances 
created  by  him  and  mentioned  in  the  Schedule  hereto,  and  having 
by  his  Will  dated,  &c.,  appointed  the  said  X.  and  Y.  executors 

thereof,  who  proved   the   same   in   the   District   Probate 

Eegistry  on,  kc,  And  the  said  term  of  500  years  is  now  vested  in 
the  said  X.  and  Y.,  as  the  Personal  Representatives  of  the  said 
A.  B.,  so  far  as  regards  the  premises  comprised  in  the  Principal 
Indenture,  subject  only  to  the  incumbrances  mentioned  in  the 
Schedule  hereto  (/) : 

{i)  Where  a  declaration  enlarging  a  long  term  is  contained  in  a  conveyance 
or  other  instrument  requiring  a  stamp,  it  must  bear  a  further  stamp  of  10s. 
in  respect  of  the  declaration. 

(/,•)  See  Conv.  Act,  1881,  s.  65;  Conv.  Act,  1882,  s.  11. 

(?)  See  s.  65  (2)  (iii.).  If  the  incumbrances  were  by  sub-demise,  then  the 
sub-terms  will  remain.  If  the  head  term  was  vested  in  an  incumbrancer, 
then  the  fee  simple  will  vest  in  him :  sub-s.  3. 
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NOW  THESE  PEESENTS  WITNESS  that  the  said  X.  and  Y.,  Enlargement 
as  sucli  Personal  Piepresentatives  as  aforesaid,  do  and  each  of  them    ^  ^^^'^^  °^^' 
doth  hereby  declare  that  from  and  after  the  execution  hereof 
the  said  term  of  500  years  shall,  so  far  as  regards  the  lands  and 
hereditaments  comprised  in  the  Principal  Indenture,  be  and  the 
same  is  hereby  enlarged  into  a  fee  simple  (m). 
In  -witness,  &ic.   {Add  Scliedule  of  incumbrances.) 

(m)  The  executois  take  in  that  character,  under  s.  65  (4),  the  like 
powers  of  fuelling  and  conveying  the  fee  simple  acquired  by  the  deed  in  the 
text  as  they  had  as  executors  of  selling  and  assigning  the  term  previous  to 
its  enlargement. 
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B.— DISSEKTATION   ON   MORTGAGES. 


Sect.  I. — TJic  usual  Jonii  of  a  iiiorfnafic  of  free] i old,  copi/Jiohl,  and 
leasehold  propertij  respeetivehj. 

Ordinary  form        A  MORTGAGE  is  a  coiiveyaiice  of  proi)erty  to  secure  the  payment 

of  mortgage  ^  l\  Ti  ^•  i  • 

of  freeholds.  01  mouey  01' iiioiiey  s  worth.  its  ordinary  lorm  is  a  conveyance 
b}^  the  mortgagor  to  the  mortgagee,  subject  to  a  proviso  for  a 
reconveyance  on  payment  of  the  money  intended  to  be  secured 
on  a  day  named,  which  is  usually  six  months  from  the  date  of 
the  deed.  The  conveyance  is  preceded  or  followed  by  covenants 
by  the  mortgagor  with  the  mortgagee  for  payment  of  principal 
and  interest  on  the  ajipointed  day,  and  if  the  principal  is  not 
paid  on  that  day,  for  the  future  payment  of  interest  half-yearly. 
Under  the  latter  covenant  arrears  of  interest  can  be  sued  for 
without  requiring  payment  of  the  j)rincipa].  If  the  property 
consists  of  houses  or  buildings,  there  should  be  a  covenant  for 
insurance  against  fire. 

Ordimxryform        A  mortgage  of  copyliolds  is  usually  effected  by:  (1)  a  deed 

of  mortgage  of 

copyholds.        wlieroby  the  mortgagor  covenants  to  surrender  the  copyholds  to 

the  use  of  the  mortgagee,  subject  to  a  condition  for  making  the 

surrender  void  on  payment  of  principal  and  interest  on  a  given 

day,  which  deed  also  contains  covenants  for  payment  of  principal 

and  interest,  and  for  insurance  (if  necessary),  similar  to  those 

'  in  a  mortgage  of  freeholds ;  and  (2)   a  conditional   surrender  in 

Admission  on     accordaiice  witli  tbe  covenant  in  the  deed.     The  mortgagee  is 

surrender,         seldoiii  admitted  till  a  sale  is  effected,  as  that  would  involve  the 

payment  of  a  fine  and  would  render  the  mortgagee  liable  to  the 

customary  services;  it  would  also  involve  the    necessity   of    a 

re-admission  of  the  mortgagor  on  the  mortgage  being  paid  off. 


not  usual. 
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On  the  repayment  of  the  mortgage-monej',  the  mortgagee,  if 
he  has  not  been  previously  admitted,  usually  gives  a  warrant  to 
the  steward  to  enter  up  satisfaction  of  the  conditional  surrender, 
and  executes  a  release  by  deed  to  the  mortgagor  of  the  mortgaged 
property. 

On  a  transfer  of  the  mortgage,  if  the  mortgagor  is  not  a  party, 
then  the  mortgagee  must  be  admitted  before  he  can  surrender 
to  the  transferee.  If  the  mortgagor  is  a  party,  satisfaction  can 
be  entered  up  of  the  conditional  surrender  and  a  new  one  given. 

Mortgages  of  leaseholds  are  made  either  by  assignment  for  all  Mortgage  of 
the  term  and  interest  of  the  mortgagor,  or  by  underlease  for  the  assignment  or 

rrn  •  sub-demise. 

term  except  the  last  few  days.  The  latter  course  is  generally 
adopted  where  the  rent  reserved  by  the  lease  is  more  than 
nominal,  or  the  covenants  are  onerous  ;  for,  if  the  mortgagee 
takes  an  assignment,  a  privity  is  established  between  him  and 
the  lessor,  and  he  may  be  sued  for  the  rent  or  for  a  breach 
of  the  covenants. 

Formerly  a  mortgage  by  sub-demise  was  open  to  the  objection  On  breach 

involving 

that  the  head  lease  might  become  forfeited  by  the  act  or  default  forfeiture, 

head  lease  may 

of  the  mortgagor,  but  this  risk  is  now  met  by  the  Conv.  Act,  be  made  to 

vest  in  mort- 

1892,  s.  4,  which  enables  the  Court  in  such  a  case  to  vest  the  gagec  by  sub- 
demise. 
property  in    the  mortgagee  as    underlessee  subject  to    certain 

conditions  (a). 

It  was  formerly  the  practice  to  insert  in  a  mortgage  by  sub-  Declaration  of 
demise  a  declaration  that  after  a  sale  under  the  power  of  sale  term, 
the  mortgagor  should  hold  the  head  term  in  trust  for  the  pur- 
chaser. This  enabled  a  purchaser  to  call  on  the  mortgagor  to 
assign  to  him  the  head  term,  and,  in  default  of  his  doing  so,  to 
obtain  a  vesting  order  from  the  Court.  It  is  now  considered 
that  such  a  declaration  is  incomplete,  because  it  does  not 
apply  to  a  foreclosure  as  well  as  to  a  sale.  Tlie  present  practice 
is  to  make  the  mortgagor  declare  himself  a  trustee  of  the 
head  term  in  trust  for  the  mortgagee  subject  to  the  right  of 

(a)  See  Wolst.  Conv.  Acts,  9th  ed.,  181,  182. 
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MORTOAC^.ES. 


Supplemented    redemption 

by  power  of 


attorney,  and 
power  to 
appoint  new 
trustee. 


Form  of 
mortgage 
when  mort- 
gagees are 
trustees. 


It  is  also  usual  to  supj)lement  the  declaration  of 
trust  by  (1)  an  appointment  of  the  mortgagee  as  the  attorney  of 
the  mortgagor  to  assign  the  head  term  on  his  behalf,  and  (2)  a 
power  for  the  mortgagee  for  the  time  being  to  appoint  a  new 
trustee  of  the  head  term  in  the  place  of  the  mortgagor,  and  to 
remove  the  mortgagor  from  being  a  trustee.  The  latter  power 
is  intended  to  be  used,  if  for  any  reason  the  power  of  attorney 
has  become  incapable  of  being  exercised.  Under  it,  the 
mortgagee  can  appoint  a  nominee  of  his  own  to  be  a  trustee,  and 
at  the  same  time  make  a  declaration  under  the  Trustee  Act, 
1893,  s.  12  (1),  vesting  the  head  term,  which  is  the  subject  of  the 
trust,  in  the  new  trustee  (h). 

When  the  mortgagees  are  trustees,  the  trust  should  not  as  a 
general  rule  be  disclosed,  as  such  a  disclosure  would  make  the 
trust  instrument  a  necessary  part  of  the  title  to  the  land.  The 
l^roper  course  is  to  state  that  the  money  is  advanced  on  a  joint 
account.  Such  a  statement  enables  the  survivors  or  last  survivor 
or  the  personal  representatives  of  the  last  survivor  to  give  a  valid 
discharge  for  the  money  (e),  and  will  keep  the  trust  off  the  title  (d), 
but  it  does  not  alter  the  rights  of  the  mortgagees  inter  se,  so  that 
if  the  money  in  fact  belonged  to  them  as  tenants  in  common 
they  will,  as  between  themselves,  be  tenants  in  common  of  the 
money  secured  (e).  A  payment  to  one  of  several  mortgagees  who 
have  advanced  money  on  a  joint  account,  though  a  good  discharge 
of  the  debt  at  law,  does  not  discharge  the  security  in  equity, 
except  to  the  extent  of  the  payee's  beneficial  interest  (if  any)  (/). 
Trustees  are  not  necessarily  liable  for  not  insisting  upon  the 
insertion  in  a  mortgage  to  themselves  of  a  covenant  to  repair,  or 
of  a  clause  precluding  the  borrower  from  granting  occupation 

(b)  London  and  Coy.  Bank  v.  Goddard,  1897,  1  Ch.  642;  66  L.  J.  Ch.  261. 
(r)  Conv.  Act,  1881,  s.  61. 

(d)  Re  Harman  and  Uxbridcje,  <fcr,  Rtj.  Co.  (1883),  24  Ch.  D.  720 ;  52  L.  J. 
Ch.  808;  Carritt  v.  Eeal,  (Et.  Advance  Co.  (1889),  42  Ch.  D.  at  p.  272;  58 
L.  J.  Ch.  688;  Dart,  7th  ed.,  17;  and  r/.  Re  Blaihenj  and  Abrahams,  1899, 
2  Ch.  340 ;  68  L.  J.  Ch.  578. 

(e)  Re  Jackson  (1887),  34  Ch.  D.  732  ;  56  L.  J.  Ch.  593. 
(/)  Powell  V.  Brodhurst,  1901,  2  Ch.,160  ;  70  L.  J.  Ch.  587. 
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leases,  or  for  neglecting  to  inspect  the  property  during  the 
subsistence  of  the  security  {(i). 

It  is  not  unusual,  with  a  view  to  secure  the  punctual  payment  Provision  for 

.  reducing  rate 

of  interest,  to  provide  for  its  payment,  in  the  first  instance,  at  a  of  interest  on 

punctual 

higher  rate  than  is  intended  to  be  taken,  with  a  proviso  reducing  payment. 
it  to  the  stipulated  rate,  in  case  of  punctual  payment  on  the 
proper  half-yearly  day,  or  within  a  sliort  time  (generally  thirty 
days)  thereafter.  It  would  seem  the  more  direct  plan  to  make 
the  interest  payable,  in  the  first  instance,  at  the  stipulated  rate, 
and  to  provide  for  an  increased  rate  in  default  of  punctual  pay- 
ment. But  such  a  provision  would  not  answer  the  purpose,  as 
it  would  be  regarded  in  the  light  of  a  penalty  and  be  relieved 
against  (//).  Under  the  usual  proviso  reducing  the  rate  of  interest 
on  punctual  payment,  a  mortgagee  in  possession  may  charge  the 
mortgagor  with  the  higher  rate,  though  he  receives  rent  more 
than  sufficient  to  pay  the  interest,  and  even  though  no  interest 
was  in  arrear  at  the  time  of  his  taking  possession  (?).     A  proviso  Capitalization 

,  1  T  °^  interest. 

for  capitalization  of  interest,  if  in  arrear  tor  twenty-one  days,  does 
not,  however,  take  eftect  if  the  mortgagee  in  possession  receives 
sufficient  rent  before  the  twenty-one  days  have  expired  (_/). 

Sometimes  it  is  stipulated,  particularly  where  the  loan  is  one  Provision  for 

continuing 

of  a  large  amount,  that  the  loan  shall  remain  on  the  security  for  loan  for  a 

term  certain. 

a  term  certain.  This  is  usually  effected  by  making  the  j)rincipal 
money  payable,  in  the  first  instance,  at  the  usual  time,  with  pro- 
visions, first,  that  the  mortgagee  shall  not  call  in  the  money 
before  the  end  of  the  term  agreed  on,  if  the  interest  is  punctually 
paid,  and  the  mortgagor's  covenants  (if  any)  are  duly  performed 
in  the  meantime ;  and,  secondly,  that  the  mortgagor  shall  not  be 
at  liberty  to  pay  off  the  money  before  the  end  of  the  term  agreed 
on,  unless  the  mortgagee  shall  be  willing  to  receive  it. 

((/)  Shaw  V.  Cates,  1909,  1  Ch.  389  ;  78  L.  J.  Ch.  226. 

{h)  NichoUs  V.  Maynard  (1747),  3  Atk.  519. 

[i]  Union  Bk.  v.  Iiujram  (1880),  16  Ch.  D.  53;  50  L.  J.  Cli.  74  ;  Brujht  v. 
t'a»i^j?;e// (1889),  41  Ch.  D.  388;  see,  Wrigleij  v.  Oill,  1906,  1  Ch.  lAJo  ;  75 
L.  J.  Ch.  210. 

ij)   Wriyleij  v.  GiU,  sup. 
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MORTGAGES. 

A  similar  plan  should  be  adopted  where  the  arrangement  is 
that  the  money  shall  be  repaid  by  instalments. 

It  has  always  been  the  practice  to  make  the  mortgagor  enter 
into  absolute  covenants  for  title,  and  by  virtue  of  the  Conv,  Act., 
1881,  s.  7,  such  covenants  are  now  implied  in  every  conveyance 
by  way  of  mortgage  where  the  mortgagor  conveys,  and  is 
expressed  to  convey,  as  beneficial  owner. 

Having  regard  to  the  statutory  provisions  as  to  insurance 
where  the  mortgage  is  by  deed  (/.),  a  mortgage  deed  comprising 
buildings  should  as  a  general  rule  contain  a  covenant  by  the 
mortgagor  to  insure  to  the  amount  considered  necessary,  and  to 
deliver  or  produce  the  policy  and  the  receipt  to  the  mortgagee  on 
demand  ;  but  it  is  unnecessary  to  insert  any  further  provision 
enabling  the  mortgagee  to  insure  in  case  of  the  mortgagor's 
default,  as  this  is  provided  for. 

It  was  formerly  usual,  when  the  mortgagor  was  in  actual 
occupation  of  the  mortgaged  property,  to  make  him  attorn 
tenant  to  the  mortgagee  at  a  rent  at  least  equal  to  the  interest, 
so  as  to  enable  the  latter  to  distrain  for  such  interest  as  rent ; 
but  it  is  now  provided  by  the  Bills  of  Sale  Act,  1878,  s.  G,  as 
follows  : — 

Every  attornment  instrument,  or  agreement,  not  being  a  mining  lease, 
whereby  a  power  of  distress  is  given  or  agreed  to  be  given  by  any  person 
to  any  other  jDerson  by  way  of  secnrity  for  any  present,  future,  or  con- 
tingent debt  or  advance,  and  whereby  any  rent  is  reserved  or  made 
payable  as  a  mode  of  providing  for  the  payment  of  interest  on  such  debt 
or  advance  or  otherwise  for  the  purpose  of  such  security  only  shall  be 
deemed  to  be  a  bill  of  sale  within  the  meaning  of  this  Act,  of  any 
personal  chattels  which  may  be  seized  or  taken  under  such  power  of 
distress.  Provided  that  nothing  in  this  section  shall  extend  to  any  mort- 
gage of  any  estate  or  interest  in  any  land,  tenement,  or  hereditament 
which  the  mortgagee,  being  in  possession,  shall  have  demised  to  the 
mortgagor  as  his  tenant  at  a  fair  and  reasonable  rent. 

The  exception  in  the  proviso  at  the  end  of  the  above  section 
does  not  apply  to  a  case  where  the  attornment  clause  is  inserted 


I 


{k)  Conv.  Act,  1881,  ss.  19  (1)  (ii.),  23. 
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in  the  mortgage  itself,  but  only  to  one  where  a  mortgagee  takes 
possession  after  the  mortgage  and  then  demises  to  the  mortgagor(Z). 

An  attornment  clause  in  an  unregistered  deed  of  mortgage  is  To  what 

.,  „  .  .  ,.  .  extent  valid. 

therefore  void  so  far  as  it  gives  power  to  distrain  personal 
chattels,  but,  so  far  as  it  creates  the  relation  of  landlord  and 
tenant,  is  valid  ;  and  if  it  reserves  power  to  the  mortgagee  to 
determine  the  tenancy  at  any  time,  he  may  (in)  obtain  a  sum- 
mary judgment  for  the  recovery  of  the  land  under  0.  14, 
or  a  writ  specially  indorsed  under  0.  3,  r.  6  (f).  The  clause 
is,  therefore,  still  useful  where  the  mortgagor  is  in  possession, 
as  it  enables  the  mortgagee  to  oust  him  and  go  into  possession, 
and  its  insertion  is  recommended,  substituting,  however,  a 
nominal  for  a  substantial  rent. 

A  mortgagee  should  make  the  same  investigation  of  title  and  investigation 

of  title, 

searches   for   incumbrances  as   a   purchaser.     He    should   also   searches,  and 

inquiry  as  to 

satisfy  himself  as  to  the  value  of  the  property  and  as  to  tenants  value. 
and  occupiers.     The  ordinary  rule  is  that  the  money  advanced 
should  not  exceed  two-thirds  of  the  value  in  the  case  of  freehold 
land,  and  in  the  case  of  house  property  half  the  value  (»)• 

A  mortgagee  has  a  free  hand,  and  if  the  security  is  not  ample 
the  investigation  may  be  more  strict  than  in  the  case  of  a 
purchaser.  In  any  case  the  inquiries  as  to  occupation  should  be 
carefully  made. 

Sect.  If. — Equitable  inortfiafieH  hi/  deposit  of  title  deeds. 
An  equitable  mortgage   of   land    or  other   property  may  be  Equitable 

1     T    1  ...  ,  mortgage  bj' 

created  by  an  agreement  in  writing,  or  by  a  parol  agreement  deiiositof 
accompanied   or  followed  by  a  deposit  of  title  deeds  {<>).     The 

(/)  lie  Tf7H/s(1888),  21  Q.  B.  D.  384  ;  57  L.  J.  Q.  B.  634;  Green  v.  Marsh, 
1892,  2  Q.  B.  330 ;  61  L.  J.  Q.  B.  442. 

(m)  Mumford  v.  Collier  (1890),  25  Q.  B.  D.  279;  59  L.  J.  Q.  B.  552  ;  Kemp 
V.  Lester,  1896,  2  Q.  B.  162;  65  L.  J.  Q.  B.  532. 

(«)  As  to  the  dutj'  of  trustees  in  this  respect,  see  the  ]  )issertation  on 
Trustees  in  Vol.  II. 

(o)  Edqe  V.  Worthington  (1786),  1  Cox,  211  ;  Kx  parte  Mou uf/urt  {ISOU), 
14  Ves.  606. 
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parol  agreement  by  itself  would,  as  regards  land,  be  ineffective, 
as  contrary  to  the  Statute  of  Frauds,  but  the  deposit  is  an  act  of 
part  performance  taking  the  case  out  of  the  statute  ( j>). 

A  deposit  of  a  material  part  of  the  deeds  (q),  or  even  of  one 
old  deed  falsely  stated  to  be  the  only  deed,  there  being  in  fact 
many  subsequent  ones  (/■),  has  been  held  sufficient. 

Where  there  is  a  deposit  of  deeds  on  an  advance,  the  Court 
will  presume  an  agreement  that  an  equitable  mortgage  was 
intended,  but  the  mere  production  by  a  creditor  of  title  deeds 
without  explanation  or  evidence  to  show  any  connexion  between 
the  deed  and  the  possession  of  the  title  deeds  is  insufficient  (s). 

A  deposit  of  title  deeds  is  pritnCi  facie  a  security  only  for  the 
amount  then  due,  but  it  may  be  extended  to  future  advances 
either  by  evidence  that  there  was  a  parol  agreement  at  the  time 
that  it  should  be  so  extended,  or  by  evidence  that  the  further 
advance  was  made  on  the  security  of  the  deeds  (/). 

An  equitable  mortgagee,  by  deposit  of  a  lease,  cannot  be  com- 
pelled by  the  lessor  to  take  a  legal  assignment,  and  does  not 
become  liable  to  him  in  respect  of  the  rent  and  covenants  in  the 
lease,  although  he  may  have  taken  possession  or  paid  rent  (^O- 


I 


Right  of 
mortgagor  to 
redeem. 


Sect.  III. — Tlic  riglits  ititd  roitcdies  of  mortgagor  and  mort- 
gagee as  regards  redemjjtion,  foreclosure,  and  judicial  sale, 
and  the  j^oicers  of  a  mortgagor  in  2>ossessio)i. 

If,  as  is  usually  intended,  the  money  is  not  paid  at  the 
time  appointed  in  the  proviso  for  redemption,  the  estate 
of   the   mortgagee   becomes   absolute    at    law ;    but  the  Court, 

[p)  In  re  Beetham  (1887),  18  Q.  B.  D.  766  ;  56  L.  J.  Q.  B.  635. 

((/)  LacoH  V.  Allen  (1856),  '3  Drew.  579  ;  26  L.  J.  Oh.  18  ;  Boherts  v.  Croft 
(1857),  2  De  G.  &  J.  1 ;  27  L.  J.  Ch.  220. 

(r)  Dixon  v.  MucMeston  (1872),  L.  E.  8  Ch.  155 ;  42  L.  J.  Ch.  210. 

(s)  Chapman  v.  C.  (1851),  13  Beav.  308 ;  20  L.  J.  Ch.  465. 

(t)  Exp.  Whmread  {\S12),\9Yqs.  2m  ;  Exp.  Kenshnitou  (1813),  2  Y.  & 
B.  79;  Exi).  Hooper  (1815),  1  Mer.  9. 

(»)  JIfoore  V.  (7?'e(/ (1848),  2  Phil.  717;  18  L.  J.  Ch.  15;  Friari/  Hotrot/i.1, 
iix.  Breweries  v.  Singleton,  1899,  1  Ch.  86,  90  (reversed  on  facts,  1899,  2  Ch. 
261) ;  68  L.  J.  Ch.  13,  622. 
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in  the  exercise  of  its  equitable  jurisdiction,  enables  the  mort- 
gagor at  any  time  to  redeem  on  payment  to  the  mortgagee 
of  the  principal  and  interest  due,  together  with  the  costs 
properly  incurred  by  him,  in  relation  to  the  security ;  hence 
the  estate  of  the  mortgagor,  after  the  day  has  passed  without 
payment,  is  called  an  equity  of  redemption.  The  right  of 
redemption  may  be  barred  by  foreclosure. 

A  mortgagee  of  land,  whether  legal  or  equitable,  may  at  any  Foreclosure. 
time  after  the  day  named  for  payment  in  the  mortgage  deed 
commence  an  action  claiming  foreclosure.  The  Court  will 
thereupon  order  an  account  to  be  taken  of  the  amount  due, 
and  will  name  a  time  at  tlie  end  of  w^hich,  if  the  money  is 
not  paid,  the  mortgagor  will  be  foreclosed.  This  time  will, 
however,  be  enlarged  in  certain  cases.  After  an  order  absolute 
for  foreclosure  has  been  made,  the  mortgagee  becomes  absolute 
owner  in  equity,  as  well  as  at  law,  of  the  mortgaged  property. 
In  the  case  of  an  equitable  mortgage,  the  judgment  will  order 
the  mortgagor  to  convey  the  legal  estate  (,r). 

Under   Conv.    Act,   1881,  s.  25,  an  order    for    sale  may  be  Sale  in  action 
obtained  in  an  action  for  redemption  or  foreclosure.  or  foreclosure. 

The  power  of  ordering  a  sale  conferred  on  the  Court  by 
the  above  enactment  applies  to  equitable  as  well  as  to  legal 
mortgages  (tj),  and  may  be  exercised  at  any  time  before 
foreclosure  (z).  The  Court  can  order  a  sale  on  the  application 
of  a  subsequent  mortgagee  without  the  consent  of  prior  ones, 
and  can  give  the  conduct  of  the  sale  to  the  subsequent  mort- 
gagee, but   will   in    such  a  case  fix    a   reserved   price  of  such 

(.'■)  James  v.  ./.  (1873),  16  Eq.  lo.'i;  42  L.  J.  Ch.  38(3.  The  right  of 
foreclosure  does  not  extend  to  a  pledge  of  personal  chattels,  the  remedy  in 
respect  to  which  is  sale  :  Carttr  v.  Wake  (1877),  4  Ch.  D.  605  ;  46  L.  J.  Ch. 
841;  but  does  extend  to  a  deposit  of  share  certificates:  Harrold  v.  Plenty, 
1901,  2  Ch.  314 ;  70  L.  J.  Ch.  562. 

{y)  ^yadc\.  n%o?i  (1883),  22  Ch.  D.  235;  52  L.  J.  Ch.  399;  Oldham  v. 
Strimjtr  (1884),  W.  N.  235;  51  L.  T.  895;  Green  v.  Bi(i<js  (1885),  W.  N.  128; 
52  L.  T.  680. 

(z)  Union  Bank  v.  hiyrum  (1882),  20  Ch.  D.  403  :  51  L,  J.  Ch.  508  ;  Davia 
V.  Wrifjht  (1886),  32  Ch.  D.  220. 

P.  16 
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an  amount  as  will  be  sufficient  to  cover  the  sum  due  on  the 
prior  mortgages  {a).  The  Court  may  also  give  the  conduct 
of  the  sale  to  a  mortgagor,  or  allow  him  to  sell  out  of  Court, 
although  the  mortgagee  has  given  him  notice  requiring 
payment  (h). 

A  mortgagor  seeliing  to  redeem  after  the  day  appointed  in 
the  proviso  for  redemption  must  give  to  the  mortgagee  six 
months'  notice  of  his  intention  to  pay  off  the  debt,  or  pay  him 
six  months'  interest  in  lieu  of  notice  (r).  But  it  has  been  held 
that  this  rule  does  not  apply  to  an  equitable  mortgage  by 
deposit  (r/). 

If  a  mortgagee  takes  proceedings  to  realise  his  security,  he  is 
bound  to  accept  the  principal  money  and  costs  with  interest  up 
to  the  time  of  payment,  and  cannot  claim  further  interest  in 
lieu  of  the  six  months'  notice  (e).  And  this  applies  to  a  mort- 
gagee entering  into  possession  (/).  But  in  a  case  where  the 
mortgage  was  of  a  reversionary  interest  in  a  trust  fund,  and  the 
trustees,  on  its  falling  into  possession,  petitioned  the  Court  that 
the  mortgage  debt  should  be  paid  out  of  the  fund,  it  was  held 
that  the  ordinary  rule  applied,  and  the  mortgagee  was  entitled 
to  six  months'  notice  or  six  months'  interest  (</).  And  where  in 
an  administration  action  (not  instituted  by  the  mortgagee)  an 
order  is  made  for  sale  free  from  the  incumbrances  of  those  who 
consent  to  the  sale,  and  a  mortgagee  consents,  he  is  entitled  to 
six  months'  interest  from  the  date  of  his  consent,  and  if  the 
sale  does  not  take  place  within  the  six  months  then  to  further 
interest  up  to  the  time  of  payment  (h). 

A  mortgagee  may  add  to  the  mortgage  debt  all  costs  incurred 


(a)    Woolleijy.  Colman  (1882),  21  Ch.  D.  169  ;  51  L.  J.  Ch.  854. 

[h)  Brewer  v.  Square,  1892,  2  Ch.  Ill  ;  61  L.  J.  Ch.  516. 

(c)  Browne  v.  Lochhart  (1840),  10  Sim.  420,  424  ;  9  L.  J.  Ch.  167. 

{d)  Fitzgerald's  Trustee  v.  MeJlersh,  1892,  1  Ch.  385  ;  61  L.  J.  Ch.  231. 

(e)  Re  Alcock  (1883),  23  Ch.  I).  372  ;  49  L.  T.  240. 

(/)  Bovill  V.  Fndle,  1896,  1  Ch.  648  ;  65  L.  J.  Ch.  542. 

Ig)  Smith  v.  6'.,  1891,  3  Ch.  550;  60  L.  J.  Ch.  694. 

(h)  Day  v.  J).  (1862),  31  Beav.  270  ;  31  L.  J.  Ch.  806. 
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under  or  in  relation  to  his  security,  but  not  the  costs  of  nego-  be  added  to 

debt. 

tiating  the  loan  and  preparing  the  mortgage  deed.  These,  if  not 
deducted  from  the  money  lent  before  it  is  handed  over,  as  is 
usually  done,  are  a  simple  contract  debt  due  at  common  law  from 
the  mortgagor  to  the  mortgagee  (i). 

It  sometimes  happens  that  when  a  mortgagor  comes  to  redeem,  The  law  as  to 

.  consolidation 

the  mortgagee  claims  to  be  paid  not  only  the  money  secured  by  of  mortgages 

•       ,  111  I  before  1882. 

the  particular  mortgage,  but  also  the  money  secured  by  some 
other  mortgage — in  other  words,  to  consolidate  the  two.  The 
law  as  to  consolidation  applicable  to  mortgages  made  before 
1882,  is,  that  if  a  person  makes  two  mortgages  of  different 
properties  to  the  same  person  to  secure  different  debts,  or  if  the 
mortgages  are  in  the  first  instance  made  to  two  different  persons, 
and  they  subsequently  become  vested  by  transfer  in  the  same 
person,  the  mortgagor  cannot  redeem  one  without  the  other, 
assuming  that  the  time  has  come  for  redeeming  both  {k).  The 
rule  applies  not  only  as  against  the  mortgagor,  but  also  as  against 
a  person  to  whom  the  mortgagor  has  conveyed  the  equity  of 
redemption,  although  the  conveyance  is  made  before  the 
mortgages  become  united  in  title  (l) ;  but  the  rule  does  not  apply 
if  the  conveyance  of  the  equity  of  redemption  has  been  made 
previously  to  the  mortgage  of  the  other  estate  (;»)•  The  fact 
that  equities  of  redemption,  originally  separate,  have  come  into 
the  same  hands  does  not  give  a  right  to  consolidate  (ti). 
By  the  Conv.  Act,  1881,  s.  17  : —  The  rule 

altered  by 

(1)  "A  mortgagor  seeking   to   redeem   any  one   mortgage    shall    by   Conv.  Act, 
virtue  of  this  Act  be  entitled  to  do  so,  without  paying  any  monej'  due 
under  any  separate  mortgage   made  by  him  or  by  any  person  through 
whom  he  claims,  on  property  other  than  that  comprised  in  the  mortgage 
which  he  seeks  to  redeem." 

(/)   Wales  V.  Carr,  1902,  1  Ch.  860  ;  71  L.  J.  Ch.  483. 
(A-)  I'ledije  v.  White,  1896,  A.  C.  187  ;   65  L.  J.  Ch.  449, 
{I)  Plcdyev.  White,  Slip. 

[m)  Sharp  v.  Richards,  1909,  1  Ch.  109  ;  78  L.  J.  Ch,  29. 
(n)  Jennings  y.J(yrdan[\%%l),  6  A.  C.  698;  51  L.  J.  Ch.  129;  Minter  v. 
Carr,  1894,  3  Ch.  498;  63  L.  J.  Ch.  705;   Hv<jhes  v.   Britannia,   Ax.  Society, 
.  1906,  2  Ch.  607  ;  75  L.  J.  Ch.  739. 
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Mortgagee 
lending 
further  sum 
to  Mortgagor. 


Simple  con- 
tract and  spe- 
cialty debts 
may  be  tacked 
to  mortgage 
debt. 


This  enactment  applies  only  when  the  mortgages  or  one  of 
them  are  or  is  made  after  1881,  and  so  far  as  a  contrary 
intention  is  not  expressed  in  them  or  one  of  them(o). 

It  follows  that  if  a  person,  having  mortgaged  Blackacre, 
horrows  from  the  same  person  a  further  sum  on  the  security  of 
Whiteacre,  intending  that  the  latter  sum  shall  he  charged  on 
Blackacre  also,  the  second  deed  should  recite  or  refer  to  the  first 
and  expressly  make  both  properties  subject  to  both  debts  ( j)). 

A  stipulation  in  an  equitable  mortgage  to  execute  a  legal 
mortgage  "  in  such  form  "  as  the  mortgagor  may  require  does 
not  authorise  the  insertion  of  a  clause  excluding  s.  17  iq). 

When  the  equitable  right  to  consolidate  several  mortgages 
exists,  and  the  mortgagee,  with  a  view  to  exercising  his  power  of 
sale  over  the  property  comprised  in  one  of  the  mortgages,  gives 
the  notice  required  by  s.  20  of  the  Act,  the  right  to  consolidate 
is  not  thereby  lost  (/•). 

If  a  mortgagee  of  property  lends  a  further  sum  to  the  mort- 
gagor on  the  security  of  the  same  propert}^  the  mortgage  cannot 
be  redeemed  without  the  further  advance,  and  this  rule  applies 
to  mortgages  of  equitable  personalty  as  well  as  to  mortgages 
of  real  estate  (s). 

All  simple  contract  and  specialty  debts  may  be  tacked  to  a 
mortgage  debt  as  against  the  heir,  devisee,  or  executor  of  a 
mortgagor,  where  the  equity  of  redemption  is  assets  (t) ;  but  not 
so  as  to  give  the  mortgagee  a  preference  over  other  creditors, 
where  the  assets  are  insufficient  (;()• 

(o)  Sub-ss.  (2)  and  (3) ;  see  also  Wolst.  Con  v.  Acts,  9th  ed.,  66,  67,  and 
Be  Sahnon,  1903,  1  K.  B.  14*7 ;  72  L.  J.  K  B.  125. 

{}>)  This  is  better  than  inserting  in  one  or  both  of  the  deeds  a  clause  in 
general  terms  negativing  the  operation  of  s.  17  of  the  Act. 

{q)   Farmer  v.  Pitt,  1902,  1  Ch.  954  ;   71  L.J.  Ch.  500. 

(r)  Orifith  V.  Poinul  (1890),  45  Ch.  D.  553 ;  59  L.  J.  Ch.  522. 

(s)   Watts  V.  Si/mes  (1851),  1  D.  M.  &  G.  240;  21  L.  J.  Ch.  713. 

(t)  Boffev.  Chester  {\Soo),  20Beav.  610;  25  L.  J.  Ch,  244 ;  Thomas  v.  T. 
(1856),  22  Beav.  341  ;  25  L.  J.  Ch.  391;  Be  Allen,  1896,  2  Ch.  345;  Go 
L.  J.  Ch.  760. 

(m)  Talbot  V.  Frere  (1878),  9  Ch.  D.  568 ;  27  W.  R.  148  ;  Be  Gregson  (1887), 
36  Ch.  D.  223  ;  57  L.  J.  Ch.  326. 
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A  further  advance  cannot  be  tacked  to  a  prior  legal  mortgage 
upon  the  strength  of  a  parol  agreement  to  that  effect  (x). 

All   persons   having   an  estate  or  interest  in    the   equity   of  Persons 

1  •  •  1     1  1  /  /-i  entitled  to 

redemption  are  entitled  to  redeem  (i/).    Consequently,  the  trustee  redeem. 
of  a  bankrupt  may  redeem,  as  well  as  subsequent  mortgagees  and 
judgment  creditors.     So,  also,  a  tenant  under  a  lease  granted  by 
the  mortgagor  after  the  date  of  the  mortgage,   and  not  binding 
on  the  mortgagee,  may  redeem  {a). 

A  mortgagee  must  accept  payment  of  the  mortgage  debt  from  Mortgagee  on 
the  mortgagor  or  any  subsequent  mortgagee,  and  either  reeonvey  must,  if  re- 
to  him  the  mortgaged  estate,  or,  if  required  (b),  assign  the  mort-  ^e'l- mortgage, 
gage    debt  and    convey  the   mortgaged    property   to    any  third 
person. 

This  rule  does  not  apply  to  a  mortgagee  in  possession,  who  can 
onl}'  safely  transfer  his  security  under  the  direction  of  the 
Court  (r). 

Sureties  for  the  payment  of  the  mortgage  debt  may  also  sureties. 
redeem  ;  and  i£  a  mortgagee,  after  the  surety  has  joined,  advances 
a  further  sum  to  the  mortgagor  on  a  further  charge  of  the 
property,  the  surety  can  redeem  the  mortgage  without  paying  the 
further  advance  as  well  as  the  original  sum  (d).  Where,  how- 
ever, distinct  sums  are  advanced  at  the  same  time  on  distinct 
securities,  and  a  third  person  becomes  surety  for  one  of  the  sums 
with  knowledge  of  the  whole  transaction,  the  mortgagee  will, 
except  in  cases  coming  within  s.  17  of  the  Conv.  Act,  1881,  be 
entitled  to  consolidate  both  the  debts,  and  retain  the  securities 
for  them  against  the  surety  until  both  sums  are  paid  (e). 

(.'■)  Ex  p.  Hooper  (1815),  1  Mer.  7. 

ly)  Peurce  v.  Morris  (1869),  5  Ch.  227  ;  39  L.  J.  Ch.  342. 
(o)   Tarn  v.  Turner  (1888),  39  Ch.  D.  45G  ;  51  L.  J.  Ch.  1085. 
{h)  Conv.  Act,   1881,  s.  15;  Conv.  Act,   1882,  s.  12;  Wolst.  Conv.  Acts, 
9th  ed.,  64. 

(c)  Hull  V.  Heward  (1886),  32  Ch.  D.  430 ;  55  L.  J.  Ch.  604. 
(i/)  Forhes  v.  Jackson  (1882),  19  Ch.  D.  615  ;  51  L.  J.  Ch.  690. 
(e)  Farehrotlier  V.  JVodehoiise  (1856),  23  Beav.   18;  26  L.  J.  Ch.   81,  240. 
,    See  Nidiolas  v.  Jlidley,  1904,  1  Cb.  192;   73  L.  J.  Ch.  145. 
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Sale  of  equity 
of  redemption. 


When  a 
Mortgagor 
sells  the  equitj' 
of  redemption, 
and  the  Pur- 
chaser borrows 
a  further  sum. 


Tenant  for 
life. 


When  deemed 
a  principal 
debtor. 


Representative 
of  Mortgagor. 


On  the  sale  of  an  equity  of  redemption  the  purchaser  is  not 
personally  liable  to  the  mortgagee  (,/'),  but  should  covenant  to 
indemnify  the  vendor  (g). 

If  A.  mortgages  to  B.,  and  then  sells  and  conveys  the  equity 
of  redemption  to  C,  and  C.  afterwards  further  charges  to  B.  for 
an  additional  advance,  A.  may  be  sued  by  B.  on  the  covenant  in 
the  original  mortgage  deed,  but  if  he  pays,  he  is  entitled  to  have 
the  property  conveyed  to  him  without  paying  the  further  advance 
made  by  B.  to  C.  In  other  words,  he  is  entitled  to  what  is  in 
effect  a  transfer  of  the  first  mortgage  (//). 

Where  an  equity  of  redemption  is  settled,  the  tenant  for  life, 
or  other  limited  owner  in  possession,  has  a  right  to  redeem  in 
preference  to  persons  entitled  in  remainder,  who  cannot  redeem 
without  his  consent  (/)  ;  but,  having  redeemed,  he  cannot  compel 
those  in  remainder  to  redeem  him.  He  may  make  the  remainder- 
men parties  to  a  redemption  suit  instituted  by  him  against  the 
mortgagor,  so  that  they  may  be  present  at  the  taking  of  the 
accounts  ;  he  must,  however,  pay  the  costs  of  such  remainder- 
men, and  add  them  to  his  mortgage,  and  on  his  death  his 
representative  may  bring  an  action  for  foreclosure  against  the 
remaindermen  (A). 

"Where  a  tenant  for  life  joins  in  a  mortgage  of  the  settled  land 
and  covenants  to  pay  principal  and  interest  with  a  proviso 
making  the  mortgaged  premises  the  primary  security,  but  not  so 
as  to  affect  the  rights  of  the  mortgagee,  the  tenant  for  life  is,  as 
between  himself  and  the  mortgagee,  not  a  surety,  but  a  principal 
debtor  (/). 

The  personal  representative  of  a  deceased  mortgagor  of  real 


(/)  ReErrimjton,  1894,  1  Q.  B.  11. 
((j)  Brklyman  v.  Daw  (1892),  40  W.  R.  253. 

(/i)  Kinnainl  v.  Trollape  (1888),  39  Ch.  D.  G3«  ;  57  L.  J.  Ch.  905. 
(i)  RavaJd  Y.  liusseU  (1830),   Younge,   9;   Pnait  w.  Cock,   189G,   2  Ch.  808 ; 
G6  L.  J.  Ch.  24. 

(A-)  Biley  v.  Croydon  (18(54),  2  Dr.  &Sm.  293. 

(/)  Nicholas  V.  Bidley,  1904,  1  Ch.  192  ;   73  L.  J.  Ch.  145. 


EIGHTS    AND    REMEDIES. 


727 


estate  is  not,  except  under  the  L.  T.  Act,  1897  (U),  entitled  to 
redeem  in  that  capacity  (;»)• 

By  4  &  5  W.  &  M.  c.  16,  it  is  provided  that  if  any  person  having  ^o'^J^®'*!^^®  °* 
once  mortgaged  shall  again  mortgage,  and  shall  not  give  to  the  redemption 

^    ®  °  o    o    '  o  jj  Mortgagor 

second  mortgagee  notice  in  writing  of  the  former  mortgage,  he  shall  makes  second 

°    "  "  <j    cj  mortgage, 

have  no  relief  or  equity  of  redemption  against  such  second  mort-  ^j°"g^^^^,'"° 
gagee,  and  the  second  mortgagee  shall  hold  the  land  freed  from  the 
equity  of  redemption,  and  as  fully  as  if  his  mortgage  had  been 
an  absolute  purchase.  The  statute,  being  penal  in  its  character, 
must  be  construed  strictly,  and  neither  an  equitable  mortgagee 
by  deposit  of  title  deeds,  nor  a  mortgagee  under  a  deed  in  the 
form  of  a  further  charge  without  a  proviso  for  redemption,  is  a 
second  mortgagee  within  the  meaning  of  the  Act;  moreover, 
the  Act  confers  no  active  remedy  which  can  be  enforced  in 
equity  (n) . 

A  mortgagor  in  possession  is  treated  in  equity  as  owner  of  the  Power  of 
mortgaged  property  for  most  purposes,  and  he  may  exercise  all  possession. 
ordinary  acts  of  ownership.  Thus,  he  may  cut  timber,  unless 
the  estate  without  the  timber  is  a  scanty  security  (o),  and  he 
may  bring  actions  at  law  in  his  own  name  for  the  recovery  of 
rents  and  profits,  or  to  prevent  or  recover  damages  in  respect  of 
any  trespass  or  other  wrong  relative  to  the  mortgaged  property, 
unless  the  cause  of  action  arises  on  a  lease  or  other  contract  made 
by  him  jointly  with  any  other  person  {p).  But  he  cannot  re-enter 
for  breach  of  covenants  in  a  lease  made  before  the  mortgage  (q). 

A  mortgagor  in  possession,  where  the  mortgage  is  made  after  statutory 

.  1    1  1         /-<  1        power  enabling 

1881,   IS   empowered  by  the   Conv.  Act,  1881,  s.  18,  to  make  Mortgagor  in 

possession  to 
" grant  leases. 

(/?)  Be  Harroivhy  and  Paine,  1902,  W.  N.  137. 

(m)  Catley  v.  Sampson  (1864),  34  L.  J.  Ch.  96. 

(«)  Keunard  v.  Fidvoye  (1860),  2  Giff.  81  ;  29  L.  J.  Ch.  553.  See  also  Law 
of  Property  Amendment  Acts,  1859,  s.  24,  and  1860,  s.  8,  as  to  the  liability 
of  the  fraudulent  mortgagor  to  an  action  for  damages. 

(o)  King  V.  Smith  (1843),  2  Hare,  239. 

(/>)  Jud.  Act,  1873,  s.  25  (5). 

{7)  Matthews  v.  Usher,  1900,  2  Q.  B.  535  ;  69  L.  J.  Q.  B.  856 ;  Moli/nenx  v. 
Richard,  1906,  1  Ch.  34,  43  ;  75  L.  J.  Ch.  39. 
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agricultural  or  occupation  leases  for  any  term  not  exceeding 
21  years,  or  building  leases  for  any  term  not  exceeding  99  years, 
subject  to  certain  conditions  thereby  prescribed.  A  lease  under 
this  power  has  the  same  effect  as  if  the  mortgagee  had  joined  (r) 
and  the  mortgagor  can  sue  on  the  covenants  (.s).  Similar 
powers  are  given  to  the  mortgagee  in  possession. 
Benefit  of  When  a  lease  is  granted  under  the  statutory  power  and  the 

Lessee's  cove- 
nants passes  to  rent    is    reserved  to,  and   covenants  are  entered  into  with,  the 

Mortgagee  if 

he  takes  mortgagor  as  lessor,  if  the  mortgagee  afterwards  takes  posses- 

possession. 

sion,  or  gives  notice  to  pay  the  rent  to  him,  the  right  to  such 

rent  and  to  distrain  for  the  same,  or  to  sue  on  the  covenants, 

Mortgagor         will  pass  to  him  (t) ;  the  mortgagor  cannot  accept  a  surrender  of  a 

cannot  accept 

surrender.         lease  SO  granted  without  the  consent  of  the  mortgagee  (;0- 
Occupation  An    "  occupation    lease"    within    s.    18   may  include  a  right 

lease,  what  it  _ 

includes.  of  sportiug  over  other  land  when  such  right  has  usually  been 

granted  with  tbe  land  let(.r),  but  not  other  property  (?/), 
Mortgagor  A  mortgagor  with  an  express  power  of  leasing  ma}'  not  grant  a 

with  power  of 

leasing.  leaso  to  himself  and  probably  not  to  a  trustee  for  himself  (z). 

Mortgagor  in         A  mortgagor  may  cut  and  remove  growing  crops  until  posses- 
possession  may 
cut  growing       gion  has  been  demanded  by  the  mortgagee,  but  not  after  such 

crops.  ■ 

demand  (a). 
Mortgagor  The  Conv.  Act,  1881,  s.  16,  provides  that  a  mortgagor,  as  long 

may  inspect 

deeds.  as  his  right   to   redeem    subsists,  is   entitled,  at   his  own  cost, 

and  on  payment  of  the  mortgagee's  costs,  to  inspect  and  make 
copies  of  documents  relating  to  the  mortgaged  property  in  the 
custody  or  power  of  the  mortgagee.     This  section  only  applies 

(r)    Wihon  v.  Queen's  Club,  1891,  3  Ch.  522  ;  60  L.  J.  Ch.  698. 

(s)  Turner  v.  WaJsh,  1909,  2  K.B.  484  ;  78  L.J.  K.B.  753. 

(i)  Municipal  &c.  B.  S.  v.  Smith  (1889),  22  Q.  B.  D.  70  ;  58  L.  J.  Q.  B.  61. 

(//)  Bohbins  v.  Whyte,  1906,  1  K.  B.  125  ;  75  L.  J.  K.  B.  38  ;  and  see  Small 
Holdings,  &c.  Act,  1908,  s.  39  (6). 

(;«;)  Brown  v.  Peto,  1900,  2  Q.  B.  653;  69  L.  J.  Q.  B.  869. 

{y)  King  v.  Bird,  1909,  1  K.  B.  837 ;  78  L.  J.  K  B.  499. 

(z)  Boyce  v.  Edbrodke,  1903,  1  Ch.  836  ;  72  L.  J.  Ch.  547  ;  but  see  Beran  v. 
Habyood  (1860),  1  John.  &  H.  222  ;  30  L.  J.  Cb.  107. 

(a)  Baynall  v.  nilar  (1879),  12  Ch.  I).  812;  48  L.  J.  Ch.  695;  He  Gordon 
(1889),  61  L.  T.  299. 
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to  mortgages  made  after  1881  and  has  effect  notwithstanding 
any  stipulation  to  the  contrary  (h). 

Since  the  Usury  Laws  Eej)eal  Act,  1854,  a  provision  in  a  mort-  Provision  for 

capitalizing 

gage  of  a  reversion  or  other  property  for  capitalizing  interest  in  interest,  valid. 
arrear  is  valid  (r).     And  a  mortgagee  may  stipulate  for  a  collateral  Collateral 

.  •11    advantage 

advantage  at  the  time  and  as  a  condition  of  the  advance,  provided  may  be 

stipulated  for. 

that  the  right  of  redemption  is  not  interfered  with  and  the  hargain 
is  a  fair  and  reasonable  one  entered  into  between  the  parties 
while  on  equal  terms,  without  any  improper  pressure  or  unfair 
dealing.  Thus,  a  stipulation  that  on  the  advance  of  (say)  £700 
the  lender  shall  be  repaid  ;£  1,000  at  a  future  time,  or  that  the 
lender  may  retain  part  of  the  money  advanced  as  a  bonus  or 
commission,  has  been  held  valid  (^0-  Also  a  provision  that  the 
borrower,  being  a  publican,  shall  during  the  continuance  of  tlie 
security  take  all  his  beer  from  the  lenders  is  valid  (r)  ;  but  a  ciogon 

equity  of 

similar  stipulation  to  continue  in  force  after  the  debt  is  paid  off  redemption. 
is  void,  as  a  clog  on  the  equity  of  redemption  (/").     For  the  same 
reason  the  following  conditions  have  been  held  void,  viz.  : — 

(1.)  In  a  mortgage  of  shares  in  a  company,  a  condition  that 
the  mortgagor  shall  endeavour  to  secure  that  the  mortgagee  shall 
always  thereafter  be  emploj^ed  as  broker  by  the  company  ((/). 

(2.)  In  a  mortgage  of  a  farm,  a  condition  that  the  mortgagor 
must  sell  the  property  within  twelve  months,  employing  the 
mortgagee  as  auctioneer,  or  paying  him  the  equivalent  of  his 
commission  (It). 

{b)  Subs.  (2). 

(o)  C'larkson  v.  Henderson  (ISSO),  14  Ch.  D.  348  ;  49  L.  J.  Ch.  289  ;  Wriyley 
V.  (yiW,1906,  1  Ch.  IGo  (where  the  mortgagee  was  in  possession) ;  75  L.  J.  Ch. 
210 ;  see  also  Bradley  v.  Carritt,  1903,  A.  C.  253,  279;  72  L.  J.  K  B.  471. 

{d)  PoUtr  V.  Edwards  (1857),  26  L.  J.  Ch.  468;  Mainland  v.  rpjohn  (1889), 
41  Ch.  D.  126  ;  58  L.  J.  Ch.  361. 

(e)  Biyysv.  Hoddinvtt,  1898,  2  Ch.  307  ;  67  L.  J.  Ch.  541. 

(/)  Noakts  V.  Bice,  1902,  A.  C.  24  ;  71  L.  J.  Ch.  139  ;  and  see  Moryan  v. 
Jeffreys,  1910,  1  Ch.  620  ;  79  L.  J.  Ch.  360;  and  see  cases  collected  in  British 
S.  Africa  Co.  v.  De  Beers,  1910,  1  Ch.  354;  79  L.  J.  Ch.  345;  aff.  1910,  2 
Ch.  502. 

iy)  Bradley  v.  Carritt,  1903,  A.  C.  253;   72  L.  J.  K.  B.  471. 

(/<)  Browne  v.  Byan  (1901),  2  I.  E.  653. 
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(3.)  In  a  mortgage  of  debenture  stock  of  a  company,  a  con- 
dition giving  the  mortgagee  the  option  to  purchase  the  stock  at 
40  per  cent,  of  the  face  value  within  twelve  months  (/) ;  but  when 
the  option  of  purchase  is  an  entirely  separate  transaction  from 
the  mortgage  there  is  no  clog  (A). 


Equitable 
mortgage. 


Notice. 


Contract  to 
sell  before 
expiration  of 
notice. 


Purchaser  not 
protected  if 
aware  of 
irregularitj'. 


Sect.  IV. — Tlic  riglits  and  iMivevsi  of  a  mortfictficr  as  refiards  sale, 
iitsiirance  against  fire,  action  on  the  covenant,  and  the  appoint- 
ment of  a  receiver. 

The  Conv.  Act,  1881,  ss.  19  to  24,  give  the  above-mentioned 
rights  and  powers. 

The  statutory  power  of  sale  is  substituted  for  that  which  was 
formerly  inserted  in  every  well-drawn  mortgage,  and  is  sub- 
stantially the  same. 

It  does  not  enable  an  equitable  mortgagee  to  convey  the  legal 
estate  (/). 

The  three  months'  default  in  payment  mentioned  in  s.  20 
runs  from  the  service  of  the  notice,  not  from  the  date  fixed  for 
payment  by  the  notice  (//O- 

A  contract  for  sale  entered  into  by  a  mortgagee  after  giving 
the  notice  required  by  the  power,  but  before  the  expiration  of 
the  period  within  which  the  money  must  be  paid  in  accordance 
with  the  notice,  is  rendered  valid  by  the  subsequent  expiration 
of  that  period  without  payment  {n). 

Under  s.  21  (2),  which  provides  that  a  conveyance  made  in 
professed  exercise  of  the  power  is  not  to  be  impeachable  on  tlie 
ground  of  irregularity,  a  sale  by  a  mortgagee  will  be  valid  as 


(i)  Samuel  v.  Jarrah,  &c.  Corpn.,  1904,  A.  C.  323  ;  73  L.  J.  Ch.  o26. 

(A)  Reeve  v.  Lisle,  1902,  A.  C.  461  ;  71  L.  J.  Ch.  768. 

[1)  Re  Hod  son  and  Howe  (1887),  35  Ch.  D.  668;  56  L.  J.  Ch.  755;  and 
cf.  Re  Solmnoii  and  MeagJiei-  (1889),  40  Ch.  D.  508  ;  58  L.  J.  Ch.  339,  where 
the  sale  was  made  under  Lord  Cranworth's  Act. 

(»i)  Barker  v.  Jllinyworth,  1908,  2  Ch.  20;   77  L.  J.  Ch.  581. 

(h)  Major  v.  Ward  (1847),  5  Hare,  598;  Farrar  v.  Farrars,  Ltd.  (1888), 
40  Ch.  D.  395,  412  ;  58  L.  J.  Ch.  185. 


RIGHT8    AND    REMEDIES.  731 

regards  the  purchaser,  although  it  may  turn  out  that  the  power 
of  sale  was  improperly  exercised,  provided  that  the  purchaser 
had  no  knowledge  that  this  was  so  (o).  But  if  facts  are  actually 
brought  to  the  purchaser's  knowledge  showing  that  the  sale  is 
improper,  he  could  not  safely  complete  (p).  The  protection  to  a 
purchaser  only  accrues  under  s.  21  after  the  conveyance  has  been 
made  (q). 

If  a  mortgagor  has  conveyed  the  equity  of  redemption  by  way  Notices  before 

.  k     L       c    1  oo-i     ^*^®  should  be 

of  second   mortgage,   the  notice   requn*ed  by  the  Act  ot  1881  given  to  a 

,         subsequent 

ought  to  be  given  to  the  second  mortgagee,  as  well  as  to  the  mortgagee. 
mortgagor,  the  term  "mortgagor"  in  the  x\ct  being  defined  as 
including  persons  deriving  title  under  the  original  mortgagor. 
And  if  a  mortgagee  fails  to  give  such  notice,  he  will  be  liable  in 
damages  for  such  default  (r). 

A  mortgagee  is  liable  to  the  mortgagor   and  to  subsequent  Mortgagee 

'='    '^  ^    '^  ,  .  liable  for  loss 

mortgagees  for  a  loss  arising  by  reason  of  a  mistake  in  the  owing  to  a 

_°    ®  .  .  mistake  in 

particulars  of  sale  prepared  by  his  auctioneer  (s).  particulars. 

The  Court  will  not  interfere  as  against  a  purchaser  in  good  Saie  at  inade- 

_  _  quate  price 

faith  from  a  mortgagee,  although  the  price  is  very  inadequate,  valid. 
unless  it  is  so  low  as  to  be  evidence  of  fraud  (f). 

A  second  mortgagee  may  purchase   from   a  first   mortgagee  How  power  of 

sale  may  be 

selling  under  his  power  of  sale(;0;  but  a  mortgagor  purchasing  exercised. 
under  a  power  of  sale  in  a  first  mortgage  has  no  title  to  priority 
as  against  his   own   second   mortgagee  (x).      Under   the   usual 
power  of  sale,  the  mortgagee  may  sell  subject  to  a  stipulation 
that  a  part  of  the  purchase-money  may  remain  on  mortgage  (i/). 


(o)  Baileij  v.  Barnes,  1894,  1  Ch.  25  ;  63  L.J.  Ch.  73. 
(p)  See  Sehuyn  v.  Garjit  (1888),  38  Ch.  D.  273;  57  L.  J.  Ch.  600. 
{q)  Life  Interest,   tCr.  Sor.  v.   Hand-in -Hand  Soc,   1898,   2  Ch.    230;    (jI 
L.  J.  Ch.  548. 

(r)  Hoole  v.  Sv,ith  (1881),  17  Ch.  D.  434  ;   50  L.  J.  Ch.  576. 

(s)  Tomlin  v.  Luce  (1889),  43  Ch.  D.  191  ;  59  L.  J.  Ch.  164. 

(0   War7ier  v.  Jamh  (1882),  20  Ch.  D.  220  ;  51  L.  J.  Ch.  642. 

(«)  Kirkwood  v.  Thompson  (1865),  2  D.  J.  &  S.  613  ;  34  L.  J.  Ch.  501 . 

(a)  Otter  v.  Yaux  (1856),  2  K.  &  J.  650  ;  26  L.  J.  Ch.  128. 

((/)  Thurlow  V.  Mackeson  (1868),  L.  E.  4  Q.  B.  97  ;  38  L.J.  Q.  B.  57. 


782  MORTGAGES. 

Mortgagee  In  the  casG  of  a  morto^age  by  several  tenants  in  common  the 

may  sell  to  o    o         J 

owner  of  un-      mortgagee  may  sell  to  one  of  the  mortgagors  without  any  notice 

divided  sharei  o    o  j 

to,  or  consent  of,  the  others,  and  it  is  no  objection  to  such  a  sale 

that  it  is  for  the  amount  due  for  principal,  interest,  and  costs  {z). 

Easements,  Tliougli  a  mortgagee,  when  selling  under  the  statutory  power 

&c. 

of  sale,  has  not  the  same  full  power  over  the  property  as  an 
absolute  owner,  he  can  convey  the  property  to  a  purchaser  with 
all  the  legal  incidents  accompanying  the  grant,  and  on  sale  of 
part  of  the  property  comprised  in  the  security  can  give  the 
purchaser  an  implied  easement  of  light  over  the  remainder  (^~,^). 

May  sell  to  his  A  mortgagee  may  sell  in  good  faith  to  a  solicitor  who  acted  for 
him  on  the  mortgage,  but  not  on  the  sale  («). 

Position  of  On  the  bankruptcy  of  the  mortgagor,  the  mortgagee,  whether 

mortgagee  on 

mortgagor's       legal  or  equitable,  is  a  "secured  creditor"  within  the  Bankruptcy 


bankruptcy. 


Act,  1883  {h),  and  as  such  may  (1)  realize  his  security  and  prove 
for  the  balance ;  (2)  surrender  his  security  to  the  trustee  and 
prove  for  his  whole  debt ;  or  (3)  assess  the  value  of  his  security 
in  his  proof.  If  he  values  his  security  the  trustee  may  redeem 
at  such  value  or  may  require  that  the  security  be  sold  (r).  A 
mortgagee  of  land  may  also  apply  to  the  Court  in  Bankruptcy, 
and  obtain  an  order  for  a  sale  {d).  The  Court  will  inquire 
whether  the  applicant  is  a  mortgagee,  and,  if  so,  will  take  an 
account  of  wOiat  is  due  to  him  for  principal,  interest,  and  costs. 
A  sale  will  then  be  directed,  and  the  sale  money  will  be  applied, 
first,  in  paying  the  costs,  charges,  and  expenses  of  the  trustee ; 
secondly,  in  payment  of  the  principal,  interest,  and  costs  due  on 
the  mortgage  ;  and  the    surplus  (if  any)  will  be   paid   to   the 


{z)  Kennedy  v.  Be  TmffonJ,  1897,  A.  C.  180;  GG  L.  J.  Ch.  413  ;  Re  Biss, 
1903,  2  Ch.  40,  o7  ;  72  L.  J.  Ch.  473. 

{zz)  See  Boon  v.  Turner,  1900,  2  Ch.  211  ;  69  L.  J.  Ch.  593. 

(a)  Nittt  V.  FAiston,  1899,  1  Ch.  873  ;  68  L.  J.  Ch.  3G7  ;  aff.  on  another 
ground,  1900,  1  Ch.  29  ;  69  L.  J.  Ch.  46. 

{l)  S.  168. 

(c)  Sched.  II.,  IT.  9  to  17.  As  to  the  right  of  the  secured  creditor  to  re- 
value his  security,  see  Re  Fansluiwe,  1905,  1  K.  B.  170;   74  L.  J.  K.  15.  153. 

{d)  Bankruptcy  Eules,  1886,  rr.  73  ct  seq. 
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trustee.  The  conduct  of  the  sale  is  in  the  discretion  of  the 
Court,  and  will,  as  a  general  rule,  he  given  to  the  trustee,  unless 
the  security  is  insufficient,  in  which  case  it  will  probahly  be 
given  to  the  mortgagee  (c).  If  the  sale  money  is  insufficient  to 
pay  the  debt,  the  mortgagee  may  prove  for  the  deficiency.  It  is 
not  usually  necessary,  nor  is  it  imperative  on  the  mortgagee,  to 
appl}'  to  the  Court  for  the  above  order  ;  he  may,  if  he  prefers 
it,  proceed  in  the  Chancery  Division  for  foreclosure,  or  exercise 
the  power  of  sale  (if  any)  reserved  by  the  deed  or  conferred  by 
statute,  or  pursue  any  other  of  his  ordinary  remedies  (/).  A 
secured  creditor  is  not  bound  to  receive  payment  of  his  debt 
from  his  debtor  after  notice  of  an  act  of  bankruptcy,  as  he 
cannot  safely  hand  over  the  securities  to  him {</). 

A  mortgagee   cannot   be  interfered  with  in   the   exercise   of  Mortgagee 

may  pursue  all 

any  of  his   powers   except   on  the  i^ayment  into  Court  of   the  hisremedies 

simulta- 

full  amount  claimed  by  him  for  principal,  interest,  and  costs  (li) ;  neousiy. 
and  he  may  pursue  all  his  remedies  at  one  and  the  same 
time,  or  sei^arately,  as  he  may  think  fit.  If,  pending  a 
foreclosure  suit,  he  sues  on  the  covenant,  and  obtains  full  pay- 
ment, the  mortgagor  is,  by  the  fact  of  payment,  entitled  to  a 
reconveyance,  and  foreclosure  is  of  course  prevented ;  if  a  part 
only  of  the  debt  is  recovered  in  the  action  the  mortgagee  may 
foreclose  for  non-payment  of  the  remainder.  If,  on  the  other 
hand,  he  obtains  foreclosure  first,  and  finds  that  the  value  of  the 
estate  is  not  sufficient  to  cover  his  debt,  he  is  not  precluded  from 
suing  on  the  covenant,  so  long  as  the  mortgaged  estate  remains 
in  his  power,  but  by  so  doing  he  gives  to  the  mortgagor  a 
renewed  right  to  redeem,  or  in  other  words  opens  the  foreclosure.  Opening  the 

forGclosui'G 

If,  however,  the  mortgagee  after  he  has  foreclosed  sells  the 
mortgaged  estate,  and  thus  prevents  himself  from  restoring  it, 
the  Court  will  by  injunction  restrain  him  from  afterwards  suing 

(e)  Be  Jordan  (1884),  13  Q.  B.  D.  228  ;  53  L.  J.  Q.  B.  554. 
(/)  See  Bankr.  Act,  1883,  s.  9  (2). 

{g)  Ponsfm-d  &:  Co.y.  Union  of  London,   Sec.   Bank,    1906,  2   Ch.  444;   75 
L.J.  Ch.  724. 

(A)  Paijnterlv.  Careiv  (1854),  Kay,  App.  xxxvi. ;  23  L.J.  Ch.  596. 
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Advantage  of 
separate  cove- 
nant to  pay 
interest. 


Effect  of 
judgment  as 
regards 
interest. 


Receivers. 


Agent  of 
mortgagor. 


on  the  covenant  (/)  ;  but  this  of  course  does  not  apply  to  a  sale  by 
a  mortgagee,  who  has  not  foreclosed,  under  his  power  of  sale  (k). 

Under  the  usual  separate  covenant  to  pay  interest  after  the 
day  appointed  for  payment  of  principal,  arrears  of  interest  may 
be  recovered  without  calling  in  the  principal.  But  if  the  separate 
covenant  is  omitted,  interest  after  the  day  of  default  is  recover- 
able only  as  damages,  and  is  limited  to  5  per  cent.,  or  if  a  less 
rate  is  named  by  the  parties  as  payable  up  to  the  day  of  default, 
to  that  rate  (/). 

If  the  mortgagee  brings  an  action  on  the  covenant  to  pay 
principal  and  interest  and  obtains  judgment,  the  personal 
remedy  under  the  covenant  merges  in  the  judgment,  which 
bears  interest  at  4  per  cent,  {m)  ;  but  this  rule  does  not  prevent 
the  mortgagee  from  holding  his  security  until  he  has  received 
payment  of  principal  and  interest  at  the  agreed,  though  higher 
rate,  if  there  is  a  separate  covenant  to  pay  interest  (n). 

The  Conv.  Act,  1881,  s.  19  (1)  (iii.),  authorises  a  mortgagee 
to  appoint  a  receiver  of  the  income  of  the  property  or  of  any 
part  thereof  when  the  mortgage  money  has  become  due.  S.  24 
defines  the  receiver's  powers,  &c.  {<>). 

The  receiver  is  the  agent  of  the  mortgagor  where  appointed 
under  the  statutory  power  (p),  but  ceases  to  be  so  if  he  is 
afterwards  appointed  receiver  by  the  Court  {q),  or  if  he  is  the 
receiver  of  a  company  which  is  wound  up  by  the  Court  (/■)• 


{{)  Lod-hart  v.  Hard;/  (1846),  9  Beav.  849;  15  L.  J.  Ck  34";  Palmer  v. 
Hendrie  {1859),  27  Beav.  349  ;  Kinnaird  v.  Trollope  (1888),  39  Ch.  D.  636, 
642;  57  L.  J.  Ch.  905. 

(A-)  Rudije  V.  Pdchens  (1873),  8  C.  P.  358;  42  L.  J.  C.  P.  127. 

(/)  Re  Rolerts  (1880),  14  Ch.  D.  49. 

[m)  Judgments  Act,  1838,  s.  17  ;  Ex  i).  Fewiinjs  (1883),  25  Ch.  D.  338;  53 
L.  J.  Ch.  545, 

(«)  Economic,  dx.  Soc.v.  Ushorne,  1902,  A.  C.  147  ;  71  L.  J.  P.  C.  34. 

(o)  See  also  White  v.  Metcalf,  1903,  2  Ch.  567;  72  L.  J.  Ch.  712  ;  Wolst. 
Conv.  Acts,  9tli  ed.,  83 — 8(5. 

(p)  Conv.  Act,  1881,  s.  19(2);  and  rf.  Re  Vimhos,  1900,  1  Ch.  470;  69 
L.  J.  Ch.  209;  RoUnson  Printing  Co.  v.  f7//c,.1905,  2  Ch.  123;  74  L.  J.  Ch. 
399. 

{q)  Hand  v.  Blow,  1901,  2  Ch.  721  ;  70  L.  J.  Ch.  687. 

(?•)  Goslinrj  V.  GasMl,  1897,  A.  C.  575  ;  66  L.  J.  Q.  B.  848 ;  and  see  Re 
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If  a  receiver  has  been  appointed  the  mortgagor  must  obtain  Distress  by 

mortgagor. 

his  authorit}'  to  distrain  (s). 

A   receiver   can   pay   the   cost    of    insurance   and   executing  Repairs, 
necessary  repairs  (t). 

A   receiver   must    pay   arrears  of    interest  accruing    as  well  interest. 
before  as  after  his  appointment  (ii). 

A  receiver  can  retain  commission  not  exceeding  4*5  i)er  cent,  (r),  costs. 

The  powers  conferred  by  Lord  Cranworth's  Act  are  still  exercis-  Lord 

able  in  the  case  of  mortgages  executed  before  1882  (jj).  Act. 

Sureties  for  receivers  appointed  l)y  the  Court  are  liable  in  respect  Sureties  for 

.  ,    .  receiver 

of  all  money  which  the  receiver  ought  to  have  paid  into  Court  (~).  appointed  by 

the  Court. 

Sect.    V. — Tlic  powers,  dniies,  and  liahilities  of  a  inortfiagee   in 

possession. 

A  mortgagee  ma}^  at  any  time  after  the  day  appointed  for  Mortgagee  in 
payment,  enter  into  possession  of  the  mortgaged  property  and  musraccount 
receive  the  rents  towards  payment  of  his  debt.     He  will  have  to  ^'o    • 

account  to  the  mortgagor  for  the  rents  so  received,  and  he  will  be 
responsible  for  gross  and  wilful  negligence  or  injury,  such  as  pulling 
down  buildings,  &c.,  but  he  will  be  allowed  costs  for  necessary 
repairs  («).  In  order  to  entitle  him  to  the  cost  of  permanent 
improvements,  he  must  make  out  a  case  for  them  in  the  action  (/>). 
He  may  take  possession  of  part  of  the  mortgaged  property, 
leaving  the  rest  in  the  possession  of  the  mortgagor  (<•). 

In  order  to   constitute  a  mortgagee  in  possession  he  must  wnien  receipt 

of  rent  con- 
~~  ~  stitutes  taking 

Henry  Pound,  <kc.  (1889),  42  Ch.  D.  402;  58  L.  J.  Ch.  792  ;  British  Linen  Co.   Possession. 
V.  S.  American,  &c.  Co.,  1894,  1  Ch.  108;  63  L.  J.  Ch.  169. 

(s)  Woohton  V.  Ross,  1900,  1  Ch.  788  ;  69  L.  J.  Ch.  363. 

(<)  Conv.  Act,  1881,  s.  24  (8)  (iii.)  ;  as  to  repairs  see  White  v.  Mttmlf,  sup. 

(«)  Conv.  Act,    1881,  s.   24  (8)  (iv.) ;  Xational  Bank  v.  Kenneij,  1898,  1 
Ir.  Rep.  197. 

{x)  Conv.  Act,  1881,  s.  24  (6). 

[y)  Re  Solomon  and  Meaijher  (1889),  40  Ch.  D.  508  ;  58  L.  J.  Ch.  339. 

[z)  Re  Craham,  1895,  1  Ch.  66 ;  64  L.  J.  Ch.  98. 

(a)  Sandon  v.  Hooper  (1843),  6  Beav.  246  :   12  L.  J.  Ch.  309. 

{h)  Henderson  v.  Astwood,  1894,  A.  C.  150. 

(c)  Simmins  v.  Shirley  (1877),  6  Ch.  D.  173;  46  L.  J.  Ch.  875. 
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Is  bound  to 
deal  with  pro- 
perty as  a  pru- 
dent owner. 


May  grant 
leases  and 
cut  and  sell 
timber. 


How  account 
to  be  taken. 


Annual  rests. 


receive  the  rents  from  the  tenant  in  such  a  way  as  to  be  in 
effect  a  displacing  of  the  mortgagor  in  the  management  and  control 
of  the  property.  If  the  mortgagor's  agent  receives  the  rents  from 
the  tenant  and  then  hands  over  the  whole  to  the  mortgagee,  the 
latter  does  not  thereby  become  mortgagee  in  possession  (r?) . 

A  mortgagee  in  possession  is  bound  to  deal  with  the  property 
in  the  same  way  as  a  prudent  man  would  deal  with  his  own  ;  he 
ought  not  to  engage  in,  and  will  not  be  allowed  for,  adventures 
and  speculations  {c).  Thus,  he  must  not  open  mines  {/),  unless 
the  security  is  insufficient  (//) ;  and  if  he  comes  into  possession  of 
mines  already  open,  he  should  advance  no  more  in  the  manage- 
ment of  them  than  a  cautious  owner  would  spend  (//). 

A  mortgagee  in  possession,  where  the  mortgage  has  been  made 
after  1881,  has  the  same  powers  of  granting  leases  as  a  mort- 
gagor in  possession  (/).  A  mortgagee  in  possession  may  also  cut 
and  sell  timber  and  other  trees  ripe  for  cutting,  and  not  planted 
or  left  standing  for  shelter  or  ornament,  and  may  contract  for 
any  such  cutting  and  sale  to  be  completed  within  any  time  not 
exceeding  twelve  months  from  the  making  of  the  contract  (/t). 

If  the  net  rents  received  by  the  mortgagee  are  more  than 
sufficient  to  keep  down  the  interest  on  his  debt,  the  surplus  must 
be  applied  towards  payment  of  the  principal ;  and  a  question 
often  arises  in  what  manner  the  account  is  to  be  taken  as 
to  such  surplus  rent,  i.e.,  whether  annual  rests  are  to  be  made, 
and  the  principal  to  be  sunk  each  year  to  the  amount  of  the 
surplus  rents,  or  whether  the  interest  shall  be  allowed  to  run  on 
until  the  whole  debt  is  discharged.  It  seems  to  be  now  settled 
that  an  account  with  annual  rests  will  not  be  directed,  unless  at 


{(I)  Noijes  V.  Pollock  (1886),  32  Ch.  D.  53;  55  L.  J.  Ch.  513;  and  see 
Chapman  v.  Smith,  1907,  2  Ch.  97  ;  76  L.  J.  Ch.  394. 

(e)  Hiif/hes  v.  Williams  (1806),  12  Ves.  493. 

(/)  Thorneycroft  v.  Crockett  (1848),  16  Sim.  445  ;  Hood  v.  Enston  (1856), 
2  Giff.  692. 

(</)  Millttt  V.  Davey  (1862),  31  Beav.  470;  32  L.  J.  Ch.  122. 

{h)  Roive  V.  Wood  (1822),  2  J.  &  W.  553, 

(t)  Conv.  Act,  1881,  s.  18  (2). 

{k)  y.  19  (1)  (iv.). 
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the  time  when  the  mortgagee  entered  into  possession  no  interest 
was  in  arrear,  as  a  mortgagee  is  not  bound  to  receive  his  money 
in  driblets.  If  he  enters  into  possession  when  no  interest  is  due, 
he  shows  his  intention  to  receive  payment  of  the  debt  in 
driblets,  and  therefore  the  account  goes  witli  rests  ;  but  if  the 
interest  is  in  arrear,  the  fact  of  his  taking  possession  affords 
no  evidence  of  such  an  intention,  as  he  is  diiven  to  take 
possession  by  the  non-payment  of  the  interest,  and  therefore 
the  account  goes  on  till  the  whole  debt  is  satisfied  (/),  But  a 
mortgagee  of  leaseholds  may  take  possession  when  there  is  no 
arrear  of  interest,  under  circumstances  which  may  not  render 
him  liable  to  account  with  annual  rests,  as  if  he  enters  in  order 
to  prevent  a  forfeiture  for  non-payment  of  ground  rent  or  non- 
insurance  (/n).  If  the  mortgage  contains  a  provision  for 
capitalizing  interest  in  arrear  the  accomit  will  be  taken  con- 
tinuously in  the  usual  way  and  the  mortgagee  will  only  be  entitled 
to  simple  interest  unless  he  can  make  out  in  any  half-year  the 
existence  of  facts  which  entitle  him  to  compound  interest  (nun). 

But  if  a  moitgagee  in  possession  sells  a  part  of  the  mort-  when  mort- 
gaged   property   under    a    power  of    sale,   he    must  apply   the  possession 

T      /••  •  •  1  1     1  -n  ^^^^^  part. 

proceeds  first  in  payment  of  interest  and  costs,  and  then  either 
pay  the  balance  to  the  mortgagor,  or  apply  it  in  reduction  of 
principal ;  and  in  taking  an  account  against  a  mortgagee  who 
has  retained  sale  money  beyond  the  interest  and  costs  due, 
a  rest  must  be  made  at  the  time  of  the  receipt  of  the  proceeds 
of  sale,  even  though  he  may  have  entered  into  possession  when 
interest  was  in  arrear  (»).  This  rule  does  not  entitle  the  mort- 
gagor to  have  rests  made  in  the  account  of  rents  and  profits  (o). 

Interest  is  not    in  arrear  so  long    as  the  mortgagee  in  pos-  w^en  is 
session   has    rents    and   profits    in    his    hands    exceeding   the  anoar! 
amount  of  such  interest,  but  this  does  not  prevent  the  mortgagee 

(I)  See  Nelson  v.  Booth  (1858),  3  De  G.  &  J.  at  p.  122;  27  L.  J.  Ch.  782. 
(to)  ratch  V.  Wild  (1861),  30  Beav.  99. 

{mm)   Wrigley  v.  Gill,  1900,  1  Ch.  165,  179 ;  75  L.  J.  Ch.  210. 
■    (vO  Thomps'm  v.  Hudson  (1870),  L.  E.  10  Eq.  497  ;  40  L.  J.  Ch.  28. 
(o)  Ainswortli  v.  WUdimj,  1905,  1  Ch.  435;  74  L.J.  Ch.  256. 
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Duty  of 
solicitor. 


Must  not 
insert  unusual 
condition 
in  mortgage. 


Terms  on 
which  pro- 
ceedings by 
solicitor  mort- 
gagee will  be 
stayed. 


Law  that 
solicitor  mort- 
gagee could 
not  charge 
profit  costs 
altered  by 
Act  of  1895. 


Act  applies  to 
solicitors  only. 


claiming   interest   at    the   higher   rate   in    default  of  punctual 
payment  (j)). 

Sect.  VI. — Morffiages  from  a  client  to  Ids  solicitor. 

A  solicitor  taking  a  mortgage  from  his  client  is  bound  to  give 
him  the  same  advice  about  the  transaction  as  if  the  client  were 
borrowing  from  a  third  party.  And  he  must  not  insert  in  the 
mortgage  deed  any  unusual  provision,  e.g.,  a  clause  dispensing 
with  notice  on  an  exercise  of  the  power  of  sale,  unless  there 
are  special  circumstances  which  would  render  such  a  clause  a 
proper  one  (q). 

The  rule  that  proceedings  by  a  mortgagee  to  enforce  his 
security  cannot  be  stayed  except  on  payment  into  Court  of  the 
full  amount  claimed  for  principal,  interest,  and  costs,  does  not 
apply  where  the  mortgagee  is  the  solicitor  of  the  mortgagor.  In 
such  a  case  the  Court  will  look  to  all  the  circumstances,  and  will 
make  such  order  as  will  save  the  client  from  oppression  without 
injuring  the  solicitor's  security  (r). 

It  was  formerly  the  law  that  a  solicitor  preparing  a  mortgage, 
or  a  transfer  of  a  mortgage,  to  himself,  could  not  charge  the 
mortgagor  for  its  preparation,  and  if  he  acted  for  himself  in  a 
suit  in  defence  of  his  title,  or  in  a  foreclosure  or  redemption 
action;  or  in  selling  under  the  power  of  sale,  he  could  not  recover 
profit  costs  («).  It  is  now  provided  by  the  Mortgagees'  Legal 
Costs  Act,  1895  (t),  that  a  solicitor  mortgagee  may  charge  for 
business  prior  to  mortgage  when  the  mortgage  is  dated  since 
the  Act,  and  for  subsequent  business  when  the  mortgage  dates 
before  or  after  the  Act  (u). 

It  will   be   observed   that  the  above   Act  does   not   apply  to 

(2^)  Wriyley  v.  Gill,  1906,  1  Ch.  165;  Yo  L.  J.  Oh.  210. 

((/)  Cockburn  v.  Edivards  (1881),  18  Ch.  D.  449  ;  51  L.  J.  Ch.  46  ;  Poolei/'s 
Trustee  v.  Whetham  (1886),  33  Ch.  D.  Ill  ;  55  L.  J.  Ch.  899. 

(?•)  Madeod  v.  Jones  (1^83),  24  Ch.  D.  289;   53  L.  J.  Ch.  145. 

(.s)  Eyre  v.  Wnnn-Marhcnzie,  1894,  1  Ch.  218;  63  L.  J.  Ch.  239.  See  also 
S.  C,  1896,  1  Ch.  135;  65  L.  J.  Ch.  194. 

{t)  See  Cheese  y.  Keen,  1908,  1  Ch.  245;  77  L.  J.  Ch.  163. 

{a)  This  entitles  a  solicitor  to  charge  a  negotiation  fee  for  a  loan  made  by 
himself:  lie  Norris,  1902,  1  Ch.  741 ;  71  L.  J.  Ch.  187. 
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jDrofessioiial  persons  other  tlian  solicitors.     Hence  an  auctioneer  Auctioneer 

mortgagee. 

who  is  a  mortgagee  is  still  unable  to  charge  for   professional 
costs  on  a  sale  by  him  (x). 

Sect.  VII. — Tlie  effect  of  the  Statutes  of  Liinitatioii  as  hettceoi 
mortgagor  and   mortgagee. 

The  R.  P.  Lim.  Act,  1874,  s.  8,  provides  that : — 

No  action  or  suit  or  other  proceeding  shall  be  brought  to  recover  an_y  Mortgagee 

sum  of  money  secured  by  any  mortgage,  judgment,  or  lieu,  or  otherwise  ^^^i  d  °^ 

charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  at  end  of 

any  legacy,  but  within  twelve  years  next  after  a  present  right  to  receive  afte/date^  '^ 

the  same  shall  have  accrued  to  some  person  capable  of  giving  a  discharge  when  mortgage 

,.,  l»o  b       debt  due  or 

for  a  release   or  the  same,   uuiess  ni   the  meantnne  some   part   oi  the  last  payment 
principal  money,  or  some  interest  thereon  shall  have  been  paid,  or  some   p^  pi"i"cipal  or 
acknowledgment  of  the  right  thereto  shall  have   been  given  in  writing  acknowledg- 
signed  by  the  person  by  wliom  the  same  shall  be  payable  or  his  agent  to  '"*^"  ' 
the  person  entitled  thereto  or  his  agent ;  and  in  such  case  no  such  action 
or  suit  or  proceeding  shall  be  brought  but  within  twelve  years  after 
such  payment  or  acknowledgment  or  the  last    of  such  payments   or 
acknowledgments  if  more  than  one  was  given  {y). 

The   above   enactment  applies    not  only  to   an   action   by  a  Act  applies  to 
mortgagee  to  recover  possession  of  the  land  or  for  foreclosure,  remedies  as 

liijji  1  T  /-ON-  "weW  as  those 

but  also  to  the  personal  remedy  on  the  covenant  (if  any)  in  the  against  the 
mortgage  deed  {z),  or  on  a  collateral  bond  or  covenant  {a). 

If  there  has  been  no  payment  of  principal  money  or  interest  From  what 

under  the  deed,  and  no  acknowledgment,  the  twelve  years  will  runs%here 

run  in  the  case  of  an  ordinary  mortgage,  which  usually  makes  or  fc^immi^ 

the  principal  payable  six  months  after  date,  from  the  day  fixed  ^  "'^^'^ ' 
for  redemption. 

If  a   mortgagee  obtains  an  order  for  foreclosure    within    the  Effect  of 
twelve  years,  he  may  bring  an  action  of  ejectment  to  recover 

(.r)  Matthison  v.  Clarke  (1854),  3  Drew.  3  ;  24  L.  J.  Ch.  202. 
{y)  This  section  is  a  re-enactment  of  the  provisions  in  the  E.  P.  Lim. 
Act,  1833,  s.  40,  substituting  twelve  for  twenty  years. 

{£)  Sutton  v.   S.    (1882),   22  Ch,   D.    511  ;  52  L.   J.  Ch.  333  ;  Kirldaud  v. 
Tmtfiehl,  1903,  1  K.  E.  756 ;  72  L.  J.  K.  B.  355. 

(a)  Fearnsiile  v.  Flint  (1883),  22  Ch.  D.   579;  52  L.  J.   Ch.  479  ;  see  Re 
Powers  (1885),  30  Cli.  D.  291  ;  for  other  cases,  see  Coote,  7th  ed.,  994  et  stq. ; 
'  Bead  V.  Frice,  1909,  2  K.  B.  724  ;  78  L.  J.  K.  B.  1137. 
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By  whom 

part  payment 
must  be 
made  in 
order  to  keep 
debt  alive. 


Payment  of 
interest  by 
tenant  for  life. 


By  owner  of 
estate  charged 
with  moiety 
of  debt. 


By  mortgagor 
after  sale  of 
part  of 
l^ropierty. 


By  assignee 
or  devisee  of 
equity  of 
redemption. 


possession  of  the  land  at  any  time  within  twelve  years  from  the 
date  of  the  foreclosure  order,  as  such  an  order  vests  the  beneficial 
ownershij)  in  him  for  the  first  time  (b). 

Payment  of  interest  by  a  person  who  as  between  himself  and 
the  mortgagor  is  bound  to  pay,  though  he  is  under  no  contract 
with  the  mortgagee  to  do  so,  is  sufficient  to  prevent  the  statute 
from  running  (c).  But  a  payment  of  rent  by  a  tenant  of  the 
mortgaged  property  to  the  mortgagee  in  consequence  of  a  notice 
from  the  latter  is  not  payment  of  interest  by  a  person  bound  to 
pay,  and  is  therefore  insufficient  ((?). 

Payment  of  interest  by  a  tenant  for  life  of  real  estate  charged 
with  the  debt  keeps  it  alive  against  persons  entitled  in  remain- 
der (c) ;  and  if  the  tenant  for  life  of  the  real  estate  is  also  entitled 
for  life  to  the  interest  of  the  debt,  he  will  be  deemed  for  this 
purpose  to  have  paid  the  interest  to  himself  {/).  But  if  tw'O 
estates  are  charged  with  a  debt  in  equal  moieties,  payment  of 
interest  by  the  owner  of  one  estate  does  not  keep  the  debt  alive 
against  the  owner  of  the  other  {[/). 

If  the  equity  of  redemption  in  part  of  the  property  comprised 
in  a  mortgage  is  conveyed  by  the  mortgagor  to  a  purchaser  for 
value,  and  after  the  sale  the  mortgagor  or  his  agent  continues 
to  pay  the  interest  on  the  whole  debt,  such  payment  keeps  the 
debt  alive  against  the  sold  as  well  as  the  unsold  land  (/;).  So, 
also,  payment  of  interest  by  the  assignee  or  tenant  for  life  of 
an   equity   of    redemption    keeps   the   debt    alive    against   the 


(b)  Puyh  V.  Heath  (1882),  7  A.  C.  235;  51  L.  J.  Q.  B.  367. 

(c)  Bradshaw  v.  Widdrimjton,  1902,  2  Ch.  430 ;  71  L.  J.  Ch.  627. 

(d)  Harlock  v.  Ashherry  (1882),  19  Ch.  D.  539  ;  51  L.  J.  Ch.  394 ;  see  also 
lie  Clifden,  1900,  1  Ch.  774  ;  69  L.  J.  Ch.  478. 

(e)  Roddam  v.  Marleij  (1857),  1  De  G.  &  J.  1 ;  26  L.  J.  Ch.  438;  Pears  v. 
Laimj  (1871),  L.  E.  12  Eq.  41 ;  40  L.  J.  Ch.  225  ;  Re  Chant,  1905,  2  Ch.  225 ; 
74  L.  J.  Oh.  542. 

(/)  Tophamy.  Booth  (1887),  35  Ch.  D.  607;  56  L.  J.  Ch.  812;  see  Re 
Allen,  1898,  2  Ch.  499  ;   67  L.  J.  Ch.  614. 

((/)  Dickenson,  v.  Teasdale  (1862),  1  D.  J.  &  S.  at  p.  57;  32  L.  J.  Ch. 
37. 

(A)   Chiiutertj  v.  Ecaii>>  (1864),  11  H.  L.  C.  115. 
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original  mortgagor  and  his  personal  representative  (i).  And 
on  the  same  principle,  if  a  mortgagor  devises  the  equity  of 
redemption,  payment  of  interest  by  the  devisee  would  prevent 
the  statute  from  running  in  favour  of  the  testator's  personal 
estate,  but  if  the  devisee  is  himself  the  person  entitled  to  the 
interest,  and  therefore  pays  none,  payment  will  not  be 
presumed  on  the  ground  of  a  supposed  duty  on  his  part  to 
make  it  (A). 

If  persons  who  are  executors  and  devisees  in  trust  of  the  real  Executors 

,..,  ,  .,  .,.„  distributing 

estate  distribute  the  personal  estate    without  providing   for    a  residuary 

estate  while 

mortgage  debt,  and  the  mortgaged  land    afterwards  proves  an  mortgage  debt 

unpaid. 

insufficient  security,  they   cannot   treat   the    distribution   as    a 

(Icvasfarit,  entitling  them  to  claim  the  benefit  of  the  Statute  of 

Limitations  at  the  end  of  six  years  (0. 

The  R.  P.  Lim.  Act,  1833,  s.  42,  provides  that:— 

No  arrears  ...  of  interest  in  respect  of  any  sum  of  money  charged   Only  six  years' 
upon  .   .   .  land  .   .   .  shall  be  recovered  by  any  .   .  .  action  or  suit  but   ^i"'"®^5^  of  m- 

'^  -i         •!  terest  re- 

within  six  years  next  after  the  same  shall  have  become  due,  or  next  coverable. 
after  an  acknowledgment  of  the  same  in  writing  shall  have  been  given 
to  the  person  entitled  thereto  or  his  agent,  signed  by  the  person  by 
whom  the  same  was  payable  or  his  agent ;  Provided  nevertheless  that 
where  any  prior  mortgagee  or  other  incumbrancer  shall  have  been  in 
possession  of  any  land,  or  in  the  receipt  of  the  rents  and  profits  thereof, 
within  one  year  next  before  an  action  or  suit  shall  be  brought  by  any 
person  entitled  to  a  subsequent  mortgage  or  incumbrance  on  the  same 
land  the  person  entitled  to  such  subsequent  mortgage  or  incumbrance 
may  recover  in  such  action  or  suit  the  arrears  of  interest  which  shall 
have  become  due  during  the  whole  time  that  such  prior  mortgagee  or 
incumbrancer  was  in  such  possession  or  receipt  as  aforesaid,  although 
the  time  may  have  exceeded  the  said  term  of  six  years  {II). 

This  section  applies  to  a  foreclosure  suit  or  any  other  legal  Enactment 

proceeding    taken  by  the   mortgagee  against  the   land    or    the  everVeglVpro- 

proceeds  of  the  land,  e.g.,  to  an  application  by  him  for  payment  mortgagee  is 

^ — _ necessary. 

{{)  Dibb  v.  Walker,  1893,  2  Ch.  429     62  L.  J.  Ch.  536. 

{k)  Re  England,  1895,  2  Ch.  8'20  ;  65  L.  J.  Ch.  21 ;  Re  Larey,  1907,  1  Ch 
330  ;  76  L.  J.  Ch.  316. 

(Z)  Re  Hyatt  (1888),  38  Ch.  D.  609  ;  57  L.  J.  Ch.  777  ;  and  see  Be  Moon, 
1907,  2  Ch.  304  ;  76  L.  J.  Ch.  535. 

{II)  See  Carson,  2nd  ed.  198  et  seq. 
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apply  to  sale 
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Time  runs 
against  mort- 
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sion during 
prior  estate. 


out  of  Court  of  purchase-money  })aid  into  Court  under  the 
L.  C.  C.  Act,  1845  (m). 

But  s.  42  does  not  apply  where  a  mortgagee  has  sold  under  his 
power  of  sale,  and  has  in  his  hands  the  proceeds  of  the  sale, 
so  as  to  preclude  him  from  retaining  more  than  six  years' 
arrears  in  the  event  of  an  action  brought  against  him  by  the 
mortgagor  for  the  surplus  proceeds  (n).  Nor  does  it  apply  to 
an  action  by  the  mortgagor  for  redemption  (o),  or  to  any  pro- 
ceeding by  the  mortgagor  to  obtain  payment  of  his  debt  out 
of  money  in  Court  representing  the  proceeds  of  the  mortgaged 
land  (p). 

By  the  Civil  Procedure  Act,  1833,  s.  3,  twenty  years  was  fixed 
as  the  period  within  which  actions  of  covenant  might  be  brought, 
and  it  was  held  that  this  enactment  must  be  taken  as  partially 
repealing,  or  engrafting  an  exception  on,  s.  42  of  the  E.  P.  Lim. 
Act,  1833,  and  that  the  joint  effect  of  the  two  Acts  was  that,  as 
regards  money  secured  by  mortgage  of  land,  six  years'  arrears  of 
interest  only  could  be  recovered  against  the  land,  but  that 
if  the  mortgage  deed  contained,  or  was  accompanied  by,  a 
covenant  or  bond  to  pay  principal  and  interest,  twenty  years' 
arrears  might  be  recovered  by  an  action  on  the  covenant  or 
bond  {(}). 

The  proviso  at  the  end  of  s.  42  of  the  Pi.  P.  Lim.  Act,  1833, 
does  not  prevent  the  six  years  from  running  against  the  mort- 
gagee of  a  reversionary  interest  during  the  continuance  of  the 
prior  estate  (r). 


(m)  i?e  stead's  Mortgaged  Estates  (1876),  2  Ch.  D.  "713;  45  L.  J.  Ch. 
G34. 

(h)  Be  Marshfiehl  (1887),  34  Ch.  D.  721 ;  o6L.  J.  Ch.  599. 

(oj  DIrujh-  V.  Coppen,  1899,  1  Ch.  72G  ;  G8  L.  J.  Ch.  337. 

(  p)  Re  Llmjd,  1903,  1  Ch.  385 ;  72  L.  J.  Ch.  78 ;  but  see  Re  HazehUne, 
1908,1  Ch.  35;  77  L.  J.  Ch.  97,  where  the  title  of  the  mortgagees  was 
extinguished. 

[q)  Hunter  v.  Noel-olds  (1850),  1  Mac.  &  G.  640  ;  19  L.  J.  Ch.  177;  see  also 
Re  Lloyd,  1903,  1  Ch.  385 ;   72  L.  J.  Ch.  78. 

(r)  Sinclair  \.  Jackson  (1853),  17  Reav.  405;  Melhrsh  y.  Brown  (1890),  45 
Ch.  D.  225  ;  60  L.  J.  Ch.  43. 
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Since  the  Act  of  1874  a   mortgagee  gains  no  advantage   as  Express  trust 

does  not 

regards  the  period  within  which  he  must  pursue  his  remedies,  exclude 

statute. 

by  the  existence  of  an  express  trust  for  securing  the 
money  (s). 

An  acknowledgment  by  a  mortgagor,  or  his  personal  repre-  Acimowiedg- 

.  ,  meiit  given  to 

sentative,  given  to  a  prior  incumbrancer,  will  not  entitle  that  prior  incum- 

.  .  brancer  does 

prior  incumbrancer  to  recover,  as  against  a  subsequent  mcum-  not  affect 

.  subsequent 

brancer,  more  than  six  years  arrears  of  interest  {t).  one. 

With  regard  to  the  Civil  Procedure  Act,  1833,  s.  3,  where  there  Part  payment 

by  one  co- 
are  two  or  more  joint  covenantors,  the  mere  payment  of  part  of  debtor. 

the  principal  or  interest  by  one  will  not  prevent  the  statute  from 

running  in  favour  of  the  other  (»). 

"Where  a  surety  joins  in  a  covenant  by  a  mortgagor  of  land  when  action 

against  surety 

for   payment   of    the    mortgage    money,    or    gives    a    separate  barred, 
covenant  or  bond  for  such  payment,  the  question  whether  an 
action  against  the  surety  is  barred  at  the  end  of  twelve  years, 
or  not  until  the  end  of  twenty  years,  remains  unsettled  (x). 

Where  a  simple  contract  debt  is  also  charged  on    land,  an  simple  con- 

....  tract  debt 

action   against  the   debtor    must   be  brought  withm  six  years,  charged  on 

1     •  •  r»  land. 

being  the  period  fixed  by  the  Lim.  Act,  1623,   and   the    pay-  21  Jac.  1, 

c.  16,  s.  3. 

ment  of  interest  by  one  of  several  joint  debtors  does  not  keep 

the  debt  alive  against  the  others  (y). 

By   the   Act   of   1874,    s.    7,    when   a   mortgagee   has  taken  when  mort- 
gagor barred 
possession,  the  mortgagor's  right  to  redeem  will  be  barred  at  of  his  equity 

.  .  of  redemption. 

the  end  of  twelve  years  from  the  time  of  taking  possession, 
unless  in  the  meantime  an  acknowledgment  of  the  title  of 
the  mortgagor  or  of  his  right  of  redemption  is  given  to  the 
mortgagor,  or  some  person  claiming  under  him,  or  to  the  agent 
of  such  mortgagor  or  person,  in  writing,  signed  by  the  mort- 
gagee or  the  person  claiming  through  him,  in  which  case  the 


(a)  S.  10.     See  WiUimns  \\  W.,  1900,  1  Ch.  152 ;  69  L.  J.  Ch.  77. 

{t)  Bohling  v.  Lane  (1863),  1  D,  J.  &  S.  122;  32  L.  J.  Ch.  219. 

()()  Mercantile  Law  Amendment  Act,  1856,  .s.  14. 

(a-)  Re  Frishy  (1889),  43  Ch.  D.  106  ;  59  L.  J.  Ch.  94. 

{y)  Barnes  v.  Glenton,  1899,  1  Q.  B.  885;  68  L.  J.  Q.  B.  502. 
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Right  of  re- 
demption not 
revived  by 
subsequent 
acknowledg- 
ment. 


Enlargement 
of  mortgagee's 
interest. 


Title  of 
mortgagor 
when  mort- 
gagee b"arred. 


Possession 
bj'  first 
mortgagee. 


Possession  by 
mortgagee  of 
real  and 
personal 

estate. 


time  will  run  from  the  date  of  the  acknowledgment,  or  the 
last  acknowledgment,  if  more  than  one.  The  section  makes 
provision  for  the  case  of  there  being  more  than  one  mort- 
gagor or  mortgagee,  and  an  acknowledgment  being  given  to  or 
by  one  only.  Twelve  years'  uninterrupted  possession  by  the 
mortgagee  without  intermediate  payment  or  acknowledgment 
is  an  absolute  bar  as  against  the  mortgagor  and  all  persons 
claiming  under  him,  although  he  or  they  may  liave  been  under 
disability,  and  although  the  equity  of  redemption  may  have 
been  devised  to  a  tenant  for  life  with  remainders  over  (z). 

Where  a  mortgagee  has  been  in  possession  for  more  than  the 
statutory  period  without  acknowledgment,  the  right  of  redemp- 
tion is  extinguished  (a),  and  cannot  be  revived  by  a  subsequent 
acknowledgment  (b). 

The  interest  of  a  mortgagee  in  possession  of  freehold  land 
is  personal  estate  until  the  mortgagor  is  statute-barred.  It 
then  becomes  real  estate  (c). 

In  like  manner  where  a  mortgagee  is  barred,  the  legal 
estate  becomes  revested  in  the  mortgagor,  and  no  subsequent 
acknowledgment  has  any  efficacy  (d). 

"When  the  right  of  action  of  a  mortgagee  to  recover  land 
has  accrued,  the  possession  by  a  first  mortgagee  does  not  suspend 
the  running  of  the  j^eriod  of  limitation  against  subsequent 
mortgagees  (no- 
where real  estate  and  a  policy  of  life  assurance  are  comprised 
in  the  same  mortgage  and  are  subject  to  the  same  proviso  for 
redemption,  and  the  mortgagee  has  been  in  possession  of  the 
real  estate  for  more  than  twelve  years  without  acknowledgment, 

(2)  Forstery.  Patterson  (1881),  17  Ch.  D.  132;  50  L.  J.  Ch.  603;  Broicne 
V.  Bishoj:!  of  Cork  (1841),  1  Dr.  &  Wal.  700. 

{a)  E.  P.  Lim.  Act,  1833,  s.  34. 

(&)  Sanders  v.  S.  (1881),  19  Ch.  D.  373;  51  L.  J.  Ch.  276;  see  Be  Nishet 
and  Potts,  1906,  1  Ch.  386 ;  75  L.  J.  Ch.  238. 

(c)  Bi-.  Loveridge,  1904,  1  Ch.  518  ;  73  L.  J.  Ch.  15. 

\d)  Kibble  v.  Fairthorne,  1895,  1  Ch.  219;  64  L.  J.  Ch.  184;  and  see 
Be  Hazeldine,  1908,  1  Ch.  .34  ;  77  L.  J.  Ch.  97. 

{e)  Johnson  Y.  Brock,  1907,  2  Ch,  633  ;  76  L,  J.  Ch.  602, 
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80  that  the  mortgagor's  right  to  redeem  it    has    been    barred, 
his  right  to  redeem  the  pohcy  is  barred  also  (_/'). 


Sect.  VIII. — The  order  of  Uahilifi/  of  tlie  mortfiaged  properiji 
and  the  cjeneral  estate  of  the  luortf/af/or  or  other  pic^'^on 
liable  to  the  debt. 

It  was  formerly  the  law  that  if  a  mortgagor  died  intestate,  Formerly  the 

personalty  was 

or  by  his   Will    showed    no    contrary    intention,    his    personal  the  primary 

security  as  a 

estate  was  liable  to  the  payment  of  his  mortgage  debts  in  general  rule, 
exoneration  of  the  land  comprised  in  the  mortgage  (//).  This 
rule,  however,  only  applied  where  the  mortgage  debt  was  Exceptions  to 
originally  the  debt  of  the  deceased  mortgagor ;  thus,  if  A. 
became  entitled  by  descent  or  purchase  to  mortgaged  land,  and 
afterwards  died  intestate,  his  heir  took  the  land  cum  onere, 
and  was  not  entitled  to  have  it  exonerated  out  of  the  personal 
estate,  even  though  upon  a  transfer  of  the  mortgage  in  A's 
lifetime  he  may  have  covenanted  to  pay  the  money  (//).  A 
fortiori,  if  a  person  having  only  a  limited  interest  in  land 
subject  to  a  mortgage  entered  into  a  bond  or  covenant  for  pay- 
ment of  the  debt,  the  bond  or  covenant  was  considered  as 
auxiliary  only.  Again,  the  rule  would  not  apply  where  an 
intention  appeared  on  the  face  of  the  mortgage  deed,  or  could 
be  implied  from  the  dealings  with  the  property,  that  the  land 
should  be  the  primary  security.  Thus,  where  a  mortgage  was 
made  containing  the  usual  covenant  by  the  mortgagor  for  pay- 
ment of  the  mortgage  money,  and  subsequently  the  mortgagor 
settled  tiie  property,  subject  to  the  mortgage  upon  trust  for 
himself  for  life,  with  remainders  over,  leaving  in  himself  the 
ultimate  reversion  in  fee,  which  he  devised  by  his  Will,  it 
was    held    that    his    general    j)ersonal    estate    was    exonerated 

(/)  Charter  v.  Watson,  1899,  1  Ch.  175;   68  L.  J.  Ch.  1. 
[g)  Ilowel  V.  Price  (1715),  1  P.  Wins.  291. 

(A)  SeeBmd  v.  England  (1855),  2  Kay  &  J.  44  ;  24  L.  J.  Cli.  671,  where 
•  the  subject  is  fully  discussed. 
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from  the  mortgage  debt,  the  Court  considering  that  the  sub- 
sequent dealing  with  the  property  showed  the  intention  of  the 
mortgagor  to  make  the  land  the  primary  security  (/).  And 
where  property  was  mortgaged,  and  was  then  settled  by  the 
mortgagor  subject  to  the  mortgage,  and  with  a  proviso  that 
the  land  should  be  the  primary  security,  and  the  mortgagor 
afterwards  paid  off  the  debt  out  of  his  own  money,  it  was  held 
that  the  mortgage  debt  was  to  be  considered  as  kept  on  foot 
for  the  benefit  of  his  personal  estate  (k). 

The  law  on  this  subject  has  been  altered  by  the  Real  Estate 
Charges  Acts,  1854,  1867,  and  1877. 

The    result    of   these   enactments   is   that  on   the    death   of 

a  mortgagor  of  freehold,  copyhold  or  leasehold  (1)  property,  or 

a  purchaser  of  any  such  property,  who  has  not  paid  the  whole 

Mortgaged        of  the  purchasc-money,  the  property  is  the   primary  fund   for 

land  now  the 

primary  fund,  jiiijment  of  the  mortgage  debt  or  the  unpaid  purchase-money,  ns 
the  case  may  be,  whether  such  mortgagor  or  purchaser  has  died 
intestate  or  has  disjDosed  of  the  property  by  his  Will,  unless  in 
the  latter  case  the  Will  contains  an  expression  of  a  contrary 
intention,  and  such  contrary  intention  will  not  be  deemed  to  be 
signified  by  a  charge  of  or  direction  for  payment  of  debts  upon 
or  out  of  residuary  real  and  personal  estate,  or  residuary  real 
estate  (ni).  If  freeholds  or  copyholds  and  leaseholds  are 
together  made  the  subject  of  mortgage  or  contract,  the  burden 
must  be  borne  by  the  Respective  estates  according  to  their 
value. 

Aggregate  gift.  Where  lands  of  any  tenure  form  the  subject  of  an  aggregate 
gift  to  the  same  person  the  donee  cannot  accept  the  beneficial 

(i)  Langdale  v.  Brigcjs  (1S56),  8  De  G.  M.  &  G.  391 ;  26  L.  J.  Ch.  27. 

\h)  Pears  v.  Weightman  (1856),  2  Jur.  (N.  S.)  586. 

(/)  Be  Fraser,  1904,  1  Ch.  726  ;  73  L.  J.  Cli.481. 

(?h)  As  to  what  amounts  to  a  contrary  intention,  see  Be  Fled-  (1888),  37 
Ch.  D.  677;  57  L.  J.  Ch.  943;  Be  NeviU  (1890),  W.  N.  125;  59  L.  J.  Ch. 
511  ;  BeHesheth  (1900),  45  Sol.  J.  11  ;  Be  Valprj,  1906,  1  Ch.  531  ;  75  L.  J. 
Ch.  301.  If  other  i^roperty  of  insufficient  value  is  charged  with  the  debt, 
the  mortgaged  property  will  remain  piimarily  liable  for  the  balance :  Re 
Birch,  1909,  1  Ch.  787  ;  78  L.  J.  Ch.  385. 
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and  disclaim  the  onerous  part,  but  takes  the  whole  subject  to 
the  burden  in  exoneration  of  the  personalty  (»). 

A  judgment  debt,  on  which  a  writ  of  elegit  has  been  issued 
and  the  land  delivered  to  the  creditor  thereunder,  comes  within 
these  Acts,  hence  the  land  is  primarily  liable  (o). 

When  real  estate  and  also  property  to  which  the  Acts  do  not  Effect  when 
apply  are  the  subjects  of  the  same  mortgage,  in  the  administra-  propertj- to 

<  which  Acts  do 

tion  of  the  mortgagor  s  estate,  the  real  estate  would  have  to  bear  not  apply  are 

subjects  of 

such  proportion  of  the  mortgage  debt  as  the  value  of  such  real  same  mort- 
gage. 
estate    bears    to    the    value    of    the  whole   of  the   mortgaged 

property  (_/:»).     So  also  when  two  estates  are  subject  to  the  same 

mortgage,  and  one  of  them  is  specifically  devised  and  the  other 

passes  under  a  residuary  devise,  the  two  estates  must  rateably 

bear  the  mortgage  debt  (q) . 

Upon  a  mortgage  by  a  husband  and  wife  of  the  wife's  land,  Prhnary 

liability  of 

where  the  money  is  received  by  the  husband,  the  husband  and  husband  on 

mortgage  of 

his  estate  are  primarily  liable  (r).     If  the  deed  expresses  that  life's  land. 
the  money  is  paid  to  the  husband  and  wife,  that  is  prima  facie 
a  payment  to  the  husband ;    but  it  may  be  shown  by  extrinsic 
evidence  that  the  payment  was  in  fact  for  the  benefit  of  the  wife, 
and  in  that  case  the  land  will  be  primarily  liable  (.s). 


Sect.  IX. — Priority  of  inenmhrances  and  the  doctrine  of  notice. 

It  sometimes  happens  that  the  same  property  is  made  the 
subject  of  several  mortgages,  the  fact  of  the  prior  incumbrances 
being  concealed  from  each  subsequent  mortgagee ;  or  that  a  sale 
or  mortgage  is  made  by  a  person  who  is  a  trustee  without  power 

(«)  BeKa^sington,  1902,  1  Ch.  203;  71  L.  J.  Ch.  170. 

(o)  Re  Anthony,  1892,  1  Ch.  450  ;  61  L.  J.  Ch.  434 ;  and  see  Be  Bowerman, 
1908,  2  Ch.  340 ;  77  L.  J.  Ch.  594. 

{p)  Trestrail  v.  Mason  (1878),  7  Ch.  D.  655  ;  47  L.  J.  Ch.  249. 

i'l)  Be  Smith  (1886),  33  Ch.  D.  195  ;  55  L.  J.  Ch.  914. 

(r)  Tatev.  Austin  (1714),  1  P.  Wms.  264;   Pocock  v.    Lee  (1707),  2   Yorn. 
604  ;  see  Srholefiehl  v.  LocJai-ood  (1S63),  33  L.  J.  Ch.  106. 
.    (s)  Hudso7i  V.  Carmichael  (1854),  Kay,  613 ;  22  L.  J.  Ch.  893. 
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to  sell  or  mortgage,  or  who  is  affected  by  notice  of  prior  trusts  or 

incumbrances,  or  whose  title  is  otherwise  defective  in  equity,  to 

Cases  in  which  a  povson  wlio  lias  no  knowledge  of  such  circumstances.     In  these 

questions  of 

priority  arise,  cases  questious  of  priority  arise — in  the  former,  as  between  the 
successive  mortgagees  ;  and  in  the  latter,  as  between  the  pur- 
chaser or  mortgagee  on  the  one  hand,  and  the  persons  whose 
rights  are  prejudiced  by  the  sale  or  mortgage  on  the  other. 

In  determining  such  questions,  two  rules  must  be  borne  in 
mind.  The  one  is,  that  where  the  equities  are  equal,  the  person 
who  has  the  legal  estate  will  jorevail ;  and  the  second  is,  that  as 
between  persons  having  only  equitable  interests,  if  these  equities 
are  in  otlier  respects  equal,  priority  of  time  gives  the  better 
equity,  for  qui  jjrior  est  tempore  i)otior  est  jure. 


Rules  applic- 
able to  such 
questions. 


The  'protection  aforded  hij  the  legal  estate. 
Purchaser  It  has  loug  been  settled  that  if  a  person  being  a  trustee  on  an 

without  notice  i      •  rv  t    i 

may  protect       Bxpress  trust.  Or  bomg  aiiected  by  notice  of  a  trust  or  nicum- 

"liimself  against 

trusts,  &c.,  by    branco,  conveys  the  legal  estate  to  a  purchaser  or  mortgagee  for 

legal  estate.  '  .  ,  .  , 

valuable  consideration  who  has  no  notice,  the  latter  is  protected 
from  such  trust  or  incumbrance  by  the  possession  of  the  legal 
estate,  and  acquires  an  indefeasible  title  both  at  law  and  in 
equity,  so  that  he  may  himself  afterwards  effectually  sell  or 
mortgage  even  to  persons  who  have  notice  (/). 

It  follows  that  if  B.  takes  a  conveyance  or  mortgage  of  the 
legal  estate  from  A.  under  circumstances  which  would  make  the 
transaction  impeachable  in  equity  as  against  B.,  either  by  A. 
himself,  or  by  some  person  for  whom  A.  is  a  trustee,  and  B. 
subsequently  conveys  the  legal  estate  to  C.  as  a  purchaser  for 
valuable  consideration,  and  without  notice,  either  actual  or  con- 
structive, of  such  circumstances,  C.'s  title  cannot  be  impeached. 
Thus,  if  A.,  ))eing  a  mortgagee  with  a  power  of  sale,  sells  to  B. 


Some  cases  to 
which  rule 
applies. 


{t)  Pilcher  v.  Rawlins  (1872),  L.  E.  7  Ch.  259 ;  41  L.  J.  Ch.  485,  see  also 
Tai/lw  V.  London,  &c.  Bk.,  1901,  2  Ch.  231,  256 ;  70  L.  J.  Ch.  477. 
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under  circumstances  which  would  enable  A.'s  mortgagor  to  set 
aside  the  sale  as  against  B.,  and  B.  subsequently  sells  or 
mortgages  to  C,  who  has  no  notice  of  such  circumstances, 
C.  is  protected  by  the  possession  of  the  legal  estate  («)• 

The  protection  of  the  legal  estate  is  not  confined  to  cases  Tackiug. 
where  a  purchaser  or  mortgagee  acquires  it  at  the  time  of  his 
purchase  or  mortgage,  or  before  he  has  notice  of  the  prior 
incumbrance  (x).  Thus,  a  third  mortgagee,  advancing  his 
money  without  notice  of  a  second  mortgage,  may,  by  paying  off 
a  first  mortgagee  who  has  the  legal  estate,  and  taking  a  transfer 
from  him  of  such  first  mortgage,  hold  the  property  as  against 
the  second  mortgagee  until  not  only  the  first  mortgage  but  also 
the  third  is  paid  off — in  other  words,  may  tack  the  two  debts 
together,  and  thus,  as  it  were,  squeeze  out  the  second.  The 
rule  apj)lies  where  a  third  mortgagee  obtains  the  legal  estate 
from  the  first  mortgagee  without  paying  him  off,  e.g.,  where  the 
latter  is  satisfied  with  some  other  security  which  he  holds  for 
the  debt  (y). 

A  purchaser  or  mortgagee,  who,  after  completing  his  purchase  Purchaser 
or  mortgage,  becomes  aware  that  the  legal  estate  is  vested  in  a  esta"f  h^om 
trustee  upon  express  trusts,  cannot  protect  himself  against  such  trustee^ with 
trusts   by  taking   a   conveyance  of   the  legal   estate  from   the  protected. 
trustee  ;  for  by  taking  a  conveyance  with  notice  of  the  trusts, 
he  himself  becomes  the  trustee,  and  must  not,  to  get  a  plank  to 
save  himself,  be  guilty  of  a  breach  of  trust  {z). 

The  rule  is  the  same  where  the  trust  is  a  constructive  one.  Third  mort- 
Thus,  if  a  first  mortgagee,  after  his  mortgage  has  been  satisfied,  a  conveyanc^ 

from  first 

(h)  Bailey  v.  Barnes,  1894,  1  Ch.  25  ;  63  L.  J.  Ch.  73. 

(x)  Bailey  v.  Barnes,  sup.  The  doctrine  of  tacking  does  not  apply  to  lauds 
in  Yoik.':^hire  since  the  passing  of  the  Yorkshire  Eegistries  Act,  1884,  see  s.  16  ; 
and  sec  Wolst.  Conv.  Acts,  9th  ed.,  13,  as  to  temporary  abolition  of  protection 
by  tacking  elsewhere  in  England. 

{y)  Taylor  v.  Bussell,  1892,  A.  C.  244  ;  61  L.  J.  Ch.  657. 

(z)  Harpham  v.  Shaddock  (1881),  19  Ch.  D.  207;  Taylor  v.  London,  (tc. 
Bk.,  1901,  2  Ch.  231,  257  ;  70  L.  J.  Ch.  477  ;  and  see  Berhum  v.  Kempster, 
1907,  1  Ch.  373 ;  76  L.  J.  Ch.  223. 
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mortgagee 
who  has  been 
previously 
paid  ofE,  not 
protected. 


First  mort- 
gagee cannot 
tack  for 
further 
advances 
after  notice  of 
a  second 
mortgage. 


How  far  pro- 
tection of  legal 
estate  applies 
to  transferee 
of  a  mortgage. 


Transferee  of 
a  mortgage 
can  be  in  no 
better  position 
than  trans- 
feror. 


conveys  the  legal  estate  to  a  third  mortgagee,  and  at  the  time 
of  such  convej^ance  both  parties  are  aware  of  a  second  mortgage, 
the  third  mortgagee,  though  he  had  no  notice  of  the  second 
mortgage  when  he  advanced  his  money,  does  not  by  such 
transaction  obtain  priority.  The  first  mortgagee,  having  become 
a  trustee  for  the  second,  commits  a  breach  of  duty  in  conveying 
the  legal  estate  to  the  third,  who,  being  aware  of  such  breach  of 
duty,  will  not  be  allowed  to  profit  thereby  (a). 

If  a  mortgage  is  made  to  secure  present  and  future  advances, 
and  the  mortgagor  executes  a  second  mortgage  to  another 
person,  subject  to  the  first  one,  the  first  mortgagee  is  not 
entitled  to  priority  in  respect  of  farther  advances  made  by  him 
after  notice  of  the  second  mortgage  (h).  This  rule  applies  even 
where  the  further  advance  is  made  in  pursuance  of  a  covenant 
by  the  mortgagee  entered  into  at  the  time  of  the  first  mortgage. 
The  execution  of  the  second  mortgage  in  such  a  case  releases  the 
first  mortgagee  from  any  liability  to  damages  for  breach  of  his 
covenant  (c). 

In  the  application  of  the  doctrine  as  to  the  protection  afforded 
by  the  legal  estate  to  the  transferee  of  a  mortgage,  it  must  be 
borne  in  mind  that  a  mortgage  is  regarded  in  equity  as  a  mere 
security  for  a  debt,  and  consequentlj'  that  the  interests  of 
persons  claiming  under  a  mortgage  in  the  land  comprised 
therein  are  regulated  by  their  interests  in  the  debt  for  which 
the  land  is  a  security.  If,  then,  B.,  by  fraud,  induces  A.  to 
execute  to  him  a  mortgage,  no  money  passing  from  B.  to  A., 
and  no  debt  being  in  fact  contracted,  and  if  B.,  without  the 
concurrence  of  A.,  subsequently  transfers  such  mortgage  to  C. 
for  valuable  consideration,  it  is  conceived  that  C.  is  in  no  better 
position  than  B.,  for  as  no  debt  was  due  to  B.,  no  debt  passes 


(a)  Bates  y.  JoJmson  {lSo9),  John.  304;  28  L.  J.  Ch.  509;  West  London, 
&c.  Bl:  V.  Reliance,  &c.  Soci/.  (1885),  29  Ch.  D.  954  ;  54  L.  J.  Ch.  1081. 

{h)  Hophinson  v.  Roll  (1861),  9  H.  L.  C.  514 ;  34  L.  J.  Ch.  468. 

(-■)  West  V.  Williams,  1899,  1  Ch.  132  ;  68  I-.  J.  Ch.  127  ;  see  also  Hughes 
V.  Britannia,  &c.  Socy.,  1906,  2  Ch.  607  ;   75  L.  J.  Ch.  73?. 
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to  C.  (d) ;  and  as  the  land  was  not  the  subject  of  the  transaction, 
but  the  debt  for  which  the  land  was  only  a  security,  C.  cannot 
retain  the  land  as  against  A.  where  there  is  no  debt.  In  fact 
the  mortgage  is  a  nullity.  Again,  if  A.  mortgages  land  to  B., 
who  knows  that  A.  is  a  trustee  without  a  power  to  mortgage, 
or  having  such  power  is  improperly  exercising  it,  no  debt  is 
created  as  against  the  land  and  the  beneficial  owners  of  it. 
If,  then,  B.  afterwards  transfers  such  mortgage  to  C,  then  C, 
though  without  notice  of  the  trust,  can  only  stand  in  the  shoes 
of  B,,  and  will  not  be  allowed  to  retain  the  land  against  the 
beneficiaries  of  A.(e)- 

But  where  the  mortgagor  joins  in  the  transfer  of  a  mortgage,  Distinction 
it  is  conceived  that  the  transaction  is  to  be  treated  as  a  new  one,  gagor  joins 
and  that  the  transferee  is  not  affected  by  any  equitable  right 
binding  the  original  mortgagee  of  which  he  (the  transferee)  has 
not  himself  notice. 

Notice,  actual  or  constnictive. 
The  Conv.  Act,  1882,  s.  3,  provides  : —  What  notice 

purchaser  is 

(1)  A  purchaser  shall  not  be  prejudicially  aft'ected  by  notice   of  any   and  is  not  to 
instrument,  fact,  or  thing,  unless  ^"^  -^^e^t^A  by. 

(i.)  it  is  within  his  own  knowledge,  or  would  have  come  to  his  know- 
ledge if  such  inquiries  and  inspections  had  been  made  as  ought 
reasonably  to  have  been  made  by  him ;  or 

(ii.)  in  the  same  transaction  with  respect  to  which  a  question  of 
notice  to  the  purchaser  arises,  it  has  coaie  to  the  knowledge  of 
his  counsel  as  such,  or  of  his  solicitor  or  other  agent  as  such, 
or  would  have  come  to  the  knowledge  of  his  solicitor  or  other 
agent  as  such,  if  such  inquiries  and  inspections  had  been  made 
as  ought  reasonably  to  have  been  made  by  the  solicitor  or  other 
agent. 

It  is  the  duty  (/')  of  a  purchaser  or  mortgagee  to  require  the  Purchaser 

1  JIT  T  11-11    should  require 

vendor  or  mortgagor  to  deduce  and  jjrove  a  reasonable  title,  and  vendor  or 

lessor  to 

[d)  Parker  v.  Clarke  (1861),  30  Beav.  54  ;  Rolt  v.  TF/nYe(1862),  31  Beav.  520 ; 
3DeG.  J.  &S.  360. 

(e)  Burt  V.  Trueman  (1860),  29  L.  J.  Ch.  'J02,  see   also  Adsetts  v.  Hives 
(1863),  33  Beav.  52. 

•    (y  )  The  term  "  dutj',"  as  hei-e  used,  does  not  mean  that  a  purchaser  or 
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deduce  a 

reasonable 

title. 


Notice  of  a 
deed  is  notice 
of  instruments 
mentioned 
in  it. 


Notice  of 
charge. 


Notice  of 
occupation 
by  tenant. 


if  he  neglects  to  do  so  or  purchases  under  a  condition  precluding 
liiui  fi'oni  doing  so  he  will  be  affected  with  constructive 
notice  of  the  contents  of  any  deed  forming  part  of  the  chain  of 
title.  This  rule  has  not  been  altered  as  regards  leaseholds  by 
the  V.  &  P.  Act,  1874,  or  the  Conv.  Act,  1881,  and  a  purchaser 
of  leaseholds  is  m  the  same  position  with  regard  to  notice  as  he 
would  have  been  in  if  before  those  Acts  he  had  agreed  not  to 
inquire  into  the  lessor's  title  (g). 

If  a  purchaser  or  mortgagee  has  notice  of  a  deed  as  affecting 
the  property,  he  ought  to  require  its  production,  and  if  he  does 
not,  he  will  be  deemed  to  have  notice  not  only  of  its  contents, 
but  of  the  contents  of  any  instruments  which  would  have  been 
disclosed  by  an  examination  of  it  (/t).  He  will  also  be  deemed  to 
have  notice  of  everything  which  he  would  have  learnt  had  he 
required  its  production,  e.g.,  that  the  deed  had  been  dejDOsited  as 
a  security  (i). 

Notice  of  a  charge  is  notice  of  everything  auxiliary  to  it ;  but 
if  the  same  deed  contains  two  charges  of  two  distinct  properties, 
a  notice  given  of  one  charge  is  not  notice  of  the  other  (A:). 

The  occupation  of  land  by  a  tenant  affects  a  purchaser  or 
mortgagee  with  constructive  notice  of  all  the  tenant  rights,  but 
not  with  notice  of  his  lessor's  title  or  rights  (/). 


mortgagee  owes  any  duty  to  the  possible  holder  of  an  adverse  interest.  It 
merely  means  the  course  which  a  man  honestly  dealing  for  his  own  interest 
ought  to  follow,  with  a  view  to  his  own  title  and  security.  If  he  does  not 
follow  that  course,  the  omission  of  it,  in  the  absence  of  explanation,  may  be 
evidence  of  a  design,  inconsistent  with  honest  dealing,  to  avoid  knowledge  of 
the  true  state  of  the  title,  see  per  Lord  Selborne,  in  Agra  Bank  v.  Uarri/ 
(1874),  L.  E.  7  H.  L.  157. 

{g)  Futman  v.  Harland  (1881),  17  Ch.  L>.  353  ;  50  L.  J.  Ch.  042;  Immij  v. 
Oakshette,  1897,  2  Q.  B.  218  ;  60  L.  J.  Q.  B.  544. 

(/()  Coppin  V.  Fernyhowjh  (1788),  2  Bro.  C.  C.  291  ;  Ekuul  v.  E.  (1838), 
IBeav.  235;  4  My.  &  Cr.  420;  8  L.  J.  Ch.  289;  Uaiiis  y.  T/iomas  (IS-M), 
2  Y.  &  0.  234;  7  L.  J.  Ex.  Eti.  21  ;  and  see  Berwick  v.  Br  ice,  1905,  1  Ch. 
G32  ;  74  L.  J.  Ch.  249. 

(i)  Beto  V.  Hammond  (18G1),  30  Beav.  495;  Olicer  v.  Hinton,  1899,  2  Ch. 
264 ;  68  L.  J.  Ch.  583. 

(^')  Re  Bright  (1856),  21  Beav.  430;  25  L.  J.  Ch.  449. 

(/)  Hunt  V.  Luck,  1902,  1  Ch.  428  ;  71  L.  J.  Ch.  239. 
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As  regards  property  situated  in  a  register  county,  a  purchaser  Search  in 

register 

who  has  searched  the  register  is  not  bound  to  inquire  whether  county. 
there  are  any  unregistered  deeds  (in). 

The  rule  that  a  person  is  deemed  to  have  notice  of  all  facts  Notice  to 

solicitor,  notice 

which  come  to  the  knowledge  of  his  solicitor  in  the  course  of  the  *«  client. 

same   transaction  (»)    is   founded   on   the   presumption   that   a 

solicitor  communicates  such  facts  to  his  client,  and  does  not  Exception  in 

case  of 

apply  where  the  fact,  with  notice  of  which  the  client  is  sought  to  solicitor's 

fraud. 

be  charged,  is  one  which  the  solicitor  would  certainly  conceal,  as, 
e.g.,  a  fraudulent  act  of  his  own  (o).  When  the  mortgagor  is 
himself  a  solicitor  and  prepares  the  mortgage  deed,  the  mort- 
gagee employing  no  other  solicitor,  the  mortgagor  will  be  con- 
sidered the  agent  of  the  mortgagee  in  the  transaction  (j)). 

Where  mortgagor  and  mortgagee  employ  the  same  solicitor 
the  mortgagor's  knowledge  is  not  notice  to  the  mortgagee  (q). 

In  a  case  where  the  purchaser  had  notice  of  an  equitable  Receipt  forged 

by  solicitor. 

mortgage  which  he  required  to  be  discharged,  and  the  vendor's 
solicitor,  who  was  also  the  solicitor  of  the  equitable  mortgagee, 
produced  the  mortgage  with  what  purported  to  be  a  receipt  in 
full  signed  by  the  equitable  mortgagee,  but  which  was  in  fact 
forged  by  the  solicitor,  it  was  held  that  the  equitable  mortgagee 
had  priority  over  the  purchaser,  although  the  latter  had  the 
legal  estate  (r). 

Nefiligence. 
Cases  have  frequently  arisen  in  which  it  is  sought  to  postpone  Priority,  how 

aSected  by 

a  legal  mortgagee  not  holding  the  title  deeds  to  a  subsequent  non-possession 

of  deeds. 

equitable  mortgagee  holding  them,  on  the  ground  of  negligence 

(m)  Agra  Bank  v.  Barry  (1874),  L.  E.  7  H.  L.  157. 

[n)  Conv.  Act,  1882,  s.  3  :  Taylor  v.  London,  &c.  Co.,  1901,  2  Ch.  231, 
257  ;  70  L.  J.  Ch.  477. 

(o)  Cave  V.  C.  (1880),  15  Ch.  D.  639  ;  49  L.  J.  Ch.  505. 

(p)  Hewitt  V.  Loosemore  (1851),  9  Hare,  449;  21  L.  J.  Ch.  69.  But  see 
contra,  Espin  v.  Pemherton  (1859),  3  De  G.  &  J.  547  ;  28  L.  J.  Ch.  311. 

iq)  Re  Cousi7is  (1886),  31  Ch.  D.  677. 

(r)  Jared  v.  Clements,  1903,  1  Ch.  428  ;  72  L.  J.  Ch.  197. 
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Not  lost,  on  the  part  of  the  former.     It  is  settled  that  non-possession  of 

nnlesH  there  is 

fraud  or  gross    the  deeds  will  not  deprive  the  legal  mortgagee  of  his  priority, 

negligence 

tantamount       uuless  it  appears  that  he  has  omitted  to  obtain  them,  or  has 

to  fraud. 

parted  with  the  possession  of  them  under  circumstances  from 
Secus,  if  any     whicli  the  Court  will  infer  fraud  or  gross  negligence  (s).     If  he  has 

reasonable 

excuse  is  inquired  for  the  deeds,  and  his  omission  to  get  them,  or  his  sub- 

given. 

sequent  giving  them  up  to  the  mortgagor,  has  arisen  from  mis- 
representation on  the  part  of  the  latter,  by  which  he  has  been 
deceived,  or  is  otherwise  explainable,  fraud  or  gross  negligence 
will  not  be  imputed,  and  the  priority  will  not  be  lost  (t). 
Mortga,gee  If  a  mortgagee  gives  up  the  deeds  to  the  mortgagor  for  the 

authorising 

mortgagor  to     purpose  of  enabling  him  to  raise  money  on  them,  but  makes 

raise  money  by  .  .   . 

means  of  deeds  certain  conditious,  e.g.,  that  a  limited  sum  only  shall  be  raised, 

will  be  post- 
poned, though    or  that  the   second   mortgagee   shall  be  informed  of  the  prior 

authority  is 

exceeded.  security,    and    the   mortgagor    transgresses   the    conditions   by 

borrowing  a  larger  sum  than  was  agreed  on  (»),  or  by  concealing 
the  first  mortgage  (?•),  the  first  mortgagee  will  be  postponed  to 
the  second  one,  not  on  the  ground  of  fraud,  but  because,  having 
authorised  the  mortgagor  to  raise  money  by  means  of  the  deeds, 
he  cannot,  as  against  a  person  who  makes  an  advance  on  the 
faith  of  the  possession  of  the  deeds,  insist  that  the  authority  has 
been  exceeded  (.r). 

Gross  negii-  To  deprive  a  mortgagee  of  the  protection  of  the  legal  estate  it 

gence. 

is  not  essential  that  he  should  have  been  guilty  of  fraud.     It  is 

sufficient  if  he  has  shown  such  gross  negligence  as  would  render 

it  unjust  to  deprive  the  other  incumbrancer  of  his  priority  (?/). 

In  a  case  where  one  of  two  executors  of  a  legal  mortgagee  gave 

(s)  Northern  Counties,  &c.  Co.  v.  Whipp  (1884),  26  Ch.  D.  482;  53  L.  J.  Ch. 
629;  Oliver  v.  Hirdon,  1899,2  Ch,  264,274;  68  L.  J.  Ch.  583;  Taijlvr  v. 
London,  &c.  Blc,  1901,  2  Ch.  231,  260  ;  70  L.  J.  Ch.  477;  Walker  v.  Linom, 
1907,  2  Ch.  104 ;  76  L.  J.  Ch.  oOO. 

{t)  Brown  V.  Stedman  (1896),  44  W.  E.  458. 

(w)  I'erry  H'rrick  v.  Aitwood  (1857),  2  De  G.  &  J.  21  ;  27  L.  J.  Ch.  121  ; 
Rim:r,er  v.  Wehsttr,  1902,  2  Ch.  163  ;   71  L.  J.  Ch.  627. 

(i')  lirigys  v.  Jones  (1870),  L.  E.  10  Eq.  92. 

(a.)  Brovklesby  v.  Teniperance  B.  8.,  1895,  A.  C.  173  ;  64  L   J.  Ch.  43o 

[y)  Oliver  v.  Hiutmx,  1899.  2  Ch.  264;;68  L  J.  Ch  583. 
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up  the  title  deeds  to  the  mortgagor,  and  thereby  enabled  him  to 
commit  a  fraud  by  executing  a  mortgage  of  the  same  property  to 
a  bank,  it  was  held  that  the  other  executor,  who  was  the  survivor 
and  to  whom  the  legal  estate  passed,  was  not  on  that  account  to 
be  postponed  to  the  bank  (z). 

Mere  carelessness  or  want  of  prudence  is  not  sufficient  ground  Mere  careiess- 
for  postponing  a  legal  mortgagee.    Thus,  where  the  manager  of  a  depriye  legal 
company  mortgaged  his  own  property  to  the  company,  and  after-  prionty. 
wards  abstracted  the  title  deeds  from    the  company's    safe  by 
means  of  a  key,  which  was  entrusted  to  him  as  manager,  and 
then   executed   a   mortgage   to    another    person    and   delivered 
to  him  the  deeds,  it  was  held  that  the  company  had  not  lost 
their  priority  (a). 

Priority  as  heiwecn  equitable  iiicnmhrancers. 
The  possession  of  the  legal  ,estate  is  essential  to  give  to  a  where  neither 

.  i         i  ■  ]  J!    P'^i'ty  lias  legal 

purchaser  or  mortgagee  priority  over  trusts  or  incumbrances  of  estate,  priori- 

,.,,,  .  ,1,         1  ,1         •,  Pii„    '^'^s  of  incum- 

whicli  he  has  no  notice;  so  that  where  the  interests  of  all  of  in-aneesare 

.  according  to 

several  incumbrancers  are  equitable  only,  either  by  reason  of  the  their  dates. 
legal  estate  being  outstanding,  or  from  the  property  being  of  an 
equitable  nature,  then  if  the  equities  of  all  parties  are  in  other 
respects  equal,  i.e.,  if  there  are  no  special  circumstances  entitling 
one  of  thq  parties  in  preference  to  another  to  the  assistance  of 
the  Court,  the  incumbrances  will  rank  according  to  their  order 
of  date(^).  In  such  a  case  the  rule  qui  prior  est  temjxrre,  potior 
est  jure  applies.  Thus,  if  a  mortgagee  of  an  equitable  estate,  who 
is  in  fact  a  trustee,  though  not  so  expressed  in  the  mortgage 
deed,  fraudulently  transfers  the  mortgage  to  another  for  valuable 
consideration,  or  if  a  legal  mortgagee,  who  is  in  fact  a  trustee, 
fraudulently  deposits  the  deeds  as  a  security,  the  transferee  or 
depositee  will   take  subject  to  the  claims   of   the    beneficiary, 

{z)  Re  Ingham,  1893,  1  Ch.  352  ;  62  L.  J.  Oh.  100. 

(a)  Northern  Counties,  &c.  Co.  v.  Whipp  (1884),  26  Ch.  D.  482  ;  53  L.  J.  Ch. 
629 
[h)  Brace  v.  Marlborough  (1728),  2  P.  Wms.  495,  Tth  Eesolution. 
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assuming  that  the  latter  has  not  been  guilty  of  negligence  (r). 
There  can  be  no  tacking  where  all  the  incumbrances  are 
equitable,  so  that  a  third  mortgagee  gains  no  advantage  by 
taking  a  transfer  of  the  first  mortgage,  where  the  legal  estate 
is  outstanding. 
But  if  one  But  if  the  party  whose  right  is  prior  in  time  has,  by  his  own 

party  has  by 

negligence         negligence,  conduced  to  the  fraud  committed  on  the  other,  he 

eondnced  to  a  .,,    , 

fraud,  he  will     Will  be  postponed,  as  m  such  case  his  equity  is  inferior.     Thus, 

be  postponed, 

where  a  vendor  conveyed  land,  and  signed  a  receipt  for  the 
purchase-money,  which,  however,  he  did  not  receive,  and  the 
title  deeds  were  delivered  to  the  purchaser,  who  afterwards, 
deposited  them  by  way  of  equitable  mortgage,  the  equitable  mort- 
gage was  held  to  have  priority  over  the  vendor's  lien  (d).  Again, 
when  A.  was  induced  by  his  solicitor  to  execute  a  deed,  which 
was  in  fact  a  conveyance  to  the  solicitor  as  on  a  sale,  and  to  sign 
the  receipt  for  the  purchase-money  indorsed  on  the  deed,  trusting 
to  his  statement  that  the  deed  was  a  mere  form,  and  afterwards 
the  solicitor  deposited  the  title  deeds  with  B.  by  way  of  equitable 
mortgage  to  secure  a  debt,  B.  was  held  to  have  priority  over  A.  (c). 
Whether,  as  between  two  equitable  mortgagees,  the  amount  of 
negligence  necessary  to  j)ostpone  the  one  who  is  prior  in  time  is 
the  same  as  is  required  to  postpone  a  legal  mortgagee  to  an 
equitable  one  seems  doubtful  (_/).  The  equities  of  beneficiaries 
prevail  over  equities  subsequently  derived  from  trustees  who  have 
acted  in  breach  of  trust  (g). 
Mortgagee  of         A  mortgagee  of  an  equitable  interest  in  land  is  not  bound  to 

equitable  

(c)  Cortj  V.  Eyre  (1863),  1  D.  J.  &  S.  149;  Be  Richards  (1890),  45  Ch.  D. 
589;  59  L.  J.  Ch.  728;  Taylor  v.  London,  dr.  Co.,  1901,  2 -Ch.  231;  70 
L.  J.  Ch.  477. 

{d)  Rice\.  R.  (1853),  2  Drew.  73;  23  L.  J.  Ch.  289;  see  also  Bickerton 
V.  Walker  (1885),  31  Ch.  D.  151 ;  55  L.  J.  Ch.  227  ;  Bateman  v.  Hunt,  1904, 
2  K.  B.  530 ;  73  L.  J.  K  B.  782. 

(e)  Hunter  v.  Walters  (1871),  L.  E.  7  Ch.  75 ;  41  L.  J.  Ch.  175. 

(/)  Farrandv.  Yorkshire Bhj.  Co.  (1888),  40  Ch.  D.  182  ;  58  L.  J.  Ch.  238  ; 
Taijlor  V.  Russell,  1892,  A.  C.  244 ;  61 L.  J.  Ch.  G57  ;  see  Taylor  v.  London,  &c. 
Co.,  sup. 

{(j)  Capell  V.  Wijiter,  1907,  2  Ch.  376  ;   76  L.  J.  Ch.  496. 
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give  notice  to  the  owner  of   the  legal  estate,  and   ^Ylll  not  be  estate  in  land 

not  bound  to 

postponed  to  a  subsequent  mortgagee  of  the  equitable  interest  give  notice  to 

owner  of  legal 

who  has  given  notice  (/O-     But  it  is  desirable  to  give  notice  to  estate. 
prevent  the  legal  estate  being  conveyed  to  a  purchaser  without 
notice.     Also  notice  should  be  given  to  any  S.  L.  Act  trustees. 

Sect.  X. — Mortgajjes  of  Thuigs  in  action  and  equitable  intei'ests  in 

personalty. 

A  chose  in  action  was  formerly  inalienable  at  law.  The  Jud. 
Act,  1873,  s.  25  (6),  provides  as  follows  : — 

Any  absolute  assignment  by  writing,  under  the  hand  of  the  assignor  Assignment  of 
(not  purporting  to  be  by  way  of  charge  only),  of  any  debt  or  other  legal  gi^og**  • 
chose  in  action,  of  which  express  notice  in  writiuL"'  shall  have  been  given  action,  when 
to  the  debtor,  trustee,  or  other  person  from  whom  the  assignor  would 
have  been  entitled  to  receive  or  claim  such  debt  or  chose  in  action,  shall 
be,  and  be  deemed  to  have  been,  etl'ectual  in  law  (subject  to  all  equities 
which  would  have  been  entitled  to  priority  over  the  right  of  the  assignee 
if  this  Act  had  not  passed)  to  pass  and  transfer  the  legal  right  to  such 
debt  or  chose  in  action,  from  the  date  of  such  notice,  and  all  legal 
and  other  remedies  for  the  same,  and  the  power  to  give  a  good  discharge 
for  the  same,  without  the  concurrence  of  the  assignor.  Provided  always 
that  if  the  debtor,  trustee,  or  other  person  liable  in  respect  to  such  debt 
or  chose  in  action,  shall  have  had  notice  that  such  assignment  is 
disputed  by  the  assignor  or  any  one  claiming  under  him,  or  of  any  other 
opposing  or  conflicting  claims  to  such  debt  or  chose  in  action,  he  shall 
be  entitled,  if  he  think  fit,  to  call  upon  the  several  persons  making  claim 
thereto  to  interplead,  or  he  may  pay  the  same  into  the  High  Court  of 
Justice  under  and  in  conformity  with  the  provisions  of  the  Acts  for  the 
relief  of  trustees. 

Though  the  above  enactment  does  not  apply  to  an  assignment  Meaning  of 

1  PI  1  ••IT  •  1         ^  •  "  fibsolute 

by  way  oi  charge  only,  yet  it  mcludes  an  assignment  subject  to  a  assignment." 
proviso  for  redemption  by  way  of  security  (/)  or  to  a  trustee  in 
trust  for  the  assignor  (/.),  so  long  as  such  assignment  passes  the 

(A)  Hopldns  V.  Hemsworth,  1898,  2  Ch.  347;  67  L.  J.  Ch.  526. 

(i)  Tancrcdw.  Delaxjoa  Bay  Co.  (1889),  23  Q.  B.  D.  239;  58  L.  J.  Q.  B. 
459;  Hiujhes  v.  rump  House  Hotel  Co.,  1902,  2  K.  B.  190;  71  L.  J.  K  B. 
630;  Bateman  v.  Hunt,  1904,  2  K.  B.  530  ;   73  L.  J.  K.  B.  782. 

(^•)  Comfort  V.  Belts,  1891,  1  Q.  B.  737  ;  60  L.  J.  Q.  B.  656  ;  Fitzroy  v. 
.Cave,  1905,  2  K.  B.  364;  74  L.  J.  K.  B.  829. 
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Meaning  of 
"  legal  chose 
in  action." 


whole  interest  in  the  ^Yhole  or  a  delinite  part  of  the  debt  (/).    The 
statute  does  not  affect  the  validity  of  equitable  assignments  (m). 
The    meaning    of   the    term  "legal  chose    in    action"  is   still 
unsettled  (//). 
On  mortgages        Where  the  subject  of  the  mortgage  is  a  debt,  or  personalty 

of  personalty 

notice  siionid     vested  in  trustees^  or  a  policy  of  insurance,  notice  of  the  mortgage 

bo  given  to 

trustees.  sliould  be  given  to  the  debtor  or  trustees  or  insurance  office,  as 

the  case  may  be ;  and  if  the  subject  of  the  mortgage  is  money  to 
arise  from  the  sale  or  mortgage  of  land,  notice  should  be  given 
to  the  trustees  in  whom  the  duty  or  power  of  selling  or  mort- 
gaging is  vested,  although  the  time  of  sale  or  mortgaging  may 
not  have  arrived.  If  such  notice  is  not  given,  and  the  debtor  or 
trustees  have  no  knowledge  aUuiidc  of  the  existence  of  the 
mortgage,  the  mortgagee  will  be  postponed  to  a  subsequent 
mortgagee  who  advances  his  money  without  notice  of  the  prior 
mortgage,  and  himself  gives  due  notice  of  his  own  security  {o). 
And  this  rule  applies  where  the  first  assignment  is  made  by 
the  beneficiary  himself,  and  the  second  by  his  personal 
representative  {})). 
Notice  neces-  As  between  assignor  and  assignee  notice  is  not  necessary  to 
debtor  from       perfect  an  equitable  assignment  ((/),  but  it  is  necessary  as  against 

leaving  original     .it,  i-ifp  i  •    •       ^ 

creditor.  tiio  debtor  or  trustee    hniiself ;    tor    payment    to    the   original 

creditor  will  be  a  satisfaction  of  the  debt,  notwithstanding  that 
the  creditor  may  have  assigned  it  to  another  for  a  valuable  con- 
sideration, if  the  debtor  or  trustee  has  no  knowledge  of  such 
assignment ;  and  if  the  debtor  has  been  released  in  a  general 

{I)  Mercantile  BJe.  of  London  v.  Evans,  1899,  2  Q.  B.  613  ;  68  L.  J.  Q.  B. 
921  ;  Jones  v.  Htimjihrei/s,  1902,  1  K  B.  10 ;  71  L.  J.  K.  B.  23  ;  Farster  v. 
Ikd-er  (1910),  79  L.  J.  K.  B.  664. 

{m)  Brandt's  it  Co.  v.  DunJvp  Ruhher  Co.,  1905,  A.  0.  4o4 ;  74  L.  J.  K.  B. 
898 ;  Re  Briggs  &  Co.,  1906,  2  Iv.  B.  209  ;  75  L.  J.  K.  B.  591. 

(«)  See  Dawson  v.  G.  N.,  &c.  Co.,  1905,  1  K.  B.  260 ;  74  L.  J.  K.  B.  190. 

(o)  Dearie  v.  Hall,  and  Loveridge  v.  Cooper  (1823),  3  Euss.  1,  30;  2  L.  J. 
(0.  S.)  Ch.  62,  75  ;  Lee  v.  Hoivlett  (1856),  2  K.  &  J.  531  ;  Foster  v.  Cockerell 
(1835),  3  CI.  &  Ein.  456  ;  Re  Dallas,  1904,  2  Ch.  385  ;  73  L.  J.  Ch.  365. 

{p)  Re  Freshfidd  (1879),  11  Ch.  D.  198  ;  Montefiore  v.  Giiedalla,  1903,  2 
Ch.  26  ;  72  L.  J.  Ch.  442. 

((/)  Re  Griffin,  1899,  1  Ch.  408  ;  68  L.  J  Ch.  220. 
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settlement  of  accounts,  instead  of  actually  paying  the  money,  the 
release  is  equally  effectual  (r). 

If  the  debtor  or  trustee  acquires  knowledge  of  an  incumbrance  Notice 

acquired 

aliunde,  and  in  such  manner  as  to  fix  him  with  the  consequences  aiiimde 

effective. 

of  acting  contrary  to  it,  the  incumbrancer  is  entitled  to  priority 
over  a  subsequent  assignee,  just  as  if  he  had  himself  given  a 
proper  notice  (.s). 

Before  advancing  his  money  on  the  security  of  a  chose  in  intended 

mortgagee 

action  or  equitable  interest  in  a  fund   vested   in    trustees,  the  should  inquire 

of  trustee  as 

intending  mortgagee  should  inquire  of  the  debtor  or  trustee,  and,  to  prior  incum- 
in  case  of  a  policy  of  assurance,  of  tbe  assurance  office,  whether 
notice  has  been  received  of  any  prior  incumbrance.  If,  however, 
he  neglects  to  make  such  inquiry,  but  gives  notice  of  his  own 
security,  he  will  not,  on  account  of  his  neglect  to  inquire,  be 
postponed  to  a  prior  incumbrancer  who  has  given  no  notice, 
because  the  inquiry,  if  made,  ^\•ould  not  have  given  him  the 
necessary  knowdedge. 

A  trustee  is  not  bound  to  answer  inquiries  made  by  a  person  Trustee  not 

bound  to 

about  to  advance  money  to  the  beneficiary ;  if  he  does  answer  answer 

inquiries. 

them  honestly  to  the  best  of  his  belief,  he  is  not  liable  should 
it  turn  out  afterwards  that  he  has  forgotten  an  incumbrance  of 
which  he  had  received  notice,  unless  he  has  expressed  himself  so 
as  to  create  an  estoppel  (t). 

Under  the  existing  bankruptcy  law,   things  in  action,   other  Provision  of 

Bankruptcy 

than  debts  due  or  growing  due  to  the  bankrupt  in  the  course  of  Act,  i8S3,  as 

to  things  in 

his  business,  are  not  to  be  deemed  goods  within  his  order  and  action. 
disposition  (u).     And    the    term  "  things    in  action "    includes 
policies  of  assurance  (x),  a  share  in  a  partnership  business  (i/), 
and  shares  or  debentures  of  companies  {z). 

(r)  Stocks  V.  Dobson  (1853),  4  D.  M.  &  G.  11  ;  22  L.  J.  Ch.  884. 
{■$)  Ward  V.  Duncomhe,  1893,  A.  C.  369  ;  62  L.  J.  Ch.  881. 
[t)  Low  V.  Bouverie,  1891,  3  Ch.  82  ;  60  L.  J.  Ch.  594;  Porter  v.  iMoore^ 
1904,  2  Ch.  367  ;  73  L.  J.  Ch.  729. 
(w)  Bankr.  Act,  1883,  s.  44  (iii.). 
(x)  Exp.  Ibbetson  (1878),  8  Ch.  D.  519. 
ly)  Be  Bainbridye  (1878),  8  Ch.  D.  218  ;  47  L.  J.  Bk.  70. 
(2)  Colonial  Bank  v.  Wliinuey  (1886),  11  A.  C.  426;  56  L.  J.  Ch.  43. 
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Trustee  in 
bankruptcy 
not  giving 
notice  post- 
poned. 


Notice  to  one 
trustee,  how 
far  effestive. 


Notice  to  all 
the  trustees 
sufficient, 
though  all  die 
before  second 
mortgage. 


Notice  to 
trustee  if 
assignor 
insufficient. 


Notice  to 
solicitor  of 
trustees. 


The  eifect  of  bankruptcy  as  regards  a  thing  in  action  is  to  vest 
it  in  the  trustee  as  if  it  had  been  assigned  to  him  ;  and  as  an 
adjudication  in  bankruptcy  is  not  in  itself  notice,  a  trustee  in 
bankruptcy,  not  giving  notice  to  the  debtor,  will  be  postponed 
to  a  subsequent  assignee  for  value  who  gives  such  notice  (a). 

A  notice  of  an  incumbrance  given  to  one  of  several  trustees  is 
effective  to  this  extent — that  the  mortgagee  giving  it  has  priority 
over  a  second  mortgagee  who  gives  notice  to  all  the  trustees, 
if  at  the  date  of  the  second  mortgage  the  person  to  whom  the 
first  notice  was  given  still  remains  a  trustee,  though  he  may 
afterwards  die,  the  reason  being  that  the  second  mortgagee  ought 
to  have  inquired  of  all  the  trustees  including  the  one  to  whom 
the  first  notice  was  given  (b).  The  reason  does  not  apply  where 
the  trustee  to  whom  the  first  notice  was  given  dies  or  retires 
before  the  date  of  the  second  mortgage.  In  such  a  case  the 
second  mortgagee  gains  a  preference,  because  under  the  altered 
circumstances  inquiry  of  all  the  existing  trustees  would  not  have 
led  to  a  disclosure  of  the  first  mortgage  (c).  Hence,  notice 
should  always  be  given  to  all  the  trustees. 

If,  however,  a  mortgagee  gives  notice  to  all  the  trustees  in 
existence  at  the  date  of  his  mortgage,  he  is  under  no  obligation 
to  give  any  further  notice,  and  is  consequently  entitled  to 
priority  over  a  subsequent  mortgagee  who  takes  his  mortgage 
after  the  death  or  retirement  of  all  such  trustees  and  who  gives 
notice  to  the  new  trustees  ((7). 

The  rule  that  notice  given  to  one  of  several  trustees  is  to  a 
certain  extent  effective  does  not  apply  if  the  trustee  to  whom  it 
was  given  is  himself  the  assignor  (e). 

A  solicitor  acting  for  trustees  in  the  management  of  the  trust 

(a)  Palmer  v.  Locke  (1881),  18  Ch.  J).  381 ;  51  L.  J.  Ch.  124. 

(b)  Ward  v.  Duncwnbe,  1893,  A.  C.  369  ;  02  L.  J.  Ch.  881. 
((■)  Re  Phillips,  1903,  1  Ch.  183  ;  72  L.  J.  Ch.  94. 

[cI)  Be  Wasdale,  1899,  1  Ch.  163 ;  68  L.  J.  Ch.  117. 

(p)  Browne  v.  Savage  (1859),  4  Drew.  635  ;  Lloyd's  Sank  v.  Pearson,  1901, 
1  Ch.  865 ;  70  L.  J.  Ch.  422  ;  Be  Dallas,  1904,  2  Ch.  385,  400 ;  73  L.  J.  Ch. 
365. 
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has  no  implied  authority  to  receive  notices  on  their  behalf.  A 
notice  given  to  the  solicitor  is  ineffective  unless  it  is  communi- 
cated by  him  to  the  trustees  either  verbally  or  in  writing  (/"). 

If  a  reversionary  fund  under  a  settlement  is  made  the  subject  Notice  to 

tiMstees  of 

of  a  derivative  settlement,  and  a  beneficiary  under  the  derivative  derivative 

settlement. 

settlement  charges  or  otherwise  disposes  of  his  share,  notice  of 
the  charge  should  be  given  to  the  trustees  of  the  derivative 
settlement.  Notice  to  the  trustees  of  the  original  settlement  will 
be  ineffectual  ([/). 

The  Policies  of  Assurance  Act,  1867,  s.  3,  ])rovides  that  no  30&3ivict. 

e.  144. 

assignment  shall  confer  on  the  assignee  a  right  to  sue  for  the  Notice  of 
policy  money  until  a  written  notice  in  the  form  prescribed  by  the  poilfy'of^" 


assurance. 


Act  is  given  to  the  company  at  their  principal  place  of  business, 
and  that  the  date  on  which  such  notice  is  received  shall 
regulate  the  priority  of  all  claims  under  any  assignment. 
This  enactment  aj^plies  only  as  between  the  insurance  office 
and  the  persons  interested  in  the  policy,  and  does  not  affect  the 
rights  of  those  persons  among  themselves.  Accordingly,  where  a 
first  incumbrancer  on  a  policy  has  not  given  the  notice  required 
by  the  Act,  and  .a  second  incumbrancer  with  notice  of  the  first 
has  given  such  notice,  the  second  does  not  thereby  obtain 
priority  (It).  So  a  trustee  in  bankruptcy  (who  takes  subject  to  all 
equities)  cannot  gain  priority  over  an  equitable  mortgagee  for  value 
of  the  bankrupt's  life  policy  merely  by  giving  prior  notice  (/)• 

Notice  before  a  fund  has  come  into  existence,  to  a  person  who  Effect  of  notice 

•    1  •      •        rv  mi  •         laefore  fund 

is  merely  a  potential  future  trustee,  is  nieiiectual.     Thus,  notice  has  come  into 
of  a  covenant  to  pay  to  covenantees  the  proceeds  of  a  commission 
in  the  army,  given  to  the  army  agent  before  a  sale  was  actually 
made,  was  held  to  be  ineffectual  (A;). 

(/)  Sap\m  W(tlde7i  B.  S.  v.  Rayner  (1880),  U  Ch.  D.  406  ;  49  L.  J.  Ch. 
465. 

{g)  Stephens  v.  Green,  1895,  2  Ch.  148;  64  L.  J.  CIi.  546. 

{h)  Neivman  v.  N.  (1885),  28  Ch.  D.  674  ;  54  L.  J.  Ch.  598. 

(r)  Re  WaUis,  1902,  1  K  B.  719  ;  71  L.  J.  K.  B.  465. 

{k)  Buller  v.  Plunkett  (1860),  1  J.  &  H.  441 ;  30  L.  J.  Ch.  641 ;  Somerset  v. 
Cox  (1865),  33  Beav.  634  ;  33  L.  J.  Ch.  490. 
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New  trustees 
not  bound  to 
inquire  of 
old  trustees 
whether  they 
have  received 
notice  of  in- 
cumbrances. 


Notice  should 
be  given  to  all 
the  trustees, 
and  also  to 
new  trustees. 


Notice  in  lieu 
of  distringas. 


Stop  order, 
when  fund  is 
in  Court,  gives 
priority. 


New  trustees  of  trust  funds  in  settlement  are  not  bound  to 
inquire  of  the  old  trustees  whether  the}^  have  received  any 
notices  of  dealings  by  the  beneficiaries  (/).  If,  therefore,  a  mort- 
gagee from  a  beneficiary  gives  notice  to  the  then  trustees,  and  the 
latter  retire  and  do  not  pass  on  the  notice  to  the  new  trustees, 
the  mortgagee,  even  though  under  no  obligation  to  give  any 
further  notice  (//(),  I'nns  some  risk  that  the  new  trustees  may 
distribute  the  trust  fund  without  knowledge  of,  and  therefore 
without  reference  to,  his  claim. 

It  follows  that  a  mortgagee  should  give  notice  to  all  the 
trustees  in  existence  at  the  date  of  his  mortgage,  and  if  he 
becomes  aware  that  there  has  been  a  change  of  all  the  trustees, 
he  should  give  a  furtber  notice  to  the  new  trustees  in  order  to 
prevent  them  from  distributing  the  fund  without  reference  to  his 
claim. 

Where  the  subject  of  a  mortgage  is  the  beneficial  interest  of 
the  mortgagor  in  stock  in  the  funds,  or  stock,  shares,  or  securities 
in  a  public  company,  the  mortgagee  should  give  to  the  Bank  of 
England,  or  to  the  company,  the  notice  substituted  for  a  dUtriugas 
by  the  E.  S.  C,  1883,  0.  46. 

Where  money  or  securities  are  in  Court,  the  mortgagee  should 
obtain  a  stop  order.  An  incumbrancer  who  does  not  obtain  a 
stop  order  will  be  postponed  to  a  subsequent  incumbrancer  who 
obtains  one,  unless  the  latter  had  notice  of  the  first  incumbrance 
when  he  took  his  security  and  paid  the  money.  If  he  had  no 
such  notice  at  that  time,  the  fact  that  he  acquires  notice 
before  he  obtains  the  stop  order  does  not  deprive  him  of  his 
priority  (?t). 


(0  Phipps  V.  Lovegrovc  (1873),  L.  E.  16  Eq.  80;  42  L.  J.  Oh.  892. 

(m)  Be  Wasdale,  1899,  1  Ch.  163  ;  68  L.  J.  Ch.  117. 

(h)  Be  i/o/mes  (1885),  29  Cli.  D.  786;  55  L.  J.  Ch.  33  ;  Midml  Life  Assce. 
Soc.  V.  Langhij  (1886),  32  Ch.  D.  460  ;  53  L.  J.  Ch.  996 ;  Montefiore  v. 
OuedaUa,  1903,  2  Ch.  27  ;  72  L.  J.  Ch.  442  ;  see  also  as  to  a  sub-settlement, 
Stephens  v.  Green,  1895,  2  Ch.  148;  64  L.  J.  Ch.  546.  As  to  the  practice  in 
obtaining  stop  orders,  see  Seton,  6th  ed.,  491  et  seq. ;  E.  S.  C.  1883,  0.  46; 
Be  Toogooil,  1887,  W.  N.  109. 
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Sect.  XL — Transfers  of  moii(jag<'S  and  reconveyances. 
The  usual  form  of  a  simple  transfer  of  mortgage  is — first,  an  Usual  form  of 

transfer  of 

assignment  of  the  mortgage  debt  (o) ;  and,  secondly,  a  conveyance  mortgage. 
of  the  mortgaged  property  to  the  transferee,  subject  to  the  right 
of  redemption  subsisting  under  the  mortgage  deed. 

A  person  advancing  money  on  the  security  of  a  transfer  of  a  Mortgagor 
mortgage  should  make  the  mortgagor  a  party  to  the  deed,  if  his  made  party 
concurrence  can  be  obtained,  for  the  purpose  of  admitting  that 
the  mortgage  money  remains  due. 

If   the   mortgagor   does    not    concur,  notice   of   the   transfer  Effect  of 

111  •  1      ^   ■  e        •  f  •      1  r  i       -n         l    transfer  with- 

should  be  given  to  him,  for  it  a  mortgage  is  transferred  without  out  concur- 

rciicG  of 

the  privity  of  the  mortgagor,  the  transferee  takes  subject  to  the  mortgagor, 
stale  of  the  account  between  the  mortgagor  and  the  original 
mortgagee  and  to  all  equities  subsisting  between  them,  and 
payments  made  by  the  mortgagor  to  the  original  mortgagee 
after,  but  without  notice  of,  a  transfer  are  good  against  the 
transferee  {})). 

If  a  mortgagee  transfers  a  mortgage  without  the  concurrence  Costs  of 
of  the  mortgagor   and  without   calling  on  him   to  redeem,  he 
cannot  add  tbe  costs  of  the  transfer  to  the  mortgage  debt  (q). 

If  a  further  sum  is  at  the  time  of  the  transfer  advanced  by  Form  of  deed 
tbe    transferee   to   the   mortgagor,    it    is    usual    to   convey  the  fereema'kesa 
property  free  from  the  old  proviso  for  redemption,  and  subject  advance. 
to  a  new  one  with  new  covenants  for  payment,  the  old  mortgage 
debt    being    at    the    same    time    transferred    as    a   protection 
against  mesne  incumbrances  (if  any).     This  does  not  affect  the 
stamp  duty. 

The  Conv.  Act,  1881,  gives  a  statutory  force  to  some  short  statutory 

.  .  .        forms. 

terms  of  statutory  mortgage  transfer  and  reconveyance  given  m 


{(j)  The  Jud.  Act,  1873,  s.  25(0},  enables  the  transferee  to  sue  the  mortgagor 
ior  the  debt. 

{p)  Dixon  V.  WiiirJi,  1900,  1  (.'h.  712;  61)  L.  J.  Ch.  Hjo ;  Turner  v.  Smith, 
1901,  1  Ch.  213  ;  70  L.  J.  Ch.  144. 

{<i)  Re  Raddiffe  (1856),  22  Beav.  201. 
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mortgage  of 
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a  schedule ;  but  in  order  that  a  statutory  transfer  may  have  the 
statutory  effect  the  mortgage  transferred  must  have  been  a 
statutory  mortgage  (/•)• 

Where  copyholds  are  the  subject  of  a  mortgage,  and  there  has 
been  a  conditional  surrender  of  them  to  the  mortgagee,  but 
(as  is  usual)  no  admittance  on  such  surrender,  the  ordinary  and 
proper  mode  of  effecting  a  transfer  is  for  the  mortgagor  to  make 
a  new  conditional  surrender  to  the  transferee,  satisfaction  being  at 
the  same  time  entered  up  in  regard  to  the  old  surrender.  If, 
however,  the  concurrence  of  the  mortgagor  cannot  be  obtained, 
it  is  necessary,  in  order  to  vest  a  legal  interest  in  the  transferee, 
that  tlie  transferor  should  be  admitted  tenant  on  the  original 
surrender,  and  should  then  surrender  again  to  the  transferee,  sub- 
ject to  the  mortgagor's  right  of  redemption  ;  but  this  proceeding 
would,  in  many  cases,  involve  considerable  expense  in  the  way 
of  fines  and  fees  to  the  lord  and  steward,  and  to  avoid  it  a 
transferee  may  sometimes  be  advised  to  accept  a  declaration  of 
trust  by  the  transferor  of  the  benefit  of  the  original  surrender. 

Upon  payment  of  principal,  interest,  and  costs,  the  mortgagor 
is  entitled  to  a  reconveyance  at  his  own  expense  of  the  mort- 
gaged property.  If  the  mortgage  is  of  freeholds,  and  the 
mortgagee  died  after  1881,  the  legal  estate  will  have  passed 
to  his  legal  personal  representative,  who  will  be  the  proper  person 
to  reconvey.  If  the  mortgagee  die  before  1882,  the  legal  estate 
vested  in  his  heir  or  devisee ;  but  his  legal  personal  representative 
has  power  to  reconvey  («)• 

Where  a  mortgagee  becomes  lunatic,  a  vesting  order,  or  an  order 
appointing  a  person  to  convey,  must  be  obtained  in  lunacy  (0- 

Wbere  the  mortgage  is  of  copyholds,  and  the  mortgagee  has 
not  been  admitted,  it  is  sufficient  to  enter  up  satisfaction  on  the 


(r)  Conv.  Act,  1881,  S8.  26—29;  Re  Beaclieij,  1904,  1  Ch.  67  ;  73  L.  J.  Ch.  68. 

(s)  See  Couv.  Act,  1881,  s.  30;  V.  &  P.  Act,  1874,  s.  4.  As  to  the  death 
of  a  mortgagee  of  copyholds,  see  Wolst.  Conv.  Acts,  9th  ed.,  notes  to  these 
sections,  and  the  Cop.  Act,  1894,  .s.  88. 

(0  Lunacy  Act,  1890,  s.  135. 
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court  rolls  of  the  conditional  surrender  and  a  warrant  for  this 
purpose  should  be  given  to  the  steward.  If  he  has  been  admitted, 
a  surrender  to  the  use  of  the  mortgagor  will  be  necessary. 

Where  a  mortgage  of  freeholds  is  for  a  long  term  of  years  only,  Of  mortgage 

•     •  11  1  1      •  •  1      />»      1  ^°^"  '^  term 

it  is  usual  to  have  a  surrender  on  the  mortgage  being  paid  on ;  but  carved  out 

of  freeholds. 

a  receipt  in  full  indorsed  on  the  deed  will  have  the  same  legal 
effect,  as,  by  the  Satisfied  Terms  Act,  1845,  the  term,  being 
satisfied  by  payment,  will  cease. 

On  the  discharge  of  a  mortgage  of  leaseholds  the  term  must  Of  mortgage 

of  leaseholds. 

be  surrendered  or  reassigned  according  to  whether  the  mortgage 
was  by  sub-demise  or  assignment.  The  Satisfied  Terms  Act 
does  not  apply  in  this  case. 

The  Conv.  Act,  1881,  s.  15,  enacts  that  where  a  mortgagor  is  Mortgagor 

redeeming 

entitled  to  redeem  he  shall  have  power  to  require  the  mortgagee,  may  require 

transfer 

not  being  a  mortgagee  who  is  or  has  been  in  possession,  instead  instead  of 

reconveyance. 

of  reconveying  and  on  the  terms  on  which  he  would  be  bound 
to  reconvey,  to  assign  the  mortgage  debt  and  convey  the  mort- 
gaged property  to  any  third  party,  as  the  mortgagor  directs ; 
and  the  Conv.  Act,  1882,  s.  12,  declares  that  this  right  shall  belong 
to  and  be  capable  of  being  enforced  by  each  incumbrancer  or  by 
the  mortgagor,  notwithstanding  any  intermediate  incumbrance, 
but  that  a  requisition  of  an  incumbrancer  shall  prevail  over  a 
requisition  of  the  mortgagor,  and  that,  as  between  incum- 
brancers, a  requisition  of  a  prior  incumbrancer  shall  prevail 
over  a  requisition  of  a  subsequent  incumbrancer. 

Where   a   tenant  for  life  of    the  equity    of    redemption  had  Case  in  which 

Court  refused 

failed  to  keep  down  the  interest,  and  the   remainderman  had  to  order  a 

transfer. 

taken  a  transfer  of  the  mortgage  and  brought  an  action  for 
foreclosure,  the  Court  ordered  that,  on  the  tenant  for  life  redeem- 
ing, the  property  should  be  reconveyed  to  him  on  certain  terms, 
and  refused  to  order  a  transfer  to  his  nominee  under  the  above 
enactment,  because  such  transfer  would  have  been  inconsistent 
with  those  terms  {x). 

{x)  Alderson  v.  EJgey  (1884),  26  Ch.  D.  m~. 
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Stamps  on 
mortgages. 


Section  XII. — Stamps. 

By  the  Stamp  Act,  1891,  First  Schedule,  the  following  duties 
are  imposed,  viz.  : — 

Mortgage,  Bond,  Debenture,  Covenant  (except  a  marketable  securitj- 
otherwise  specially  charged  with  duty),  and  Warrant  of  Attorney  to 
confess  and  enter  up  judgment ; 

(1.)  Being  the   only  or  prii:icipal    or   primary   security 
(other  than  an  equitable  mortgage)  for — 

The  payment  or  repayment  of  money  not  exceeding  £10 

Exceeding  £10  and  not  exceeding  £25  . 


25 
50 
100 
150 
200 
250 
300 


50 
100 
150 
200 
250 
300 


£ 

s. 

d. 

)         0 

0 

3 

0 

0 

8 

0 

1 

3 

0 

2 

6 

0 

3 

9 

0 

5 

0 

0 

6 

3 

0 

7 

G 

For  every  £100,  and  also  for  any  fractional  part  of  £100, 

of  the  amount  secured  .  .  .  .  .  .         0     2     6 

(2.)  Being  a  collateral,  or  auxiliary,  or  additional,  or  sub- 
stituted security  (other  than  an  equitable  mortgage),  or  by 
way  of  further  assurance  for  the  above-mentioned  purpose 
when  the  principal  or  primary  security  is  duly  stamped ; 
For  every  £100,  and  also  for  any  fractional  part  of  £100, 

of  the  amount  secured  .  .  .     -    .  .         .  0     0     6 

By  the  Eevenue  Act,  1903,  s.  7,  the  whole  amount  of  duty 
payable  under  this  paragraph  is  not  to  exceed  10s.  The  section 
is  not  retrospective  {y). 


(3.)  Being  an  equitable  mortgage; 

For  every  £100,  and  an}  fractional  part  of  £100,  of  the 

amount  secured     .  .  .  .  .         .  .  0     10 

(4.)  Transfer,  assignment,  disposition,  or  assignation 
of  any  mortgage,  bond,  debenture,  or  covenant  (except  a 
marketable  security),  or  of  any  money  or  stock  secured  by 
any  such  instrument,  or  by  any  warrant  of  attorney  to 
enter  up  judgment,  or  by  any  judgment ; 

{ij)  Suffield  V.  /.  R.  Commrs.,  1908,  1  K.  B.  865 ;  77  L.  J.  K.  B.  746.     The 
stamp  duties  on  marketable  securities  are  doubled  by  Fin.  (1909-10)  A 
1910,  s.  76.  -  / 
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£    s.    d. 

For  every  £100,  and  also  for  any  fractional  part  of  £100, 
of  the  amount  transferred,  assigned,  or  disponed, 
exclusive  of  interest  which  is  not  in  arrear     .  .  0     0     6 

And  also  where  any  further  money  is  added  to  the  ( The  same  duty  as  a 

I  ,  I      principal  security  for 

money  ah'eady  secured  .  .       ■  .  .1    such  further  money. 

(5.)  Reconveyance,  release,  discharge  {z),  surrender, 
re-surrender,  warrant  to  vacate,  or  renunciation  of 
any  such  security  as  aforesaid,  or  of  the  benefit  thereof,  or 
of  the  money  thereby  secured  ; 

For  every  £100,  and  also  for  any  fractional  part  of  £100, 
of  the  total  amount  or  value  of  the  money  at  any 
time  secured  .         .         .         .         .         ,         .         0     0     6 

Ss.  86  to  88  of  the  Act  are  also  material  in  connexion  with 
stamps  on  mortgages. 

Under  s.  15  of  the  Act,  the  person  liable  to  pay  the  fine  for  Fine  for  not 

1     •       •  1  0  J.1  i.      stamping 

not   stamping  a  deed  is  m  the  case  of  a  mortgage  the    mort-  mortgage, 

transfer  or 

gagee,  and  in  the  case  of  a  transfer  of  a    mortgage    or   a    re-  reconveyance. 
conveyance  the  transferee  or  the  person  redeeming  the  security. 

The  Building   Societies  Act,  1836,  is  repealed  by  the  B.   S.  Mortgages  to 
Act,  1894,  s.  25  (2),  as  to  all  societies  certified  thereunder  after  societies. 
1856,  as  from  the  25th  August,  1896. 

Societies  incorporated  under  the  B.  S.  Act,  1874,  are  not 
exempt  from  stamp  duty  on  mortgages  :  s.  41.  The  Act  of 
1874  also  repealed  the  B.  S,  Act,  1836,  except  as  to  then  sub- 
sisting societies,  until  they  were  incorporated  under  the  Act  of 
1874:    s.  7. 

Increment  value    duty  is  not  payable   on    a    mortgage,    but  increment 

value  duty. 

attaches  when  the  mortgagee  sells,  or,  being  in  possession,  leases 
the  property  for  more  than  fourteen  years  (a). 
Where  the   mortgagee   of  a  reversion  or   a   lease   forecloses  Reversion 

duty. 

(z)  An  acknowledgment  indorsed  on  a  trust  deed  that  all  debenture  stock 
thereby  secm-ed  had  been  "  redeemed,  paid  off,  and  satisiied  "  is  not  a 
"discharge"  within  the  schedule:  Firth  (fc  Sons  v.  /.  11.  Commrs.,  1904,  2 
K.  B.  205  ;  73  L.  J.  K.  B.  632. 

(a)  Fm.  (1909-10)  Act,  1910,  ss.  1,  4  (4) ;  and  generally  as  to  the  position 
of  mortgagees  in  regard  to  the  duties  on  land  values,  see  Napier,  pp.  186 
et  aeq. 
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reversion  duty  is  payable  on  the  benefit  accruing  only  as  from 
the  date  of  foreclosure  to  the  determination  of  the  lease  (b). 
Power  to  add         Where  a  mortgagee  pays  increment  value  or  reversion  duty 

duties  to  ..... 

sceiuity.  he  Can  add  the  amount  paid  to  his  security  (c). 

(i)  Mil.  (1909-10)  Act,  1910,  s.  14  (5). 
(r)  Ih.,  s.  39  (4). 
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Whereas  the  Borrower  is  seised  in  fee  simple  in  possession       No.  1. 
free  from  incumbrances  of  the  freehold  hereditaments  hereinafter  Recital  of 
described  :  seisin  of 

Borrower. 

Whereas  these  presents  are  supplemental  to  an  Indenture  of       at     i 
Mortgage   (hereinafter    called   the   Principal    Indenture)     dated  ' 
,  and  made  between,  &c.,  whereby  in  consideration  of  the  i^ecitaiofa 

'  J  J  J  Mortgage  in  a 

sum  of  £ [the  Borrower  conveyed]  [or  if  the  Bnrrotrer  is  not  Transfer. 

a  jmrtij]   certain    freehold   hereditaments   known    as  the    —  ^'"^  Freeholds. 

Estate,  in  the  County  of  [were  conveyed]  to  the  \j)yi<jiual 

Moytfjagees]  in  fee  simple  by  way  of  mortgage  for  securing 
payment  to  them  [on  a  joint    account]  of    the    principal    sum 

of   £ ,    with  interest  thereon  at  the  rate  of  £ —  per  cent. 

per    annum    {j^v    in     the    rase    of    Copi/liolds,     the     Borrower  (ii.)  copy- 
covenanted  to  surrender  to  the  use  of  the   [orir/ijial  Moytfjaiiccs]   ^^°^^^- 
and  their  heirs  certain  hereditaments,  copyhold  of  the  Manor 

of  ,  subject  to  a  condition  for  making  void  such  surrender 

on  payment  on  a  day  therein  mentioned  of   a   sum  of  4* 

and  interest  thereon  at  the  rate  of  £ —  per  cent,  per  annum, 
()/•  subject  to  a  condition  for  making  void  such  surrender  corre- 
sponding to  the  proviso    for    redemption    relating  to    the   said 
freehold    hereditaments]    [or    in    the    case    of   Leaseholds,    the  (iH.)  Lease- 
Borrower    demised    certain    leasehold    hereditaments    at    

comprised   in  the  Lease  recited   in  the  Principal  Indenture  to 

the   [original  Mort[ia(ices^   for  the  residue  of  the  term  of  

years  from  the  day  of  — — ,    18 — ,   created  by    the    said 

Lease,  except  the  last  days  of  the  said  term,  by  way  of 

mortgage  for  securing  payment  to  them  of  the  principal  sum  of 

£ ,  with  interest  thereon  at  the  rate  of  £ —  per  cent,  per 

annum,  And  the  principal  Indenture  contained  a  declaration  of 
trust  (subject  to  the  right  of  redemption  thereunder)  of  the  head 
term   created    by    the   said   Lease   in    favour    of   the    [original 

49—2 
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Mitrtiiarjecs]  and  a  power  for  them  by  deed  to  remove  the 
Borrower  from  being  a  Trustee  and  to  appoint  a  new  Trustee  [or 
and  an  irrevocable  power  of  attorney  to  assign  the  head  term] 
as  therein  mentioned]  {a)  : 


No.  2. 

Recital  of  a 
Transfer  of  a 
Mortgage. 

(i.)  Freeholds. 


(ii.)  Copy- 
holds. 


(iii.)  Lease- 
holds. 


And  whereas  by  an   Indenture  of  Transfer  dated 
made  between,  &c.,  the  said  mortgage  debt  of  £ 


,  and 

with  the 

interest  thereon,  was  assigned  to  the  [Transferees']  absolutely,  and 
the  freehold  hereditaments  comprised  in  the  Principal  Indenture 
were  conveyed  to  the  use  of  [the  Transferees']  in  fee  simple, 
subject  to  the  right  of  redemption  subsisting  therein  under  the 
Principal  Indenture  [o/-  in  the  ease  of  vopijholds,  and  the  [Trans- 
ferors] assigned  to  the  [Transferees]  the  benefit  of  the  covenant 
to  surrender  the  copyhold  hereditaments  mentioned  in  the 
Principal  Indenture,  subject  to  the  right  of  redemption  subsist- 
ing therein]  (J))  {j.)r  in  the  ease  of  leaseJiolds,  and  the  [Transferors] 
assigned  to  the  [Transferees]  the  premises  comprised  in  tlie 
Lease  recited  in  the  Principal  Indenture  for  the  residue  of  the 

derivative  term  of years  from  the  day  of ,  18 — , 

less  the  last days  created  by  the  Principal  Indenture,  subject 

to  the  right  of  redemption  subsisting  under  that  Indenture  and 


Recital  where 
deed  is 
supplemental 
to  several 
documents. 


Variation  if 
there  has  been 
a  conditional 
surrender. 


(rt)  Where   it   is   desired   to   make    the 
documents  the  recital  will  run  thus  : — 


deed    supplemental    to    several 


V/hereas  these  presents  are  supplemental  to  the  following 
Indentures,  namely  [oi-  to  the  several  Indentures  mentioned  in 

the Schedule  hereto].  First,  an  Indenture  of  Mortgage,  &c. 

(as  in  text)  ;  Secondly,  an  Indenture  of  Further  Charge  dated,  tl'C. 
(whereby  the  said  hereditaments  were  charged  with  the  payment 

to  the  said of  the  further  sum  of  £ and  interest  at  the 

rate  aforesaid) ;  And,  thirdly,  an  Indenture  of  Transfer  dated,  &c. 

(whereby  the  aggregate  principal  sum  of  £ secured  by  the 

Principal  Indenture  and  Further  Charge  and  the  interest  thereon 

were  assigned  to and  the  said  hereditaments  were  conveyed 

to  in    fee    simple,    subject   to    the   right   of    redemption 

subsisting  therein  under  the  Principal  Indenture  and  Further 
Charge). 

(//)  If  the  borrower  has  surrendered  to  the  use  of  the  original  mortgagees, 
then  in  the  transfer  they  will  covenant  that  they  will  be  admitted,  and  then 
surrender  to  the  use  of  the  transferees  and  their  heirs,  cf^  Form  No.  10. 
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together  with  the  benefit  of  the  declaration  of  trust  of  the  head 
term  contained  in  the  Principal  Indenture  [(c)  and  the  [Trans- 
ferors]  thereby  removed  the  Borro^Yer  from  being  a  trustee  of 
the  said  head  term,  and  appointed  \_a  new  Trustee^  to  be 
a  Trustee  in  his  place]  ]  (<?) : 

And  whereas  the  Mortgagees  have  agreed  to  advance  to  the      ]S[o.  2a. 
Borrower  the   sum  of  ^ (out  of  money  belonging  to  them -z 

^    .  ''  o      o  ^  Agreeuieut  for 

on  a  joint  account  (c))  upon  having  the  repayment  thereof,  with  advance, 
interest  as  hereinafter  mentioned,  secured  in  manner  hereinafter 
appearing : 

And  whereas  (as  in  last  form,  sailing  the  further  sum  of  £ No.  2b. 

and  adding  at  end),  and  also  upon  having  the  said  sum  of  A' The  like  in  a 

due  under   the    Principal    Indenture    and  the  interest  thereon  ^^urther 

i  Charge  where 

further  secured  as  hereinafter  appearing  :  further 

security  is 
given. 

And  whereas  the  [Transferees']  have  agreed  at  the  request  of  the       No.  2c. 
Borrower  to  pay  to  the  said  [Transfere^rs]  the  said  sum  of  i' „,    ... 

J-     •'  L.J  The  hke  in  a 

and  to  advance  to  the  Borrower  the  further  sum  of  £ upon  transfer  where 

...  ii.1  i>  -n-ii.  there  is  a  f  ur- 

havmg  the  payment  of  the  aggregate  sum  oi  £ ,  with  interest  as  ther  advance. 

hereinafter  mentioned,  secured  in  manner  hereinafter  appearing: 

NOW  THIS   INDENTURE  WITNESSETH  and  it    is  hereby       No.  3. 

agreed  as  follows  :—  Preliminary 

clause ;  con- 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  sideration. 

of  the  sum  of  £ now  paid  by  the  Mortgagees  to  the  Borrower 

(the  receipt  of  which  sum  the  Borrower  hereby  acknowledges). 

The  Borrower  hereby  covenants  with  the  Mortgagee[s]  {f)  to       No.  4. 
pay  to  him  [them]  on  the day  of next  [generally  six  covenant  for 

payment  of 
~     ~    principal. 

(c)  This  will  only  be  added  to  the  recital  where  .such  au  appointment  is 
made. 

((/)  For  recitals  as  to  title  generally,  see  List  of  Forms  in  Purchase 
Deeds,  Sect.  I.,  p.  288,  sup. 

(e)  No  joint  account  clause  is  required :  Conv.  Act,  18S1,  s.  01. 

{/)  The   representatives    of    the    covenantor   are   bound   without   being  Heirs,  execu- 

mentioned,  the   heirs  by  Conv.    Act,    18S1,    s.    59,    and  the   executors   or  tors,  &c    of 
...  •'  '  covenantor 

administrators  by  the  common  law:  Wms.    Exors.,    10th   ed.,    1346.     The  omitted. 

■  assigns  of  the  covenantor  are  not  mentioned  in  this  and  similar  covenants 
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cull  Hilar  months  front  date  of  (h-cd]  the  sum  of  £- 
interest  thereon  from  the  date  hereof  at  the  rate  of  £- 
per  annum. 


— ,  with 
per  cent. 


No.  5. 

Further 
advances  {g), 


[//I  case  offiirtln'radraiices  add  : 

And  also  on  whichever  of  the  half-yearly  days  hereby  fixed 
for  payment  of  interest  shall  happen  next  after  any  further 
money  shall  be  advanced  by  or  become  due  (other  than  for 
interest)  to  the  Mortgagee[s]  under  these  presents,  to  pay  to 
him  [them]  the  amount  thereof,  with  interest  thereon  at  the  rate 
aforesaid  from  the  day  of  the  same  being  advanced  or  becoming 
due ;  ] 


No.  6. 


and  interest. 


And  also  so  long  as  any  principal  money  remains  due  under 
these  presents  (//)  after  the  said day  of  — —  next,  to  pay  to 


Heirs,  execu- 
tors, &c.,  of 
covenantee 
omitted. 


Survivors. 


Merger  of  debt 
in  judgment. 


because  ihey  are  personal  covenants.  The  mention  of  the  assigns  of  the 
covenantor  has  no  force  except  in  real  covenants,  the  burden  of  which  is 
intended  to  be  thrown  on  the  assignee  ot  the  land,  see  Wolst.  Cony.  Acts, 
9th  ed.,  12;j,  124.  As  to  the  meaning  of  "  assigns,"  see  Be  Watts  (1882), 
22  Ch.  D.  5  ;  52  L.  J.  Ch.  209. 

This  covenant  is  by  Conv.  Act,  1881,  s.  58  (2),  deemed  to  be  made  with  the 
executors,  administrators  and  assigns  of  the  covenantee.  Where  the 
covenant  relates  to  lands  of  inheritance,  it  is  deemed  to  be  made  with  the 
heirs  and  assigns  of  the  covenantee :  sub-s.  1  ;  but  it  is  best  to  define  the 
land  with  which  the  benefit  of  the  covenant  is  intended  to  run  :  Rogers  v. 
Hosegood,  1900,  2  Ch.  388  ;  69  L.  J.  Ch.  652 ;  and  generally  on  this  section, 
see  Wolst.  Conv.  Acts,  9th  ed.,  123.  Covenantee  includes  covenantees,  see 
Interpretation  Act,  1889,  s.  1.  The  assignee  of  a  peisonal  covenant  can  now 
sue  on  the  covenant :  Jud.  Act,  1873,  s.  25  (6). 

By  Conv.  Act,  1881,  s.  60,  a  covenant  with  two  or  more  jointlj"  includes 
an  obligation  for  the  benefit  of  the  suivivor  or  survivors  and  any  other 
person  to  whom  the  right  to  sue  on  the  covenant  devolves;  hence  it  is 
unnecessary^  to  mention  the  survivors  or  survivor. 

((/)  A  further  advance  must  not  be  made  after  notice  of  a  subsequent 
incumbrance,  even  thougli  there  is  a  covenant  to  make  such  further  advance  : 
West  V.  WiJUams,  1899,  1  Ch.  132;  68  L.  J.  Ch.  127;  notice  to  one  of 
two  joint  mortgagees  is  sufficient :  Freeman  v.  Laing,  1899,  2  Ch.  355 ;  ^^ 
L.  J.  Ch.  586 ;  and  cf.  Be  FhiUqjs,  1903,  1  Ch.  183  ;  72  L.  J.  Ch.  94. 

(//)  A  personal  covenant  to  paj'  interest  on  the  mortgage  debt  is  merged 
in  a  judgment  recovered  by  the  mortgagee  for  principal  and  interest.  He 
cannot  then  recover  interest  at  a  higher  rate  than  4  p.  c.  p.  a.  :  Re  European 
CeidraJ  Rij.  Co.  (1876),  4  Ch.  D.  33  ;  46  L.  J.  Ch.  57  ;  A>  /).  Fewings  (1883), 
25  Ch.  1).  338  ;  53  L.  J.  Ch.  545  ;  Arhuthnot  v.  BnmilaU  (1890),  W.  N.  37.    Hut 
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the  Mortgagee[s]  interest  thereon  at  the  rate  aforesaid,  by  equal 

half-yearly  payments  on  the day  of and  the  day 

of in  every  year. 

The  Borrowers,  and  as  separate  covenants,  every  two  and  three       No.  7. 
[and  so  on]  {i)  of  them  hereby  jointl}^  covenant  and  each  of  them 


Joint  and 

hereby  covenants  with  the  Mortgagee  [sj  to  pay  to  him  [them]  several  cove- 
on  the day  of next  the  sum  of  £ ,  with  interest 

thereon  from  the  date  hereof  at  the  rate  of  J6 —  per  cent,  per 
annum,  and  also  so  long  as,  &c.  (continue  as  in  last  form)  [or 
where  there  are  only  tico  horrowers,  The  Borrowers  hereby  jointly 
and  severally  covenant  with  the  Mortgagee  [s]  to  pay,  &c.,  as 
al)ove~\. 

For  the  consideration  aforesaid  the  Borrower,  As  Beneficial       No.  8. 
Owner,  hereby  conveys  unto  the  Mortgagee  [s!  ~  , 

'  ^  ^  o    o       u   J  Conveyance  oi 

All   that,  &C.  {k),  freeholds  by 

To  HOLD  unto  and  To  the  use  of  the  Mortgagee[s]  in  fee  simple,  mortgage. 
subject  to  the  proviso    for    redemption    hereinafter    contained 
(that  is  to  say)  (/). 

Provided  always,  that  on  payment  on  the day  of  — —       No.  9. 

next  [the  day  mentioned  in  Form  No.  4]   [or  i)i  the  case  of  further  proviso  for 
advances,  the  time  or  times  hereinbefore  fixed  for   the  payment  redemption  of 

,...,,,.         freeholds  and 

thereof]  by  the  Borrower  or  the  persons  deriving  title  under  him  leaseholds. 
to  the  Mortgagee  [s]  (m)  or  the  persons  deriving  title  under  him 

[them]  of  the  sum  of  M ,  with  interest  thereon  from  the  date 

hereof  at  the  rate  of  M —  per  cent,  per  annum : 

sccHs  where  there  is  a  distinct  covenant  to  pay  interest  during  the 
continuance  of  the  security:  Popple  v.  HijI  c  ester  {\^^2),  22  Ch.  D.  98;  o2 
L,  J.  Ch.  54;  Lowry  v.  Williams,  1895,  1  I.  E.  274;  Kconomic,  A-e.  Socy. 
V.  Ushorne,  1902,  A.  C.  147;  71  L.  J.  P.  C.  34. 

Under  this  covenant  arrears  of  interest  may  be  recovered  without  calling  Arrears  of 
in  the  principal.  interest. 

(i)  Though  a  covenant  be  expressed  to  be  several,  or  joint  and  several,  a  Liability  under 
plaintiff  may  join  as  parties  to  the  same  action  all  or  any  of  the  covenantors :  joint  and 
11.  S.  C.  1883,  0.  16,  r.  6;  Lloj/d  v.  Dimmack  (1878),  7  Ch.  D.  398;  47  L.  J.   coveimnts 
Ch.  398. 

{h)  For  parcels,  see  Forms  in  Purchase  Deeds,  Sect.  II.,  sup, 

{I)  For  provisoes  for  redemption,  see  next  three  Forms. 

(to)  As  to  the  effect  of  payment  to  one  of  two  joint  mortgagees,    see 
.  I'oivell  V.  Broilhunt,  1901,  2  Ch.  160;   70  L.  J.  Ch.  587. 
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No.  9a. 

Where 
further 
advance. 


\_In  case  of  fiirtlier  ad  ranees  add  : 

And  also  of  all  other  principal  money  (if  any)  advanced  or 
to  become  due  under  these  presents  and  interest  thereon  at  the 
rate  aforesaid  from  the  day  of  the  same  being  advanced  or 
becoming  due.] 


No.  9b. 

For  recon- 
veyance &c. 


The  premises  hereinbefore  conveyed  [demised]  [assigned]  shall 
at  the  request  and  cost  of  the  Borrower  or  the  persons  deriving 
title  under  him  be  duly  reconveyed  [surrendered]  [reassigned]  to 
him  or  them  {n) 


No.  10. 

Covenant  to 
surrender 
copyholds  by 
way  of 
mortgage. 


Condition 
creating  right 
of  redemption. 


For  the  consideration  aforesaid  the  Borrower,  As  Beneficial 
Owner  (o),  hereby  covenants  with  the  Mortgagee  [s]  [and  with 
each  of  them]  that  the  Borrower  and  all  other  necessary  parties 
(if  any)  will  forthwith,  at  the  cost  of  the  Borrower,  surrender 

into  the  hands  of  the  lord  [or  lady]  of  the  Manor  of ,  in  the 

County  of ,  according  to  the  custom  of  that  Manor, 

All  that,  &c.,  situated,  &c.,  to  which  hereditaments  the 
Borrower  was  admitted  tenant  at  a  court  held  for  the  said  Manor 
on  the  day  of , 

To  THE  USE  of  the  Mortgagee  [s]  and  his  [their]  heirs  (7*) 
according  to  the  custom  of  the  said  Manor  at  and  under  the 
accustomed  rents,  fines,  suits  and  services. 

Subject,  nevertheless,  to  a  condition  for  making  void  the  said 

surrender  (q)  on  payment  on  the day  of next  by  the 

Borrower  or  the  persons  deriving  title  under  him  to  the  Mort- 
gagee [s]  or  the  persons  deriving  title  under  him  [them]  of  the 

sum  of  Jl ,  with  interest  thereon  from  the  date  hereof  at  the 

rate  of  £ —  per  cent  per.  annum. 

\_Add.  in  ease  offurtlter  ad  ranees,  Form  No.  9a,  siqj.^ 


Variation 
where  free- 
holds are  also 
mortgaged. 


{n)  A  proviso  for  redeini:)tioii  may  be  shortened  by  reference  to  the 
covenant  for  payment,  but  it  is  more  convenient  that  the  proviso  should  be 
complete  in  itself. 

(o)  See  Conv.  Act,  1881,  ss.  2  (v.),  7  (5). 

{p)  The  word  "  heirs  "  is  still  necessarj-  in  a  surrender  of  copyholds. 

(q)  Or  where  freeholds  are  also  mortgaged  substitute  here  : — "  Corre- 
sponding to  the  proviso  for  redemption  hereinbefore  contained 
with  reference  to  the  freehold  hereditaments  hereinliefore 
conveyed." 
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The  Borrower  hereby  covenants  with  the  Mortgagee  [s]  that     No.  10a. 
the  premises  hereinbefore  covenanted  to  be  surrendered  shall  cbarc^e  on 
henceforth  stand  charged  with  the  payment  of  all  money  intended  copj^hoids, 
to  be  hereby  secured  (r)  :  And  that  until  surrender  the  Borrower  oUrust  un\i'i°" 
and  all  persons  deriving  title  under  him  will  stand  possessed  simender. 
thereof,  In  trust  for  the  Mortgagee  [s]  and  his  [their]  heirs  and 
assigns,  and  to  dispose  of  the  same  as  he  [they]  or  the  persons 
deriving  title  under  him  [them]  shall  direct,  but  subject  to  such 
right  of  redemption  as  would  be  subsisting  therein  if  the  same 
had  been  surrendered  : 

For  the    consideration  aforesaid  the  Borrower  hereby  irre-     No.  10b. 
vocably  appoints  the  Mortgagee  [s]  [and  each  of  them]  and  the  Appointment  of 
persons  deriving  title  under  him  [them]  or  his  [o?- their]  substitute  Mortgagee  [s] 

'^  .  ®  '-  -^  ^  -■  as  attorney  [s] 

or  substitutes  to  be  the  attorney  and  attorneys  of  the  Borrower  to  surrender 
for  him,  and  in  his  name  and  on  his  behalf  to  sign,  grant  or    ^®'^°Py^° 
otherwise  effect  either  in  or  out  of  Court  any  surrender  for  giving 
effect  to  the  foregoing  covenant  or  for  vesting  the  said  copyhold 
hereditaments  in  a  purchaser  or  any  other  person  (.s). 

For  the  consideration  aforesaid  the  Borrower,  As  Beneficial      No.  11. 
Owner,  hereby  grants  and  demises  unto  the  Mortgagee [s]  sub-demise 

All  the  premises  comprised  in  and  demised  by  the  recited  Lease,  of  leaseholds 
To  HOLD  unto  the  Mortgagees  for  the  residue  of  the  term  mortgage, 
granted  b}^  the  said  Lease  except  the  last  three  da^'s  thereof  {t), 
but  subject  to  the  proviso  for  redemption  hereinafter  contained  : 

[To  follow  demise  of  leaseliohh  :~\  No.   11a. 

The  Borrower  hereby  covenants  with  the  Morto;affee[s  and  ^v     T~t    '• 

•J  o    o       L  Trust  of  prin- 

with  each  of  them]  that  the  Borrower  and  the  persons  deriving  c'pai  term  in 

mortgage  by 
sub-demise. 

(»•)  This  covenant  operates  as  a  charge  which  enables  a  sale  under  the 
statutory  power  of  sale.  This  power  is  conferred  only  under  a  mortgage 
or  charge  by  deed:  Conv.  Act,  1881,  s.  19,  and  s.  2  (vi.).  The  legal  estate 
must  be  got  in  under  the  T.  Act,  1893,  or  otherwise. 

(s)  This  power  of  attorney  should  always  be  given  unless  the  borrower 
surrenders  at  once  to  the  use  of  the  mortgagees. 

{t)  As  to  the  position  of  the  mortgagee  if  the  trustee  in  bankruptcy  of 
the  borrower  disclaims  the  lease,  see,  Re  Baker,  1901,  2  K.  B.  028;  70 
L.  J.  K.  B.  856  ;  Re  Carter  and  E/lis,  1905,  1  K.  B.  735  ;  74  L.  J.  K.  B.  442; 
Re  Holmes,  1908,  2  K.  B.  812;  77  L.  J.  K.  B.  1129.  The  official  receiver 
may  disclaim:  He  Cohen,  1905,  2  K.  B.  704  ;   74  L.  J.  K.  B.  864. 
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title  under  him  will  henceforth  stand  possessed  of  the  premises 
comprised  in  the  said  Lease  for  the  residue  of  the  term  thereby 
granted  In  trust  for  the  Mortgagee  [s]  and  the  persons  deriving 
title  under  him  [them]  and  to  assign  and  dispose  of  the  same  as 
[he  or]  they  shall  from  time  to  time  direct,  but  subject  to  the 
proviso  for  redemption  hereinafter  contained  (ii). 


No.  11b. 

Power  to  ap- 
point new 
Trustee. 


The  Mortgagee  [s]  and  the  persons  deriving  title  under  him 
[them]  shall  have  power  by  writing  to  remove  the  Borrower  or 
the  persons  deriving  title  under  hirn  from  being  trustee  or 
trustees,  and  upon  such  removal  and  on  every  other  occasion  to 
appoint  a  new  trustee  or  trustees  for  the  purpose  of  the  trust 
aforesaid  and  as  if  in  the  case  of  removal  the  Trustee  removed 
were  dead  (./). 


No.  lie. 

Appointment 
of  mort- 
gagee [s]  as 
attorney  [s] 
to  assign 
principal  term. 


Foil  the  consideration  aforesaid  the  Borrower  liereby  irrevocably 
nominates  and  appoints  the  Mortgagee[s]  [and  each  of  them]  and 
the  persons  deriving  title  under  him  [them]  or  their  or  his 
substitute  or  substitutes  to  be  the  attorney  and  attorneys  of  the 
Borrower  for  him  and  in  his  name  and  on  his  behalf  and  as  his 
act  and  deed  to  sign,  seal  and  deliver,  and  otherwise  perfect  any 
deed  of  assignment  of  the  term  granted  by  the  recited  Lease 
which  may  be  required  in  order  to  vest  in  a  Purchaser  or  an}^ 
other  person  the  residue  of  the  term  granted  by  that  Lease  (tj). 

{Add  j^roriso  for  redemption,  Forms  Nos.  9,  9a  (//'  required) 
and  9b,  mip.) 


Vesting  order, 
limited 
administra- 
tion. 


Power  of 
attorney. 


(it)  This  clause  makes  the  mortgagor  a  trustee  for  the  mortgagee  on 
foreclosure  as  well  as  on  sale.  Where  the  mortgagor  merelj'  covenants  to 
assign,  it  is  questionable  whether  a  vesting  order  can  be  obtained :  Re 
Propert  (1853),  22  L.  J.  Ch.  948.  On  the  death  of  the  mortgagor  intestate 
and  insolvent,  administration  limited  to  the  nominal  reversion  can  be  granted : 
///  h.  Kimjwell  (1899),  81  L.  T.  4G1. 

(:*■)  This  form  makes  it  unnecessary  to  insert  a  power  of  attorney  to  assign 
(thovigh  it  is  convenient  to  insert  both  forms)  and  enables  a  vesting  declara- 
tion to  be  made  under  T.  Act,  s.  12,  see  London  and  County  Bk.  v.  Goddard, 
1897,  1  Ch.  642  ;  66  L.  J.  Ch.  261,  where  the  form  was  held  effectual. 

{y)  See  the  last  note.  How  far  the  i)ower  can  be  given  to  the  assigns 
of  the  moitgagee  has  not  been  decided,  but  it  is  becoming  a  general 
practice  to  attempt  this.  As  this  power  of  attorney  is  merely  in  aid  of 
and  incident  to  the  security,  it  is  considered  that  a  further  10s.  stamp  is 
not  necessary.     An  irrevocable  power  of  attorney  can  l>e  given  under  Conv. 
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Pkoyided  always,  tluit  on  payment  on  the day  of No.  12. 

next  by  the  Borrower  or  the  persons  deriving  title  under  the  p^-o^igo  for 
recited  Settlement  for  Willi  to  the  Mortgagee  [si  or  the  persons  redemption 

.p  -,  ooLj  1.  Ill  mortgage 

deriving   title   under   him  [them]  of   the   sum   of  £ ,  with  of  freeholds 

interest   thereon  from  the  date  hereof   at  the   rate  of  £ — per  undeTs^L.'" 

cent,  per  annum,  the   premises  hereinbefore  conveyed  (z)  shall  '^'^''*' 

at  the  request  and  cost  of  the  Borrower  or  the  persons  deriving 

title  to  the  premises  under  the  recited  Settlement  [o>-  Will]  be  duly 

reeonveyed  [and  surrendered]  To  the  uses,  Upon  the  trusts,  and 

subject  to  the  powers  and  provisions  for  the  time  being  subsisting 

under  the  said  Settlement  [or  Will]  with  respect  to  the  premises. 

In  consideration  of  the  premises  the  Borrower  with  the  privity      No.  13. 
of  the  Mortgagee  [s]  hereby  appoints  the  said  [Receiver^  to  be  Appointment 
receiver  from  time  to  time  in  the  name  of  the  Borrower   or  °^  Receiver, 
otherwise,    to   receive    the   rents   and   profits   of   the   premises 
hereinbefore  conveyed,   And  the   said  [Receiver']   shall,  subject  Powers  of 
to  the  provision  hereinafter  contained,  have,  exercise  and  per- 
form all  the  like  powers  and  duties,  and  be  entitled  to  the  like 
remuneration,  and  be  removable,  and  be  deemed  the  agent  of 
the  Borrower  in  like  manner  as  well  before  as  after  the  Mort- 
gagee [s]  shall   have   become  entitled  to   exercise  the  power  of 
sale  conferred  by  the  Conveyancing  and  Law  of  Property  Act, 
1881,  as   if    the   said   [Receiver']  had   been    api^ointed   by   the 
Mortgagee [s]    pursuant    to    that   Act  {a)  after  he   [tliey]    had 
become  entitled  to  exercise  the  power  of  sale  thereby  conferred, 

Act,  1882,  s.  S,  and  see  Jud.  Act,  1884,  s.  14.  The  power  being  an  authority 
coupled  with  an  interest,  even  if  not  expressly  made  irrevocable  would  be 
irrevocable  while  any  money  remains  on  the  security  :  Gaussen  v.  Morton 
(1830),  10  B.  &  C.  731  ;  Clerk  v.  Laurie  (1857),  2  H.  &  N.  200,  2)er  Williams,  J. ; 
Bromley  \.  Holland  (1802),  7  Ves.  at  p.  28;  GarmichaeVs  Case,  189G,  2  Ch. 
643;  65  L.  J.  Ch.  902;  and  cf.  Frith  v.  F.,  1906,  A.  C.  254;  75  L.  J. 
P.  C.  50. 

(2)  Copyholds  and  leaseholds,  though  vested  in  trustees,  can  under  8.  L.  Mortgages  of 
Act,  1882,  s.  20,  be  conveyed  by  the  tenant  for  life.      The  conveyance  of  J'^Pg^g^^l'Jg  """^ 
the  copyholds  operates  like  a  surrender :   U).      This  form  can  be  adapted  to  under  S.  L. 
leaseholds  which  are  sub-demised  by  the  mortgage  by  adding  the    words  ^'^'^^• 
"and  demised  "  after  "  conveyed."     The  mortgage  term  will  be  surrendered 
when  the  debt  is  paid  off.     In  some  forms  the  term  is  made  to  cease  on 
payment  off,  but  it  is  desirable   to   have  a   surrender  as    evidence  of   the 
discharge. 

(a)  Sees.  19(1)  (^iii.),  also  s.  24. 
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Not  to  act  till 
interest  in 
arrear, 


[And  any  person  paying  money  to  the  said  [Ufceirer']  shall  not 
be  concerned  to  inquire  whether  any  case  has  happened  to 
authorise  him  to  act : 

Provided  always,  that  the   said  [Rcccircr^  shall  not  exercise 
any  of  the  powers  of  a  receiver  unless  and  until  some  half-yearly 
or  power  to  act  payment  of  interest  due  under  these  presents  shall  be  whollv  or 

at  once.  . 

partially  in  arrear  for days]  [o/-  Provided  always,  that  the 

said  {_n<'eeiv('r^  shall  immediately  after  the  execution  of  these 
presents  be  entitled  to  exercise  the  powers  of  a  receiver,  and  on 
his  death  or  removal  the  Mortgagee  [s]  shall  be  deemed  to  have 
power  to  appoint  a  receiver  within  the  meaning  of  the  said 
Act  {b)2. 


No.  14. 

Power  to 
appoint  a 
Receiver 
extended  to 
the  appoint- 
ment of  a 
manager  (c). 

Receiver 
to  have 
statutory 
powers  of 
leasinsr. 


The  provisions  of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  as  to  the  appointment  of  a  receiver  by  mortgagees  shall 
be  and  they  are  hereby  extended  so  as  to  authorise  any  receiver 
appointed  under  the  said  provisions,  if  so  directed  in  writing  by 
the  Mortgagee  [s] ,  or  the  persons  deriving  title  under  him  [them] , 
to  manage  and  carry  on  the  business  for  the  time  being  carried 
on  on  the  premises  hereby  conveyed  [o>-  demised]  in  such 
manner  as  he  may  think  lit ;  and  any  money  expended  by  such 
receiver  or  by  the  Mortgagee  [s]  or  the  persons  deriving  title 
under  him  [them]  in  carrying  on  the  same,  with  interest 
thereon  from  the  date  of  expenditure  at  the  rate  of  £ —  per 
cent,  per  annum,  shall  be  a  charge  upon  the  premises  hereby 
conveyed  [or  demised].  [And  every  such  receiver,  if  so 
directed  as  aforesaid,  shall  as  the  attorney  for  the  Borrower 
have  and  may  exercise  all  the  powers  which  are  conferred  by 
section  eighteen  of  the  Conveyancing  and  Law  of  Property  Act, 


Receiver. 


Manaerer. 


{h)  After  the  death  of  the  mortgagor,  the  receiver  becomes  the  agent  of  his 
executor  to  the  extent  of  the  assets  :  Jie  Hah,  1899,  2  Ch.  107  ;  68  L.  J.  Ch. 
517.  The  receiver's  aiithority  is  uecessarj'  before  the  borrower  can  distrain 
for  rent:  Woohton  v.  Ross,  1900,  1  Ch.  788;  G9  L.  J.  Ch.  3G3.  As  to  receivers 
genei'ally,  see  Wolst.  Conv.  Acts,  9th  ed.,  83  ;  Iiolmison  I'rintiny  Co.  v.  Vine, 
1905,  2  Ch.  123  ;  74  L.  J.  Ch.  399. 

((•)  See  Conv.  Act,  1881,  s.  19  (1)  (iii.),  (2);  Jliitter  v.  Everett,  1895,  2  Ch. 
872;  64  L.  J.  Ch.  8-i5  ;  lie  Hah,  cited  last  note.  As  to  the  appointment 
of  a  manager  by  the  Court,  see  Whithy  v.  C/mUi-,  1892,  1  Ch.  64  ;  61  L.  J.  Ch. 
307;  (MoHcester  County  JJk.  v.  Bitdry,  d'c.  Co.,  1895,  1  Ch.  629;  64  L.  J.  Cb. 
451.  The  goodwill  of  the  business  should  uf  coiu-se  be  included  in  the 
mortgasje. 
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1881,  as  varied  or  extended  by  these  presents,  and  such  receiver 
is  hereby  irrevocably  appointed  attorney  accordingly] . 

Provided  always,  that  upon  any  sale  under  the  power  conferred      No.  15. 
by  the  Conveyancing  and  Law  of  Property  Act,  1881,  and  as  well  Purchaser  not 
before  as  after  conveyance,  a  Purchaser  shall  not  be  concerned  foncemed  to 

■^  .  ^  inquire  as  to 

to  see  or  inquire  whether  a  case  has  arisen  to  authorise  the  sale  regularity  of 
or  whether  due  notice  has  been  given,  or  whether  the  power  is 
otherwise  properly  and  regularly  exercised  : 


sale  (<■?). 


Provided  always,  that  the  Mortgagee  [s]  or  the  persons  No.  16. 
deriving  title  under  him  [them]  may  exercise  all  statutory  provision  in 
powers  in  respect  of  the  undivided  share  of  hereditaments  hereby  mortgage  of  an 

*^  .  ....  undivided 

conveyed  either  alone  or  in  conjunction  with  the  person  or  share. 
persons  entitled  to  the  other  undivided  share  or  shares,  and  may 
also  at  any  time  or  times  during  the  continuance  of  this  security 
concur  with  such  person  or  persons  as  aforesaid  in  making  a 
partition  of  the  said  hereditaments  or  any  of  them,  and  may 
give  or  receive  money  for  equality  of  partition,  and  any  money 
so  given,  together  with  all  expenses  incurred  by  [him  or]  them 
in  or  about  such  partition,  shall  be  added  to  the  principal  money 
hereby  secured  and  carry  interest  at  the  same  rate,  and  the  net 
money  so  received  (after  payment  of  expenses)  shall  be  applied 
towards  payment  of  the  principal  money  hereby  secured. 

(i.)  The  Mortgagee  [s]  and  the  persons  deriving  title  under  him     No.  16a. 
[them]    shall,  so  long  as  any   money   remains   owing   on    the  pr, 


ovision  in  a 
Second  Mort- 


security  hereof,  have  power  as  against    the  Borrower  and  the  ^'^^'^^^  f^^" 

•J  '  ±  o  ga-ge  oi  iiee- 

persons   deriving   title  under  him  to   enter   into,  acquire   and  holds  or  copy- 

.     .  .  ,  -PI  t  n  holds  as  to 

retain  possession  or  the  receipt  of  the  rents  and  profits  of  the  obtaining 
hereditaments  hereby  conveyed  [covenanted  to  be  surrendered],  ^^^^^^^^°^^^i- 
and  to  give  valid  notices  to  tenants  and  occupiers,  to  pay  rents  to 
the   Mortgagee  [s]    and    the   persons  deriving   title   under   him 
[them],   and   for  the  purposes  aforesaid  the  Borrower  hereby 
attorns  tenant  to  the  Mortgagee  [s]  of  the  said  hereditaments  at  the 

(<7)  See  Life  Tnterest,  <Ct.  v.  Haiul-in-IIand,  <IV.,  189S,  2  Ch.  2:30  ;  (57  L.  J. 
Ch.  54.S. 

(e)  As  to  the  need  for  this  Form  in  second  or  subsequent  mortgages,  see 
L.  Q.  E.,  1908,  pp.  297 — 300  ;  it  is  not  required  in  a  mortgage  by  demise  or 
sub-demise  of  a  term,  see  also  E.  S.  C,  0.  3,  r.  6. 
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yearly  rent  of  10,s.,  and  so  that  the  Mortgagee  [s]  may  at  any  time 

after  the day  of next  (da  1/  for  redemption)  enter  into  and 

upon  the  said  hereditaments  or  any  part  thereof  and  determine 
the  said  tenancy  without  giving  to  the  Borrower  any  notice 
to  quit. 

(ii.)  For  the  consideration  aforesaid  the  Borrower  herehy 
irrevocably  api)oints  the  Mortgagee  [s  and  each  of  them]  and 
the  persons  deriving  title  under  him  [them]  as  his  attorney  or 
attorneys  in  his  name  or  otherwise  to  take  any  proceedings, 
whether  under  section  twenty-five,  sub-section  (5)  of  the  Judica- 
ture Act,  1873,  or  otherwise  in  connexion  with  the  preservation 
or  recovery  or  taking  possession  of  the  said  hereditaments,  rents 
and  profits. 

(iii.)  The  foregoing  provisions  shall  have  effect  subject  to  all 
rights  for  the  time  being  subsisting  under  the  recited  Mortgage 
of  the day  of (First  ]\Iort<iafie) . 

No.  17.  The  Borrower  hereby  attorns  tenant  to  the  Mortgagee  [s]  of  the 
hereditaments  hereby  conveyed  [or  of  such  of  the  heredita- 
ments hereby  conveyed  as  are  stated  in  the Schedule  hereto 

in    to  be  in  the  occupation  of  the  Borrower]    at  the  yearly  rent 
of  lOs. 

Provided  always,  that  the  Mortgagee  [s]  or  the  persons  deriving 

title  under  him  [them]  may  at  any  time  after  the  day  of 

next  (day  fixed  for  redemption),  and  provided  that  some  or 


Attornment 
clause  to  be 
used  where 
Borrower  is 
occupation. 


one  of  the  events  mentioned  in  section  twenty  of  the  Conveyanc- 
ing and  Law^  of  Property  Act,  1881,  shall  have  occurred,  enter 
into  and  upon  the  said  hereditaments  or  any  part  thereof  and 
determine  the  tenancy  hereby  created  without  giving  to  the 
Borrower  any  notice  to  quit : 

Provided  also  that  the  Mortgagee  [s]  shall  not  under  the 
provisions  of  this  clause  be  deemed  to  be  [a]  mortgagee  [s]  in 
possession  of  the  hereditaments  hereby  conveyed  or  accountable 
for  the  rents  and  profits  thereof  (/). 


(/)  This  attornment  clause  creates  the  relationship  of  landlord  and  tenant, 
and  the  mortgagees  may  nnder  the  right  to  enter  on  default  obtain  a  sum- 
mary judgment  for  the  recovery  of  the  land  under  O.  3,  r.  6  (i.).  -'^'^ 
the  mortgage  is  not  registered  as  a  bill  of  sale,  the  clause  does  not  enable 
the  mortgagees  to  distrain  for  rent :  Bills  of  Sale  Act,  1878,  s.  6.  The  rent 
reserved  should  be  nominal.  -  / 
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The  Borrower    for  himself  and  the    persons    deriving    title      No.  18. 
under  him  hereby  covenants  with  the  Mortgagee[s  and  with  each  covenant  that 
of  them]  that  so  long  as  any  money  remains  owing  on  the  security  "»  person  shall 

-  •Ill  iG^IStiGrGCl  <IS 

of  these  j)resents  no  person  or  persons   or    corporation    shall,  proprietor (jr). 
without  the  consent  in  writing  of  the  Mortgagee[s]  or  the  persons 
deriving  title  under  him  [them] ,  be  registered  as  proprietor  or 
proprietors  under  the  Land  Transfer  Acts,  1875  and  1897,  of  the 
premises  hereby  conveyed  [demised]  or  of  any  part  thereof. 

The  Borrower  hereby  covenants  with  the  Mortgagee[s  and  with  No.  19. 
each  of  them]  that  so  long  as  any  money  remains  due  under  these  covenant  to 
presents  the  Borrower  or  the  persons  deriving  title  under  him  will  insure  against 

•  -.   ,  •  -1      ,,    ,      •,  T  ,  •  1  ,         fire(;(). 

msure  and  keep  nisured  all  buildnigs  upon  the  premises  hereby 
conveyed  [demised  or  covenanted  to  be  surrendered]  against  loss 

or  damage  by  fire,  in  at  least  the  sum  of  ^ [or  a  sum  equal 

to  three-fourth  parts  of  the  amount  required  to  rebuild  the  same 
in  case  of  total  destruction  (/)],  and  will  pay  every  sum  from 
time  to  time  payable  for  keeping  on  foot  every  such  insurance 
within  seven  days  after  the  first  day  on  which  it  becomes 
payable,  and  will  forthwith  deliver  [or  will  from  time  to  time 


{(j)  Having  regard  to  the  provisions  of  L.  T.  Act,  1S97.  s.  16  (2),  as  to  the  As  to  covenant 
sale  of  registered  land  by  a  person  who  is  not  registered  as  proprietor  of  the  'iga^jst 
land,  or  of  a  registered  charge,  it  is  conceived  that  every  mortgage  of 
unregistered  land  capable  of  registration  under  the  Acts,  whether  in  a 
compulsory  district  or  not,  should  in  strictness  contain  this  covenant. 
Otherwise  the  mortgagees  may  find  themselves  hampered  in  exercising 
their  power  of  sale  by  the  registration  of  the  owner  of  the  equity  of 
redemption  as  proprietor:  L.  T.  E.,  1908,  rr.  lol,  152,  26:3,  however,  afford 
assistance  in  this  case  :  c/.  Re  Voss  (1910),  55  Sol.  J.  12.  If  the  covenant  in 
the  text  is  broken,  the  statutory  power  of  sale  becomes  immediately 
exercisable,  see  Conv.  Act,  1881,  s.  20  (iii.). 

{//)  Under  s.  23  (3)  (4)  of  the  Conv.  Act,  1881,  all  money  received  on  an  Insurance, 
insurance  effected  under  the  mortgage  deed  or  the  Act  of  1881  is  in  the 
absence  of  provision  to  the  contrary  to  be  ajiplied  in  restoration  of  the  pre- 
mises, or  can,  if  the  occasion  has  arisen,  at  the  option  of  the  mortgagee,  be 
applied  in  or  towards  discharge  of  the  mortgage  debt.  Under  s.  88  (3)  of 
the  Stamp  Act,  1891,  the  ad  valorem  stamp  is  not  affected  by  this  covenant. 

(t)  If  there  are  several  separate  buildings  the  office  requires  separate 
policies.  Where  there  is  an  existing  insurance  at  the  date  of  the  mortgage, 
the  policy,  if  in  the  custody  of  the  borrower,  should  be  handed  over  to  the 
mortgagees  with  an  indorsement  by  the  office  on  it  that  they  are  interested 
jointly  with  the  borrower. 
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Covenant  to 
satisfy  statu- 
tory right. 


when  required  produce  {},)]  to  the  Mortgagee [s]  the  pohcy  or 
policies  of  insurance  [or  other  proper  evidence  of  the  subsistence 
thereof],  and  also  when  required  deliver  to  him  [them]  the 
receipt  for  [or  other  sufficient  evidence  of  payment  of]  every  sum 
payable  as  aforesaid,  and  in  default  that  the  Borrower  will 
repay  to  the  Mortgagee[s]  or  the  persons  deriving  title  under 
him  [them]  every  sum  which  under  the  statutory  power  for  the 
purpose  may  be  expended  by  [him  or]  them  in  keeping  the  said 
buildings  insured  to  the  amount  aforesaid,  with  interest  thereon 
at  the  rate  of  .£ —  per  cent,  per  annum  from  the  time  of  each 
payment  (/),  And  the  covenant  as  to  insurance  hereinl)efore 
contained  shall  so  long  as  the  same  is  duly  performed  be  in 
satisfaction  of  the  statutory  right  of  the  Mortgagee[s]  or  the 
persons  deriving  title  under  him  [them]  to  eflect  and  keep  on 
foot  Fire  Insurances  [m). 


No.  19a. 

The  same 

fa  short  form) 


The  Borrower  hereby  covenants  with  the  Mortgagee[s]  that 
the  Borrower  or  the  persons  deriving  title  under  him  will  at  all 
times  during  the  continuance  of  this  security  keep  the  messuage 
and  buildings  hereby  conveyed  insured  against  loss  or  damage 
by  fire  in  the  sum  of  £ at  least  [oy  in  a  sum  equal  to  three- 
fourths  of  the  value  thereof]  in  the- — ■  Insurance  Office,  or  some 
other  insurance  office  approved  by  the  Mortgagee [s],  and  will 
pay  all  premiums  payable  in  respect  of  such  insurance  within 
seven  days  after  the  same  shall  become  due,  and  will  on  demand 
deliver  [or  produce]  to  the  Mortgagee  [s]  or  the  persons  deriving 
title  under  him  [them]  the  policy  of  such  insurance  and  the 
receipt  for  every  such  premium. 


No.  20. 

Covenant  by 
Borrower  to 
keep  up 
guarantee 
policy  [n) . 


Trustees 
lending  on  a 
guarantee 
policy. 


The  Borrower  hereby  covenants  with  the  Mortgagee[s  and  with 
each  of  them]  that  so  long  as  any  money  remains  due  under  these 


(/>•)  The  jiolicy  and  receipts  may  have  to  be  delivered  to  a  prior  mortgagee 
or  some  one  else. 

{I)  Conv.  Act,  1881,  s.  19  (1)  (ii.),  gives  the  mortgagee  a  charge  for  the 
amovlnt  paid,  and  interest  at  the  same  rate  as  the  interest  on  the  mortgage 
money. 

{m)  As  to  the  construction  of  the  covenant,  see  Conv.  Act,  1881,  s.  60. 

(?()  A  guarantee  policy  is  not  a  contract  of  indemnity,  but  a  contract  of 
suretyship:  Re  Denton,  1904,  2  Ch.  178;  73  L.  J.  Ch.  465.  Apart  from 
express  powers,  trustees  cannot  properly  lend  money  whei'e  the  security 
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presents  the  Borrower  or  the  persons  deriving  title  under  him  will 
pay  every  sum  from  time  to  time  payahle  for  keeping  on  foot  the 

guarantee  policy  intended  to  be  effected  with  the Insurance 

Company  within  seven  days  after  the  first  day  on  which  it  becomes 
payable  and  will,  when  required,  deliver  the  receipt  for  every 
such  payment  to  the  Mortgagee  [s] ,  and  that  in  default  the  Mort- 
gagee [s]  or  the  persons  deriving  title  under  him  Tthem]  may  pay 
every  such  sum  and  also  every  sum  payable  for  effecting  and 
keeping  on  foot  any  other  guarantee  policy  or  policies  either  in 
the  same  or  any  other  office  in  substitution  for  the  said  policy, 
and  which  other  policies  are  in  case  of  default  as  aforesaid 
hereby  authorised  to  be  effected  at  the  discretion  of  the  Mort- 
gagee [s],  And  the  Borrower  w^ill  repay  to  the  Mortgagee  [s]  or 
the  persons  deriving  title  under  him  [them]  all  sums  so  paid 
and  all  costs  and  expenses  incurred  in  effecting  any  new  policy 
or  policies  or  otherwise  in  relation  to  the  premises,  with  interest 
thereon  at  the  rate  of  £, —  per  cent,  per  annum  from  the  time 
of  each  payment,  And  until  repayment  the  premises  hereinbefore 
conveyed  [covenanted  .to  be  surrendered]  [demised]  and  every 
new  policy  to  be  effected  as  aforesaid  shall  stand  charged  with 
the  amount  so  to  be  repaid  and  the  interest  thereon. 

The   Borrower   hereby  covenants  with   the  Mortgagee  [s  and      No.  21. 
with  each  of  them]  in  manner  following  (that  is  to  sav) : —  ~ 

-'  .  *  Covenant  to 

(i.)  That  (p)  so  long  as  any  money  remains  due  under  these  keep  up  life 
presents    the    Borrower    will    not,    without    giving    notice    in 
writing  to  the  Mortgagee  [s],  go  beyond  the  limits  (q)  permitted 
by  the  policy  [ies]   hereby  assigned,  or  any  new  policy  to  be 

would  be  insufficient  'witliout  the  guarantee  policy,  though  no  doubt  they 
may  treat  the  policy  as  an  additional  covenant  to  paj'. 

(o)  In  the  absence  of  express  provision  a  mortgagee  may  charge  the  pro-   Mortgagee 
perty  with  any  money  expended  by  him  for  keeping  up  the  policy,  with  entitled  to 
interest  at  £4  per  cent. :  Bellamy  v.  Brickenden  (1861),  2  John.  &  H.  137  ;  Gill 
V.  Downimi  (1874),  L.  E.  17  Eq.  316. 

[p)  The  first  sub-clause  of  the  covenant  niaj-  be  omitted  where  the  policy  Variation 

is  an  indisputable  policv.  '    ^''H^''^  P^V^^ 

/,,,    .  ..  -i-i.!  indisputable. 

[q]  Grouig  beyond  limits  would   not   make   a  policy  void   if  the   i:)roper 

additional  premium  be  paid,  but  might  throw  an  additional  charge  on  the 

mortgagee. 

As  to  the  duty  of  a   trustee  in   bankruptcy  in  respect  of  a  mortgaged  P^^ty  of 

policy,  see  Re  Tyler,  19(l7,  1  K.  B.  >S').')  ;   7(i  L.  J.  K.  B.  541.  bankruptcy 

p  ~  r\  where  mort- 

gaged  policy. 
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effected  as  hereinafter  provided,  and  will  not  do  or  permit 
anything  whereby  any  such  policy  may  become  void  or  voida])le, 
or  whereby  the  Mortgagee  [s]  may  be  prevented  from  receiving 
or  recovering  any  money  thereby  assured,  And  that  the 
Borrower  will  immediately  at  his  own  cost,  in  case  any  such 
policy  shall  become  voidable,  do  all  things  necessary  for  restoring 
the  same,  And  in  case  any  such  policy  shall  become  void,  also 
do  and  furnish  all  acts,  certificates  and  things  necessary  or 
proper  to  enable  the  Mortgagee  [s]  to  effect  a  new  policy  on  the 
life  of  the  Borrower  in  the  name[s]  of  the  Mortgagee  [s]  (r) 
for  the  amount  which  would  have  become  payable  under  the 
void  policy  if  it  had  remained  in  force  and  the  Borrower 
had  died  at  the  time  when  it  became  void,  And  that  every 
such  new  policy,  and  the  money  payable  thereunder,  shall  be 
subject  to  the  like  right  of  redemption  and  be  held  and  applied 
in  like  manner  as  the  policy  [ies]  hereby  assigned  and  the 
money  payable  thereunder ; 

(ii.)  That  the  Borrower  will  during  the  continuance  of  this 
present  security  duly  pay  every  sum  from  time  to  time  payable 
for  keeping  on  foot  the  said  [every]  policy  [ies]  [for  the  time 
being  subject  to  this  security  (s)] ,  and  will  make  each  such 
payment  within  seven  days  after  the  first  day  on  which  it 
becomes  payable,  and  will  forthwith  deliver  the  receipt  for  [or 
other  sufficient  evidence  of  (0]  every  such  payment  to  the 
Mortgagee  [s] ,  And  that  in  default  the  Mortgagee  [s]  or  the 
persons  deriving  title  under  him  [them]  may  pay  every  such 
sum.  And  the  Borrower  will  repay  to  the  Mortgagee  [s]  or  the 
persons  deriving  title  under  him  [them]  all  sums  so  paid  [and  all 
costs  and  expenses  incurred  in  restoring  any  voidable  policy  or  in 
effecting  any  new  policy  or  otherwise  in  relation  to  the 
premises  (s)~\,  with  interest  for  the  same  at  the  rate  of  M — 
per  cent,  per  annum  from  the  time  of  each  payment.  And  until 
repayment  the  premises  hereinbefore  conveyed  [demised]  [and 
assigned]  [and  .  every  new  policy  to  be  effected  as  aforesaid]  shall 

Construction,  ('')  The  addition  of  the  survivors  or  survivor,  or  of  any  other  person  to 

whom  the  right  to  sue  ou  this  covenant  devolves,  is  not  uecessarj',  see  Oonv. 
Act,  1881,  s.  GO. 

(s)  Omit  if  the  polic}'  is  indisputable  and  the  first  sub-clause  is  not  used. 

(J)  If  the  mortgage  is  not  a  first  mortgage  the  receipts  may  have  to  be 
deliveretl  to  the  first  mortiiag-ee. 
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stand  charged  with  the  amount  so  to  be  repaid  and  the  interest 
thereon. 

Provided  always,  that  any  pohcy  for  the  time  being  subject      No.  22. 
to  this  security  may  under  the  statutory  power  of  sale  or  other-  Power  to  sur- 
wise  be  surrendered  to   the    FMortgagee  fs]   or   any   other  (»)]   render  policies 

'-  c>r>L_i  ./  \/j     to  companj'. 

company  by  whom  it  was  granted  at  a  price  which  shall  not  be 
less  than  the  surrender  value  of  the  policy  according  to  the 
tables  for  the  time  being  in  use  by  such  company,  or  the  Mort- 
gagee [s]  may  at  any  time  (whether  the  statutory  power  of  sale 
is  exercisable  or  not)  surrender  any  such  policy  in  exchange  for 
a  fully  i^aid-up  policy  or  make  such  other  arrangements  with 
such  company  as  the  Mortgagee  [s]  may  think  fit. 

For   the   consideration  aforesaid  the  Borrower  hereby   irre-      ]v^q_  23. 

vocably  nominates  and  appoints  the  Mortgagee  [s  and  each  of  ■ 

them]  or  his  [their]  substitute  or  substitutes  to  be  the  attorney  attorney  in 

and  attorneys  of  the  Borrower  for  him  and  in  his  name  and  on  ^^ubl^^house^ 

his  behalf  to  recover  and  give  receipts  for  any  compensation  to  recover 

11  1        n        T'  •  /^  Tii-       \    k     J     1  r\-i  r\  n  compensation, 

payable  under  the  Licensmg  (Consolidation)  Act,  1910,  as  afore-  &c.,  and  obtain 
said  [and  as  his  act  and  deed  to  sign,  seal  and  deliver,  and  ifcences''&c. 
otherwise  perfect  any  deed  of  assignment  of  the  term  granted  by 
the  recited  Lease  which  may  be  required  in  order  to  vest  in  a 
Purchaser  or  any  other  person  the  residue  of  the  term  granted  by 
that  Lease] ,  and  also  to  apply  for  and  obtain  from  time  to  time 
renewals  of  the  licences  hereby  assigned  and  to  sign  all  proper 
notices  and  other  documents  and  to  do  all  necessary  acts  for 
assigning  or  transferring  the  said  licences  to  the  Mortgagee  [s]  or 
the  persons  deriving  title  under  him  [them],  or  as  [he  or]  they 
may  otherwise  require,  and  for  withdrawing  the  entry  of  the 
name  of  the  Borrower  from  the  books  of  the  excise  in  respect 
of  the  premises. 

The  Borrower   hereby  covenants  with   the  Mortgagee  [s  and     ]S[o.  23a. 
with  each  of  them]  in  manner  following  (that  is  to  say) : — 


.  .  Covenants  in 

(1.)   Ihat  so    long   as   any  money  remains  due  under   these  mortgage  of  a 

presents  the  Borrower  or  the  persons  deriving  title  under  him  F,?,  '*^'^°"^®- 

j^ ^ Where  there  is 

(«)  There  would  seem  to  be  no  objection  to  a  surrender  of  a  policy  to  the  house  (j). 

office  under  the  statutory  power  of    sale   unless  the   mortgagees  are  the  Surrender  of 

insurance  company.  policy  under 

{.c)  A   mortgage   of   a   public-house   may  contain   a   "tying"    covenant  power  of  sale. 

during  the  oontuiuance  of  the  security  :   Biyys  v.  //(xliliuott,  isiis,  2  (.'h.  ."JOT  ; 

50—2 
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Not  to  remove 
fixtures  if/). 


E'ixtures  in 
mortgages. 


will  not  use  or  sell  or  permit  to  be  used  or  sold  on  the  premises 
hereby  conveyed  [demised]  any  beer,  stout  or  other  malt  liquor 
which  shall  not  have  been  purchased  direct  from  the  Mortgagee  [s] 
or  his  [their]  agents  ; 

(ii.)  That  so  long  as  any  money  remains  due  under  these 
presents  the  Borrower  or  the  persons  deriving  title  under  him 

()7  L.  J.  Ch.  040;  but  not  after:  Noakes  .&  Co.  v.  Bice,  1902,  A.  C.  21;  71 
L.  J.  Ch.  139.  The  covenant  must  be  reasonable:  Moi-gmi  v.  Jeffreys,  1910, 
1  Ch.  ()20  ;  79  L.  J.  Ch.  360,  In  a  lease  by  brewers  to  a  tenant  who  is 
tied,  a''covenant  by  the  tenant  to  paj''  the  whole  additional  duties  imposed 
by  FinT  (1909-10)  Act,  1910,  is  ineffectual :  s.  46. 

(//)  Notwithstanding  the  Bills  of  Sale  Acts,  trade  machinerj'  and  other 
fixtures  (even  thovigh  belonging  to  a  third  party  under  a  hii-e-purchase 
agreement  of  which  the  mortgagee  has  no  notice  :  Hohson  v.  O'vi-ringe,  1897, 
1  Ch.  182;  66  L.  J.  Ch.  114;  ReynohJs  v.  Aslilnj  (&  ,SW,  1904,  A.  C.  466; 
73  L.  J.  Ch.  946)  will  be  included  in  a  mortgage  as  passing  with  the  freehold 
or  leasehold  interest:  Soiitlqwrt,  (fy.  Bulg.  Co.  v.  Tliompson  (1887),  37  Ch.  I). 
64;  57  L.  J.  Ch.  114;  Re  Yates  (1888),  38  Ch.  ]).  112;  57  L.  J.  Ch.  697; 
Johns  y.  Ware,  1899,  1  Ch.  359;  68  L.  J.  Ch.  155;  and  whether  expressly 
mentioned  by  reference  to  a  schedule  or  not:  lie  Brooke,  1894,  2  Ch.  600; 
64  L.  J.  Ch.  21,  unless,  by  implication,  taken  oTit  of  the  assignment : 
Hmall  V.  National  Prov.  HI:  of  Enyland,  1894,  1  Ch.  686 ;  63  L.  J.  Ch. 
270.  This  applies  equally  to  equitable  as  well  as  legal  mortgages  :  Meux  v. 
Jacobs  (1875),  L.  E.  7  H.  L.  481  ;  44  L.  J.  Ch.  481  ;  Ex  f.  Lusty  (1S,S9), 
60  L.  T.  160  ;  but  a  j)rior  equitable  interest  in  fixtures  will  have  priority 
to  a  subsequent  equitable  charge :  Ite  Sainnel  Allen  (&  So7is,  Ltd.,  1907, 
1  Ch.  575  ;  76  L.  J.  Ch.  362.  Fixtures  attached  by  the  lessee  after  the  date 
of  the  mortgage  :  Meir.r  \.  Jacobs,  sup.  (except  trade  fixtures  brought  on  to 
the  premises  by  a  tenant  of  the  mortgagor:  Sanders  v.  Dacis  (1885),  15 
Q.  B.  D.  218  ;  54  L.  J.  Q,.  B.  576),  and  fixtures  replacing  others,  even  though 
not  physicallj'  annexed :  Monti  v.  Barnes,  1901,  2  K.  B.  205  ;  70  L.  J.  K.  B. 
225,  will  pass  to  the  mortgagee.  Fixtures  cannot  be  sold  apart  from  the  land 
under  a  power  of  sale  contained  in  the  mortgage  :  Ex  p.  Bromn  (1879), 
9  Ch.  I).  390;  48  L.  J.  Bk.  10;  nor  under  the  power  conferred  by  the 
Conv.  Act,  1881  ;  and  if  a  provision  is  inserted  in  the  mortgage  to  remove 
and  sell  the  fixtures  apart  from  the  land  the  deed  must  be  registered  as  a 
bill  of  sale  :  Johns  v.  Ware,  sup.  In  the  absence  of  express  stipulation, 
a  borrower  can  remove  fixtures,  though  the  right  to  do  so  ceases  on  the 
mortgagee  taking  possession :  Ellis  v.  Glover,  1908,  1  K.  B.  388 ;  77 
L.  J.  K.  B.  251,  but  this  extends  only  to  removal  of  fixtures  effected  by  the 
borrower  for  the  i^urposes  of  his  trade:  (rough  v.  Wood,  1894,  1  Q.  B.  713; 
03  L.  J.  Q.  B.  564  ;  he  cannot  remove  fixtures  for  the  express  purpose  of 
preventing  the  mortgagee  claiming  them :  Huddersfield  Bnkg.  Co.  v.  Lister, 
1895,  2  Ch.  at  p.  282  ;  64  I..  J.  Ch.  523.  If  the  mortgage  is  bad  as  regards 
fixtures  :  Re  Yate^,  sup.  ;  Climjison  v.  Coles,  23  Q.  B.  D.  465  ;  58  L.  J.  Q.  B. 
346,    it   may    nevertheless   be    valid  -in    other    respects/:    Be    London    and 
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will  not  sever  from  the  land  or  remove  from  the  premises 
hereby  conveyed  [demised]  any  trade  or  other  fixtures  now  fixed 
or  hereafter  to  be  affixed  to  the  premises  except  for  the  purpose 
of  renewing  or  replacing  the  same  by  other  fixtures  of  equal  or 
greater  value,  And  also  will  not  do  or  permit  any  act  whereby  the  Not  to 
licences  (,~)  held  in  connexion  with  the  premises  or  any  of  them  iicences. 
may  become  void  or  voidable,  or  whereby  the  renewal  thereof 
may  be  endangered,  and  will  duly  renew  all  the  said  licences  as 
and  when  the  same  become  renewable  and  pay  all  costs  and 
expenses  necessary  to  obtain  such  renewal,  and  will  at  all  times 
conduct  the  business  in  a  lawful,  orderly,  and  proper  manner ; 

(iii.)  That  so  long  as  any  money  remains  due  under  tbese  To  pay  charges 
presents  the  Borrower  or  the  persons  deriving  title  under  him  ing  Act,  1910. 
will  pay  all  charges  which  may  be  imposed  in  respect  of  the  said 
licences  or  any  of  them  by  virtue  of  tlie  Licensing  (Consolida- 
tion) Act,  1910,  or  any  amendment  thereof,  and  that  in  default 
the  Mortgagee  [s]  or  the  persons  deriving  title  under  him  [them] 
may  pay  all  such  costs,  charges  and  expenses,  and  the  Borrower 
will  repay  the  same  with  interest  thereon  at  tlie  rate  aforesaid 
from  the  time  of  each  payment,  And  until  repayment  the  premises 
hereinbefore  conveyed  [demised]  and  assigned  (a)  shall  stand 
charged  with  the  amount  to  be  so  repaid  and  the  interest  thereon  ; 

(iv.)  That  so  long  as  any  money  remains    due    under  these  To  insure 
presents  the  Borrower  or  the  persons  deriving  title  under  him  as*weii  as"^^^ 
will  insure  and  keep  insured  all  buildings  and  trade  fittings  and  buiidmgs. 
fixtures  in  or  upon  tlie  premises  hereby  respectively  conveyed 
and  demised  against  loss  or  damage  by  fire  in  every  case  in  at 
least  a  sum  equal  to  three-fourth  parts  of  the  amount  required 
to  rebuild  the  same  in  case  of  total  destruction,  and  will  keep 
the  said  fittings  and  fixtures  in  good  repair  and  will  pay  every 
sum  from  time  to  time  payable  for  keeping  on  foot  every  such  to  keep  up 
insurance  and  for  keeping  on  foot  a  proper  Guarantee  Policy  ^^i[^^^^^ 
against   forfeiture   of    each    of    the    several   licences    aforesaid 

Lancashire.  <fcc.  Co.  (1888),  "W.  N.  3(3.     tSee  generally  on  this  subject,  Coote  on 
Mortgages,  7th  ed.,  Vol.  1.,  pp.  127  et  seip,  216  et  scj. 

(2)  See  Fin.  (1909-10)  Act,  1910,  Part  II.,  and  First  Schedule  for  new 
scale  of  licences. 

(a)  This  word  should  be  added  as  the  mortgage  includes  the  g(3odwill  of 
the  business. 
•    (6)  See  also,  as  to  guarantee  policies,  Form  No.  20,  suj). 
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No.  24. 

Provision  as 
to  repayment 
of  mortgage 
money  by 
instalments  of 
fixed  amounts. 


within  seven  days  after  the  first  clay  on  which  it  becomes 
payable  and  will  forthwith  deliver  to  the  Mortgagee  [s]  the 
policies  of  insurance  and  the  Guarantee  Policies  and  will  also 
when  required  deliver  to  him  [them]  or  the  persons  deriving  title 
under  him  [them]  the  receipt  for  every  sum  payable  as  aforesaid, 
and  in  default  that  the  Borrower  or  the  persons  deriving  title 
under  him  will  repay  to  the  Mortgagee  [s]  or  the  persons 
deriving  title  under  him  [them]  everj^  sum  which  under  the 
statutory  power  for  the  purpose  may  be  expended  by  [him 
or]  them  in  keeping  the  said  buildings  insured  to  the 
amount  aforesaid,  with  interest  thereon  at  the  rate  of  M — 
per  cent,  per  annum  from  the  time  of  each  payment,  and 
also  every  sum  which  may  be  expended  by  [him  or]  them  (and 
which  in  case  of  default  [he  or]  they  are  hereby  authorised  to 
expend)  in  keeping  up  or  restoring  any  such  Guarantee  Policy, 
with  interest  for  the  same  at  the  rate  aforesaid  from  the  time  of 
each  payment,  and  until  repayment  the  premises  hereinbefore 
conveyed  [demised]  and  assigned  shall  stand  charged  with  the 
amount  to  be  so  repaid  and  the  interest  thereon,  And  the 
covenant  as  to  insurance  hereinbefore  contained  shall  so  long  as 
the  same  is  duly  performed  be  in  satisfaction  of  the  statutory 
right  of  the  Mortgagee  [s]  or  the  persons  deriving  title  under 
[him  or]  them  to  effect  and  keep  on  foot  Fire  Insurances. 

(i.)  Provided    always,  that  if    the  Borrower   or  the  persons 
deriving  title  under  him  shall  pay  to  the  Mortgagee  [s]  or  the 

persons  deriving  title  under  him  [them]  the  said  sum  of  £ , 

with  interest  thereon  at  the  rate  aforesaid  [or  the  reduced  rate], 
by  the  instalments,  at  the  times,  and  in  the  manner  hereinafter 

mentioned  (tbat  is  to  say),  the  said  jDrincipal  sum  of  £. ,  by 

equal  half-yearly  payments  of  £ each  on  the day 

of and  the  day  of in  every  year  whereof  the 


first  is  to  be  paid  on  the day  of 


next,  and  the  interest 


on  the  principal  money  for  the  time  being  unpaid  by  half-yearly 

payments  on  the day  of and  the  day  of in 

every  year,  whereof  the  first  is  to   be  made  on  the  day  of 

next,  or  (as  to  each  such  payment  of  principal  and  interest) 

shall  make  the  same  within  thirty  days  next  after  the  day  so 
appointed  for  payment  thereof  resj)ectively,  interest  being  also 
paid  on  the  j)rincipal  money  for  so  much  (if  any)  of  such  thirty 
days  as  may  have  expired,  And  if  there  shall  not  have  been  any 
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breach  of  any  obligation,  statutory  or  otherwise,  binding  on  the 
Borrower  or  of  any  of  the  covenants,  whether  express  or  impHed, 
herein  contained  and  on  his  part  to  be  observed  and  performed 
(other  than  and  besides  the  covenants  for  payment  of  the 
principal  money  and  interest  hereby  secured),  then  the  Mort- 
gagee[s]  or  the  persons  deriving  title  under  him  [them]  shall 

accept   payment  of  the   said    sum   of    £ and  the   interest 

thereon  by  instalments,  at  the  times,  and  in  the  manner  aforesaid, 
and  will  not  require  payment  of  such  principal  money  otherwise 
than  by  such  instalments  ; 

(ii.)  Provided  also,  that  notwithstanding  the  provision  for  the  Provision  as  to 
payment  of  the  principal  money  hereby  secured  by  instalments,  power  of 
but  without  prejudice  to  the  same  provision,  such  principal  money  ^^^^    '' 
shall   be    deemed  to  become   due  within  the  meaning   of   the 
Conveyancing  and    Law   of    Property   Act,  1881,    and    for    all 
purposes  of  that  Act,  on  the day  of next. 

(i.)  Provided  always,  that  if  the  said  principal  sum  of  £ No.  25. 

hereby  secured  shall  be  paid  by  the  instalments  following  (that  The  same 

is  to  say),  the  sum  of  £ on  the  31st  day  of  December  next,  (^^^otherform). 

or  within  thirty  days  thereafter,  and  the  sum  of  £ on  the 

31st  day  of  December  in  every  subsequent  year,  or  within  thirty 
days  thereafter,  until  the  whole  of  the  said  principal  sum  shall 
be  paid,  and  if  every  half-yearly  payment  of  interest  due  under 
these  presents  shall  be  paid  upon  the  day  hereinbefore  appointed 
for  the  payment  thereof,  or  within  thirty  days  thereafter  [and 
if  the  covenant  herein  contained  for  keeping  the  premises 
insured  against  loss  or  damage  by  fire  shall  be  duly  observed 
and  performed  (c)] ,  then  and  in  such  case  the  payment  of  the 
said  principal  sum,  or  any  part  thereof,  shall  not  be  required 
otherwise  than  by  such  instalments  as  aforesaid. 

(ii.)  Provided  also,  that  upon  any  sale  under  the  statutory 
power  a  Purchaser,  as  well  before  as  after  conveyance,  shall 
not  be  bound  or  concerned  to  see  or  inquire  whether  any  default 
has  been  made  in  i^ayment  of  the  said  principal  sum  or  any 

{bb)  See  Walsh  v.  Derrick  (1903),  19  T.  L.  R.  209. 

('■)  If  the  mortgaged  property  is  leasehold,  substitute  for  the  words  iu 
brackets  : 

and  if  the  covenants  of  the  Borrower  herein  contained  and  all 
statutory  covenants  and  obligations  binding  on  him  in  respect 
of  the  premises  shall  be  duly  observed  and  performed. 
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No.  26. 

Power  for 
Borrower  to 
pay  mortgage- 
money  by 
instalments 
of  unfixed 
amounts  ((?). 


No.  27. 

Power  for  tlie 
Borrower  to 
pay  off  part  of 
tlie  principal 
money. 


instalment  thereof,  or  any  interest  thereon,  contrary  to  the 
proviso  last  hereinbefore  contained,  or  otherwise  as  to  the 
necessity  or  propriety  of  the  sale,  or  be  affected  by  notice  that 
no  such  default  has  been  made  as  aforesaid  or  that  the  sale  is 
otherwise  unnecessary  or  improper. 

Peoyided  also,  that  the  Borrower  or  the  persons  deriving 
title  under  him  may  on  any  half-yearly  day  hereinbefore 
fixed  for  payment  of  interest,  upon  giving  at  least  one  calendar 
month's  notice  in  writing  to  the  Mortgagee  [s]  or  the  persons 
deriving  title  under  [him  or]  them,  pay  off  all  or  any  part 
of  the  principal  money  for  the  time  being  owing  on  the 
security  of  these  presents,   but   so  that  not  less  than  the  sum 

of  £ shall  be  paid  oft'  at  any  one  time,  and  so  that  upon 

any  payment  of  principal  as  aforesaid  the  interest  on  the 
whole  principal  money  for  the  time  being  owing  as  aforesaid 
shall  be  paid  :  Provided  (e)  that  any  such  partial  payment  shall 
not  prejudice  or  affect  the  payment  in  due  course  of  the  instal- 
ments of  principal  money  subsequently  payable  pursuant  to  the 
provision  for  that  purpose  hereinbefore  contained. 

Peovided  always,  tha^'  the  Borrower  or  the  persons  deriving 
title  under  him  may  at  any  time  or  from  time  to  time  pay  in 
or  towards  discharge  of  the  principal  money  for  the  time  being 

due  on  this  security  any  sum  not  less  than  £ and  being 

a  multiple  of  i^lOO:  Provided  that  notice  in  writing  of  the  day 
of  payment  and  of  the  amount  intended  to  be  paid  be  given  to 
the  Mortgagee  [s]  or  the  persons  deriving  title  under  him 
[them]  not  less  than  three  calendar  months  before  the  day 
for  payment  mentioned  in  the  notice,  and  on  the  expiration 
of  such  notice  or  within  fourteen  days  thereafter  payment  shall 
be  accepted :  Provided  that  all  interest  due  under  these  presents 
down  to  the  last  preceding  half-yeai'ly  date  for  payment  of 
interest  shall  have  been  paid  and  that  any  further  interest  on 
the  principal  money  paid  be  also  paid  at  the  same  time. 


((?)  Unless  Form  No.  24  oi"  No.  25  is  also  used,  this  power  will  be  added  as 
a  proviso  to  the  usual  covenant  to  pay  principal  and  interest. 

(e)  This  proviso  is  not  required  unless  either  Form  No.  24  or  No.  25  is  used 
as  well, 
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Provided  always,  that  if  the  Borrower  or  the  persons  deriving      No.  28. 
title  under  him  shall  at  any  time  or  from  time  to  time  sell  any  Mortgagees  to 
of  the  premises  hereby  conveyed  at  a    price   approved  by   the  concur  in  sales 
Mortgagee  [s]  or  the  persons  deriving  title  under   him    [them]    and  accept 
\_or   by   a    competent   valuer],  then    the   Mortgagee [s]    or   the  pLrrdisdiarge. 
persons  aforesaid,  after  receipt  by  [him  or]  them  of  not  less  than 
three  calendar  months'  previous  notice  in  writing  of  the  intention 
to  make  payment,  and  provided  that  all  interest  due  under  these 
presents  down  to  the   last  preceding  half-yearly  date  for  pay- 
ment of  interest  shall  have  been  paid,  and  that  any  further  interest 
on  the  principal  sum  paid  be  also  paid  at  the  same  time,  will,  at 
the  expiration  of  the  notice  or  within  fourteen  days  thereafter, 
accept   payment   towards    discharge    of    the    principal    money 
hereby  secured  of  the  net  money  arising  from  any  such  sale  after 
payment    thereout    of   a   sum    not    exceeding    Ji^ —    per    cent, 
thereon  for  expenses,  and  will  concur  in  the  conveyance  to  the 
Purchaser,  but  so  that  the  Mortgagee  [s]  or  the  persons  aforesaid 

be  not  required  to  accept  payment  of  more  than  J6 in  the 

whole   nor   of    any    one   sum    less    than    ^ or   not   being 

a  mullij^le  of  .i'lOO,  and  that  in  case  the  said  three  calendar 
months'  notice  shall  not  have  expired  or  the  purchase-money  for 
the  time  being  received  shall  not  be  sufficient  to  make  up  the 

sum  of  £ or  a  greater  sum  being  a  multiple  of  i^lOO,  such 

purchase-money,  or  the  balance  beyond  the  said  sum  of  £ 

or  any  greater  sum  as  aforesaid,  shall,  at  the  option  and  risk  of 
the  Borrower  or  the  persons  deriving  title  under  him,  be 
deposited  at  some  Bank  in  London  or  invested  in  the  purchase 
of  £2  10s.  per  cent.  Consolidated  Stock  in  the  joint  names  of  the 
Borrower  or  the  persons  deriving  title  under  him  and  of  the 
Mortgagee [s]  or  the  persons  deriving  title  under  [him  or]  them, 
and  the  interest  or  dividends  on  the  deposit  or  the  stock  shall  be 
accumulated  by  depositing  or  investing  the  same  in  like  manner 

until  the  notice  has  expired  or  a  sum  of  i' or  a  greater  sum 

being  a  multiple  of  £100  can  be  thereby  provided  as  the  case 
may  be,  and  thereupon  the  required  sum  shall  be  taken  out  of 
the  deposit  or  raised  by  sale  of  stock,  and  shall  be  paid  to  and 
accepted  by  the  Mortgagee  [s]  or  the  persons  deriving  title  under 
[him  or]  them  as  hereinbefore  provided,  and  the  balance  (if  any) 
shall  continue  deposited  or  invested  and  the  interest  or  dividends 
thereon  shall  continue  to  be  accumulated  as  aforesaid  until 
a  further  sum  of  £ can  be  thereby  provided. 
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No.  29.  Provided   always,    that    the    Mortgagee  [s]    or   the   persons 

Mortga'^ee  to     deriving  title  under  him  [them]  will  at  any  time  and  from  time 
accept  new        to  time  at  the  request  and  cost  of  the  Borrower  or  the  persons 

security  under  ....  . 

the  approval  of  deriving  title  under  him  release  to  him  or  them  all  or  any  of  the 
hereditaments  hereby  conveyed  upon  a  conveyance  being  made 
at  the  like  cost  to  the  Mortgagee  [s]  or  the  i)ersons  deriving  title 
under  him  [them]  of  otiier  hereditaments  of  a  sufficient  value 

to  be  approved  by  the  Judge  to  whom  the  said  action  of 

stands  assigned,  and  the  title  to  which  hereditaments  shall  also 
be  approved  by  the  said  Judge,  such  conveyance  to  be  subject 
to  the  like  right  of  redemption  as  may  for  the  time  being  be 
subsisting  under  these  presents. 

No.  30.  The  Mortgagee  [s]    hereby   covenant  [s]    with    the   Borrower 

r     7~.     i        that  if  on  any  half-yearly  day  hereinbefore  fixed  for  payment  of 

Provision  for       ^  ... 

reduction  of  interest,  or  within  thirty  days  next  after  any  such  day,  there 
half-year  to  shall  be  paid  to  the  Mortgagee  [s]  interest  on  the  principal 
la  -year(r7).  ii;ioney  hereby  secured  at  the  reduced  rate  of  £ —  per  cent, 
per  annum  for  the  half-year  ending  on  such  half-yearly  day 
[and  there  shall  not  have  been  any  breach  of  any  obligation, 
statutory  or  otherwise,  binding  on  the  Borrower  or  of  any  of  the 
covenants,  whether  express  or  implied,  herein  contained  and  on 
his  part  to  be  observed  or  performed  other  than  and  besides  the 
covenant  for  payment  of  the  principal  money  and  interest 
hereby  secured  (/<)],  then  the  Mortgagee  [s]  or  the  persons 
deriving  title  under  him  [them]  will  accept  interest  for  such 
half-year  at  the  reduced  rate  of  £ —  per  cent,  per  annum,  but 
this  provision  shall  not  take  effect  (?)  while  the  Mortgagee  [s]  or 
the  persons  deriving  title  under  him  [them]  are  in  possession 
under  these  presents  as  mortgagees  in  possession,  nor  in  any 
half-year  while  any  interest  previously  accrued  may  remain 
unpaid,   nor  after   judgment   may  have  been  obtained  by  the 

(/)  It  is  assumed  in  this  Form  that  the  mortgage  is  made  under  an  order 
of  the  Court,  but  it  can  be  adapted  to  other  circumstances. 

(.'/)  The  mortgagees  will  be  bound  without  executing  the  mortgage. 

(/i)  The  covenant  for  payment  is  always  broken.  The  words  within 
brackets  are  inserted  wbere  the  statutory  power  to  lease  is  not  excluded  or 
the  borrower  has  entered  iuto  any  covenants  besides  the  covenant  to  pay. 

(t)  A  mortgagee  in  possession  is  entitled  to  the  higher  rate :  Bri<jht  v. 
Camphell{\S^9),Al  Ch.  D.  388;  and  sec  Wrnjleu  v.  0111,  190G,  1  Ch.  ICo  ; 
75  L.  J.  Ch.  210.  -  / 
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Mortgagee  [s]  or  the  persons  deriving  title  under  hiui  [them]  for 
payment  of  principal,  interest  and  costs,  nor  after  the  expiration 
of  any  notice  given  by  the  Mortgagee  [s]  requiring  payment  of 
any  principal  money  hereby  secured. 

Provided  always,  that  if  and  whenever  a  half-year's  interest      No.  31. 
for  the  said  principal  sum  of  M ,    at  the  rate  of  £. —  per  ,;;;  : 

J-  J^  '  ■■■  The  same  (a 

cent,  per  annum,  shall  be  paid  upon  the  half-yearly  day  herein-  short  form). 
before  fixed  for  payment  of  interest,  or  within  thirty  days 
thereafter,  the  same  shall  be  accepted  in  satisfaction  for  the 
interest  at  the  rate  of  £ —  per  cent,  per  annum  payable  for 
that  half-year  under  the  foregoing  covenant,  but  no  claim  for 
reduction  shall  be  made  under  this  clause  in  respect  of  any 
half-yearly  payment  of  interest  not  made  within  the  time 
aforesaid. 

The  Mortgagee  [s]  hereby  covenant  [s]  with  the  Borrower  that      No.  32. 
if  continuously  on  each  half-yearly  day  hereinbefore  fixed  for  z,     ~     , 

^  »/»'./  Provision  tor 

payment  of  interest,  or  within  thirty  days  next  after  each  such  reduction  of 

i--,.  ,         interest,  pay- 

day, there  shall  be  paid   to   the   Mortgagee  [sj   interest  on  the  ment  being 

principal   money  hereby  secured   at   the  reduced   rate   of  £ — 

per  cent,  per  annum  for  the  half-year  ending  on  such  half-yearly 

day,  [and  so  long  as  there  is  not  any  breach  of  any  obligation, 

statutory  or  otherwise,  binding  on  the  Borrower  (A),  or  of  any  of 

the  covenants,  whether  express  or  implied,  herein  contained  and 

on  his  part  to  be  observed  or  performed,  other  than  and  besides 

the  covenant  for  payment  of  the  principal  money  and  interest 

hereby  secured  (/)],  then  the  Mortgagee  [s]  or  the  persons  deriving 

title  under  him  [them]  will  accept  interest  for  such  principal 

money  at  the  reduced  rate  of  £ —  per  cent,  per  annum  (jii). 

{k)  A?,  for  instance,  the  obligation  to  deliver  the  counterpart  of  leases  : 
Conv.  Act,  18S1,  s.  IS  (11). 

(/)  This  covenant  is  always  broken.  The  words  in  brackets  will  only  be 
inserted  where  the  statutory  power  of  leasing  is  not  excluded,  or  where  there 
is  a  covenant  as  to  Fire  Insurance,  or  Life  Policies,  or  rent  of  leaseholds,  or 
the  like. 

(»i)  There  may  sometimes  be  a  doubt  whether  an  omission  to  pay  intei'est 
for  one  half-year  within  thirty  days  puts  an  end  to  the  right  of  reduction, 
see  Stanhope  v.  Manners  {11 GH),  2  Eden,  197  ;  Williams  v.  Monjan,  1906,  1  Ch. 
804  ;  To  L.  J.  Ch.  480.  This  Form  does  put  an  end  to  the  right.  The  two 
preceding  Forms  put  an  end  to  the  right  for  that  half-year  only. 
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No.  33. 

Agreement  for 
mortgage  to 
continue  for 
time  cer- 
tain (n). 


(i.)  The  Mortgagee [s]  hereby  covenant [s]  with  the  Borrower 
that  if  on  each  half-yearl}^  day  hereinbefore  fixed  for  payment 

of  interest,  and  continuously  during  the  period  of •  years 

from  the  date  of  these  presents,  or  within  thirty  days  next  after 
each  such  day,  there  shall  be  paid  to  the  Mortgagee  [s]  interest 
on  the  principal  money  hereby  secured  at  the  [reduced  (o)]  rate 
of  £ —  per  cent,  per  annum  up  to  that  half-yearly  day  [and 
there  shall  not  be  any  breach  of  any  obligation,  statutory  or 
otherwise,  binding  on  the  Borrower  or  of  any  of  the  covenants, 
whether  express  or  implied,  herein  contained  and  on  his  part 
to  be  performed  or  observed,  other  than  and  besides  the  covenant 
for  payment  of  the  principal  money  and  interest  hereby 
secured  (j>)],  then  the  Mortgagee [s]  or  the  persons  deriving 
title  under  him  [them]  will  not  before  the  expiration  of  the  said 

period  of years  require  payment  of  the  principal   money 

hereby  secured,  or  any  part  thereof  (q) ; 

(ii.)  And  the  Borrower  hereby  covenants  with  the  Mortgagee[s] 
that  the  whole  principal  money  hereby  secured  shall  be  allowed 

to  remain    on    this    security    during    the    said    period  of  

years  (/•) ; 

(iii.)  Provided  always,  that  notwithstanding  the  restriction 
hereinbefore  contained  on  the  right  to  require  payment  of 
principal  money,  but  without  prejudice  to  the  same,  such 
principal  money  shall  be  deemed  to  become  due  within  the 
meaning  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
and  for  all  the  purposes  of  that  Act  on  the  day  on  which  such 
principal  money  is  hereinbefore  covenanted  to  be  paid  (s). 

(ft)  Trustees  should  not,  as  a  rule,  agree  to  lend  money  for  a  term  certain 
xmless  they  are  so  authorised  under  the  trust  instrument :  Vkhenj  v.  Emns 
(1864),  33  Beav.  376 ;  33  L.  J.  Ch.  261. 

(o)  In  the  case  of  interest  reducible  on  punctual  payment  this  should  be 
the  reduced  rate. 

{j')  As  to  the  words  in  brackets,  see  notes  to  last  Form. 

(q)  As  to  waiver  of  the  default  in  payment  of  interest,  see,  Lan</ri<l</e  v. 
Faijne  (1862),  2  John.  &  H.  423  ;  Keene  v.  Biscoe  (1878),  8  Ch.  D.  201  ;  47 
L.  J.  Ch.  644.  As  to  when  time  begins  to  run  for  the  purjjose  of  the  Statutes 
of  Limitation,  see,  Beeves  v.  Butcher,  1891,  2  Q.  B.  509;   60  L.  J.  Q.  B.  619. 

(r)  This  covenant  is  valid  :  Teeimi  v.  Smith  (1882),  20  Ch.  D.  724  ;  51  L.  J. 
Ch.  621  ;  Biycjs  v.  Hoddhiott,lS98,  2  Ch.  307  ;  67  L.  J.  Ch.  540  ;  but  the  period 
must  be  reasonable  :  Morgan  v.  Jefrei/s,  I'JlO,  1  Ch.  620  ;  79  L.  J.  Ch.  360. 

(s)  This  clause  seems  to  be  required  to  prevent  any  question  as  to  the  date 
when  the  statutory  powers  of  sale,  &c.,  arise. 
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Provided  always,  that  payment  of  the  principal  money  hereby      No.  34. 
secm-ed  shall  not  be  required  until  the  expiration  of years  ,;;; " 

1  T  1  «      .  p     .  ,  The  same  (a 

from    the   date   hereof,    if   m   the   meantime   every  half-yearly  short  form). 

payment  of  interest  shall  be  made  upon   the  day  hereinbefore 

appointed  for  payment  thereof,  or  within  thirty  days  thereafter 

[and  the  covenant  of  the  Borrower  herein  contained  for  keeping 

the  premises  insured  against  loss  or    damage  by  fire  shall  be 

duly    observed  and    performed  {t)~\  :  But    upon    any  sale   made 

under  the  statutory  power  before  the  expiration  of  the  aforesaid 

period,  the  Purchaser  shall  not  be  bound  or  concerned  to  see 

or  inquire  whether  such  sale  is  consistent  with  this  provision, 

and  if  a  sale  is  made  in  breach  thereof  the  title  of  the  Purchaser 

shall  not  be  impeached  on  that  account  : 

Provided  also,  that  the  Borrower  or   any    person   claiming 
under  him  shall  not  be  at  liberty  to  pay  off  the  said  principal 

sum  of  £ ,  or  any  part   thereof,    before  the   expiration  of 

years    from  the  date  hereof,  unless  the  Mortgagee  [s]   or 

the  persons  deriving  title  under  him  [them]  shall  be  willin» 
to  receive  the  same  earlier,  nor  to  pay  the  same  on  or  after  the 
expiration  of  the  said  period  without  giving  the  usual  six  calendar 
months'  notice  of  intention  so  to  do. 

The  Borrower  hereby  covenants  with  the  Mortgagee  [s  and  with      No.  35. 
each  of  theml  that  if  before  the  premises  hereby  assigned  [con-    :; ~. — 

-J  _  .     -^  .       .  Accumulatiou 

veyed]  fall  into  possession  any  interest  upon  the  principal  money  clause  mmort- 
hereby  secured  or  on  any  accumulations  of  interest  arising  under  version  («). 
this  present  provision  and  added  to  principal  money  shall  not  be 
paid  on  any  half-yearly  day  hereinbefore  appointed  for  payment 
of  interest,  or  within  thirty  days  next  after  such  half-yearlj'  day, 
then    from    and    after   such    default  in  payment  and  until  the 

{()  If  the  mortgaged  property  is  leasehold,  substitute  for  the  words  in 
brackets : — 

and  the  covenants  of  the  Borrower  herein  contained  and  all 
statutory  covenants  and  obligations  Innding  on  him  in  respect 
of  the  premises  shall  be  duly  observed  and  performed. 

(«)  Such  a  clause  is  valid,  see,   Clarksoti  v.  Henderson  (1880),   14  Ch.  D. 
348;  49  L.  J.   Ch.  289;  Halt  v.   Manpiess  of  Northampton,   1892,   A.  C.   1  ; 
61  L.  J.  Ch.  49.     See  also  an  article  in  45  Sol.  J.  404. 
.  When  the  Form  is  used  see  that  the  stamp  will  l>e  sufficient  to  cover  Stamp. 
interest  converted  into  principal. 
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premises  fall  into  possession,  but  without  prejudice  to  the  right  of 
the  Mortgagee  [s]  to  require  payment,  or  to  the  right  of  the 
Borrower  after  due  notice  to  make  paj^ment  at  any  time  of  the 
principal  money,  interest  and  accumulations  of  interest  hereby 
secured,  the  sum  due  in  respect  of  the  half-year's  interest  so  unpaid 
shall  become  principal  money  as  from  the  half-yearly  day  on 
which  it  became  due  and  be  added  to  the  principal  money  hereby 
secured,  and  shall  carry  interest  at  the  rate  of  M —  per  cent,  per 
annum  from  the  half-yearly  day  on  which  such  half-year's  interest 
became  due,  and  the  interest  upon  all  sums  so  converted  into 
principal  money  shall  be  payable  on  the  half-yearly  days  afore- 
said, so  that  all  interest  unpaid  on  the  original  principal  sum 
hereby  secured  and  on  all  sums  converted  into  principal  money 
under  this  present  provision  shall  become  accumulated  in  tbe 
way  of  compound  interest  with  half-yearly  rests,  and  tbe 
Borrower  will  when  the  premises  fall  into  possession  pay  to  the 
Mortgagee  [s]  {x)  the  said  accumulated  fund  as  well  as  the 
original  principal  sum  hereby  secured,  with  interest  thereon 
respectively  at  the  rate  aforesaid  until  payment,  and  such  fund 
and  sum  and  the  interest  thereon  shall  constitute  a  charge  on 
the  premises  hereby  assigned  [conveyed],  and  those  premises 
shall  not  be  redeemed  except  on  payment  of  all  principal  money 
hereby  secured,  and  all  interest  and  accumulations  made  as  afore- 
said of  interest  on  such  principal  money  and  accumulations  : 

Recovery  (,r)  Under  a  mortgage   of    a   reversionary  interest  in    personalty   (even 

of  interest.  tliough  invested  on  mortgage  of  real  estate)  more  than  six  years'  arrears  of 
interest  can  be  reco-yered  :  Smith  v.  IfiR  (1878),  9  Ch.  D.  l-JS  ;  47  L.  J.  Ch. 
788  ;  ClarJcson  v.  Henderson  (1880),  14  Ch.  D.  348  ;  49  L.  J.  Ch.  289  (where 
there  was  an  accumulation  clause,  and  (/.  Salt  v.  Marquess  of  Northampton, 
1892,  A.  C.  1  ;  61  L.  J.  Ch.  49);  MeUersh  v.  Brown  (1890),  45  Ch.  D.  22j; 
60  L.  J.  Ch.  43.  In  the  absence  of  an  accumulation  clause  not  more  than 
six  yeai's'  arrears  can  be  recovered  in  the  case  of  a  reversionarj'  interest  in 
realty,  or  proceeds  of  sale  thereof :  Bowyer  v.  Woodman  (1867),  L.  E.  3  Ecj. 
313  ;  or  money  charged  on  land,  see,  Smith  v.  HiU,  sup.  ;  but  the  mortgagee 
is  not  limited  to  six  years'  arrears,  either  on  exercising  his  power  of  sale  : 
Edmunds  v.Waugh  (1866),  L.  E.  1  Eq.  418  ;  Be  Marshfield  (1887),  34  Ch.  TJ. 
721  ;  56  L.  J.  Ch.  599  ;  or  in  an  action  to  redeem  :  Dingle  v.  Coppen,  1899, 
1  Ch.  726;  68  L.  J.  Ch.  337;  and  see  Rt  lAoijd,  1903,  1  Ch.  385;  72  L.  J.  Ch. 
78;  ReHazeldine,  1908,  1  Ch.  34;  77  L.  J.Ch.  97. 

The  above  clause  purports  to  charge  the  accumulated  fund  on  the 
propertj'  when  it  falls  into  possession  and  thus  prevent  any  question  arising 
as  to  recoverj'  of  arrears  of  interest  in  the  case  of  realty. 
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Provided  always,  that  the  Borrower  roay  at  any  time  after 
three  calendar  months'  previous  notice  in  writing  given  for  the 
purpose  to  the  Mortgagee  [s]  pay  to  him  [them]  all  interest  and 
accumulations  of  interest  for  the  time  being  due  to  him  [them] . 

The  Borrower  hereby  covenants  with  the  Mortgagee  [s  and  with      No.  36. 
each  of  them]  that  he  will  on  demand  pay  to  the  Mortgagee  [s]  all  ~       77 
30sts,  charges  and  expenses  to  be  incurred,  or  which  the  Mort-  pay  costs  of 

r   T  1  T  1    1  •  1         i  i_  obtaining  stop 

gagee[s]  may  be  ordered  to  pay  m  or  about  or  consequent  on  order,  &c.  (?/). 
obtaining,  giving,  removing  or  withdrawing  any  stop  order  or  any 
other  order  or  any  notice  required  to  complete  the  validity  of  this 
security  upon  the  money  or  investments  for  the  time  being  com- 
prised therein,  or  in  making  application  or  appearing  or  attending 
in  any  action  or  proceeding  affecting  such  money  or  investments 
for  the  purpose  of  receiving  or  recovering  or  attempting  to  receive 
or  recover  the  same  or  any  part  thereof  or  any  income  thereof, 
or  otherwise  protecting  or  enforcing  the  security  intended  to  be 
hereby  made,  together  with  interest  on  the  amount  of  all  sucli 
costs,  charges  or  expenses  at  the  rate  of  £ —  per  cent,  per  annum 
computed  from  the  date  at  which  the  same  were  respectively 
paid  by  the  Mortgagee  [s],  and  until  paj'ment  such  amount  and 
the  interest  thereon  shall  be  a  charge  on  the  premises  hereby 
conveyed  [demised]  [and  assigned] . 

Provided   always  that  without  prejudice  to  the  rights  and      No.  37. 
remedies  of  the  Mortgagee  [s]   and  the  enforcement  thereof  in  Liability  as 
such  order  and  manner  as  may  be  thought  proper,  the  premises  g®Q^^.Q^^g^.  .^^^i 
hereby  conveyed  shall  be  and  remain  charged  with  and  primarily  the  mortgaged 
liable  in  exoneration  of  the  Borrower  and  his  real  and  personal 
representatives  to    the  payment    of   the   principal    money   and 
interest  hereby  secured  {ijij). 

Provided  always,  that  without  prejudice  to  any  rights  of  the      -kt  •  og 
said  [^Surety']  against  the  Borrower  as  principal  debtor,  the  said 


Surety  to  be 


(y)  See  R.   S.  C,  1883,  0.  id,  rr.  2  et  seq.,  12  et  seq.  liable  as  a 

(iiy)  This  Form  is  generally  used  when  a  tenant  for  life  joins  to  covenant  debtor  (^). 

to  pay  principal  aud  interest,  he  does  not,  as  regards  the  mortgagee,  thereby  — 

become  a  surety  :  Nidi„las  v.  Ridley,  1904,  1  Ch.  192  ;  73  L.  J.  Ch.  Ub.  Reasons  for 

•'  ^'  >  '  joining  -surety. 

\z)  In  cases  where  the  personal  covenants  of  the  borrower  cannot  safely 

be  relied  upon,  e.7.,   in  mortgages  of  reversionary  interests,  it  is  desirable 

to  join  a  third  party  for  the  purpose  of  guaranteeing  the  principal  and 

interest,    or    the  interest    alone,  and  the  perfoimanee    of    the    borrower's 

covenants.     C'aie  should  be  taken  that  the  surety  is  independently  advised 
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Surety  dis- 
charged from 
liabilitj'  by 
new  arrange- 
ment witli 
debtor,  e.g., 
by  giving  him 
further  time, 


unless  all 
surety's  reme- 
dies against 
debtor  are 
unaffected. 


\_Surdji\  shall  under  the  covenant  by  him  hereinbefore  contained 
be  deemed  a  principal  debtor  and  not  merely   a   surety,  and 

and  is  a  suitable  person,  as  in  some  cases,  e.g.,  where  the  borrower  is  the 
surety's  father,  the  Court  will  presume  that  the  siu-ety  is  acting  under  the 
undue  influence  of  the  borrower  :  Withers  on  Reversions,  1(33  et  seq. 

Where  a  person  joins  as  suretj'  it  is  necessary  that  he  shoidd  be  made 
acquainted  with  all  the  circumstances  and  facts  which  bear  upon  or  can 
affect  his  position,  for,  if  he  is  kept  in  ignorance  of  anything  which  might 
have  influenced  him   in  undertaking  the  obligation,  the  creditor  will  have 
no  remedy  against  him  ;  and  in  order  to  preserve  his  obligation  care  must 
be  taken  in  all  subsequent  transactions  between  the  principal  debtor  and  the 
creditor  that  no  arrangement  is  made  between  them  either  as  to  the  paj'ment 
of   the  debt  or  the  securities  which  can    prejudiciallj^   affect  the  surety's 
position.     Thus,  if  further  time  is  given  by  the  creditor  to  the  principal 
debtor  for  the  payment  of  the  debt  [Nishet  v.  Smith  (1785),  2  Bro.  C.  C. 
579)  without  the  surety's  consent,  and  without  reserving  a  right  to  proceed 
against  the  surety  [Oierend  Gurney  &  Co.  v.   Oriental  Fin.    Corpn.  (1874), 
L.  E.  7  H.  L.  348  ;  41  L.  J.  Ch.  332  ;  Boltony.  Bucl-enham,  1891,  1  Q.  B.  278  ; 
60  L.  J.  Q.  B.  261 ;  Bolton  v.  Salmon,  1891,  2  Ch.  48  ;  60  L.  J.  Ch.  239;  and 
see  Bouse  v.    Bradford  Bnhj.    Co.,   1894,   2  Ch.   32;    18:)4,  A.  C.   586;    63 
L.  J.  Ch.  337,  890  ;  and  Greenwood  v.  Francis,  1899,  1  Q.  B.  312  ;  68  L.  J.  Q.  B. 
228),  or  if  the  creditor,  without  the  consent  of  the  surety,  compounds  with 
the  principal  debtor  or  releases  him  from  payment  of  the  debt  {Wehh  v. 
Heiuitt  (1857),  3  K.  &  J.  438  ;  NicJwlson  v.  Bevill  (1836),  4  Ad.  &  El.  675  ; 
5  L.  J.  K.  B.  129),  the  surety  will  be  discharged  (see  Bees  v.  Berrinyton  and 
the  notes  thereon  in  Wh.   and  Tud.    L.   C.   in   Equity,   7th  ed.,  Vol.  II., 
pp.   568  et  se(j.),  though  a  binding  agreement  made  by  a  creditor  with  a 
stranger  (or  a  co-surety  :   Clarke  v.  Birleij  (1889),  41  Ch.  I).  422 ;  58  L.  J.  Ch. 
616)  to  give  time  to  the  j^rincipal  debtor  will  not  operate  as  a  discharge: 
Fraser  v.  Jordan  (1857),  8  El.  &  Bl.  303  ;  26  L.  J.  Q.  B.  288.     But  it  seems 
that  a  covenant  not  to  sue  the  principal  debtor,  subject  to  a  proviso  that 
the  creditor  should  not  be  prevented  from  suing  any  other  person  than  the 
principal  debtor  who  might  be  liable  to  pay  the  money,  does  not  dischai'ge 
the  sm-ety  :  Price  v.  Barl'er  (1855),  4  El.  &  Bl.  760  ;  24  L.  J.  Q.  B.  130  ;  Green 
v.  Wynn  (1869),  L.  E.  4  Ch.  204;  38  L.  J.  Ch.  220;  Bateson  v.  Goslin(/{lS:i), 
L.  E.  7  C.  P.  9  ;    41  L.  J.  C.  P.  53  ;   Commercial  Bl:,  dr.  v.  Jones,    1893, 
A.  C.  313;  ()2  L.  J.  P.  C.  104.     The  surety  will  not,  however,  be  released 
from  his  obligations  if  his  remedies  are  not  affected  by  the  arrangement 
between  the  creditor  and  the  principal  debtor  {Ilulme  y.  Coles  (1827),   2  Sim. 
12  ;  Price  v.  Edmunds  (1830),  10  B.  &  C.  578  ;  8  L.  J.  (O.  S.)  K.  B.  119),  or 
if  farther  time  is  given  with  the  consent  of  the  suretj',  or  if  the  right  of 
the  principal  debtor  to  proceed  against    the    surety    is    clearly    reserved 
{Boulthee  v.  Sttd,hs  (1810),  18  Ves.  20;   WeU  v.  Hewitt,  snp.),  or  if  the  surety 
has  expressly  bound  himself  by  the  deed  creating  the  suretj'ship  to  con- 
tinue liable  {Perry  v.  Nat.   Prov.  Bk.  of  England,  1910,  1  Ch.  464),  or  by 
the  creditor  not  taking  proceedings  against    the  principal  debtor  for   Ihe 
payment  of  the  debt,  or  by  his  taking  an  additional  security  or  afterwards 
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accordingly  shall  not  be  discharged,  nor  shall  his  liability  be 
affected  by  any  giving  of  time  for  payment  of  principal  money 

releasing  such  further  security  {N'ewton  v.  Cltorlton  (1853),  10  Hare,  640); 
but  the  surety  would  be  released  if  the  creditor  were  to  take  from  the 
debtor  a  security  in  substitution  for  all  or  any  of  the  original  securities : 
Minjfiew  V.  Boyes  (1910),  103  L.  T.  1  ;  ^Yh.  &  Tud.  L.  C.  in  Equity,  Tth  ed.. 
Vol.  II.,  p.  598. 

If  there  are  two   sureties,    and   the   creditor  releases  one,   such  release   Release  of  one 
operates  as  a  release  of  the  other  :  Nicholson  v.  ReviV,  sap.  ;  Evans  v.  Bremridge  ^"^'^''^''y  ^^  '*' 
(1855),  2  K.  &  J.  183  ;  8  De  G.  M.  &  G.  100  ;  25  L.  J.  Ch.  334  ;  and  this  applies   others. 
equally  whether  the  obligation  arises  upon  a  judgment  or  upon  any  other 
secvu-ity  :  BeE.  W.  A.,  1901,  2  K.  B.  642  ;  70  L.  J.  K  B.  810.   So,  if  the  mort- 
gage deed  is  drawn  in  such  a  manner  that  several  sureties  shall  enter  into 
joint  and  several  covenants,  the  execution  of  all  is  necessary  in  order  to 
affect  all  or  any  of  them  :  Evans  v.  Bremridge,  siq). ;  Fitzgerald  v.  M'Cowan, 
1898,  2  Ir.  E.   1  ;  Xat.  Frov.  Bh.    of  England  v.  Brachenhury   (1906),  22 
T.  L.  E.  797.     If  a   surety  pays  the   debt   of  the   principal  debtor,    he  is   Surety  paying 

entitled  to  stand  in  the  place  of  the  creditor  as  to  all  his  remedies  and  the   ^     .  eJ^j-'tled 

.  ^  to  stand  ni 

benefit  of  all  his  securities  (whether  they  be  land,  specialty,  or  otherwise)   place  of 

for  the  payment  of  his  debt :   Newton   v.    (Jhorlton,  sup.  ;  Forhes   v.  Jarhson    creditor. 

(1882),  19  Ch.  D.  615  ;  51  L.  J.  Ch.  690  ;  Mercantile  Law  Amendment  Act, 

1856,  s.  5  ;  and  this  applies  even  if  such  surety  has  not  obtained  actual 

assignment  of  the  judgment :  Re  M'Myn  (1886),  33  Ch.  D.  575  ;  55  L.  J.  Ch. 

845.     Under  a  joint  and  several  suretyship  the  death  of  one  of  the  sureties 

does  not  by    itself    determine    the   liability   of    the   surviving   co-surety : 

Beckett  v.  Addijman  (1882),  9  Q.  B.  D.   783;  51   L.  J.  Q.  B.   597,  see,  also 

Re  Ennis,  1893,  3  Ch.  238 ;  62  L.  J.  Ch.  991,  and  Re  Grace,  1902,  1  Ch.  733  ; 

71  L.  J.  Ch.  358. 

Where  a  surety  or  one  of  several  co-sureties  is  liable  for  an  actual  accrued  Accrued 
debt  and  admits  liability,  he  can  compel  the  principal  debtor   to    relieve  <iebt. 
him  from  his  liability  by  paying  oil  the  debt :  A  scherson  v.  Tredegar  Dry 
Dock,  &c.  Co.,  1909,  2  Ch.  401 ;  78  L.  J.  Ch.  697. 

Where  one  of  several  co-sureties  discharges  the  liability  or  part  of  the   Contribution 
liability  of  the  others,  he  can  call  upon  the  others  for  contribution  :  Deering  *s  between 
v.   Winchelsea  (1787),  2  B.  &  P.   270  ;   Coicell  v.  Edwards  (1800),  2  B.  &  P.   ^°-^"^«ti«s. 
268,  and  see  Re  Denton,  1904,  2  Ch.  178 ;  73  L.  J.  Ch.  465;  but  a  surety  is 
not  entitled  to  call  upon  his  co-surety  for  contribution  unless  he  has  paid 
more  than  his  proportion  of  the  debt  due,  see,  Ex  p.  Snowdon  (1881),   17 
Ch.   D.  44  ;  50  L.   J.   Ch.  540  ;  Wolmershansen  v.  Gullich,  1893,  2  Ch.  514  ; 
62  L.  J.  Ch.  773. 

If  one  of  several  co-sureties  obtains  a  counter- security  from  the  principal   Rights  of 
debtor,  he  is  bound  to  bring  all  money  received  under  it  into  hotchpot  for   co-sureties 
the  benefit  of  the  other  co-sureties  ;  and  when  a  co-surety  has  handed  over   obtains  a 
to  the  others  their  share  of  the  mouev  received,  he  will  be  again  entitled  to  counter 


recover  out  of  the  counter-security  the  amount  so  handed  over,  whereupon 
their  right  to  participate  again  arises,  and  so  toties  qiuties,  so  that  in  effect 
the  counter-security  enures  for  the  benefit  of  all  the  sureties  to  the  full 
P.  51 


security. 
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No.  39. 

Mortgage 
given  by  a 
surety  to  be  a 
principal 
mortgage  (a). 


No.  40. 

Power  of  con- 
solidation 
reserved,  and 
power  of  sale 
to  be  exer- 
cisable without 
notice. 


or  interest,  or  by  any  agreement  not  to  call  in  principal  money 
before  a  specified  time,  or  by  substitution  of  any  new  covenant 
to  pay,  or  by  consolidation  of  mortgages,  or  by  any  transfer  of 
mortgage  or  any  security  given  for  a  further  advance,  or  by  any 
mortgage  or  sale  of  or  other  dealing  with  the  equity  of  redemp- 
tion, or  by  any  other  arrangement  or  dealing  between  the 
Borrower  and  the  Mortgagee  [s]  or  the  persons  deriving  title 
under  him  [them]  in  reference  to  this  security,  or  the  property 
comprised  therein,  or  by  any  omission  on  the  part  of  the 
Mortgagee  [s]  or  the  persons  deriving  title  under  him  [them]  to 
enforce  any  covenant  or  stipulation  therein  contained,  and  on 
the  part  of  the  Borrower  to  be  performed  or  observed  or  by  any 
other  act  or  thing  or  omission  or  means  whereby  the  liability 
of  the  said  [^Siireti/']  would  not  have  been  discharged  if  he  had 
been  a  principal  debtor. 

Provided  always,  that  as  between  the  Mortgagee  [s]  on  the  one 
hand  and  the  Borrower  and  the  said  [Snrett/~]  on  the  other  hand, 
the  recited  Indenture  of  Mortgage  and  these  presents  shall  be 
deemed  as  forming  together  one  security,  and  these  presents 
shall  be  deemed  a  principal  and  not  a  collateral  security,  and  the 
said  [Snreti/']  shall  be  deemed  a  principal  debtor  and  not  merely 
a  surety,  and  accordingly  neither  he  nor  this  security  shall  be 
discharged  or  affected  by  any  giving  of  time  for  payment  of 
principal  money  or  interest  (continue  as  in  the  last  Form  with  the 
necessary  alterations). 

Section  [s]  seventeen  [and  twenty  {h)]  of  the  Convej'ancing 
and  Law  of  Property  Act,  1881,  shall  not  apply  to  these  presents 
or  the  security  hereby  made. 

extent  of  the  principal  debt :  Berridge  v.  B.  (1890),  44  Ch.  D.  168 ;  59 
L.  J.  Ch.  533  ;  but  the  princii^al  creditor  is  not  entitled  to  the  benefit  of 
counter-securities  given  by  the  principal  debtor  to  the  surety :  Be  Walker, 
1892,  1  Ch.  621  ;  61  L.  J.  Ch.  234. 

Under  the  E,  S.  C,  1883,  O.  16,  r.  6,  a  plaintiff  may,  at  his  option,  join  as 
parties  to  the  action  all  or  any  of  the  j^ersons  severally,  or  jointly  and  sever- 
ally, liable  on  any  one  contract,  (see  Annual  Practice,  n.  on  0.  16,  r.  6), 
and  under  r.  48  the  surety,  being  sued,  can  call  on  the  principal  debtor  to 
indemnify  him  :  Exj).  Yoirmj  (1881),  17  Ch.  D.  668  ;  60  L.  J.  Ch.  824.  See 
further  as  to  the  law  of  sureties,  Wh.  and  Tud.,  L.  C.  in  Equity,  7th  ed., 
535  to  605,  and  De  Colyar's  Law  of  Guarantees. 

(a)  See  note  to  last  Form. 

{h)  Conv.  Act,  1881,  s.  20,  should  not  as  a  rule  be  excluded  in  a  mortgage 
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The  Borrower  or  any  person  deriving  title  under  him  shall      No.  41. 
not,  except  with  the  consent  in  writing   of    the    Mortgagee  [s]    Borrower  not 

or  the  persons  for  the  time  being  deriving  title  under  him  rtheml,  to  grant  Leases 

'-  .        °  .  without  con- 

exercise  the  powers  of  leasing  or  of  agreeing  to  lease  conferred  sent(e). 

by  the  Conveyancing  and  Law  of   Property   Act,    1881,    on    a 

mortgagor  while  in  possession  (il),  but  it  shall  not  be  necessary 

to  express  such  consent  in  any  such  Lease  or  Agreement,  nor 

shall  any  lessee  be  concerned  to  see  that  any  such  consent  has 

been  given. 


No  Building  Lease  or  agreement  therefor  by  the  Borrower  or 
any  person  deriving  title  under  him  shall  have  effect  by  virtue 
of  section  eighteen  of  the  Conveyancing  and  Law  of  Property 

from  a  client  to  his  solicitor  prepared  by  the  latter :  Gorl-hurn  v.  Edwards 
(1881),  18  Ch.  D.  449  ;  51  L.  J.  Ch.  46  ;  Cradoch  v.  Royers  (18So),  W.  N.  134  ; 
53  L.  J.  Ch.  968;  Pooleu's  Trcstee  v.  Whef/mm  (1886),  33  Ch.  I).  Ill;  56 
L.J.  Ch.41. 

(f)  S.  18  (13),  (14)  of  the  Conv.  Act,  1881,  authorises  variations  and  modi- 
fications of  the  statutory  provisions  of  leasing  to  be  made  in  the  mortgage.  As 
a  general  rule,  it  is  a  mistake  wholly  to  exclude  the  operation  of  these  ss., 
see  Wolst.  Conv.  Acts,  9th  ed.,  72.  The  leases  authorised  are,  generally, 
for  the  benefit  of  both  parties,  and  if  s.  18  is  not  excluded  the  mortgagee 
becomes,  under  s.  10,  the  reversioner,  and  can  sue  on  the  covenants  and 
otherwise:  Munvipcd,  lir.  Diiildiinj  Soci/.  v.  Smith  (1888),  22  Q.  B.  D.  70; 
58  L.  J.  Q.  B.  61,  and  see  Wi/son  v.  Queen's  ('lid,,  1891,  3  Ch.  522  ;  60  L.  J. 
Ch.  698.  Though  a  lease  cannot  be  surrendered  to  a  mortgagor  so  as  to 
merge  (see  Rohhins  v.  WInjte,  1906,  1  K.  B.  125  ;  75  L.  J.  K.  B.  38),  the 
mortgagor  can  sue  on  the  covenants  so  long  as  he  remains  in  possession  : 
Turner  v.  Walsh,  1909,  2  K.  B.  484;  78  L.  J.  K.  B.  753.  If  s.  18  is 
excluded,  and  leases  are  nevertheless  granted  by  the  mortgagor,  then  the 
mortgagee  is  a  stranger  to  the  lessee,  and  cannot  sue  :  Woodfall,  L.  &  T., 
18th  ed.,  p.  62.  The  mortgngee  can  eject  without  notice:  Keeclt  v.  J  fall 
(1778),  1  Doug.  21  ;  1  Smith's  L.  C,  11th  ed.,  511  ;  but  in  the  case  of  an 
agricultural  holding,  only  after  giving  six  months'  notice,  and  subject  to  the 
tenant's  claim  for  compensation  for  improvements,  see  the  Agr.  Hold.  Act 
1908,  s.  12.  If  rent  is  accepted  the  lessee  becomes  a  yearly  tenant  not  liable 
to  re-entry  for  non-payment  of  rent,  and  free  from  all  covenants,  and  can 
only  be  ejected  after  proper  notice  to  quit:  Woodfall,  L.  &  T.,  18th  ed., 
65,  66.  The  fact  that  a  tenant  remains  in  possession  after  notice  to  jray  rent 
to  the  mortgagees  does  not  make  him  the  tenant  of  the  mortgagees  :  Tower- 
son  V.  Jackson,  1891,  2  Q.  B.  484  ;  61  L.  J.  Q.  B.  36. 

('/)  The  mortgagee  cannot  alone  exercise  the  jjowers  until  he  goes  into 
possession:  Noyesv.  Folkck  (1886),  32  Ch.  D.  53;  55  L.  J.  Ch.  513,  and  see 
Chapman  v.  Smith,  1907,  2  Ch.  97;   76  L.  J.  Ch.  391. 

51 — 2 


No.  42. 

Borrower  not 
to  grant  Build- 
ing Leases  or 
Leases  for  a 
longer  term 
than  fourteen 
years. 


Effect  of 
excluding 
statutory 
powers. 
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Act,  1881,  unless  the  Mortgagee  [s]  or  the  persons  deriving  title 
under  him  [them]  shall  consent  thereto  in  writing,  but  it  shall 
not  be  necessary  to  express  such  consent  in  any  such  Lease  or 
Agreement  therefor  (c),  nor  shall  any  lessee  be  concerned  to  see 
that  any  such  consent  has  been  given  [and  no  Lease  by  the 
Borrower  (other  than  a  Building  Lease  as  aforesaid)  shall 
have  effect  under  that  section  for  a  term  exceeding  fourteen 
years  (cc)] . 


No.  43. 

statutory 
powers  of 
Mortgagor  and 
Mortgagee  to 
grant  Leases 
extended  (/). 

Building 
Leases  for 
999  years. 

Streets, 
gardens, 
squares,  &c., 
authorised. 


Mining  leases. 


No.  44. 

Declaration 
that  s.  18  of 
Conveyancing 
Act  shall  be 
extended  so  as 
to  authorise 
Mining 
Leases  (g). 


The  powers  of  leasing  conferred  on  a  Mortgagor  and  Mortgagee 
by  the  Conveyancing  and  Law  of  Property  Act,  1881,  shall  be 
varied  and  extended  in  the  following  particulars  : — 

(i.)  A  Building  Lease  or  Building  Leases  may  be  granted  for 
any  term  not  exceeding  nine  hundred  and  ninety-nine 
years. 

(ii.)  Every  Building  Lease  may  authorise  any  part  of  the 
premises  to  be  laid  out  for  streets,  roads,  paths,  squares, 
gardens  and  other  open  spaces,  sewers,  drains  and  water- 
courses, either  to  be  dedicated  to  the  j^nblic  or  not, 
.  with  fences,  pavings,  connexions  and  other  works  inci- 
dental thereto  respectively. 

(iii.)  A  Lease  or  Leases  may  be  granted  for  mining  purposes  in 
the  same  manner  in  all  respects  as  Mining  Leases  may 
under  the  Settled  Land  Acts,  1882  to  1890,  be  granted  by 
a  tenant  for  life  in  possession  of  land. 

The  power  of  leasing  conferred  by  section  eighteen  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  shall  be 
extended  so  that  the  person  or  persons  in  whom  that  j)ower  shall 
for  the  time  being  be  vested  may  grant  (in  addition  to  the  Leases 
thereby  authorised)  a  Mining  Lease  or  Mining  Leases  of  any 
part  of  the  mortgaged  hereditaments  for  any  term  not  exceeding 

(e)  See  Conv.  Act,  1881,  s.  18  (;3)  (ii.).  In  a  building  lease  granted  under 
the  statutoiy  provisions  a  nominal  rent  may  be  reserved  for  the  first  iivo 
years :  sub-s.  10. 

{ee)  In  some  cases  it  may  be  desirable  to  prevent  the  borrower  granting 
longer  leases,  under  his  statutory  power,  than  for  fourteen  years  so  as  to 
avoid  raising  claims  for  increment  value  and  reversion  duties. 

(/)  See  Conv.  Act,  1881,  s.  18  (14). 

{g)  The  Conv.  Act,  1881,  does  not  authorise  a  mortgagor  to  grant  mining 
leases.     This  Form  incorporates  the  provisions  of  s.  18  (4) — (8),  (11),  (12). 
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sixty  years,  and  for  this  purpose  the  term  "  Mining  Lease  "  shall 
have  the  same  meaning  as  is  assigned  thereto  hy  section 
two  (10)  of  the  Settled  Land  Act,  1882,  and  any  rent  may  he 
reserved  on  a  Mining  Lease  under  the  power  herehy  conferred, 
which  by  virtue  of  section  nine  of  the  Settled  Land  Act,  1882, 
might  be  reserved  on  any  Mining  Lease  under  that  Act : 

And  with  a  view  to  enable  the  person  or  persons  aforesaid  to  Power  to 
grant  Leases  under  the  statutory  power  as  hereby  extended  he  or  render  of^ 
they  may  accept  the  surrender  of    any  lease    now  existing,  or  Le'ases^ 
which  hereafter  may  be  granted,  of  any  property  proposed  to  be 
comprised  in  the  new  Lease  : 

Provided   always,  that  no   Lease   shall   be   granted   by   the  ah  Leases 
Borrower  under  the  statutory  power  as  herehy  extended  unless  tory^po^4e*i"as 
the  same  shall  have  been  first  approved  hy  the   solicitors    for  extended  to  be 

^  '-  ''  approved  bj' 

the  time  being  of  the  Mortgagee  [s]  at  the  expense  of  the  Mortgagee's 
Borrower,  and  such  approval  shall  be  deemed  to  be  sufficiently 
testified  by  a  memorandum  thereof  indorsed  on  the  Lease  or 
written  at  the  foot  of  the  draft  or  any  copy  of  the  Lease,  and 
signed  by  a  person  or  firm  professing  to  be  the  solicitor  or 
solicitors  of  the  Mortgagee  [s] . 

The   Borrower   or  other  the  person  or  persons  for  the  time      No.  45. 
being  having  under  the  recited  Settlement  \ov  Will]  the  powers  Power  for 
of  a  tenant    for    life    in    possession    under    the    Settled    Land  tenant  for  life 

.of  mortgaged 

Acts,  1882  to  1890,  may  with  respect  to   the  premises  hereby  property  to 
conveyed  [o?-  demised],  and  while  in  possession,  exercise  all  the  setUeTLand 
powers  of   leasing   (including    the    power    of    granting    Mining  15^*1^1°^^^  °^ 
Leases)  and  agreeing  to  lease  conferred  by  the  said  iicts  or  by 
the   said  Settlement  \or  Will] ,  and  the  powers  of  leasing  con- 
ferred  on    a    mortgagor    Ijy    the    Convej'ancing    and    Law    of 
Property  Act,  1881,  shall  be  varied  and  extended  accordingly, 
and  the  Borrower  or  other  the  person  or  persons  for  the  time 
being  entitled    to  exercise  the  powers  of   leasing    hereby    con- 
ferred   shall    furnish    to    the    Mortgagee  [s]     or    the    persons 

(//)  This  Form  is  intended  for  insertion  in  a  mortgage  of  the  settled  land, 
see  S.  L.  Act,  1882,  ss.  .3,  18,  47 ;  S.  L.  Act,  1890,  s.  11.  Where  a  life  estate 
only  is  mortgaged,  the  tenant  for  life  can,  unless  the  mortgagee  is  actually  in 
possession,  still  exercise  his  powers  of  leasing  under  the  S.  L.  Acts,  provided 
the  leases  are  made  at  the  best  rent  that  can  be  obtained  without  fine,  see 
f^.  L.  Act,  1882,  s  oO  (3). 
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deriving  title  under   him    [them]    .yearly  on  the   day    of 

in   every   year  a   statement    in    writing  giving  the  short 

particulars  of  all  Leases  granted  and  agreements  for  Leases 
entered  into  during  the  preceding  year,  and  the  delivery  of  such 
yearly  statement  shall  be  deemed  to  be  a  sufficient  compliance 
with  the  provisions  of  the  last-mentioned  Act  with  reference 
to  the  delivery  of  counterparts  (/). 

No.  46.  So    long    as  any  money  remains  due  on    this    security    the 

Restriction  on    Borrower    or    the    persons    deriving    title    under    the    recited 
leasing  powers    Settlement  [or  Will]  shall  not,  without  the  consent  in  writing  of 

01  tenants  for  u  j  '  o 


life. 


No.  47. 

Provision  in  a 
transfer  of  a 
mortgage 
where  the 
Transferor 
conveys  to 
himself  anil 
another  or 
others. 

No.  48. 

Power  to 
accept  snr- 
renders  of 
Leases  (>«). 


the  Mortgagee  [s]  (k)  or  the  persons  deriving  title  under  him 
[them]  lease  or  agree  to  lease  the  premises  hereby  conveyed 
or  any  part  thereof  for  any  term  or  terms  exceeding  twenty- 
one  years,  nor  otherwise  than  at  the  best  rent  to  be  reasonably 
obtained  without  taking  a  fine,  but  it  shall  not  be  necessary 
to  express  such  consent  in  any  such  Lease  or  Agreement,  nor 
shall  any  lessee  be  concerned  to  see  that  any  such  consent  has 
been  given. 

Provided  always,  that  the  statutory  covenants  intended  to  be 
implied  in  these  presents  by  reason  of  the  said  [Traiisfero)-'\ 
being  expressed  to  assign  and  convey  as  IMortgagee  shall 
operate  and  have  effect  as  if  the  assignment  and  conveyance  by 
the  said  [Tfcomfcror]  hereinbefore  respectively  contained  had 
been  made  to  the  said  \_otJie)-  7'ra/?s/^yv'f  [s]]  alone  (/). 

For  the  purposes  of  these  presents  section  eighteen  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  shall  be  deemed 
to  authorise  the  Borrower  or  the  persons  deriving  title  under 
him  while  in  possession,  and  the  Mortgagee  [s]  and  the  persons 
deriving  title  under  him  [them]  while  in  possession,  to  accept 
(with  a  view  to  the  grant  of  a  new  Lease  or  Tenancy)  the 
surrender  of  any  .Lease  or  Tenancy  Agreement :  Provided  that 


(0  See  Conv.  Act,  1881,  s.  18  (11). 

(A-)  See  S.  L.  Act,  1882,  s.  50  (3). 

(/)  A  person  cannot  contract  with  himself  :  Ellis  v.  Kerr,  1910,  1  C'li.  529  ; 
79  L.  J.  Ch.  291  ;  and  accordingly  cannot  sne  himself.  The  object  of  this  pro- 
vision is  to  enable  the  other  transferees  to  sue  :  Wolst.  Conv.  Acts,  9th  ed., 
;5-J,  41—42. 

(v/i)  See  Jii.hhiris  v.  W/njfe,  1900,  1  K.  15.  125  ;  75  L.  J.  K.  B.  38. 
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the  Borrower  or  the  persons  deriving  title  under  him  shall  not 
be  entitled  to  accept  any  premium  or  consideration  in  money  or 
money's  worth  for  any  such  surrender. 

(i.)  The  Borrower  hereby  covenants  with  the  Mortgagee  [s  and  No.  49. 
with  each  of  them]  that  so  long  as  any  money  remains  owing  covenant  by 
under  these  presents  the  Borrower  or  the  persons  derivincr  title  Borrower  to 

^  .  .  ,  pay  Duties  on 

under  him  will  discharge  all  Duties  on  Land  Values  which  may  be  Land  Values 
payable  under  the  Finance  (1909-10)  Act,  1910,  or  the  rules  ^"^' 
thereunder,  or  under  any  statutory  modification  or  amendment 
thereof  in  respect  of  the  premises  hereby  conveyed  [demised], 
and  whether  the  Mortgagee[s]  or  the  persons  deriving  title  under 
him  [them]  shall  be  in  possession  thereof  or  not,  and  will  save 
harmless  and  keep  indemnified  the  Mortgagee[s]  and  the  persons 
deriving  title  under  him  [them]  and  their  respective  estates  and 
effects  from  and  against  all  proceedings,  costs,  claims  and  ex- 
penses on  account  of  any  omission  to  pay  the  said  duties  or  any 
of  them. 

[(ii.)  The  provisions  of  sub-section  four  of  section  thirty -nine    [Power  for 
of  the  Finance  (1909-10)  Act,  1910,  shall  extend  to  Undeveloped  adTunde^-^ 
Land  Duty  and  Mineral  Eights  Duty  as  well  as  to  Increment  and  Mineral*^ 
Value  Duty  and  Eeversion  Duty.]  Eights  Duties 

•^  -^   -■  to  their 

security.  ] 

In  these  presents,  where  the  context  so  admits,  the  expressions      No.  50. 
"Borrower"  and  "  Mortgagee  [s] "  include  the  persons  respec-  j^^^~^~ 
tively  deriving  title  under  them  (o).  clause. 

{ii)  See  Xapier,  p.  186,  as  to  the  position  of  mortgagees  with  regard  to  the 
duties  on  land  values.  Generally,  they  are  not  liable  for  increment  value 
or  reversion  duty  unless  in  possession.  Possiblj'  they  may  be  liable  for 
undeveloped  land  and  mineral  rights  duty  whether  in  possession  or  not. 
S.  39  (4)  enables  moi'tgagees  to  add  money  paid  or  payable  in  respect  of  the 
first  two  duties  to  their  security,  but  this  does  not  apply  to  undeveloped 
land  and  mineral  rights  duties.  In  any  case,  it  is  conceived  that  the  above 
Form  should  be  inserted  so  as  to  give  the  mortgagees  the  right  to  sue  on  the 
personal  covenant.  There  can  be  no  object  in  stating  that  a  mortgagee  can 
pay  the  duties  out  of  money  arising  under  his  power  of  sale.  The  latter 
part  of  the  form  should  be  struck  out  when  not  required. 

(o)  Where  this  Form  is  used  the  words  "  the  persons  deriving  title  under 
him  [them]  "  may  be  struck  out  of  the  Forms.  , 


to 


Part  II. 
PRECEDENTS  OF  MORTGAGES. 


Parties. 


Recital  of 
Mortgagor's 
seisin  (6). 

Agreement  for 
advance. 

Preliminary 
clause. 
Covenant  for 
payment  of 
principal. 

[Further 
advances] 

and  interest. 


Forms. 


Duties  on 
land  values. 


Section  I. 

MORTGAGES   ARRANGED   ACCORDING   TO   THE 
CHARACTER   OF   THE   MORTGAGORS  (a). 

Group  A. — Mortgages  by  Absolute  Oavners. 

{Frecholch,  Coj^ijliohh,  and  Leaseholds,  ivhethev  subject  or  not  to 
I)ic)iinhrances.) 

No.  I. 

Mortgage  o/Freeholds,  Variations  n-Jicre  there  are  provisions 
extending  the  Statutory  Powers  of  Leasing  to  Mining 
and  other  Leases. 


THIS   INDENTURE  (a),   made   the 


day   of 


19- 


Between  a.  B.,  of,  &c.  (hereinafter  called  the  Borrower)  of  the 
one  part,  and  C.  D.,  of,  &e.  [E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.] 

(hereinafter  called  the  Mortgagee  [s] )  of  the  other  part : 

Whereas  the  Borrower  is  seised  {Form  No.  1,  sup.): 
And  whereas  {Form  No.  2a,  sup.) : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance,  &c.  {continue  as  in  Preliminary  Clause,  Form 
No.  3,  sup.),  the  Borrower  hereby  covenants  with  the  Mort- 
gagee [s]  {continue  as  i)i  Form  No.  4). 

[And  also,  &c.  {continue  as  in  Form  No.  5,  if  required).'] 
And  also,  kc   {continue  as  in  Form  No.  6;  add,  if  reqnired, 
prorisio)!  a.s  to  repai/meut  by  instalments,  Form  No.  24  or  No.  2G 
or  No.  27). 

(a)  The  Forms  referred  to  in  the  following  Precedents  are  those  in 
Div,  III.,  Part  I.,  Mortgages  (Forms),  sup.,  unless  otherwise  stated.  To 
avoid  the  omission  of  a  material  clause  from  a  mortgage  it  is  desirable  to 
glance  through  the  List  of  Forms,  sii}). 

Form  No.  49  as  to  duties  on  land  values  is  not  expressly  referred  to  in 
each  Precedent,  but  will  be  required  in  most  cases. 

(b)  Where  extreme  brevity  is  desired  the  recitals  with  the  words  "  Now 
This  Indenture  "  may  be  omitted,  and  the  operative  jjart  will  (after  the  Mords 
"  Witnesseth  as  follows: — ")  commence  with  "  In  consideration  of,  &c." 
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2.  For  the  consideration  aforesaid,  &c.  {coiitinuc  as  in  Form   Conveyance  of 

freeholds  by 
Ao.  8).  way  of  raort- 

3.  Provided  always,  S:c.   (cQutinac  as  in  Foynis  Xos.  9,  9a  if  ^'^^'^]^^- 

Proviso  for 

required,  and  9b).  redemption  of 

4.  The  Borrower  hereby  covenants,  &c.  {continue  as  in  Form 
No.  19,  covenant  to  insure  against  fire). 

5.  Form  No.  30  or  No.  32,  if  required  (reduction  of  interest). 
G.Form  No.  33,  if  required  {mortcjage  for  term  certain). 

I.  Form  No.  28,  if  required  (mortgagees  to  concur  in  sales). 

8.  Provided  always,  that  upon  any  sale,  &c.  (continue  as  in 
Form  No.  15). 

9.  The  Borrower,  for  himself  and  the  persons  deriving  title 
under  him  hereby  covenants,  &c.  (continue  as  in  Form  No.  18,  if 
required  as  to  registration). 

10.  Form  No.  40,  if  required  (as  to  consolidation). 

II.  The  powers  of  leasing  conferred  on  a  Mortgagor  and  Mort- 
gagee, &c.  (continue  as  in  Form  No.  43,  it  required,  as  to  sfatutori/ 
powers  (f  leasing). 

12.  For  the  purposes  of  these  presents,  section  eighteen  of  the 
Conveyancing  and  Law  of  Property  Act,  &c.  (continue  as  in  Form 
No.  48,  if  required  as  to  accepting  surrenders  of  leases). 

[13.  The  provisions  of  sub-section  6  of  section  twenty-one  of 
the  Conveyancing  and  Law  of  Property  Act,  1881,  shall  extend 
to  any  involuntary  loss  incurred  in  or  about  the  exercise  of  any 
power  hereby  conferred  (d).] 

14.  Form  No.  49  (as  to  duties  on  land  rcdues). 

[15.  Definition  clause,  if  required,  Form  No.  50.] 

In  witness,  &c.  (e). 

(c)  For  parcels,  see  Purcliase  Deeds  Forms,  Sect.  II.,  suji. 

If  a  mortgage  is  to  be  made  to  trustees  in  consideration  of  a  marriage,    Mortgage  in 
then  the  recitals  can  be  adapted  from  the  forms  in  Settlements  (Personal),    consideration 
Vol.  11.     The   trustees  will  agree  to  hold  the  debt  on  the  trtists  declai-ed  '       ° 

by  the  settlement  of  even  date,  and  the  moi-tgage  deed  will  contain  a  power 
to  appoint  new  trustees  similar  to  the  power  in  the  settlement ;  this  will 
enable  the  trusts  affecting  the  money  to  be  kej^t  off  the  title  to  the  land. 

('/)  The  sub-section  only  api^lies  to  losses  in  connexion  with  the  power  of   Involuntary 
sale.     It  is  conceived,  however,  that  an  involuntary  Icjsses  clause  is  of  no   ^os®^'^- 
value  and  may  safely  be  omitted. 

(e)  If  deeds  are  handed  to  a  mortgagee  which  relate  to  other  property  of   Deeds  handed 

the  borrower,  an  acknowledgment  of  the  rio;ht  to  production  of  the  borrower   °\^\  which 
,  r  -n  relate  to  other 

snould  be  taken  under  a  6'/.  stamp,  for  Couv.  Act,  1881,  s.  l(j,  will  Udt  apply   properties. 

after  the  right  of  redemption  is  gone. 
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No.  11. 
MORTGAGE    of  Copyholds  (/)    hy    way   oj    Covenant   to 

SUERENDER. 


Parties. 


Seisin  of  the 
borrower. 


Agreement  for 
advance. 


Preliminary 
clause. 

Covenant  for 
payment  of 
principal, 
[further 
advances]  and 
interest. 

Covenant  to 

conditionally 

surrender 

copyholds 

by  v?ay  of 

mortgage. 

Appointment 
of  Mortgagee 
as  attorney  to 
surrender  the 
copyholds  (^). 

Effect  of 
mortgage  of 
copyholds. 


Stamps. 


THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  k<i,. 
[E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.]  (hereinafter  called  the  Mort- 
gagee [s]),  of  the  other  part  : 

Whereas  the  Borrower  is  seised  of  the  hereditaments  herein- 
after described  (being  copyhold  of  the  IManor  of ,in  the  County 

of )  for  an  estate  of  inheritance  in  possession  according  to 

the  custom  of  the  said  Manor  free  from  incumbrances : 

And  whereas  {Form  No.  2a)  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance,  &c.  {eojitiunc  as  in  Pniiminarij  Clause,  Form 
No.  3),  the  Borrower  hereby  covenants,  &c.  {continue  as  in  Form 
No.  4). 

[And  also,  &c.  {continue  as  in  Form  No.  5,  if  require(I).~\ 
And  also,  Sec.  (continue  as  in  Form  No.  6). 

2.  For  the  consideration  aforesaid  the  Borrower  hereby 
covenants,  t^-c.  {coiitinue  as  in  Frniu  A^o.  10). 

3.  The  Borrower  hereby  covenants,  kc.  {conti)iue  as  in  Form 
No.  10a,  cJianje  on  copijholds,  c(r.). 

4.  For  the  consideration  aforesaid  the  Borrower  hereby  irre- 
vocably appoints,  &c.  {continue  as  in  F\>rm  No.  10b). 


(/)  Under  this  deed  the  mortgagee  will  have  a  power  of  sale  and  all  other 
powers  conferred  on  a  mortgagee  by  s.  19  of  the  Conv.  Act,  1881,  but  in  order 
to  pass  the  legal  customary  estate  to  a  purchaser  he  must  be  admitted  under 
the  conditional  siu'render  and  then  surrender  to  the  purchaser. 

The  2s.  6(7.  ad  valorem  stamp  will  be  on  the  conditional  surrender  and  not 
on  this  deed  of  covenant :  Stamp  Act,  1891,  s.  87  (4).  This  deed  will  bear  a 
6d.  ad  valorem  stamp  not  exceeding  10s.  Where  the  covenant  to  surrender 
is  not  followed  immediateh'  by  a  surrender  the  2s.  Qd.  ad  valorem  stamp 
should  be  placed  on  the  covenant  to  surrender  :  Alpe,  11th  ed.,  183; 
Highmore,  2nd  ed.  176. 

(g)  This  power  of  attorney  should  always  be  given  unless  the  borrower 
surrenders  at  once  to  the  use  of  the  mortgagee. 
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(Add   covenant  for  insurance,  Form  No.  19  ;  Form  Xo.  15  as 
to  power  of  sale ;  cdso  other  special  clauses,  if  required.) 
5.  Form  No.  49  (as  to  duties  on  land  values). 
In  witness,  &c. 


No.  III. 
CONDITIONAL  Surrender  of  Copyholds  (//), 


The  Manor  of ,  |  BE    IT    REMEMBERED,  that  on  the 

in  the  Counti/of ,  j day  of  ,  A.  B.,  of,  &c.  (herein- 
after called  the  Borrower),  came  before  L.  M.,  of,  &c.,  steward  of 
the  said  Manor,  out  of  court,  and  in  consideration  of  the  sum  of 

J6 to  the  Borrower  paid  by  C.  D.,  of,  S:c.  [E.  F.,  of,  &c.,  and  Surrender  by 

G.  H.,  of,  &c.]  (hereinafter  called  the  Mortgagee  [s]),  surrendered      °^  ""^""^ 
into  the  hands  of  the  lord  of  the  said  Manor,  by  the  hands  and 
acceptance  of  his  said  steward,  according  to  the  custom  of  the 
said  Manor, 

All,  &c.  (parcels;  see  Purchase  Deeds,  Forms,  Sect.  II.,  sup.).  Parcels. 
(To  which  premises   the   Borrower   was   admitted   tenant   at    a 
general  court  held  for  the  said  Manor  on  the  day  of ), 

To  TPiE  USE  of  the  Mortgagee  [s]  and  his  [or  their]  heirs  (/), 
at  the  will  of  the  lord,  according  to  the  custom  of  the  said 
Manor,  by  and  under  the  rents,  fines,  heriots,  suits  and  services 
therefor  due  and  of  right  accustomed  : 

Subject  nevertheless  to  this  condition,  that  if  the  Borrower  subject  to 

or  the  persons  deriving  title  under  him  shall  on   the day  of  m&kLTlnr- 

next  pay  to  the  Mortgagee  [s]  or  the  persons  deriving  title  ^ja" nienVof  °" 

under  him  ftheml  the  sum  of  £ ,  with   interest  thereon  at  mortgage  debt 

,  and  interest. 

the  rate  of  M —  per  cent,  per  annum,  to  be  computed  from 
the  date  of  this  surrender  (being  the  same  principal  sum  and 
interest  as  are  secured  by  the  covenant  of  the  Borrower  contained 
in  an  Indenture  bearing  even  date  herewith),  then  and  in  sucli 
case  this  surrender  shall  be  void  and  of  no  effect,  otherwise  the 
same  shall  remain  in  full  force. 

(//)  See  note  to  last  Precedent  as  to  stamps. 

(t)  S.  51  of  the  Conv.  Act,  1881,  which  provides  for  the  use  of  the  words 
"  in  fee  simple,"  applies  only  to  deeds. 
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This  surrender  was  taken  and  accepted  the  day  and  year  first 
ahove  written  by  me. 

Signed  L.  M.  (Steirard), 
Steward  of  the  Manor. 


Parties. 


Recital  of 
Lease. 


Agreement  for 
advance. 


Covenant  to 
pay  principal, 

[further 
advances,] 

and  interest. 

Sub-demise  of 
Leaseholds  by 
way  of 
mortgage. 

Trust  of  prin- 
cipal term. 

Power  to 
apf)oint  new 
Trustees  and 
to  remove  a 
Trustee  (A-). 

Appointment 
of  Mortga- 
gee [s]  as 
attorney  [s]  to 
assign  original 
term  {k} . 


No.  IV. 

MORTGAGE  of  Leaseholds  hi/  irai/  of  Sub-demise. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c. 
(hereinafter  called  the  Borrower),  of  the  one  part,  and  C.  1)., 
of,  &c.  [E.  F.,  of,  Sec,  and  G.  H.,  of,  d-c]  (hereinafter  called  the 
Mortgagee  [s] ) ,  of  the  other  part : 

Whereas  by  an  Indenture  of  Lease,  dated,  &c.  (rontiuiif  an 
in  Form  No.  28,  Piirrhuiic  Deeds,  p.  304,  sup.,  ond  reeite  sliortli/ 
ihe  coreiiant  to  i)isiir<'  against  fire)  : 

And  whereas,  &c..  Form  No.  2a,  sup. 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pm-suance,  &c.  (continue  as  in  F^orm  No.  3),  the  Borrower 
hereby  covenants,  &c.  {continue  as  in  Form  No.  4)  : 

[And  also,  &c,  [continue  as  in  Form  No.  5  if  required)^: 
And  also,  &c.  (continue  as  in  Form  lYo.  6). 

2.  In  further  pursuance  of  the  said  Agreement  and  for  the 
consideration  aforesaid,  the  Borrower,  As  Beneficial  Owner,  hereby 
grants  and  demises,  &c.  (continue  as  in  Form  No.  11). 

3.  The  Borrower  hereby  covenants  with  the  Mortgagee  [s] ,  Sec. 
(continue  as  in  Form  No.  11a). 

4.  The  Mortgagee  [s]  and  the  persons  deriving  title  under  him 
[them]  shall  have  power,  &c.  (continue  as  in  Form  No.  11b). 

5.  For  the  consideration  aforesaid  the  Borrower  hereby 
irrevocably  appoints,  &c.  (continue  as  in  Form  No.  lie). 

6.  Provided  always.  Sec.  (continue  as  in  Forms  Nos.  9,  9a 
//'  necessary,  and  9b,  jiroriso  for  redemption). 

7.  (.4^/(7  Form  No.  19,  or  if  the  corenant  in  the  lease  is  sufiicient 
use  the  following  covenant).      The  Borrower   hereby   covenants 


(A-)  These  two  Forius  may  be  omitted  if  the  land  is  registered  and  the 
mortgagee  takes  also  a  registered  charge,  as  his  power  of  sale  then  enables 
him  to  convej'  the  head  term,  but  it  is  better  to  retain  Form  No.  11b  l)et'aiise 
the  mortgagee  may  obtain  a  title  by  foreclosure  or  possession. 
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with  the  Mortgagee  [s  and  with  each  of  them]  that  tlie  Borrower  Covenant  by 
and  the  persons  deriving  title  under  him  will  at  all  times  during  ^eep  premises 
the  continuance  of  this  security  keep  the  hereditaments  com-  wYo^foyTnant 
prised  in  the  recited  Lease  insured  against  loss  or  damage  hy  fire  '"  Lease. 

in  the  sum  of  £ at  least  in  conformity  with  the  covenant  for 

that  purpose  contained  in  the  recited  Lease,  and  will  pay  all 
premiums  payable  in  respect  of  such  insurance  within  seven 
days  after  the  same  shall  become  due,  and  will  on  demand 
produce  to  the  Mortgagee  [s]  and  the  persons  deriving  title 
under  him  [them]  the  policy  of  such  insurance  and  the  receipt 
for  every  premium  payable  in  respect  thereof  (/).  {Add  Form 
No.  15  and,  [f  required,  ainj  special  clauses.) 

8.  Add  Form  Xo.  49  (as  to  duties  on  land  values). 

In  witness,  &c. 

No.  V. 

MOKTGAGE  nf  Leaseholds  hy  Assignment. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein-  Parties, 
after  called  the  Borrower),  of  the  one  part,   and  C.  D.,  of,  &c. 
[E.  F.,  of,   i.tc.,   and  G.  H.,  of,   &c.]    (hereinafter    called    the 
Mortgagee [s] ),  of  the  other  part  (m): 

Whereas  by  an  Indenture  of  Lease  dated,  &c.  {continue  as  in  Recital  of 
Form  No.  28,  Purchase  Deeds,  p.  304,  sup.,  and  recite  shorthj  the 
covenant  to  insure  against  Jire,  or  recite  creation  of  portions  term,  ^®'^*- 
as  the  case  requires  {n) )  : 

And  whereas  (Form  No.  2a)  :  alvanTe!"^  ^'" 

(/)  An  express  covenant  as  to  insurance  may  at  first  sight  apj^ear  super-   Reason  for 
fluous  having  regard  to  s.  7  (1)  (D)  of  the  Conv.  Act,  1881 ;  but  the  express   inserting 

,  ,  .  COVGlltlllti  JIS  to 

co\enant  enables  the  moi-tgagee  to  require  evidence  from  time  to  time  that  insurance 
an  insurance  is  being  kept  on  foot,  which,  it  is  apprehended,  he  would  not  though  cove- 
have  the  right  to  require  under  the  impHed  covenants.     It  moreover  fits  in  lessee's  cove- 
better  with  the  provisions  as  to  insurance  contained  in  ss.  19  and  23  of  p*'^ts  is 
,,      .    ,  implied.- 
the  Act. 

(?n)  A  mortgage  of  leaseholds  is  not  usually  taken  in  this  form  unless   Mortgage  by 

{e.g.,  in  the  case  of  a  portions  term)  there  is  no  rent  reserved  and  there  are   assignment, 
X       »     J-        ii      1  when  used, 

no  onerous  covenants  anecting  the  lessee. 

(«)  In    the    case    of    mortgage   to    raise    portions    (see   Prec.    No.    II.,   Mortgage  to 
Group  D,  ////.),  unless  all  the  portions  are  raised  together,  only  part  of  the  ^"*^®®  portions, 
property  would  be  assigned.     The  trustees  would  not  give  any  covenant  to 
pay  ;  instead  there  would  be  a  declaration  that  "the  premises  hereinafter 

assigned  shall  stand  charged  with  the  payment  on  the  day 

of next  of  the  sum  of  M ,  w'ith  interest  thereon  from  the 


Lease  at  a 
peppercorn 
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Preliminary 
clause. 

Covenant  to 
pay  principal, 

[further 
advances,] 
and  interest. 

Assignment  of 
Leaseholds  to 
Mortgagee  [s] . 


Habendum. 


Proviso  for 
redemption . 

Covenant  by 
Mortgagor  of 
leaseholds  to 
pay  rent, 
&c.  (o). 


NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance,  &c.  (contiiiiif  <is  in  Form  No.  3),  the 
Borrower  hereby  covenants,  &c.  {coiitiniie  ns  in  Form  No.  4) : 

[And  also,  Sec.  (continue  as  in  Form  No.  5,  if  raiiiiredy]: 
And  also,  &c.  {<'onti)nn'  as  in  Forni  No.  6). 

2.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial 
Owner,  hereby  assigns  unto  the  Mortgagee  [s] 

All  the  premises  comprised  in  and  demised  l)y  the  recited 
Lease, 

To  HOLD  unto  the  Mortgagee  [s]  for  the  residue  of  the  term 
granted  by  the  recited  Lease  at  the  rent  and  subject  to  the 
lessee's  covenants  and  the  conditions  by  and  in  the  said  Lease 
reserved  and  contained,  but  subject  to  the  proviso  for  redemption 
hereinafter  contained. 

3.  Provided  always,  Sec.  {(■o]ilini(r  as  in  Forms  Nos.  9,  9a  {7" 
)i('C('ssar//,  and  9k). 

4.  The  Borrower  hereby  covenants  with  the  Mortgagee  [s] 
that  the  Borrower  or  the  persons  deriving  title  under  him  will 
henceforth  from  time  to  time  duly  [pay  all  rent  becoming  due 
under  the  recited  Lease  and]  observe  and  perform  all  the 
covenants  (including  the  covenant  to  insure  against  loss  or 
damage  by  fire)  and  conditions  therein  contained  and  henceforth 
on    the   part    of    the    Lessee    to   be  observed  and  performed : 

And  also  will  at  all  times  hereafter  save  harmless  and  keep 
indemnified  the  Mortgagee  [s]  and  his  [their  respective]  estate  [s] 
and  effects  from  and  against  all  proceedings,  costs,  claims  and 

date  hereof   at   the  rate  of  £ —  per  cent,  per  annum,  and   so 
long  as  any  principal  money  remains  due  under  these  presents 

after  the  said  daj'  of  next  with  the  payment  to  the 

Mortgagee  [s]  of   interest  thereon  at  the  rate  aforesaid  by  equal 

half-yearly  payments  on  the day  of and  the day 

of in  every  j^ear." 

The  habendum  would  be   "  for  the   residue  of  the    said  term  of 
years,  from  the day  of  created  by  the  recited 


Settlement  [Will]  without  impeachment  for  waste  but  subject  to 
the  proviso,  &c." 

The  proviso  for  redemption  should  provide  for  the  term  to  be  surrendered 
so  as  to  merge  in  the  inheritance.  In  some  cases  the  tenant  for  life  will  join 
to  covenant  to  pay  interest  during  his  life. 

(o)  This  covenant  is  only  required  if  the  rent  is  of  any  value  or  there  are 
any  lessee's  corenants.  '  ^ 
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expenses  on  account  of  [any  omission  to  pay  the  said  rent  or] 
any  breach  of  any  of  the  said  covenants  and  conditions  (add 
Form  No.  15  and  special  clauses,  if  required). 

5.  Add  Form  No.  49  {as  to  duties  on  laud  values). 

In  witness,  &c. 

No.  YI. 

MORTGAGE    hy   Assignment    of  Property    comprised    in 
several  Leases. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (here-   p^^^i^, 
inafter  called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c. 
[E.   F.,  of.  Sec,  and   G.  H.,    of,   &c.]    (hereinafter   called   the 
Mortgagee  [s] ),  of  the  other  part : 

Whereas  by  the  several  Leases,   the  dates  whereof  and  the  Recital  of 
parties  to  which  are  mentioned  in  the  first  and  second  columns  several  Leases 

'■  _  ...  to  the  borrower 

of  the  Schedule  hereto,  the  hereditaments  described  in  the  third  by  reference 
column  of  the  said  Schedule  were  respectively  demised  to  the 
Borrower  for  the  respective  terms  and  at  the  rents  mentioned 
in  the  fourth  and  fifth  columns  of  the  said  Schedule  and  subject 
to  the  lessee's  covenants  and  the  conditions  respectively 
contained  in  the  said  Leases  (j)) : 

And    whereas    (Form    No.  2a)  :  Agreement  for 

advance. 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance,  &c.  (continue  as  in  Form  No.  3),  the  Borrower  Preliminary 
hereby  covenants,  &c.  {continue  as  in  Form  No.  4)  :  clause. 

A  .  ■       Ti  -K-r       r.\  Covenant  to 

And  also  {continue  as  i)i  rorm  Ao.  6).  pay  principal 

2.  For  the  consideration  aforesaid  the  Borrower  As  Beneficial  and  interest. 
Owner,  hereby  assigns  unto  the  Mortgagee  [s]_  _  M^^e'els]! 

All  the  premises  respectively  comj)rised  in  and  demised  by  Parcels. 
the  Leases  mentioned  in  the  Schedule  hereto. 

To  HOLD  unto  the  Mortgagee  [s]  for  the  residues  of  tlie  several 
terms  respectively  granted  by  tlie  said  Leases,  at  the  yearly 
rents  and  subject  to  the  lessee's  covenants  and  the  conditions 


(i^)  It  is  assumed  that  the  rents  are  small  and  the  covenants  not  onerous,    Mortgages 
80  that  the  mortgage  may  be  safely  made  by  assignment ;  under  the  Small   under  Small 
Dwellings  Acquisition  Act,  1899,  it  seems  that  the  mortgage  to  the  local   Acqui'sHlon 
.authority  must  be  by  assignment,  see  p.  895,  i»f.  -^^t,  1899. 
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Proviso  for 
redemption. 


by  and  in  the  said  Leases  respectively  reserved  and  contained, 
and  subject  also  to  the  proviso  for  redemption  hereinafter 
contained. 

3.  Provided  always,  ^kc.  ((■(»ifi)iiir  r^s  ///  Form  ft  N(»;.  9  and  9b). 

4.  Add  corciiaiit  hi/  Borroircr  to  paj/  rciif.s,  ((-c. ;  adapt  Clause  4 
of  Precedent  V.  of  this  Group  ,•  also  Form  No.  15  and  other 
special  clauses,  if  required. 

5.  .idd  Form  Xo.  49  (as  to  duties  on  land  values). 
In  witness,  kc. 

The  Schedule  above  referred  to. 


Date. 


Parties. 


Particulars 
of  Property. 


Term. 


Yearly  Kent. 


Parties. 


Recital  of 
Lease  for  lives. 


No.  VII. 

MOETGAGE  ef  a  Leasehold  Estate  for  Lives,  with  pro- 
risiousfor  renewal  (q).  Variations  u-here  the  Properti/ 
is  suhject  to  Underleases. 

THIS  INDENTUKE,  made,  &c.,  Between  A.  B.,of,  &c.  (herein- 
after called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &:c. 
[E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.]  (hereinafter  called  the  Mort- 
gagee [s] ),  of  the  other  part : 

Whereas  by  an  Indenture  of  Lease  dated,  &c.,  and  made 
Between  L.  M.  of  the  one  part,  and  the  Borrower  of  the  other 
part:  All,  &c.  (.sv^  o;/^  jMrcr/.s  as  described  i)i  Lea.sc),  were  granted 
by  the  said  L.  M.  unto  the  Borrower,  his  heirs  and  assigns  (r),  for 

Right  of  Mort-        ('/)  When  renewable  leaseholds  are  made  the  subject  of  mortgage,  the 

gagee  to  renew   niortsaofe  should  contain  a  covenant  by  the  mortgagor  to  renew,  as  he  could 

not  otherwise  be  compelled  to  do  so.     But  the  mortgagee  may  renew  even 

in  the  absence  of  an  express  power  to  do  so,  and  may  hold  the  renewed 

lease  as  a  security  for  the  money  he  has  expended  in  effecting  the  renewal, 

together  with  interest  on  such  money  :  Lacon  v.  Mertins  (1743),  3  Atk.  at  p.  4. 

Special  (»')  On  an  intestacy  the  heir  would  in  this  case  take  as  special  occupant, 

occupancy.  though  the  lease  would,  it  seems,  if  the  death  occurred  after  1897,  vest  in 

the  administrator  under  I>,  T.  Act,  1897,  s.  1,  but  in  trust  for  the  heir :  ih., 

s.  2  (1). 

/ 
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the  lives  of and (both  of  whom  are  still  living)  and  of 

the  survivor  of  them  at  the  yearly  rent  of  £ ,  and  subject 

to  the  covenants  by  the  lessee  and  the  conditions  by  and  in  the 
recited  Lease  reserved  and  contained  : 

And  whereas  (Form  No.  2a)  :  Agreement  for 

advance. 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In    pursuance,    &c.    {continue   as    in    Form    No.    3),    the  Preiiminarj' 
Borrower  hereby  covenants,  &c.  {continue  as  in  Form  No.  4) :  covenant  to 

And  also,  Sec.  (  continue  as  in  Form  No.  6).  pay  principal 

2.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial  conveyance  of 
Owner,  hereby  conveys  unto  the  Mortgagee  [s]  renewable 

'  "^  "^  ••111  •  leaseholds. 

All  the  premises   comprised  m  and  demised  by  the  recited 
Lease, 

To  HOLD  unto  the  Mortgagee  [s] ,  his  [their]  heirs  and  assigns,  Habendum 

for  the  lives  of  the  said and and  the  life  of  the  survivor 

of  them,  and  for  all  other  (if  any)  the  estate  and  interest  of  the 
Borrower  therein  [but  subject  to  and  with  the  benefit  of  the 
Underleases  mentioned  in  the  Schedule  hereto  and]  subject  [also] 
to  the  proviso  for  redemption  hereinafter  contained. 

3.  Provided  alavays,  &c.  {continue  as  in  Forms  Nos.  9  and  9b).  Proviso  for 

4.  The    Borrower    hereby    covenants    with    (continue    as    in  ^.,  ^"^'^^  ^°^^' 

•^  ^  Covenant  to 

Form  No.  19).  insure  against 

5.  The  Borrower  hereby  covenants  with  the  Mortgagee  [s  and 


fire. 
Covenant  by 


with  each  of  them]  that  the  Borrower  or  the  persons  deriving  Mortgagor  to 

...  -.  .  .  1       •  ^  ■  concur  in  all 

title  under  him  will  from  time  to  time,  during  the  continuance  acts  for 
of  this  security,  on  the  death  of  any  person  or  persons  for  whose  ^®"'*^^  • 
life  or  lives  the  premises  shall  for  the  time  being  be  held,  concur 
with  the  Mortgagee  [s]  in  obtaining  a  renew^al  of  the  subsisting 
Lease  for  the  time  being  of  the  premises  for  a  new  life  or  new 
lives,  as  the  case  may  be,  to  be  added  to  the  lives  or  life  which 
shall  be  then  in  being,  and  so  that  every  such  renewed  Lease 
shall  be  vested  in  the  Mortgagee  [s]    subject  to  such  right  of 
redemption  as  shall  then  be  subsisting   under  these  presents : 
And  also  will  pay  the  fines,  fees,  and  other  expenses  of    pro- 
curing or  otherwise  attending  every  such  renewal  of  the  said 
Lease,  and  the  vesting  of  the  same  in  the  Mortgagee  [s],  And  ThatifMort- 
that  if  for  three  calendar  months  next  after  the  dropping  of  any  deFiuiirMo^t. 
life  upon  which  the  now  subsisting  Lease  or  any  renewed  Lease  fenew."^*^ 
of  the  premises  is  or  shall  be  held  the  Borrower  shall  not  make 
p.  52 
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or  concur  in  such  renewal  as  aforesaid,  the  Mortgagee  [s]  may,  if 

he  [they]  shall  think  proper,  hy  surrender  of  the  then  subsisting 

Lease   of   the   premises  or  otherwise,    obtain    such   renewal   of 

Expenses  of       sucli  Lease  for  the  time  being   as   aforesaid,    subject  to  such 

borne  by  Moit-  right  of  redemption  as  aforesaid,  and  in  such  case  the  Borrower 

belJimi^'e'd  on    "^^^^^    immediately    thereupon   pay  and  reimburse  to  the  Mort- 

the  premises,     gagee  [s]  sucli  money  as  he  [they]  shall  have  paid  for  the  fines, 

fees  or  other  expenses  in  or  about  the  procuring  or  otherwise 

incidental  to  every  such  renewal,  together  with  interest  thereon 

at   the   rate   of    £5   per   cent,  per   annum,  from   the   time   or 

respective  times    of    the   payment  thereof :     And  such  money 

shall  in  the  meantime  be  charged  on  the  premises  in  addition  to 

the  principal  money  hereinbefore  covenanted  to  be  paid  and  the 

interest  thereon. 

{Add  Form  No.  15  and  any  other  special  clauses  required.) 
6.  Add  Form  No.  49  {as  to  duties  on  land  values). 
In  witness,  &c. 

The  Schedule  above  referred  to. 
Particulars  of  Underleases  affecting  the  property. 


Date  of  Unilerlease. 


Short  Description  of 
Property  Demised. 


Term. 


Yearly  Rent. 


Parties. 


Recitals. 

Seisin  of 
freeholds 
and  copyholds. 


No.  VIII. 
MORTGAGE  o/ Freeholds,  Copyholds  (s),  and  Leaseholds. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,of, &c.  (hereinafter 
called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c.  [E.  F., 
of,  &c.,  and  G.  H.,  of,  &c.]  (hereinafter  called  the  Mortgagee [s] ), 
of  the  other  part : 

Whereas  the  Borrower  is  seised  of  the  freehold  hereditaments 
hereinafter  described  in  fee  simple  in  possession  and  is  seised  of 

(s)  The  ad  valorem  stamp  will  be  on  this  deed  and  no  part  of  it  on  the 
conditional  surrender  of  the  copj'holds :  Stamp  Act,  1891,  s.  87(5); 
llighmore,  2nd  ed.,  17G. 
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the  coijyhold  hereditaments  hereinafter  covenanted  to  be  sur- 
rendered (being  copyhold  of  the  Manor  of ,  in  the  County 

of ,  to  which  the  Borrower  was  admitted  tenant  on  the  court 

rolls  of  the  said  Manor  on  the day  of )  for  an  estate  of 

inheritance  according  to  the  custom  of  the  said  Manor  and  as  to 
all  the  premises  free  from  incumbrances  : 

And  whekeas  by  an  Indenture  of  Lease  dated,  &<i.  (roxtinne  as  Recital  of 

"^  Lease. 

in  Form  No.  28,  Purchase  Deeds,  _p.  304,  sup.)  : 

And  whereas  {Form  No.  2a)  :  Agreement  for 

advance. 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance,  &c.  {continue  as  in  Form  No.  3),  the  Borrower  Preliminary 
hereby  covenants  {continue  as  in  Form  No.  4)  :  ^     '  ' 

■^  _  _  ^  Covenant  to 

And  also  {continue  as  in  Form  No.  6).  pay  principal 

and  interest. 

2.  For  the  consideration  aforesaid,  &c.  {co)itinue  as  in  Form  Conveyance  of 

Freeholds 
Ao.  8).  by  way  of 

mortgage. 

3.  For  the  consideration  aforesaid.  Sec.  {continue  as  in  Form   Sub-demise  of 

^  Leaseholds  by 

No.  11).  way  of 

mortgage. 

4.  The  Borrower  hereby  covenants,  &c.  {eoittinue  as  in  Form   Trust  of 

1  1     \  principal  term 

A  0.  11a).  in  mortgage  by 

sub-demise. 

5.  The  Mortgagee  fsl  and  the  persons  deriving  title  under  him  Power  to 

ri  no         /••-Tf  A--.-.N  appoint  new 

[themj,  &c.  {continue  as  in  r orm  Ao.  11b).  Trustees. 

Appointment 

6.  For  the  consideration  aforesaid  the  Borrower  hereby  irre-  of  Mort- 
vocably  nominates,  &c.  {continue  as  in  Form  No.  lie).  attorney [s]  to 

assign  original 
term. 

7.  Provided  always,  Sec.  {continue  as  i>i  Foruis  Nos.  9  and  9b,  proviso  for 
saying  conveyed  and  demised  respectively,  a »(/  reconveyed  and   p ^"i^P,^i°^  °^ 

surrendered).  Leaseholds. 

8.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial  surrender 
Owner,  hereby  covenants,  &c.  {continue  as   in  Form  No.  10  as  subject  to  a 
varied  in  note  thereto).  condition 

makmg  void 
the  surrender. 

9.  The  Borrower  hereby  covenants  with  the  Mortgagee [s],&c.  charge  on 

/,       i-  -7^  \T       1  rt    \  copyholds  and 

{continue  as  in  Form  Ao.  10a).  declaration  of 

trust  until 
surrender. 

10.  For  the  consideration  aforesaid,  &c.  {continue  as  i)t  Form   Appointment 

V       1  n    \  °^  mort- 

^\0.  iUBj.  gagee[s]  as 

attorney  [s]  to 
-.  surrender  the 

«->2 2  copyholds. 
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Covenant  to  11.  The  BoiTOwei"  hereby  covenants,  &c.  {continue  as  in  Form 

insure  asrainst       1.7       .,  rk^ 
fi,e.  No.  19). 

12.  Provided  always  that  upon  any  sale,  itc.  (continue  Form 
Xo.  15). 

(Add  special  clauses,  if  required.) 

13.  Add  Form  Xo.  49  {as  to  ditties  on  hoid  cahtes). 
In  witness,  &c. 

No.  IX. 

MORTGAGE  of  an  Equity  0/ Eedemption  in  Freeholds  (/). 
Variations  where  there  have  been  sereral  Prior  Mort- 
gages. 
Parties.  THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  .Ic.  (herem- 

after  called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  cl-c. 
[E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.]  (heremafter  called  the 
Mortgagee  [s] ),  of  the  other  part : 

Whereas  by  an  Indenture  of  Mortgage  dated  the  ■ ■  day  of 

,  and   made   between  the  Borrower  of  the  one  part,  and 

{t)  A  person  lendiug  money  on  the  security  of  an  equity  of  redemption 
incurs  some  risk.  For  example,  the  mortgagor  may  have  previously  made 
equitable  mortgages  in  addition  to  the  first  mortgage,  all  which  equitable 
mortgages  will  have  priority,  on  the  principle  of  qui  prior  est  tempore,  'potior 
at  jure.  Again,  if  the  mortgagor  should,  after  executing  such  second 
mortgage,  make  a  third  mortgage,  concealing  from  the  third  mortgagee 
the  existence  of  the  second  mortgage,  the  third  mortgagee  may,  by  paying 
off  the  fi.rst  mortgage,  gain  a  priority  over  the  second,  upon  the  principle  of 
tacking.  8ee  also  note  to  Form  No.  16a  as  to  the  difficulty  for  a  second 
mortgagee  to  obtain  possession. 

If,  notwithstanding  the  above  objections,  the  weight  of  which  deiiends  in 
each  case  upon  the  circumstances,  a  person  agrees  (o  lend  monej' on  a  second 
mortgage,  he  should  inquire  of  the  first  mortgagee  how  much  is  due  upon 
his  security  ;  and  when  the  second  mortgage  is  completed,  notice  of  it 
should  be  given  to  the  first  mortgagee.  Such  notice  will  prevent  him  from 
tacking  any  subsequent  advance  which  he  may  make  on  the  security  of  the 
property,  although  the  original  mortgage  may  be  expressly  made  to  cover 
future  advances,  see  Lloyd's  Bank  v.  Pearson,  1901,  1  Ch.  865;  "0  L.  J.  Ch. 
422  ;    Taylor  \.  Londmi  and  Couuty  Bk.,  1901,   2  Ch.   231  ;   70  L.  J.  Ch.  477. 

{h)  Where  there  have  been  several  prior  mortgages  insert  the  following 
recitals : — 

Whereas  the  Borrower  is  entitled  in  fee  simple  in  possession 
to  the  hereditaments  hereinafter  described  subject  to  the  Inden- 
tures of  Mortgage  respectively  mentioned  in  the  schedule  hereto, 
but  otherwise  free  from  incumbrances: 


Recite  first 
mortgage  (?(). 


Risk  attending 
a  second 
mortgage. 


Precautions  to 
be  taken  by  a 
person  lending 
money  on  a 
second  niort- 


Variations 
where  there 
liave  been 
several 
mortgages. 
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L.  M.  of  the  other  part,  the  hereditaments  hereinafter  described 
were  conveyed  by  the  Borrower  unto  and  To  the  Use  of  the  said 
L.  M.  in  fee  simple,  subject  to  a  proviso  for  redemption  on 
payment  by  the  Borrower  to  the  said  L.  M.  of  the  sum  of  i'500, 
with  interest  thereon  as  therein  mentioned  : 

And  avhereas  the  said  principal  sum  of  £500  and  the  current  Tiiat  prmciiwi 

.  ,  .  .  .  •  J         p  j_i  •  i     T     s^iiii  remains 

mterest  thereon  still  remams  owmg  on  the  security  oi  the  recited  due  on  first 

-n  r      L  mortgage. 

Mortgage : 

And  whereas  {Form  Xo.  2a)  :  Agreement  for 

advance. 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance,  &c.  (continue  as  in  Form  No.  3),  the  Borrower  Covenant  to 
hereby  covenants,  &c.  (continue  as  in  Form  No.  4)  :  paypnncipa 

And  also,  &c.  (continue  as  in  Form  No.  6).  and  interest. 

2.  For  the  consideration  aforesaid,  the  Borrower,  As  Beneficial  Conveyance. 
Owner,  hereby  conveys  unto  the   Mortgagee  [s] 

All  that,  &C.  (.r),  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Mortgagee  [s]  in  fee  Habendum, 
simple,  subject  to  the  recited  Mortgage  (//)  and  to  the  principal 
sum  and  interest  thereb}'  secured,  and  subject  also  to  the  proviso 
for  redemption  hereinafter  contained. 

3.  Provided  always  (continue  as  in  Forms  Nos.  9  and  9b).  Proviso  for 

4.  (i.)  The  Mortgagee [s] ,  &c.  (continue  Form  No.  16a). 
5  and  6.  Add  Forms  Nos.  15  and  49,  and  special  clauses  as  required,   obtaining 
In  witness,  &c.  (z). 

And  whereas  the  several  principal  sums  mentioned  in  that 
Schedule  now  remain  owing  on  the  respective  securities  therein 
mentioned  with  the  current  interest  thereon. 

{x)  Por  parceLs,  see  Forms,  Sect.  II.,  Pm-cliase  Deeds,  sup. 

{y)  Where  there  are  several  prior  mortgages  say  : — 

Subject  to  the  Indentures  of  Mortgage  respectively  mentioned 
in  the  Schedule  hereto  and  to  the  principal  money  and  interest 
thereby  respectively  secured. 

(2)  Add  schedule  of  prior  mortgages,  if  required,  as  follows  : — 

The  Schedule  above  referred  to. 

(date)  Indenture  of  Mortgage  of  this  date  made  between,  Szc. 

(being  a  Mortgage  for  securing  the  principal  sum  of  £ and 

interest). 

(date)  Indenture  of  Mortgage,  &c. 


redemption. 
Provision  as  to 


possession. 
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No.   X. 

MORTGAGE  ivitli  the.  Concurrence  of  a  Prior  Mortgagee, 
who  Postpones  his   Mortgage  {a). 

Parties.  THIS  INDENTURE,  made,  &e.,  Between  L.  M.,  of,  &c.  {prior 

Mortgagee),  of  the  1st  part,  A.  B.,  of,  &c.  (hereinafter  called  the 
Borrower),  of  the  2nd  part,  and  C.  D.,  of,  &c.  [E.  F.,  of,  &c., 
and  G.  H.,  of,  &c.]  (hereinafter  called  the  Mortgagee  [s] ),  of 
the  3rd  part : 

Recital  of  prior       Whereas  hy  an  Indenture  of  Mortgage  dated,  &c.  {continue 
i  01  gage.  recital  of  Mortgage  in  fee  from  the  Borroirer  to  L.  M.  as  in  last 

Precedent)  : 
state  of  mort-        And  WHEREAS  the  principal  sum  of  £ ,  &c.  {continue  recital 

gage  debt.  •      7      ,    t->  7      _i\ 

as  in  last  Frecedent): 

Agreement  for  AnD  WHEREAS  {Form  No.  2a)  : 

Ao-r'eement  by        ^^^  WHEREAS  the  Said   L.   M.    lias   agreed   to   postpone   his 
prior  Mort-        afoTcsaid  securitv  to  the  security  intended  to  be  hereby  made 

gagee  to  .  7  •       n-  • 

postpone  his      in  manner  heremaiter  appearnig : 

security. 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

Preliminary  1.  In  pursuanco,  &c.  {co)itinue  as  in  Form  No.  3),  the  Borrower 

Covenant  to       hereby  covenants,  &c.  {continue  as  in  Form  No.  4)  : 

pay  principal  ^ND  ALSO  {continuc  CIS  in  Fomi  No.  6). 

and  interest.  2.  FoR   the   Consideration    aforesaid    the    said    L.    M.,    As 

piTorMort-    '    Mortgagee,  at  the  request    of   the   Borrower,    hereby    conveys 

Bonowen         ^^^^   the   Borrowcr,  as  Beneficial  Owner,  hereby  conveys    and 

confirms  unto  the  Mortgagee  [s] 

All,  etc.  {see  Forms,  Sect.  II.,  Purch.  Deeds). 

To  HOLD  unto  and  To  the  use  of  the  Mortgagee  [s]   in  fee 

simple  : 
Proviso  for  PROVIDED    ALWAYS    {Fo)in    N<^.    9,    suj).,    and    continuc)    the 

premises  hereinbefore  conveyed  shall,  at  the  cost  of  the  Borrower 

or  the  persons  deriving  title  under  him,  be  reconveyed  To  the 

(o)  The  postponement  of  a  mortgage  implies  an  indemnity  by  the  mortgagor 
in  favour  of  the  mortgagee  whose  security  is  postjooned  :  Ex  j).  For(J  (1885), 
16  Q.  B.  D.  305  ;  55  L.  J.  Q.  B.  406,  and  see  Kni(/er  v.  MoeJ,  dr.  Co.,  1907, 
A.  C.  272 ;  76  L.  J.  K.  B.  985. 
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USE  of  the  said  L.  M.  in  fee  simple,  subject  to  such  right  of 
redemption  as  shall  be  subsisting  therein  under  the  recited 
Mortgage. 

3.  The   Borrower  and    the    said    L.    M.    hereby   agree  that,  Prior  Mortgage 
subject  to  the  security  hereby  made,  the  recited  Mortgage  and  a^l^econr* 
all  powers  and  provisions  therein    contained    shall    remain    in  ^lo^tgage. 
full  force. 

4  a7id  5.  Add  Forms  Nos.  15  and  49  and  anij  special  clauses 
required. 

6.  The  said   L.   M.   hereby   acknowledges   the   right   of  the  Acknowiedg- 
Mortgagee[s]    to  production  of  the   recited    Mortgage  (h)    and  to^pi-oductfon. 
to  delivery  of  copies  thereof. 

In  witness,  &c. 


No.    XL 

MOKTGAGE  of  Freeholds  to  secure  the  Ee-transfer  of 
Stock,  and  the  Payment  in  the  meantime  of  Interest 
cqmd  to  the  Dividends  thereof  (c). 

THIS  INDENTUEE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein-  parties. 
after  called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Mortgagee),  of  the  other  part : 

Whereas  the  Borrower  is  seised    in  fee    simple  in  possession  Recital  of 
free    from    incumbrances    of    the    hereditaments    hereinafter  If^™  °^ 

Mortgagor. 

described  : 

And  whereas  the   Mortgagee  has   agreed  to  advance  to  the  Agreement  for 

Borrower  the  sum  of  £ (being  the  net  proceeds  of  the  sale  of  a  proTeed^s°of 

sum  of  M i;2  10s.    per   cent.  Consolidated  Stock,  recently  Consols. 

standing  in  the  name  of  the  Mortgagee  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England),  upon  having 
the   transfer  of  a  like  sum  of  stock  and  the  payment  in  the 

[b)  This  assumes  that  the  other  deeds  will  be  handed  over  to  the  new- 
mortgagee. 

(c)  The  provisions  relating  to  mortgages  in  the  Con  v.  Act,  1881,  including  Conv.  Act, 
the  statutory  power  of  sale,  apply  to  a  mortgage  to  secure  stock,  which  is  1881,  applies 

^     1     1    1  •     It-  •        .,  ,  .1    °  «/    •^  to  a  mortgage 

mcluaoa  m  the  expression  "  money  s  worth,    see  s.  2  (vi.).  to  secure 

Trustees  cannot  invest  on  stock  mortgages  unless  expressly  authorised :  stock. 

Whitneij  v.  Smith  (1809),  L.  R.  4  Ch.  ol;3  ;  Bromley  v.  Kelly  (1870),  39  L.  J. 

■  Ch.  274. 
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Covenant  by 
Mortgagor  to 
transfer  stock, 
and  to  pay  in 
the  meantime 
sums  equal  to 
dividends. 


Conveyance. 


Proviso  for 
redemption. 


meantime  of  an  annual  sum  in  lieu  of  dividends  secured  to  him 
in  the  manner  hereinafter  appearing : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ (the  proceeds  of  the  sale  of  the  said  stock) 

now  paid  by  the  Mortgagee  to  the  Borrower  (tJie  receipt,  ci-c), 
the  Borrower  hereby  covenants  with  the  Mortgagee  to  transfer, 
or  cause  to  be  transferred,  into  the  name  of  the  Mortgagee  in 
the   books   of   the   Governor   and   Company   of    the    Bank    of 

England,  on  the day  of next,  the  sum  of  ^ i.*2  lO.s. 

per  cent.  Consolidated  Stock,  and  in  the  meantime,  and  until 
such  transfer,  to  pay  to  him  such  money  as  shall  be  equal 
in  amount  to  the  dividends  which  he  would  have  been  entitled 
to  receive  on  account  of  the  said  stock,  if  the  same  had  continued 
standing  in  his  name,  such  payments  to  be  made  at  such  times 
as  the  said  dividends  would  have  become  payable. 

2.  For  the  consideration  aforesaid,  the  Borrower,  As  Bene- 
ficial Owner,  &c.   {eontiniie  as  in  Form  No.  8)  : 

3.  Provided  always,  that  if  the  covenant  of  the  Borrower  herein- 
before contained  shall  be  duly  performed,  the  premises  hereby 
conveyed  shall,  at  the  request  and  cost  of  the  Borrower  or  the 
persons  deriving  title  under  him,  be  reconveyed  to  him  or  them. 

{Add  Forms  Nos.  15  and  49  and  any  special  clauses  required.) 
In  witness,  &c. 


Parties. 


Eecital  of 
seisin  of 
Mortgagor. 

Agreement  for 
advance. 


No.  XII. 

MORTGAGE  of  Freeholds  to  secure  the  Re-transfer  of 
Stock  lent  and  Payment  of  Interest  on  Proceeds  in 
the  Meantime  (d). 

THIS  INDENTURE,  made,  c<tc.,  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Mortgagee),  of  the  other  part : 

Whereas  the  Borrower  is  seised  {continue  Form  No.  1.) 
And  whereas  the  Mortgagee  has  agreed  to  advance   to  the 
Borrower  the  sum  of  £ (being  the  net  proceeds  of  the  sale  of  a 


{rl)  See  notes  to  last  Precedent. 
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sum  of  £ M'2  10s.  per  cent.  Consolidated  Stock  lately  standing 

in  the  name  of  the  Mortgagee  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England),  upon  having  a  transfer  of  a 
like  sum  of  stock,  and  the  payment  in  the  meantime  of  interest 

on  the  said  sum  of  M secured  to  him  in  manner  hereinafter 

appearing  : 

NOW  THIS  INDENTUKE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration,  Covencantto 
&c.  {as  in  last  Precedent),  the  Borrower  hereby  covenants  with  anTtopay"'"''' 
the  Mortgagee  to  transfer  or  cause  to  be  transferred  into  the  interest  on 

*^    "  _  proceeds. 

name  of  the  Mortgagee  in  the  books  of  the  Governor  and  Com- 

pan}'  of  the  Bank  of  England,  on  the day  of  — —  next,  the 

sum  of  M £2  10s.  per  cent.  Consolidated  Stock,  and  at  the 

same  time  to  pay  to  him  interest  on  the  said  sum  of  £ 

(proceeds  of  sale  of  stock),  at  the  rate  of  M —  per  cent,  per 
annum,  from  the  date  of  these  presents : 

And  if  the  said  sum  of  J6 £2  lOs.  per  cent.  Consolidated 

Stock   shall   not    be    transferred     as    aforesaid    on     the    said 

day  of  next,  then  to  pa}^  to  him   interest   at   the 

rate  aforesaid,  on  the  said  sum  of  £ (proceeds  of  sale),  or  on 

such  sum  as  shall  bear  the  same  proportion  to  the  said  sum  of 

£ (proceeds  of  sale)  as  the  £2  lO-s'.  per  cent.  Consolidated 

Stock  for  the  time  being  owing  on  the  security  of  these  presents 
shall  bear  to  the  said  sum  of  £ like  stock,  by  equal  half- 
yearly  payments  on  the  day  of and   the  day  of 

in  every  year  until  the  whole  of  the  last-mentioned  sum  of 

£2  10s.  per  cent.  Consolidated  Stock  shall  have  been  transferred 
as  aforesaid. 

(Conreyancc  to  Mortgagee  subject  to  proviso  for  redemption,  and 
otlier  clauses,  as  in  last  Precedent.) 

In  witness,  &c. 
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No.  XIII. 

MOETGAGE  />//  Assign:\ient  o/' a  Building  Lease /o  s<'f/( re 
tlifi  repajpncnt  of  Sums  advanced  and  to  he  advanced  to 
the  Lessee yb?-  the  purpose  of  enahUn(j  liiin  to  complete 
several  Unfinished  Houses.  Variations  where  Mortgage 
is  1)1/  Sub-demise. 


Parties. 


Recital  of 
Building  Lease 
to  Mortgagor. 


That  Mort- 
gagor has 
begun  to  bnild, 


Agreement  by 
Mortgagee  to 
lend  Mort- 
gagor money 
to  complete 
buildings. 


Covenant  by 
Mortgagor  to 


THIS  INDENTURE,  made,  &c.,  Bet:ween  A.B.,  of,  clc.  (herein- 
after called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Mortgagee),  of  the  other  part. 

Whereas  by  an  Indenture  of  Lease  dated  the day  of , 

and  made,  &c.  All  that  piece  of  land,  &c.  {parcels  as  in  Lease), 

was  demised  to  the  Borrower  for  the  term  of years  from  the 

day  of at  the  J'early  rent  [s]    of   £ and  subject 

to  the  covenants  b}^  the  Borrower  and  the  conditions  contained  in 
the  said  Lease,  and  in  particular  to  a  covenant  by  the  Borrower 
for  the  erection  of  buildings  and  executing  works  on  the  land 
thereby  demised  and  otherwise  as  therein  mentioned : 

And  whereas  pursuant  to  the  aforesaid  covenant  contained 
in  the  recited  Lease  the  Borrower  has  commenced  the  erection 
of  buildings  on  the  piece  of  land  comprised  in  the  recited  Lease: 

And   whereas    the   Borrower    requires    the    sum   of    M 

for  the  puri)ose  of  enabling  him  to  complete  the  said  build- 
ings, and  has  requested  the  Mortgagee  to  advance  the  same 
to  him,  which  the  Mortgagee  has  agreed  to  do  in  two  separate 

sums  (that    is   to  say),  the  sum  of  £ immediatel}^  on  the 

execution  of  these  presents,  and  the  sum  of   t* if  and  when 

all  the  buildings  erected  or  to  be  erected,  pursuant  to  the  afore- 
said covenant  of  the  Borrower,  shall  have  been  covered  in,  on 

having   the    said    sums    of    £ and    i* ,    with   interest 

thereon,  respectively  secured  in  manner  hereinafter  appearing : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  Agreement  and  in  consideration 

of  the  sum  of  £ paid  by  the  Mortgagee  on  or  before   the 

execution  of  these  presents  to  the  Borrower  {tlte  receipt,  ((V.),  and 
in  consideration  of  the  covenant  by  the  Mortgagee  hereinafter 
contained,  the  Borrower  hereby  covenants  with  the  Mortgagee  to 
pay  to  him  on  the  day  of  next  the  sum  of  £ , 
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with  interest  thereon  at  the  rate  of  £ —  per  cent,  per  annum,  repay  sum  now 
from  the  date  hereof :  advanced, 

And  also  to  pay  to  the  Mortgagee  the  mone}'  which  shall  and  further 
be  hereafter  advanced  by    him  to    the    Borrower   pursuant    to  ad^nJef 
the  covenant  for  that  purpose    hereinafter  contained  on  the  first 
half-yearly  day   hereby   fixed    for   payment    of    interest    which 
happens  after  the  date  of  the  advance,  with  interest   thereon 
at  the  rate  aforesaid,  from  the  date  of  each  advance  : 

And  also  so  long  as  any  principal  money  remains  due  under  and  to  pay 
these  presents  after  the  da}^  hereby  fixed  for  payment  thereof  haiT-Teariy. 
to  pay  to  the  Mortgagee  interest  thereon  at  the  rate  aforesaid  by 

equal  half-yearly  payments  on  the day  of and  the 

day  of in  every  year. 

2.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial  Assigmnent  of 
Owner,  hereby  assigns  [demises]  unto  the  Mortgagee,  '^'^^^  °'^" 

All  the  premises  comprised  in  and  demised  by  the  recited 
Lease,  and  all  buildings  erected  or  to  be  erected  thereon. 

To  HOLD  unto  the  Mortgagee  for  the  residue  of  the  term  granted 
by  the  recited  Lease  [except  the  last days  thereof  (e)'] . 

3.  Provided  always,  that  on  payment  on  the  dates  hereinbefore  Proviso  for 
fixed  for  payment  thereof  by  the  Borrower  or  the  persons  ^'«'^^<^^p*'1°^- 
deriving  title  under  him  to  the  Mortgagee  or  the  persons  deriving 

title  under  him  of  the  principal  sums  hereinbefore  covenanted  to 
be  paid  with  interest  thereon  respectively  from  the  dates  afore- 
said at  the  rate  of  M —  per  cent,  per  annum,  the  premises 
hereinbefore  assigned  [demised]  shall  at  the  request  and 
cost  of  the  Borrower  or  the  persons  deriving  title  under  him  be 
duly  reassigned  [surrendered]  to  him  or  them. 

4.  The  Borrower  hereby  covenants  with  the  Mortgagee  that  Covenant  by 

the   Borrower  will  before  the  day  of  complete  the  compiet^°^  *° 

buildings  hereby  assigned  [demised],  and  all  other  the  buildings  t>midmgs,  with 

o  J  o  L  J  '  o      power  on 

which  ought  to  be  erected  on  the  said  piece  of  land  pursuant  to  default  for 

•        1-1  -IT  Mortgagee 

his  covenant  for  that  purpose  contanied  ni  the  recited  Lease,  and  to  finish 
that  in  case  he  shall  neglect  so  to  do  then  the  Mortgagee  or  the    ^"^^-^  ^' 

(e)  If  the  mortgage  is  by  sub-demise,  then  Forms  Xos.  11,  11a,  11b,  and 
lie  should  be  substituted  for  this  clause. 

(/)  S.  19  of  the  Conv.  Act,  1881,  does  not  authorise  a  sale  of  machinery,  &c., 
without  the  land :  lie  Yates  (1888),  38  Ch.  D.  112  ;  57  L.  J.  Ch.  697  ;  and  an 
express  power  to  sell  the  chattels  would  be  void  under  s.  7  of  the  Bills  of  Sale 
Act,  1878. 
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Premises  in 
such  case  to  be 
a  security  for 
money 
expended  by 
Mortgagee,  as 
well  as  other 
mouej'. 


Covenant  by 
^Mortgagee  to 
advance  fur- 
ther sum  on 
buildings 
being 
covered  in. 


persons  deriving  title  under  him  may  enter  upon  the  premises 
and  complete  the  buildings,  and  that  all  money  which  he  or  they 
shall  expend  thereon,  with  interest  thereon  at  the  rate  aforesaid 
from  the  time  or  respective  times  of  expending  the  same,  shall 
be  repaid  by  the  Borrower  to  him  or  them  on  demand,  and  shall 
in  the  meantime  be  charged  on  the  premises,  in  addition  to  the 
other  money  hereby  secured. 

5.  The  Mortgagee  hereby  covenants  with  the  Borrower  that 
if  and  when  all  the  buildings  erected  and  to  be  erected  as  afore- 
said shall  be  covered  in,  and  if  up  to  that  time  all  the  covenants 
herein  contained  on  the  part  of  the  Borrower  (other  than  the 

covenant  for  payment  of  the  said  principal  sum  of  £ on 

the  day  of next)  shall  have  been  duly  observed  and 

performed,   the  Mortgagee   will   advance   to   the  Borrower  the 

further  sum  of  £ ,  with  interest  at  the  rate  aforesaid,  on  the 

security  of  these  presents. 

6.  Covenant  to  insiifc,  Form  No.  19. 

7.  Pon-er  to  appoint  receiver,  Form  No.  13. 

8.  Provision  for  reduction  of  interest,  Form  No.  32. 

9.  Mortgaf/e  to  continue  for  term  certain,  No.  33. 

10.  As  to  poiver  of  sale.  Form  No.  15. 

11.  Power  to  consolidate,  if  required ,  Form  No.  40. 

12.  Consent  to  Leases,  Form  No.  41. 

13.  As  to  land  value  duties.  Form  No.  49. 
{Add  any  other  special  clauses,  if  required.) 
In  "WITNESS,  &c. 

No.  XIV. 

MOETGAGE  />//  c^  Builder  (f  a  Building  Agreement  (//) 
entitling  him  to  Separate  Leases  as  the  Houses  are  com- 
pleted to  secure  Advances  to  he  made  for  completing  the 
Houses.  Variation  wliere  the  Leases  have  to  he  registered 
under  the  L.  T.  Acts. 


Parties.  THIS    INDENTURE,  made,  kc,  Between  A.  B.,  of,  &c.  (herein- 

after called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  kc. 
(hereinafter  called  the  Mortgagee),  of  the  other  part: 


Assignment  of 
benefit  of 
building 
agreements. 


((/)  Generally,  a  building  agreement  does  not  create  any  term;  hence  the 
security  should  be  taken  by  assignment. 
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Whereas  imder  an  Agreement;  (hereinafter  called  the  Agree-  Eecitai  of 

ment  of  19 — )  dated  the  day  of ,  and  made  between  AgreemLt 

E.  F.  of  the  one  part,  and  the  Borrower  of  the  other  part,  the  f/eeloTder  and 

Borrower  is  erecting houses  and  other  buildings  upon  the  builder. 

hereditaments  mentioned  in  the  Schedule  hereto  and  will  be 
entitled  to  a  separate  lease  to  be  granted  by  the  said  E.  F.  of  each 
of  such  houses  respectively  and  the  sites  thereof,  if  and  when  each 
of  such  houses  is  completed  as  therein  mentioned  : 

And  whereas  the  Mortgagee  has  agreed  to  make  advances  to  Agreement  for 
the  Borrower  from  time  to  time  in  order  to  enable  him  to  com- 
plete the  houses  and  buildings  on  the  said  land  i^ursuant  to  the 
Agreement  of  19 — ,  upon  having  the  repayment  thereof,  with 
interest  as  hereinafter  mentioned,  secured  in  manner  hereinafter 
appearing : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  (i.)  In   pursuance   of   the  said   agreement,  the  Mortgagee  Mortgagee 

hereby  covenants  with  the  Borrower  that   the  Mortgagee  will  make  advances 

advance   to   the   Borrower   such  sums   as  are  next  hereinafter  P  ^'-^^^^  ^i°?''® 

IS  covered  in 

mentioned  (that  is  to  say),  the  sum  of  i' immediately  on  the  and  completed. 

execution  of  these  presents,  and  in  respect  of  each  house  built  by 
the  Borrower  on  the  said  land  pursuant  to  the  Agreement  of 

19 —  the  further  sum  of  £ ,  one  moiety  thereof  to  be  advanced 

if  and  when  each  house  shall  be  covered  in,  and  the  other 
moiety  thereof  if  and  when  the  same  house  shall  be  completed 
so  as  to  be  fit  for  habitation  : 

(ii.)  Provided  always,  that  the  Mortgagee  shall  not  be  bound  to  Proviso  that 
make  any  such  advance  as  aforesaid,  unless  and  until  his  sur-  i^eciffoTmake 
veyor  shall  have  certified  in  writing  that  the  house  in  respect  of  advance  until 

^  ^  _  "  '■  surveyor  has 

which  the  advance  is  to  be  made  has  been  covered  in  or  com-  certified  that 
pleted  (as  the  case  may  be)  to  the  satisfaction  of  such  surveyor  properly  built, 
and  in  conformity   with  the  Agreement  of  19 — ,    and  the   fee  **"'■' 
of  the    surveyor   for   inspecting   the    house    and   certifying   as 

aforesaid  (not  exceeding  in  each  case  the  sum  of  i,' )  shall 

be  paid  by  the  Borrower. 

(iii.)  Provided  also,  that  the  Mortgagee  shall  not  be  bound  to  nor  unless 
make  any  such  advance  as  aforesaid,  unless  up  to  the  time  when  pi°d*fnfe°rest*^ 
such  advance  ought  to  be  made  under  the  foregoing  covenant  the  punttuaiiy  and 

"  _  .       .  observed  his 

Borrower  shall  have  duly  paid  the  interest  on  the  principal  money  covenants, 
for  the  time  being  owing  on  this  security-,  on  the  half-yearly  days 
hereinafter  fixed  for  payment  of  such  interest,  or  within  fourteen 
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Mortgagor 
covenants  to 
repaj'  advances 


and  to  paj' 
interest  half- 
yearly. 


Assignment 
of  benefit 
of  building 
agreement. 


Mortgagor 
covenants  to 
build  accord- 
ing to  Agree- 
ment, and  to 
observe  Agree- 
ment. 


Power  to 
Mortgagee  in 
certain  cases 
to  enter  and 
complete 
buildings. 


days  thereafter,  and  shall  have  duly  observed  all  the  covenants 
by  the  Borrower  herein  contained  (other  than  the  covenant 
contained  in  clause  2  hereof). 

2.  In  consideration  of  the  advances  to  be  made  as  aforesaid 
the  Borrower  hereby  covenants  with  the  Mortgagee  that  the 
Borrower  will  repay  to  the  Mortgagee  every  sum  of  money 
advanced  by  him  pursuant  to  clause  1  hereof  on  the  first  half- 
yearly  day  hereby  fixed  for  payment  of  interest  which  happens 
after  the  date  of  each  advance,  with  interest  thereon  from  the 
date  of  each  advance,  at  the  rate  of  M —  per  cent,  per  annum ; 
and  if  the  same  shall  not  be  repaid  at  the  time  or  times  aforesaid 
will  thenceforth  pay  to  the  Mortgagee  interest  thereon  at  the  rate 

aforesaid  by  equal  half-yearly  payments  on  the day  of 

and  the  day  of  in  every  year,  until  the  aggregate 

principal  money  shall  be  fully  repaid. 

3.  FoK  the  consideration  aforesaid  the  Borrower,  As  Bene- 
ficial Owner,  hereby  assigns  unto  the  Mortgagee 

All  the  hereditaments  comprised  in  the  Agreement  of  19 — , 

and  the  full  benefit  of  the  said  Agreement, 

To  HOLD  the  same  unto  the  Mortgagee  absolutely*: 

Provided  alw^ays,  that  the  Borrower  shall  at  his  own  expense 

have  a  reassignment  of  the  premises  upon  payment  of  all  money 

advanced  to  him  by  the  Mortgagee,  with  interest  thereon  pursuant 

to  clause  2  hereof. 

4.  Coromnt  to  insure,  Form  No.  19. 

5.  The  Borrower  hereby  covenants  with  the  Mortgagee  that 

the  Borrower  will  complete  the houses  in  accordance  with 

the  provisions  of  the  Agreement  of  19 —  at  the  times  and  in  the 
manner  therein  prescribed,  and  will  pay  the  rent  made  payable 
by  the  said  Agreement  and  observe  and  jjerform  all  the  pro- 
visions thereof. 

6.  If  the  Borrower  shall  make  default  in  the  repayment 
of  any  principal  money  hereby  secured  on  the  day  hereby 
appointed  for  payment  thereof,  and  also  for  thirty  days  after 
payment  thereof  shall  have  been  demanded,  or  shall  make 
default  in  any  half-yearly  payment  of  interest  payable  under 
these  presents  or  any  part  thereof  for  fourteen  days  after 
the  day  hereby  fixed  for  such  payment,  or  shall  commit  any 
breach  of  any  of  the  Mortgagee's  covenants  herein  contained 
(other  than  the  covenant  contained  in  clause  2  hereof),  or  shah 
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become  bankrupt  during  the  continuance  of  this  securit}^  then 
and  in  any  of  such  cases  the  Mortgagee  may  at  any  time  there- 
after enter  upon  and  take  possession  of  the  hereditaments  hereby 
assigned  and  complete  any  houses  or  buildings  thereon  \Yhich 
may  be  unfinished  in  such  manner  as  he  may  think  fit,  and  add 
the  money  expended  in  so  doing,  with  interest  thereon  at  the  rate 
aforesaid,  from  the  time  of  expending  the  same  to  the  other 
principal  money  and  interest  hereby  respectively  secured,  so  as 
to  be  an  additional  charge  on  the  premises. 

7.  The  power  of  sale  conferred  by  the  Conveyancing  and  Law  Power  of  sale. 
of  Property  Act,  1881,  may  be  exercised  free  from  the  restrictions 
imposed  by  section  twenty  of  that  Act,  and  upon,  iltc.  {continue 
Form  Xo.  15). 

•8.  Any  demand  for  payment  of  the  money  hereby  secured  may  How  demand 
be  made  by  a  notice  in  writing  given  to  the  Borrower  or  to  one  made  (^(7). 
of  his  executors  or  administrators,  or  left  at  his  usual  or  last 
known  place  of  abode  or  business,  or  left  upon  or  affixed  to  some 
part  of  the  land  comprised  in  the  Agreement  of  19 — ,  or  some 
building  thereon,  and  the  provisions  of  section  sixty-seven  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  shall  apjjly  to  all 
such  notices. 

9.  The    Borrower    hereby    covenants    with    the    Mortgagee  Mortgagor 
that  the  Borrower  will  at  his   own   expense  procure  from  the  covenants  to 

i  i  procure  Leases 

said  E.  F.  {the  freeliolder)  a  separate  Lease  of  each  of  the  said  f^'o'"  ^I'^e- 

'  ...  holder,  and  to 

nouses  if  and  when  such  Lease  can  be  reqmred  ui  accordance  execute  mort- 
with  the  Agreement  of  19 — ,  and  will  procure  such  Lease  to  be  |agee  o'f  pre- " 
granted  either  to  the  Borrower  or  his  nominee  or  to  the  Mortgagee  ^-'istd'in'" 
as  the  Mortgagee  may  determine,  and  in  case  the  Lease  shall  be  Leases. 
granted   to   the  Borrower,  then  will  forthwith  at  his  expense 
execute  and  deliver  to  the  Mortgagee  a  valid  mortgage  of  the 
premises  comprised  therein,  either  by  way  of  sub-demise  (with 
such  provisions  for  getting  in  the  head  term  as  the  Mortgagee 
may  require)  or  by  way  of  assignment,  for  the  puri)ose  of  securing 
the  money  which  shall  then  be  owing  to  the  Mortgagee  upon  this 
security,  or  such  part  of  the  said  money  as  the  Mortgagee  may 
think  fit  to  allocate  to  the  premises  comprised  in  that  particular 
Lease,  with  interest  thereon  at  the  rate   aforesaid,    And  every 
such  Mortgage  shall  contain  such  powers  and  provisions  as  the 
Mortgagee   shall   reasonably  require  [and  every  Lease  shall  be 


((/(/)  See  IVoiihiiKjtoH  v.  Ahhvtt,  1910,  1  Ch.  588  ;  79  L.  J.  Ch.  252. 
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registered  at  the  like  expense  under  the  Land  Transfer  Acts, 
1896  and  1897,  and  the  Mortgagee  shall  be  entitled  at  the  expense 
of  the  Borrower  to  require  a  charge  to  be  registered  under  those 
Acts  and  a  notice  to  protect  any  sub-term  created  by  any  such 
mortgage  as  aforesaid  (//)]. 

10.  {Declaration  as  to  Icashi;/  pon-cr,  Form  No.  41.       Add  any 
other  special  clauses  required.) 

11.  Add  Form  No.  49  (as  to  duties  <»i  laud  values). 

12.  Definition  Clause,  Form  No.  50. 
In  witness,  c^-c.  (?)• 

The  Schedule  above  referred  to. 

Particulars  of  the  hereditaments  comprised  in  the  Agreement 
of  19—. 


Parties. 


Recital  of 
seisin  of  Mort- 
gagor. 

Agreement  for 
advance. 

Power  of 

attorney  to 
accept  leases 
and  execute 
mortgages,  &c. 


No.  XY. 

MORTGAGE  o/  a  Freehold  Mining  Property  (A),  with 
provisions  extending  the  Statutory  Powers  of  Leasing 
to  Mining  Leases, —Provisions  for  setting  apart  a 
Proportion  of  the  Pients  and  Royalties  imyahle  under 
the  Mining  Leases,  arid  Investing  same  in  the  Names  of 
Trustees  to  constitute  a  Sinking  Fund  in  aid  ef  the 
Principal  Security. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Borrower),  of  the  1st  part,  C.  D.,  of,  &c.  (here- 
inafter called  the  Mortgagee),  of  the  2nd  part,  and  E.  F.,  of, 
&c.,  and  G.  H.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the 
3rd  part. 

Whereas  the  Borrower  is  seised  (Form  No.  1.) 
And  whereas  {Form  N'o.  2a)  : 

(//)  If  desired  tlie  borrower  cau  give  an  irrevocable  power  of  attornej' 
to  the  uiortgagee  to  execute  the  counterpart  leases,  the  mortgages,  registered 
charges,  and  to  apply  for  the  registration  of  the  notice  ;  Form  No.  lie  can 
be  adapted. 

({)  Notice  of  the  assignment  should  be  given  to  the  lessor,  and  it  should 
be  seen  that  any  required  licence  to  assign  is  obtained. 

(A'3  A  mortgage  by  a  colliery  companj'  passes  the  business  although  not 
expressly  mentioned  :  Gloucester  County  Bk.  v.  Rudry,  d-c.  Co.,  1895,  1  C'h. 
629  ;  64  L.  J.  C'h.  451. 
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NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance,  &c.  (continue  as  in  Form  No.  3),  the  Borrower  Preiimiuarv 
hereby  covenants  (continue  as  in  Form  No.  4):  Clause. 

k  p        /         ,■  •       T-T  AT      /»\  Covenant  for 

And  also,  &c.  {continue  as  in  torm  Ao.  b).  payment  of 

2.  For  the  consideration  aforesaid  (continue  as  in  Form  No.  8),  p™^'P^i 

To  HOLD  unto  and  To  the  use  of  the  Morteasjee  in  fee  simple,  n  t 

o    Q  J:'  ^j    Conveyance  of 

subject  (so  far  as  the  premises  are  respectively  affected  thereby)  freeholds 
to   and  with    the    benefit    of    the    Mining    and    other   Leases  mortgage. 

mentioned    in    the   Schedule   hereto    and   as   to   all   the 

premises,  subject  to  the  proviso  for  redemption  following  (that 
is  to  say), 

3.  Provided  always,  &c.  (continue  as  in  Forms  Nos.  9  and  9b).   Proviso  for 

4.  The  Mortgagee  and  the  persons  deriving  title  under  him  'redemption, 
shall  have    and  may  exercise  as  incident  to  the  power  of  sale  statutory 
conferred  by  the  Conveyancing  and  Law  of  Properly  Act,  1881,  p"^*^^  ^^  ^^i^. 
all  the  powers  of  and  incidental  to  sales  which  are  by  the  Settled 

Land  Acts,  1882  to  1890,  conferred  on  a  tenant  for  life  in 
possession  of  land,  and  in  particular  (without  i^rejudice  to  the 
generality  of  this  clause)  the  powers  of  dealing  with  the  surface 
and  minerals  separately  and  of  granting  or  reserving  any  ease- 
ments, rights  or  privileges  in  connexion  with  mining  or  other 
purposes,  and  upon  etc.  (continue  Form  No.  15). 

5.  (Form  No.  43,  omitting,  if  desired,  the  sub-clauses  (i.)  and  (ii.).)  Power  to  grant 

6.  (Form  No.  48,  power  to  accept  surrenders  of  leases  ;  add  any  Mmmg  Leases. 
other  special  clauses  required.) 

7.  The  Borrower  hereby  covenants  with  the  Mortgagee,  and  covenant  by 
also  as  a  separate  covenant  with  the  Trustees,  that  so  long  as  pav'S^^third 
the  rents,  royalties  and  other  payments  reserved  or  made  pay-  of  rents,  &c., 

"•  .     .  .  .  received  on 

able  by  any  Mining  Lease  mentioned  in  the •  Schedule  hereto,  Mining  Leases 

or  which  shall  have  been  granted  by  the  Borrower  or  the  persons 
deriving  title  under  him  under  the  power  hereinbefore  contained, 
shall  be  received  by  the  Borrower  or  the  persons  deriving  title 
under  him,  then  the  Borrower,  or  the  persons  deriving  title  under 
him,  will,  immediately  upon  every  receipt  of  the  same  rents, 
royalties  or  other  payments  respectively,  jysij  one  third  part 
thereof  to  the  Trustees  (which  expression,  where  the  context  so 
admits,  includes  the  survivor  of  them  and  the  executors  or 
administrators  of  such  survivor  or  other  the  trustees  or  trustee 
for  the  time  being  hereof),  to  be  held  Upon  tbe  trusts  herein- 
after declared  concerning  the  same  : 
•     P.  53 


to  Trustees ; 
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and  to  make 
and  deliver 
statements  and 
accounts  of 
such  rents. 


Trust 

after  paying 
expenses  to 
invest  money 
and  accumu- 
late at  com- 
jiound  interest. 


Trust  for 
payment  of 
principal  and 
interest  due. 


Ultimate  trust 
for  Borrower. 


Power  to 
appoint  new 
Trustees. 


And  also  will,  in  order  to  enable  the  Trustees  to  ascertain 
from  time  to  time  the  amount  payable  to  them  under  the 
covenant  lastly  hereinbefore  contained,  from  time  to  time 
make  and  deliver  or  cause  to  be  made  and  delivered  to  them  or 
him  true  and  correct  statements  and  accounts  of  the  rents,  royal- 
ties, and  other  payments  which  shall  from  time  to  time  become 
payable  under  any  such  Lease  as  aforesaid. 

8.  The  Trustees  shall,  out  of  the  money  paid  to  them  or 
him  as  aforesaid,  in  the  first  place  pa}^  all  the  costs  and 
expenses  incurred  by  the  Trustees,  or  by  the  Mortgagee, 
in  or  about  the  obtaining  payment  and  receiving  of  the 
said  money,  or  otherwise  in  relation  to  the  premises,  and 
shall  invest  the  residue  of  the  said  money  in  the  names  of  the 
Trustees  in  any  of  the  investments  authorised  by  law  for  the 
investment  of  trust  money,  with  power  from  time  to  time  to 
vary  such  investments  for  others  of  a  like  nature,  but  so  that 
every  such  variation  of  investment  be  made  with  the  consent 
of  the  Mortgagee,  and  shall  from  time  to  time  accumulate  the 
annual  income  of  the  said  money  and  the  investments  repre- 
senting the  same,  hereinafter  called  the  Trust  Fund,  in  the  way 
of  compound  interest,  by  investing  the  same  and  the  resulting 
income  thereof  in  manner  aforesaid,  with  a  like  power  of  varying 
the  investment  thereof. 

9.  If  default  shall  be  made  in  payment  of  any  principal  money 
or  interest  hereby  secured  at  the  respective  times  when  the 
same  respectively  ought  to  be  paid  under  these  presents,  then 
and  in  such  case  the  Trustees  shall  upon  the  request  of  the 
Mortgagee  sell,  call  in  and  convert  into  money  all  or  any 
part  of  the  Trust  -Fund  and  accumulations  and  apply  the 
money  arising  therefrom,  in  the  first  place  in  jDayment  of  the 
costs  and  expenses  of  such  sale,  calling  in  and  conversion,  or 
otherwise  incurred  in  relation  to  the  premises,  and  in  the  next 
place  in  or  towards  satisfaction  and  discharge  of  the  principal 
money  and  interest  then  owing  upon  the  security  of  these 
presents. 

10.  Subject  to  the  trusts  aforesaid,  the  Trustees  shall 
stand  possessed  of  the  Trust  Fund  and  accumulations  In 
trust  for  the  Borrower  absolutely. 

11.  The  statutory  power  of  appointing  a  new  Trustee  in  the 
place  of  the  said  E.  F.,  or  any  trustee  aj)pointed  in  his  place, 
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shall  be  vested  in  the  Borrower  and  the  persons  deriving  title 
under  him,  and  the  power  of  appointing  a  new  Trustee  in  the  place 
of  the  said  G.  H.,  or  any  trustee  appointed  in  his  place,  shall  be 
vested  in  the  Mortgagee  and  the  persons  deriving  title  under  him. 

12.  Any  trustee   in  the  conduct  of   the  trust   business   may  Power  for 
instead  of  acting  personally  employ  and  pay  an  agent,  whether  emp'ioy  Igents 
being  a  solicitor  or  any  other  person,  to  transact  all  business  pl?ofes°sionai 
and  to  do  all  acts  required  to  be  done  in  the  trust,  including  t^stees. 

the  receipt  and  payment  of  money.  And  any  trustee,  being 
a  solicitor  or  other  person  engaged  in  any  profession  or 
business,  shall  be  entitled  to  be  paid  all  usual  professional  or 
proper  charges  for  business  transacted,  time  expended,  and  acts 
done  by  him  or  any  partner  of  his  in  connexion  with  the  trusts 
hereof,  including  acts  which  a  trustee  not  being  in  a  profession 
or  business  could  have  done  personally. 

13.  (Add  Form  No.  49  as  to  duties  on  land  values.) 

14.  [Add  definition  clause,  Form  No.  50.) 
In  witness,  &c. 

{Add  sclu'dule  of  Mining  Leases,  iCw) 

No.  XVI. 

COXYEYANCE  of  Freeholds  hi/  n-ai/  of  Additional 
Security  Supplemental  to  the  Principal  Mortgage  (l), 
n-here  the  Money  is  to  he  left  for  a  Term  Certain. 

THIS  INDENTURE,  made,    &c..  Between  A.  B.   (hereinafter  Parties. 
called    the  Borrower)    of  the   one  part,  and  C.  D.    [E.  F.  and 
G.  H.]  (hereinafter  called  the  Mortgagee  [s])  of  the  other  part, 
supplemental  to  an  Indenture  of   Mortgage  (hereinafter  called  Supplemental 
the  Principal  Indenture)  dated,  &c.  (being  a  mortgage  of  free-  *°  "'^'^^^s^s^- 

hold  hereditaments  at ,  in  the  County  of ,  for  securing 

payment  to  the  Mortgagee  [s]  of  the  principal  sum  of  £5,000 
and  interest) : 

Whereas  the  said  sum  of  £5,000,  with  the  current  interest  state  of  debt, 
thereon,  remains  owing  on  the  security  of  the  Principal  Indenture : 
And  whereas  the  Borrower,  being  seised  in  fee  simple  free  Agreement  to 

^ — — _ ^    give  further 

(/)  In  this  case  the  principal  mortgage  is  supposed  to  have  been  made    security, 
some  time  previously.     This  Precedent  may  be  used  where  the  mortgao-ee 
threatens  to  exercise  his  statutory  powers  unless  fiu'ther  security  is  given. 
The  stamp  will  be  6c/.  for  every  £100  secured  by  the  mortgage  up  to  10s.  : 
Revenue  Act,  1903,  s.  7. 

53—2 
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Preliminary 

Clause. 


Conveyance. 


Habendum. 


Mortgage  to 
remain  for 
term  certain. 


from  incumbrances,  has  agreed  to  convey  the  hereditaments 
hereinafter  described  to  the  Mortgagee  [s]  by  way  of  further 
security  for  the  said  principal  sum  and  the  interest  thereon  in 
manner  hereinafter  appearing : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration 
of  the  Mortgagee  [s]  not  requiring  immediate  payment  of  the 
said  sum  of  4'5,000  so  remaining  owing  as  aforesaid,  the 
Borrower,  As  Beneficial  Owner,  hereby  conveys  unto  the 
Mortgagee  [s] 

All,  &c.  {see  PiDrltase  Deeds  Forms,  Sect.  II.,  sit}).), 
To  HOLD  unto  and  To  the  use  of  the  Mortgagee  [s]  in  fee 
simple  subject  to  the  like  right  of  redemption  as  the  heredita- 
ments comprised  in  the  Principal  Indenture  are  now  subject  to 
under  that  Indenture,  and  so  that  all  the  powers  and  provisions 
contained  in  the  Principal  Indenture  shall  so  far  as  may  be 
extend  and  apply  to  the  hereditaments  hereby  conveyed  in  the 
same  manner  as  if  the  said  hereditaments  had  been  included  in 
and  conveyed  by  the  Principal  Indenture. 

2.  {Adapt  Form  No.  33,  referrinei,  where  neccssarn,  to  the 
Prine ipal  Indenture . ) 

{Add  other  special  provisions,  if  required  for  varying  the 
mortejage  (»).) 

3.  {Add  Form  No.  49  as  to  duties  on  land  rrdiies.) 
In  witness,  &c. 


No.  XVII. 
Freeholds     hi/ 


icaij     of     Collateral 


MOETGAGE     of 
Security  (o). 

Parties.  THIS  INDENTUEE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 

after called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c. 
[E,  F.,  of,  &c.,  and  G.  H.,  of,  &c.]  (hereinafter  called  the 
Mortgagee [s]),  of  the  other  part: 


{n)  If  the  additional  security  comprises  a  different  class  of  property, 
e.g.,  leaseholds,  the  usual  provisions  applicable  thereto  must  be  employed. 

(o)  It  is  sometimes  desirable  to  keep  the  titles  to  two  estates  to  be 
included  in  the  same  security  distinct  by  having  two  separate  deeds.  The 
above  Precedent  is  adapted  to  such  a  case.  The  ad  valorem  stamp  will  be 
imposed  on  the  principal  mortgage.     As  to  stamp  see  note  to  last  Precedent. 
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Whereas  the  Borrower  is  seised,  &c.  (Fonn  Xo.  1)  : 

And    whereas    by   an    Indenture    bearing    even   date    with 

but  executed  before  these  presents,  and  made  between  the  same 

parties  as  the  parties  hereto,  in    consideration   of  the  sum  of 

i"o,000   i)aid    by    the    Mortgagee  [s]   to    the  Borrower,  certain 

hereditaments  situated  in  the  Parish  of ,  in  the  County  of 

,  were  conveyed  by  the  Borrower  unto  the  Mortgagee  [s]  in 


Seisin  of 
Borrower. 

Recital  of 
principal 
mortgage 
deed. 


Agreement 
for  further 
securitj-. 


fee  simple  by  way  of  mortgage  for  securing  the  payment  to  him 

[them]  on  the day  of of  the  principal  sum  of  £5,000, 

with  interest  thereon  at  the  rate  of  M5  per  cent,  per  annum, 

payable  on  the day  of  and  the  day  of  in 

every  year  : 

And  whereas  upon  the  treaty  for  the  said  advance  of  i'5,000 
it  was  agreed  that  the  repayment  thereof,  with  interest,  should 
be  further  secured  by  a  mortgage  of  the  hereditaments  hereinafter 
described  in  the  manner  hereinafter  appearing : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  Conveyance. 
of  the  sum  of  ±'5,000  so  paid  by  the    Mortgagee  [s]     to    the 
Borrower  as  aforesaid  (the  payment  whereof  the  Borrower  hereby 
acknowledges),    the    Borrower,    As     Beneficial    Owner,    hereby 
conveys,  &c.  {coni'mue  as  in  Form  No.  8). 

2.  Provided  always  {continue  as  in  Forms  Nos.  9  and  9b). 

3.  (Add  Form  No.  15  as  to  power  of  sale.) 

4.  (Add  Form  No.  49  as  to  duties  on  land  values.) 
{Add  other  special  clauses,  if  j-equired.) 

In  witness,  &c. 


Group  B. — Mortgages  by  Co-owners  and  Married  Wo:\ien. 


No.  I. 

MOETGAGE  of  Freeholds  and  Leaseholds  hi/  Tenants  in 
Common  {})). 

THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  &c.,  and  C.  D.,  Parties. 
of,  &c.  (hereinafter  called  the  Borrowers),  of  the  one  part,  and 

( p)  It  is  assumed  in  this  Precedent  that  there  is  something  to  prevent  the 
term  from  being  enlarged,  but  that  the  liabilities  of  the  lessees  are  insignifi- 
cant ;  hence  the  term  is  assigned  to  the  mortgagee.  If  only  an  undivided 
share  is  mortgaged,  then  Form  No.  l(j  should  be  used. 
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Agreement 
for  iidvance. 


Covenant  by 
Borrowers  to 
pay  principal 
and  interest. 


Proviso  for 
redemption. 


Covenant  by 
Borrowers 
to  insure 
against  fire. 


E.  F.,  of,  &c.  (hereinafter  called  the  Mortgagee),  of  the  other  part 
(Recite  deed  creatiiKi  term  of  1,000  years,  coiiveijaiicc  of  freeholds, 
and  assliiumoit  of  term  of  1,000  i/ears  to  Borroicers  as  tenants  in 
c<)mnio)i) : 

And  whereas  the  Mortgagee  has  agreed  to  advance  to  the 

Borrowers  the  sum  of  .£ upon  having  the  repayment  thereof, 

with  interest  as  hereinafter  mentioned,  secured  to  him  in  manner 
hereinafter  appearing : 

NOW  THIS  INDENTUKE  WITNESSETH  as  follows  :— 

1.  In  purriuance  of  the  said  agreement  and  in  consideration 

of  the  sum  of  £ now  paid  by  the  Mortgagee  to  the  Borrowers 

(the  receipt  whereof  the  Borrowers  hereby  acknowledge),  the 
Borrowers  hereby  Jointly  and  severally  covenant  with  the 
Mortgagee  {Covenant  to  i)ay  prineipid  and  interest,  as  in  Forms 
Nos.  4  and  6). 

2.  For  the  consideration  aforesaid  each  of  the  Borrowers, 
as  to  his  undivided  moiety.  As  Beneficial  Owner,  hereby  conveys 
and  assigns  unto  the  Mortgagee, 

First,  All,  &c.  (freeltold  2>arcels); 

Secondly,  All,  &c.  {leasehold  jyremises), 

To  hold  as  to  the  said  freehold  hereditaments  unto  and  To 
THE  USE  of  the  Mortgagee  in  fee  simple,  and  as  to  the  said 
leasehold  hereditaments  unto  the  Mortgagee  for  the  residue  of 
the  said  term  of  1,000  years  created  therein  as  aforesaid  : 

Provided  always  {Form  No.  9,  and  continue),  the  said  freehold 
and  leasehold  hereditaments  shall,  at  the  request  and  cost  of 
the  Borrowers  or  the  persons  respectively  deriving  title  under 
them,  be  respectively  reconveyed  and  reassigned  to  them  as 
tenants  in  common,  or  as  they  shall  direct. 

3.  The  Borrowers  hereby  jointly  and  severally  covenant  with 
the  Mortgagee  that  the  Borrowers  or  the  persons  resjpectively 
deriving  title  under   them   will  {Covenant  for  insurance  against 

fire,  Form  No.  19  ;  add  Fo)i)is  Xos.  15  ajidAd  and  otJier  provisions, 
as  required). 
In  witness,  &c. 
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No.   11. 

MORTGAGE  in  Fee  by  Husband  and  Wife,  married  before 
1883,  of  Freeholds  belonging  to  Wife,  and  not  being 
lier  Separate  Property  (q). 

THIS  INDENTUEE,  made  the day  of ,  Between  A.  B.,  Parties. 

of,  &c.,  and  E.  B.,  his  wife  (hereinafter  called  the  Borrowers), 
of  the  one  part,  and  C.  D.,  of,  &c.  (hereinafter  called  the 
Mortgagee),  of  the  other  part : 

Whereas  the  Borrowers  are  seised  in  fee  simple  in  possession  Recite  title 
in  right   of   the  said  E.  B.   of   the   hereditaments  hereinafter 
described  free  from  incumbrances  : 

And  whereas  the  Mortgagee  has  agreed   to  advance  to  the  Agreement  for 
Borrowers  {continue  Form  No.  2a,  and  substitute  "  Borrowers  " 
for  "  Borrou-er  "  throughout  the  Precedent)  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Conveyance 

the  sum  of  ^ now  paid  by  the  Mortgagee  to  the  Borrowers  and ^He^ 

{the  receipt,  dec),  the   said  E.   B.,  As  Beneficial    Owner,    with 

the  concurrence  of   A.  B.,  her  husband,  hereby   conveys  and 

disposes  of  and  the  said  A.   B.,   As  Beneficial  Owner,  hereby 

conveys  and  confirms  unto  the  Mortgagee 

All  those,  &c.  {see  Forms  Sect.  II.  in  Purchase  Deeds,  sup.), 

To  HOLD  unto  and  To  the  use  of  the  Mortgagee  in  fee  simple  to  Mortgagee 

subject  to  the  proviso  for  redemption  hereinafter  contained  (that 

is  to  say) : — 

2.  Provided  always  {Form  No.  9,  and  continue),  the  said  Proviso  for 
hereditaments  shall,  at  the  request  and  cost  of  the  person  or  ^^  ^^^^  ^°"' 
persons  making  such  payment,  be  reconveyed  unto  and  To  the 

Use  of  the  said  E.  B.  in  fee  simple. 

3.  By  way  of  further  security  the  said  A.  B.  hereby  covenants  Covenant  by 
to  pay  to  the  Mortgagee  the  said  sum  of  £ ,  with  interest 

[q)  See  M.  W.  P.  Act,  1882,  ss.  1,2.  It  should  be  ascertained  that  there 
is  no  covenant  for  the  settlement  of  the  wife's  propert3\  If  the  wife  has 
any  separate  property  the  first  clause  should  be  a  joint  and  several  covenant 
to  pay  ;  see  last  Precedent. 
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MORTGAGES    (PRECEDENTS). 


payment  of 
principal  and 
interest. 


Liability  as 
between  Mort- 
gagor and 
mortgaged 
property. 


thereon  as  aforesaid,  on  the  said 


day  of 


next,  and 


also,  so  long  after  that  day  as  any  principal  money  remains  due 
under  these  presents,  to  pay  to  him  interest  thereon  at  the  rate 

aforesaid  by  equal  half-yearly  payments  on  the day  of 

and  the day  of in  every  year. 

4.  Pko VIDEO  ALWAYS  (continue  as  in.  Form  No.  37,  saying,  "  the 
said  A.  B."  instead  of"  the  Borrower  "). 

(Add  Forms  Nos.  15  and  49  and  s^icJi  otlicr  jirovisions  as  mat/  he 
required.) 

In  witness,  &c. 

{Memorandum  of  acknowledgment  hg  E.  B.  ;   see  Form  No.  10, 
Sect.  III.,  Purchase  Deeds,  p.  320,  sujx) 


No.  III. 

MORTGAGE  hg  Husband  of  Ids  Wife's  Leaseholds, 
Acquired  hg  Iter,  and  Iter  Marriage  having  taken  i^lace, 
BEFORE   1883. 


Parties, 


Recital  of 
Lease. 


Ma 


Agreement 
for  loan. 


THIS  INDENTUEE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Mortgagee),  of  the  other  part  : 

Whereas  {Recite  Lease  to  E.  F.,  afterwards  tlie  wife  of  A.  B.,  as 
in  Form  No.  28,  Purchase  Deeds,  p.  304,  sup.)  : 

And  whereas  the  Borrower  married  the  said  E.  F.  on  the 

day  of ,  1881,  and  no  settlement  or  agreement  for  a 

settlement  was  made  on  their  marriage  or  has  been  since  made 
affecting  the  said  leasehold  premises : 

And  avhereas  {Form  No.  2a)  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows;— 

1.  In  pursuance,  &c.  {Corenant  hg  Borrower  to  ixtg  j^rincipcd 
moneg  and  interest,  as  in  Forms  Nos.  4  and  6). 

2.  In  further  pursuance,  &c.  (Form  No.  11,  Suh-demise  of 
Leaseholds  hg  wag  cf  Mortgage). 

3.  The  Borrower,  &c.  (Form  No.  11a,  Trust  of  Principal  Term). 

4.  The  ^^lortgagee,  &c.  (Form  No.  11b,  Power  to  appoint  New 
Trustees). 
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5.  Foe  the  consideration,  Sec.  {Form  No.  lie,  Appointment  of 
Attorney). 

6.  Pkovided,  &c.  (Forms  Nos.  9  and  9b,  Proviso  for  Redemption). 

7.  Provided  always,  that  upon  any  sale,  &c.  {Form  No.  15). 

8.  The  Borrower,  &c,  (Form  No.  19,  Covenant  to  Insure). 

9.  {Add  Form  No.  49  and  special  clauses,  if  required.) 
In  witness,  &c.  (r). 


No.  IV. 

MORTGAGE  h/  Married  Woman  of  Freeholds  or  Copy- 
holds or  Leaseholds,  being  her  Separate  Property 
under  the  Married  Women's  Property  Act,  1882  (.s'). 

THIS   INDENTURE,   made   the   day   of  ,  Between  Parties. 

A.  B.,  the  wife  of  E.  B.,  of,  &c.,  to  whom  she  was  married  after 
the  31st  day  of  December,  1882  {t)  (hereinafter  called  the 
Borrower),  of  the  one  part,  and  C.  D.,  of,  &c.  (hereinafter  called 
the  Mortgagee),  of  the  other  part  {Tlie  rest  of  the  deed  will  be  in 
the  same  form  as  Precedents  I.,  II.  or  IV.  of  Group  A,  or  anij 
other  Precedent  applicahle  to  the  case  u-ith  the  necessary  cluuKje 
of  gender). 

In  witness,  &c. 


(r)  As  to  the  powers  of  a  husband  to  settle  the  separate  property  of  his 
wife,  see,  M.  W.  P.  Act,  1907,  s.  2. 

(s)  See  Dissertation  on  Husband  and  "Wife  in  Vol.  II. 

(/)  If  the  marriuge  was  before  1883,  and  the  property  was  acquired  after 
1882,  so  as  to  come  within  the  M.  AV.  P.  Act,  1882,  the  date  of  the  mai-riage 
will  be  omitted  in  the  description  of  the  mortgagor,  and  recitals  will  be 
introduced  showing  the  acquisition  of  the  property  since  1882. 
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Group   C. — Mortgages    under    the    Settled    Land    Acts 
UNDER  A  General  Power  of  Appointment  (a). 


or 


No.  I. 


Parties. 


Recital  of 
Settlement. 


Agreement  for 
advance. 


Mortgage 
under  S.  L. 
Act,  188'2, 
s.  18. 


Costs. 


Purchase  of 
reversion  on 
a  lease. 

Form  of 
summons  for 
paj'ment  into 
Court. 


Variation 
where  the 
mortgaged 
property  is 


MORTGAGE  of  Freeholds  hi/  a  Tenant  for  Life  under 
Section  18  of  the  S.  L.  Act,  1882,  to  raise  money 
required  for  Enfranchisement,  Equality  of  Exchange, 
or  Partition  (x). 

THIS  INDENTURE,  &c..  Between  A.  B.,  of,L^c.  {tenant  for  life) 
(lipreinafter  called  the  Borrower),  of  the  1st  part,  M.,  of,  &e.,  and 
N.,  of,  &c.  (hereinafter  called  the  Trustees)  (t/),  of  the  2nd 
part,  and  C.  J).,  of,  Sec.  (hereinafter  called  the  Mortgagee),  of  the 
3rd  part : 

Whereas  under  an  Indenture  of  Settlement  {continue  as  in 
Form  No.  10,  Sect.  I.,  Purchase  Deeds,  p.  294,  sup.,  saying  "  the 
Borrower  "/or  ''the  Vendor")  {z): 

And  whereas  the  Borrower,  as  tenant  for  life  in  possession 

(»)  For  forms  of  conveyance  nnder  the  S.  L.  Acts  by  trustees  acting 
on  behalf  of  infants,  &c.,  see  Purchase  Deeds,  Sect.  I.,  Group  E,  p.  294,  sup., 
which  may  be  adapted  to  the  case  of  mortgages. 

(x)  The  sum  advanced  is  cajiital  money,  and  must  be  paid  to  the  trustees 
or  into  Court :  S.  L.  Act,  1882,  ss.  18,  22. 

The  mortgagee  is  not  concerned  to  inquire  whether  the  money  is  required 
or  not :  ib.,  s.  40.  S.  18  does  not  expresslyauthori.se  the  raising  of  money 
for  payment  of  the  costs,  but  it  is  apprehended  that  such  a  power  is  implied, 
see,  Armstrong  v.  A.  (1874),  L.  E.  18  Eq.  541 ;  43  L.  J.  Ch.  719  ;  Nightingale 
V.  BeynohJs,  1902,  2  Ch.  at  p.  131  ;  71  L.  J.  Ch.  586  ;  aff.  1903,  2  Ch.  236  ;  72 
L.  J.  Ch.  564.  At  all  events,  the  trustees  can  pay  the  costs  out  of  capital 
money  in  their  hands  :  S.  L.  Act,  1882,  s.  21  (x.).  Under  s.  47  the  Court 
may  direct  a  mortgage  to  be  made  for  raising  costs. 

It  has  been  held  {Re  Bruce,  1905,  2  Ch.  372  ;  74  L.  J.  Ch.  578)  that  money 
may  be  raised  under  s.  18  to  purchase  a  freehold  reversion  on  a  lease  within 
s.  21  (vi.). 

For  form  of  suumions  for  payment  into  Court  of  money  raised  under  s.  18, 
see,  Eules  under  8.  L.  Act,  1882,  Form  XL 

As  to  raising  money  for  the  enfranchisement  of  copj'holds,  see,  also  the 
Copyhold  Act,  1894,  s.  36. 

{y)  The  S.  L.  Act  trustees  must  join  to  receive  the  money. 

(z)  If  the  mortgaged  property  is  the  subject-matter  of  the  enfranchisement, 
exchange,  or  partition,  the  deed  of  even  date  of  enfranchisement,  exchange, 
or  partition  must  be  recited  showing  that  the  consideration  for  that  deed  was 
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under  the  recited  Settlement,  requires  to  raise  the  sum  of  £ 


for  the  purpose  of  effecting  an  enfranchisement  [or  an  exchange, 
or  a  partition]  of  certain  hereditaments  (other  than  the 
hereditaments  hereinafter  described)  now  subject  to  the  limita- 
tions of  the  recited  Settlement  and  the  Mortgagee  has  agreed  to 
advance  that  sum  upon  having  the  repayment  thereof,  with 
interest  as  hereinafter  mentioned,  secured  in  manner  hereinafter 
appearing : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in   consideration  Couveyanceby 
of  the  sum  of  £ — —  now  paid  by  the  Mortgagee  at  the  request 

of  the  Borrower  to  the  Trustees  as  such  Trustees  as  aforesaid 
(the  receipt  of  which  sum  the  Trustees  hereby  acknowledge),  the 
Borrower,  in  exercise  of  the  powers  for  this  purpose  conferred 
on  him  by  the  Settled  Land  Acts,  1882  to  1890,  and  of  all  other 
powers,  and  As  Beneficial  Owner,  hereby  conveys  unto  the 
Mortgagee 

All  those,  &c.  {see  Formn  in  Seet.  II.,  Purehase  Deeds),  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Mortgagee  in  fee  simple.  Habendum, 
discharged  from  all  the  limitations,  trusts,  powers  and  provisions 
of  the   recited    Settlement  and  from  all  estates,  interests  and 
charges   subsisting  or  to  arise  thereunder,  but  subject  to  the 
proviso  for  redemption  hereinafter  contained, 

2.  The  premises  hereinbefore  conveyed  shall  stand  charged  cbargefor 
with  the  payment  to  the  Mortgagee  on  the  day  of    ^llefkc^^^  ° 

paid  b}'  the  trustees  at  the  request  of  the  tenant  for  life  and  the  following   the  subject- 
recital  substituted  for  the  a'n-eeinent  for  loan  in  the  text :—  matter  of  the 
"  eiitrancmse- 

And  wheeeas  the  said  sum  of  £ expressed  to  be  paid  by  "i\':"*^J"^or 

the  Trustees  in  the  recited  Indenture  of  even  date  herewith  was  partition. 
advanced  to  them  by  the  Mortgagee  at  the  request  of  the 
Borrower  upon  an  agreement  between  the  Borrower  and  the 
Mortgagee  that  the  repayment  thereof,  with  interest  thereon  as 
hereinafter  mentioned,  should  be  secured  to  the  Mortgagee  in 
manner  hereinafter  appearing : 

The  operative  part  will  commence  with  the  following  words : — ■ 

In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  sL' so  paid  by  the  Mortgagee  as  aforesaid  (the 

payment  of  which  sum  the  Trustees  hereby  acknowledge),  the 
Borrower,  &c. 
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Covenant  by 
tenant  for  life 
to  pay  interest 
during  his  life. 


Proviso  for 
redemption. 

Covenant  to 
insure  against 
fire. 


Qualification 
of  implied 
covenants  for 
title  (r). 

Acknowledg- 
ment, &c. 


next  of  the  said  sum  of  i' ,  with  interest  thereon  from  the 

date  hereof  at  the  rate  of  £ —  j^er  cent,  per  annum,  and  also  so 
long  as  any  principal  money  remains  due  under  these  presents 

after  the  said day  of  next  with  the  payment  to  the 

Mortgagee  of  interest  on  the  said  sum  at  the  rate  aforesaid  hy 

equal  half-yearly  payments  on  the  day  of  and  the 

day  of in  every  year  {a). 

3.  The  Borrower  hereby  covenants  with  the  Mortgagee  that 
the  Borrower  will  during  his  life  (h)  pay  to  the  Mortgagee 
interest  accruing  during  his  life  at  the  rate  of  £ —  per  cent,  per 

annum  on  the  said  sum  of  £ ,  or  on  so  much   thereof  as 

shall  for  the  time  being  remain  unpaid,  by  equal  half-yearly 

payments  on  the  day  of  and  the  day  of  

in  every  year,  the  first  of  such  half-yearly  payments  to  be  made 
on  the day  of if  the  Borrower  shall  be  then  living. 

4.  Provided  always  {Form  No.  12), 

5.  The  Borrower  hereby  further  covenants  with  the  Mort- 
gagee that  the  Borrower  will  during  his  life  {continue  as  in  Form 
No.  19,  and  add  special  clauses  as  to  reduction  of  interest, 
Forms  No.  30  or  No.  32,  or  otherwise,  as  required). 

6.  {Form  No.  15  as  to  j^tower  of  sale.) 

7.  {Form  No.  45  or  No.  46  as  to  leasing  powers,  as  required.) 

8.  {Form  No.  18,  Corenant  against  registration.) 

9.  Provided  always,  that  so  far  as  regards,  &c.  {Form  No.  1, 
Sect.  III.,  Purchase  Deeds,  p.  314,  sup.). 

10.  {Add  Form  No.  49  as  to  duties  on  land  rcdues.) 

11.  The  Borrower  hereby  acknowledges  the  right  of  the 
Mortgagee  to  production  of  the  recited  Settlement  [and  of  the 

documents   mentioned   in   the   Schedule  hereto]   and   to 

delivery  of  copies  thereof.  And  hereby  undertakes  for  the  safe 
custody  thereof. 

In  witness,  &c. 
{Add  schedules  of  documents,  or  othenvise,  as  required.) 

(a)  If  a  covenant  by  the  tenant  for  life  for  pajonent  of  principal  anrl 
interest  is  required  this  clause  will  be  omitted. 

(i)  Sometimes  the  mortgagor  is  required  to  enter  into  a  full  covenant  for 
payment  of  principal  and  intei'est,  see  Forms  4  and  G  ;  if  so,  this  will  come  iu 
clause  1,  and  Form  No.  37  should  be  added. 

(c)  If  the  tenant  for  life  is  required  to  give  full  covenant  for  title,  this 
clause  should  be  omitted. 
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No.     II. 

MORTGAGE  of  Freeholds  and  Copyholds  hu  a  Tenant 
for  Life  under  Section  11  of  the  S.  L.  Act,  1890, 
to  raise  money  required  to  pay  off  Incumbrances  on 
other  parts  of  the  Settled  Estates  {d). 

THIS  INDENTURE,    &c.    (Parties   and   definitions   as    in    last  Parties. 
Prceedent) : 

Whereas  under  an  Indenture  of  Settlement  dated  the  Recital  of 

day  of ,  and  made,  &c.,  the  freehold  and  copyhold  heredita- 
ments hereinafter  described  (with  other  hereditaments)  now 
stand  limited  to  the  use  of  [or  in  trust  for]  the  Borrower  during 
his  life  without  impeachment  of  waste,  with  remainders  over. 
And  the  Trustees  are  the  present  Trustees  of  the  said  Settlement 
for  all  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890  : 

And  whereas  the  Trustees   were  on  the  day  of  Admission  of 

duly  admitted  to  the  said  copyhold    hereditaments   to  hold  to  copyhokis" 
them  and  their  heirs  at  the  will  of  the  lord  according  to  the 

custom  of  the  Manor  of  ,  in  the  County  of  ,  of  which 

the  said  hereditaments  are  parcel : 

And  whereas  (as  in  last  Precedent,  hut  saj/inf/,  for  the  purpose  Agreement  for 
of  discharging  incumbrances  on    hereditaments   subject  to  the 
limitations  of  the  recited  Settlement  (other  than  the  heredita- 
ments hereinafter  described),  and  for  loayment  of  costs  of  the 
transaction  (e)),  and  the  Mortgagee  has,  &c. : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  i)i\Ysnance,  &c.  (continue  witnessing  jMvt  of  last  Precedent  Covenant  to 
down    to    "acknowledge"),  the    Borrower     hereby    covenants  p^^^-^^- 
(Covenant  to  pay  principal  and  interest,  Forms  Nos.  4  and  6). 

(rf)  This  section  authorises  the  tenant  for  life  to  raise  money  for  (lis-  Mortgage 

charging  incumbrances.     This  power  is  not  confined  to  the  case  where  an  under  S.  L. 

existing  mortgagee  gives  notice  requirmg  to  be  paid  off:  Re  Clifford,  1902,  g_  li.       ' 
1  Ch.  87 ;  71  L.  J.  Ch.  10.     As  to  the  cases  to  which  this  section  applies, 
see,  Wolst.  Conv.  Acts,  9th  ed.,  447—448 ;  also  Be  Pizzi,  1907,  1  Ch.  67  ;  76 
L.  J.  Ch.  87. 

(e)  S.    11  expressly  authorises  the  tenant  for  life  to  raise  the   amount  Variation  if 

necessary  to  pay  the  costs.     If  the  same  land  is  made  subiect  to  the  new  *^^?  ?^","! 

security,  then  the  incumbrances  paid   off   should  be   scheduled   with    any  mortgaged  is 

transfers  of  even  date  taken  by  the  mortgagee.  to  be  part  of 

(/)  It  is  assumed  here  that  the  tenant  for  life  has  agreed  to  give  the      ^    ^  '^"^  ^' 
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Conveyance  of 
freeholds  and 
copyholds  (g). 


Proviso  for 
redemption. 

Covenant  to 
insure. 


2.  For  the  consideration  aforesaid  the  Borrower,  in  exercise 
of  the  power  for  this  purpose  conferred  on  him  by  the  Settled 
Land  Acts,  1882  to  1890,  and  of  all  other  powers,  and  As 
Beneficial  Owner  (li),  hereby  conveys  unto  the  Mortgagee 

All  and  singular  the  freehold  and  copyhold  hereditaments 

situated  in  the  County  of ,  and  more  particularly  described 

in  the  first  and  second  parts  of  the Schedule  hereto,  and 

delineated  on  the  plan  drawn  on  these  presents  and  thereon 
respectively  coloured  pink  and  blue. 

To  HOLD  unto  the  Mortgagee  and  his  heirs.  As  to  the  said 
freehold  hereditaments,  To  the  use  of  the  Mortgagee  in  fee 
simple,  and  As  to  the  said  copyhold  hereditaments.  To  the  use 
of  the  Mortgagee,  his  heirs  and  assigns,  for  a  customary  estate 
of  inheritance  according  to  the  custom  of  the  said   Manor  of 

,  and  subject  to  the  rents,  fines,  heriots,  suits  and  services 

therefor  due  and  of  right  accustomed,  And  as  to  all  the  said 
hereditaments,  discharged  from  all  the  limitations,  trusts, 
powers  and  provisions  of  the  recited  Settlement  and  from  all 
estates,  interests  and  charges  subsisting  or  to  arise  thereunder, 
But  subject  to  the  proviso  for  redemption  hereinafter  contained, 
and  so  that  in  the  case  of  the  said  copyhold  hereditaments  these 
presents  shall  operate  as  a  surrender  of  the  same,  To  the  use  of 
the  Mortgagee,  his  heirs  and  assigns,  subject  to  a  condition  for 
making  void  such  surrender  corresponding  to  the  proviso  for 
redemption  hereinafter  contained  (i). 

3.  Provided  always  (Form  No.  12). 

4.  (Form  No.  19  ;  add  special  clauses  as  to  redaction  of  rate  of 
interest,  cC-c,  as  required.) 


Statutory 
effect  of 
conveyance  of 
coj)yholds. 


Form  of 
admission. 

As  to  a  release 
of  the  settled 
copyholds  on 
redemption . 


covenant  to  pay  principal  as  well  as  interest,  vf.  last  Precedent ;  he  may 
have  been  originally  liable  for  the  debts. 

{<])  See  S.  L.  Act,  1882,  s.  20  (1),  (3),  as  to  the  copyholds.  The  deed  nnist 
be  entered  on  the  court  rolls,  and  it  will  then  operate  as  a  sui'render  on  which 
the  mortgagee  may  obtain  admission  if  and  when  he  requires  it. 

(/()  As  to  the  implied  covenants  for  title  in  the  case  of  copyholds,  see, 
Conv.  Act,  1881,  s.  7  (5). 

(/)  For  a  form  of  admittance  pursuant  to  a  conveyance  under  the  S.  L. 
Acts,  see  Purchase  Deeds,  Prec.  V.,  Group  E,  p.  402,  sup.  If  the  mortgagee 
has  not  been  admitted,  then  on  redemption  he  can  release  the  copj'holds  by 
deed  and  give  a  warrant  to  the  steward  to  enter  up  satisfaction  of  the 
mortgage.  If  he  has  been  admitted,  he  miist  surrender  to  the  use  of  the 
then  trustees  of  the  settlement. 
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5.  (Form  No.  37  as  to  Uahility  of  tenant  for  life.) 

6.  (Form  No.  15  as  to  iiower  of  sale.) 

7.  (Form  No.  18,  Covenant  against  registration.) 

8.  (Forms  Nos.  45  or  46  and  48  as  to  leasing  jwicers.) 

9.  (Form  No.  1,  Sect.  III.,  Purchase  Deeds,  p.  314,  sup., 
qualification  of  implied  covenants.) 

10.  (Add  Form  No.  49  as  to  duties  on  land  values.) 

11.  (As  in  clause  10,  last  Precedent.)  Acknowiedg- 

T  p  ment,  &c. 

In  witness,  &c. 

(Add  schedules,  as  required.) 

No.  III. 

MOETGAGE  of  Fkeeholds  and  Leaseholds  hy  a  Tenant 
FOE  Life  under  Section  11  of  the  S.  L.  Act,  1890,  and 
the  Finance  Act,  1891, /or  raising  Money  to  pay  Estate 

DUTY(J). 

THIS  INDENTUEE,  &c.  (Parties  and  definitions  as  in  Precedent  I.  Parties. 
of  this  Group)  : 

Whereas  (Recite  Lease  ;  Settlement  under  which  freeholds  icere 
limited  to  use  of  X.  for  life,  remainder  to  use  of  his  first  and 
other  sons  in  tail  male,  remainder  to  use  of  Borrower  for  life, 
remainders  over  ;  appointment  of  Trustees  for  purposes  of  S.  L. 
Acts;  assignment  oj  leaseholds  to  Trustees  on  trusts  corresponding 
to  uses  of  freeholds  ;  death  of  X.  witJiout  having  had  any    issue 

male  ;  that  the  sum  of  £ had  become  payable  in  respect  cf  the 

property  comprised  in  the  Settlement  for  Estate   Duty,   including 
Settlement  Estate  Duty,  on  the  death  of  X.  (k)): 

And  whereas  the  Borrower,  as  such  tenant  for  Hfe  as  aforesaid.  Agreement  for 

reqinres  to  raise  the  said  sum  of  £ for  discharging  the  said 

duty  and  the  further  sum  of  i' for  discharging  the  costs  of 

(J)  The  estate  duty  charge  is  automatic :  Lord  Advocate  v.  Moraij,  1905, 
A.  C.  531 ;  74  L.  J.  P.  C.  122.  The  tenant  for  life  is  liable  for  the  interest 
on  the  duty  and  cannot  raise  it  by  mortgage  :  Be  Howe's  S.  E.,  1903,  2  Ch. 
69;  72  L.  J.  Ch.  461. 

(A-)  If  the  land  is  settled  by  Will,  then  recite  the  lease,  the  assignment   Variation  if 
thereof  to  the  testator,  his  seisin  of  the  freeholds,  his  Will  giving  first  life   ^^"^^  settled 
estate  to  borrower  in  freeholds,  with    remainders   over,    and  bequeathing     ^  ^ 
leaseholds  to  trustees  on  corresponding  trusts,  appointment  of  S.  L.  Act 
trustees,  death  of  testator,  probate,  assent  by  executors  subject  to  payment 
of  duties,  and  amount  of  dutv. 
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Of  payment  of 
interest  on 
duty. 

Payment  of 
duty. 


Charge  by 
tenant  for  life. 


Conveyance  by 
tenant  for  life. 


Demise  by 
tenant  for  life. 

Trust  of  j)rin- 
cipal  term. 


and  incidental  to  these  presents  and  the  payment  of  the  said 
duty,  and  the  Mortgagee  has  at  the  request  of  the  Borrower 

agreed  to  advance  the  aggregate  sum  of  £ upon  having  the 

repayment  thereof,  with  interest  as  hereinafter  mentioned,  secured 
in  manner  hereinafter  appearing : 

And  whereas  the  Borrower  has  out  of  his  own  money  paid  all 
interest  which  has  accrued  in  respect  of  the  said  duty  : 

And   whereas   the   Mortgagee   has   by   the  direction   of   the 

Borrower  and  of  the  Trustees  paid  the  said  sum  of  .4^ in 

discharge  of  the  said  duty  (?)  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration 

of  the  sum  of  £ so  paid  as  aforesaid  and  of  the  sum  of  £ 

now  paid  by  the  Mortgagee  b}^  the  direction  of  the  Borrower  to 
the  Trustees  (the  payment  and  receipt  of  which  two  sums  the 
Trustees  hereby  acknowledge),  the  Borrower,  in  exercise  of  the 
powers  for  this  purpose  conferred  on  him  by  the  Settled  Land 
Acts,  1882  to  1890,  and  the  Finance  Act,  1894,  and  of  all  other 
powers,  hereby  charges  the  hereditaments  hereinafter  respectively 
conveyed  and  demised  with  the  payment  to  the  Mortgagee  on 

the day  of next  of  the  said  aggregate  sum  of  £ , 

with  interest,  &c.  (continue  as  in  clause  2,  Precedent  I.,  of  tltis 
Group). 

2.  For  the  consideration  aforesaid  and  in  exercise  of  the  said 
powers,  the  Borrower,  As  Beneficial  Owner,  hereby  conveys  unto 
the  Mortgagee 

All  those,  &c.  {freeholds), 

Together  with  the  benefit  of  the  charge  created  by  section 
nine  of  the  Finance  Act,  1894,  by  reason  of  the  payment  of 
the  said  duty,  but  so  far  only  as  such  charge  affects  the 
hereditaments  hereinbefore  described. 

To  HOLD,  &c.  {as  in  claiise  1,  Precedent  I.,  of  this  Group). 

3.  For  the  consideration  aforesaid  and  in  exercise  of  the  said 
powers  {continue  Form  No.  11). 

4.  The  Trustees  hereby  agree  that  they  and  the  persons 
deriving  title  under  them  will  henceforth,  &c.  {continue  Form 
No.  11a). 

(/)  A  banker's  cheque  cau  be  made  payable  direct  to  tlie  Inland 
Eevenue.. 
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5.  {Form  No.  11b,  .Hiihsiifiiiiifri  "the  Trustees  and  the  persons  Power  to 
deriving  title  under  them  "   for  "  tlte  Borroiccr  and  the  persons  Trastees"^^ 
deriving  title  under  /«'/«.") 

6.  Provided  always  (Form  X(K  12,  suhstitiitinfi  "  the  premises  Proviso  for 
hereinbefore    respectively    conveyed   and    demised"   for    "the  ireehoids  and 
premises    hereinbefore    conreijed  "    adding    at    the    end   "  and    so  i^*^«^i°i''^- 
that  on  a  surrender  of  the  said  leasehold  hereditaments  the  term 

hereby  created  shall  be  merged  "). 

(Add  as  in  clauses  3,  5,  6,  7,  8,  9,  10  and  11  of  Preeedent  I.  of 
tltis  Group.) 

In  witness,  &c. 

(Add  seliednles  as  required.) 


No.  IV. 

MOKTGAGE  of  Freeholds  by  Tenant  for  Life  under 
Section  5  of  S.  L.  Act,  1882,  by  icay  of  Substituted 
Security  for  Other  Hereditaments  released  by  the 
Mortgagee  on  a  Sale  (m). 

THIS  INDENTUEE,  made,  &c.  (Parties  and  definitions  as  in  Parties. 
Precedent  I.  of  tltis  Group  (n)) : 

Whereas  by  an  Indenture  of  Mortgage  dated  the day  Recital  of 

of ,  and  made,  &c.,  the  hereditaments  therein  mentioned  ^o^'tS'^g'^- 

were  conveyed  to  the  Mortgagee,  in  fee  simple  by  way  of  mort- 
gage for  securing  pa3anent  to  him  on  the  day  therein  mentioned 

and  since  passed  of  the  principal  sum  of  £, ,  with  interest 

thereon  at  the  rate  of  i.'4  per  cent,  per  annum: 

{m)  This  section    enables   the    tenant   for  life   to   transfer   a   charge    to  Substituted 

another  part  of  the  settled  land  on  a  sale,  exchange,  or  partition.  security  under 

With  slight  alterations   of  the  recitals  this  Precedent  is  applicable  to  a  1882,  s.  5.' 

similar  case  arising  on  an  exchange  or  partition.  Variations  in 

Another  mode  is  to  include    the    whole    transaction   in    one   deed — the   case  of 

.    .    .  exchanges  and 

mortgagee  joining  to  release  the  land  or  the  undivided  share  comprised  in   partitions. 

his  original  security,  and  the  land  taken  in  exchange  or  severalty  being,  by 

the  dii-ection  of  the  tenant  for  life,    convej'ed  to  the  mortgagee  in  fee, 

subject  to  the  like  right  of  redemption  by  the  persons  entitled  under  the 

settlement :  S.  L.  Act,  1882,  s.  24  (4),  (5),  (6). 

(«)  The  trustees  are  merely  formal  parties,  and  as  no  money  is  passing 

need  not  execute. 


I 
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Recital  of 
Settlement. 


Recital  of  sale 
by  tenant  for 
life  of  heredita- 
ments com- 
prised in  the 
Mortgage  with 
the  concur- 
rence of  the 
Mortgagee. 


State  of  mort- 
gage debt. 


Agreement  for 

substituted 

security. 


Charge  of 
principal  and 
interest. 


Conveyance 
and  other 
provisions. 


And  whereas  by  an  Indenture  of  Settlement  dated  the 

day  of ,  and  made,  &c.,  the  hereditaments  comprised  in  the 

recited  Mortgage  were  (subject  to  that  ]\Iortgage)  witli  the  here- 
ditaments hereinafter  described  hinited  to  uses  under  which  the 
Borrower  is  now  tenant  for  Hfe  in  possession,  with  remainders 
over.  And  the  Trustees  are  the  present  Trustees  of  the  said  Settle- 
ment for  all  the  purposes  of  the  Settled  Land  Acts,  188-2  to  1890  : 

And  whereas  the  Borrower,  as  tenant  for  life  in  possession 
under  the  recited  Settlement,  has,  with  the  concurrence  of  the 
Mortgagee,  sold  the  hereditaments  comprised  in  the  recited  Mort- 
gage for  the  sum  of  M ,  and  by  an  Indenture  of  Conveyance 

bearing  even  date  with  but  executed  before  these  presents  and 
made,  &c,,  the  same  hereditaments   have   been   conveyed    and 

released  unto  the  said (Piircltascr)  in  fee  simple  discharged 

from  the  recited  Mortgage  and  all  principal  money  and  interest 
thereby  secured  : 

And  whereas  the  said  principal  sum  of  £ ,  with  interest 

thereon  from  the day  of ,  is  still  owing  to  the  Mortgagee 

upon  the  security  of  the  recited  Mortgage  : 

And  whereas  the  Mortgagee  concurred  in  the  said  Conveyance 
in  consideration  of  having  a  substituted  security  made  to  him  in 
manner  hereinafter  appearing  for  payment  of  the  said  sum  of 
£ and  the  interest  due  and  to  become  due  thereon  : 

NOW  THIS  INDENTURE  WITNESSETH   as  follows:— 

1.  In  jjursuance  of  the  said  agreement  and  in  consideration  of 
the  premises,  the  Borrower,  in  exercise  of  the  power  for  this 
purpose  conferred  on  him  by  the  Settled  Land  Acts,  1882  to 
1890,  and  of  all  other  powers,  hereby  charges  the  hereditaments 
hereinafter  described  with  the  payment  to  the  Mortgagee  of  the 
said  sum    of    £— — ■   and  all  interest  due  and  to  become  due 

thereon  at  the  rate  of  £ —  per  cent,  per  annum  on  the day 

of next  {ihe  first  day  for  payment  of  interest)  in  substitution 

for  and  in  exoneration  of  the  hereditaments  so  sold  as  aforesaid. 
And  also,  so  long  as  any  princii3al  money  remains  due  under 
these  presents  after  the day  of next,  with  the  pay- 
ment to  the  Mortgagee  of  interest  thereon  at  the  rate  aforesaid 

by  equal  half-yearly  payments  on  the ■  day  of and  the 

day  of in  every  year. 

2.  For  the  consideration  aforesaid  the  Borrower,  in  exercise,  d'C. 
(continue  as  in  clause  1,  Precedent  I.,  ef  this  Group,  and  then  go  to 
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clause  3  and  continue  to  the  end  of  that  Precedent.    The  Borrower 

ivill  covenant  to  pay  interest  as  from  the day  of {tlte 

day  down  to  wlticli  interest  has  been  paid).     The  days  for  payment 
of  interest  and  that  in  the  proviso  for  redemption   will  correspond 
icith  those  in  the  orif/ival  Mortgage). 
In  witness,  &c. 


No.  V. 

MORTGAGE  of  Freeholds  hy  a  Tenant  for  Life  under 
Section  63  of  tlte  S.  L.  Act,  1882,  pursuant  to  an 
Order  of  tlte  Court  undo-  Section  7  of  tlte  S.  L. 
Act,  1884(0). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  {tenant  for  parties. 
life  of  proceeds  of  sale)  (hereinafter  called  the  Borrower),  of  the  1st 
part,  M.,  of,  &c.  and  N.,  of,  &c.  (hereinafter  called  the  Trustees), 
of   the  2nd  part,    and   C.  I).,    of,  ikc.    (hereinafter   c  lied  the 
Mortgagee) ,  of  the  3rd  part : 

Whereas  X.  Y.,  of,  &c.,  heing  at  his  death  seised  of  the  here-  Recital  of 
ditaments  hereinafter  described  in  fee  simple  in  possession  free  ^^^^  devismg 

from  incumbrances,   duly  made  his  Will  dated  the day  of  trust  for  sale. 

,  and   thereby,    after   appointing    the   Trustees  to    be   his 

executors  and  trustees,  devised  to  them  all  his  real  estate 
(including  the  hereditaments  hereinafter  described)  Upon  trust 
to  sell  the  same  and  to  stand  JDossessed  of  the  net  proceeds 
of  such  sale  on  trusts  for  investment  as  therein  mentioned  and 
to  pay  the  annual  income  thereof  and  also  the  rents  and  profits 
of  the  premises  until  sale  to  the  Borrower  during  his  life,  with 
certain  trusts  over  (j))  (Recite  death  of  testator  and  probate) : 

(o)  The  S.  L.  Act  powers  are  not  exercisable  by  a  tenant  for  life  of  the    Effect  of  order 
proceeds  or  of  the  rents  and  profits  until  sale  under  a  settlement  by  way  of   ^I^t  1SS4       7 
trust  for  sale  except  under  an  order  :  S.  L.  Act,  1884,  s.  7.     The  order  may 
be  general  or  for  a  specific  purpose.     "While  the  order  is  in  force  the  powers 
of  the  trustees  are  in  abeyance  as  respects  the  powers  conferred  by  the 
order. 

(p)  If  the  land  is  conveyed  to  trustees  on  trust  for  sale,  this  conveyance   Variation 

only  should  be  recited  and  referred  to  in  place  of  the  Will.     The  settlement   ^^'i^^'«^  ^^^'^^ 
.   ""  ^  conveyed  on 

01  the  proceeds  of  sale  is  kept  off  the   title  by    S.  L.  Act,   1884,  s.  7,  for   trust  for  sale. 
the  order  under  that  section  is  conclusive  evidence  as  to  the  proper  person 
to  exercise  the  powers. 

54—2 
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Recital  of 
Order. 


Agreement  for 
advance. 


Charge. 

Covenant  to 
pay  interest. 

Proviso  for 
redemption. 


And  whereas  by  an  Order  of  the  Chancery  Division  of  the 

High  Court  of  Justice,  made  on  the day  of by  the 

Honourable  Mr,  Justice ,  In  the  matter  of  the Estate, 

situated,  &c.,  settled  by  the  Will  of  X.  Y.,  and  In  the  matter  of 
the  Settled  Land  Acts,  1882  to  1890,  tbe  Borrower  was 
authorised  to  exercise  in  respect  of  the  said  hereditaments  all 
the  powers  (other  than  the  powers  of  sale  and  exchange) 
which  are  by  the  said  Acts  conferred  on  a  tenant  for  life  in 
possession  of  settled  land  (7)  : 

And  whereas  the  Borrower,  in  exercise  of  the  powers  conferred 
on  him  by  the  recited  Order  and  the  said  Acts  {continue  as  in 
Precedent  I.  of  this  Group,  or  state  any  other  authorised  purpose  for 
irliirh  the  inonci/  is  raised)  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  In  pursuance.  Sec.  {continue  as  in  clause  1,  J^recedent  1 .,  of 
this  Group,  hnt  sai/  after  the  words  "  1882  to  1890  "  and  of  the 
recited  Order,  and  after  the  words  ''in  fee  simple  "  say  "discharged 
from  all  the  trusts,  powers  and  provisions  of  the  recited  Will "). 

2.  {As  in  clause  2,  Precedent  I.) 

3.  (As  in  clause  3,  ditto.) 

4.  (Form  Xo.  12  ;  substitute  "  recited  Will  "f>r  "  recited  settle- 
ment,'' and  substitute  "to  the  use  of  the  trustees  in  fe'^  simple" 
for  "  to  the  uses.'') 

5.  6,  7,  8,   9  and  10.   {As  in  Precedent  1.  of  this  Group.) 

11.   {Ditto,  e:rcept  that  the  Trustees,  if,  as  is  probahle,  they  hold 
the  deeds,  will  gire  an  acknowledgment  only.) 
In  witness,  &c.  (r). 

{Add  schedules  as  required.) 


Registration  of 
order  under 
S.  L.  Act, 
1884,  s.  7,  as  a 
lis  pendens. 

Express 
powers  by 
reference  to 
S.  L.  Acts. 


(7)  It  is  assumed  in  the  text  that  a  general  order  has  been  made.  The 
order  may  be  registered  against  the  trustees  as  a  lis  pendens:  S.  L.  Act, 
188-J,  s.  7  (v.) ;  but  a  person  dealing  with  the  trustees  is  not  affected  by  the 
order  until  it  is  registei'ed  :  ih.  (vi.). 

(r)  If  the  trustees,  as  is  now  usual  in  the  case  of  a  trust  for  sale,  are 
expressly  given  the  statutory  powers  of  a  tenant  for  life,  then  they  will 
mortgage  the  land  without  an  order  of  the  Court.  See  next  Group  of 
Precedent?. 
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No.  YI. 

MORTGAGE  under  a  General  Po\yek  of  Appointment. 

THIS  INDENTUEE,  made,  kc.  Between  A.  B.,  of,  &c.,  and  Parties. 
C.  B.,  of,  kc.  (hereinafter  called  the  Borrowers),  of  the  one  part, 
and  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.  (heremafter  called  the  Mort- 
gagees), of  the  other  part : 

Whereas  under  an  Indenture  of  Settlement  dated  the  '  ^^^!}'^^°^^ 

bettlement. 

day  of ,  and  made,  kc,  the  hereditaments  heremafter  de- 
scribed (with  other  hereditaments)  now  stand  limited  to  such  uses 
as  the  Borrowers  shall  by  deed  jointly  appoint,  and  in  default 
of  and  subject  to  any  such  appointment  To  the  Uses  therein 
mentioned  : 

And    whereas  (Foim  No.  2a)  :  Agreement  for 

^  '  advance. 

NOA\    THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  jDursuance  of  the  said  agreement,  &c.  (Foiiii  Xu.  3),  "  the  Covenant  for 
Borrowers  hereby  jointly  and  severally  covenant"  {continue  prfuci^mi and 
Forms  Xo,.  4  and  6).         "  ''^^^'^'^^*- 

2.  For  the  consideration  aforesaid  the  Borrowers,  in  exercise  Appointment. 
of  the  powers  for  this  purpose  conferred  on  them  by  the  recited 
Settlement  and  of  all  other  powers,  and  As  Beneficial  Owners, 

hereby  appoint  that 

All  those,  &c.,  shall  henceforth  remain  and  be  Parcels. 

To  THE  USE  of  the  Mortgagees  in  fee  simple,  but  subject  to  the 
proviso  for  redemption  following  (that  is  to  say) : — 

3.  Provided  always  (Form  No.  12).  Proviso  for 
(Add  other  clauses  as  required;     see  Precedent  L  of  Group  A,   ^^^emption. 

f.  808,  sup.  ;  also  Form  Xo.  37,  as  to  liability  between  Bo',  rou'crs 
and  the  mortgaged  propert}).) 
In  witness,  &c. 
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Group  J). — Mortgages  by  Trustees  and  Personal 
Eepresentatives. 

No.  I. 


Partiesi 


Recital  of 
Settlement. 


MOETGAGE  htj  the  Trustees  of  a  Settlement  of  real  estate 
to  raise  Estate  Duty  under  section  9  of  the  Finance  Act, 
1894,  and  under  S.  L.  Act,  1890,  section  11,  durinn  a 
minoriti/  {s). 

THIS  INDENTUEE,  made,  &c.,  Between  E.  F.,of,  &c.,  and  G.  H., 
of,  &c.  (hereinafter  called  the  Trustees),  of  the  one  part,  and  C.  D., 
of,  &c.  (heremafter  called  the  Mortgagee),  of  the  other  part : 
(Recite  Settlement  liniiting  the  settled  hereditaments  to  H.  B.  for 
life,irit]i  remainder  to  Iris  sons  successirely  in  tail,  and  under  whicli 
the  Trustees  are  trustees  of  the  Settlement  for  the  purposes  of 
the  Settled  Land  Acts,  1882   to  1890,   and    of  section  42  of  the 


Mortgage 
under  Fin. 
Act,  1894,  to 
raise  estate 
duty. 


Fin.  (1909-10) 
Act,  1910, 
s.  56. 


(5)  If  the  tenant  for  life  is  of  full  age  lie  will  raise  the  money,  see, 
Prec.  III.,  Group  C,  p.  847,  siqj.  Under  the  Fin.  Act,  1894,  s.  8  (4),  the  persons 
accountable  for  estate  duty  include  every  person  in  whom  the  management 
of  the  property  is  vested,  which  in  the  case  of  an  infant  tenant  in  tail  would 
be  the  trustees  of  the  settlement  under  the  Conv.  Act,  1881,  s.  42.  The 
executors  of  the  deceased  may  at  the  request  of  the  persons  accountable 
pay  the  dutj'.  S.  9  (oj  authorises  every  person  authorised  or  required  to  pay 
the  duty  to  raise  the  amount  with  interest  and  expenses  by  mortgage.  In 
the  case  of  settled  propertj^  the  trustees  should  raise  the  money  themselves, 
if  the  executors  have  assented  to  the  devise. 

As  regards  property  vested  in  the  executors,  they  can  raise  the  duty  by 
mortgage  under  their  ordinary  powers  of  administxation,  and  it  is  not 
necessary  to  specify  the  purpose  for  which  the  money  is  required,  see, 
Prec.  V.  of  this  Group,  p.  862,  inf.  The  charge  is  automatic,  see,  Lo7'd 
Advocate  v.  Countess  Moray,  1905,  A.  C.  531  ;   74  L.  J.  P.  0.  122. 

Where  a  settlement  contains  a  covenant  for  the  payment  of  a  principal 
sum,  the  executors  of  the  covenantor,  and  not  the  settlement  trustees,  are 
liable  for  the  estate  duty  in  I'espect  of  the  sum  :  ^e  Orai],  1896,  1  Ch.  620  ; 
65  L.  J.  Ch.  462  ;  see  also  Re  Ilad-et,  1907,  1  Ch.  385  ;  76  L.  J.  Ch.  249. 

The  Fin.  (1909-10)  Act,  1910,  s.  56,  enables  land  to  be  given  in  lieu  of 
money  for  estate  duty.  It  is  conceived  that  trustees  should  not  avail 
themselves  of  the  provision  without  the  consent  of  all  the  beneficiaries. 
Land  given  under  s.  56  is  to  be  dealt  with  as  Parliament  determines,  and 
the  part  given  might  be  used  in  such  a  way  as  to  depreciate  the  rest  ot 
the  estate.     Conveyances  to  the  Commissioners  are  free  of  stamp  duty. 
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Conveyauciiifi  and  Law  of  Property  Act,  1881 — death  of  H.  B., 
leaving  A.  B.,  eldest  son,  an  infa)it :) 

And  whereas  by  reason  of  the  minority  of  the  said  A.  B.  the  Agreement  by 
Trustees  are  the  persons  in  whom  the  statutory  powers  of  a  borrow^money 
tenant  for  life  and  the  management  of  the  settled  hereditaments  on  mortgage 

°  _  to  pay  estate 

are  vested,  and  they  are  accountable  for  the  estate  duty  [including  duty  and 

GXPGHSGS 

settlement  estate  duty]  which  became  payable  in  respect  of  the 
said  hereditaments  on  the  death  of  the  said  H.  B.  : 

And  whereas  the  said  duties  [duty]  (t)  amount  [s]  to  £ : 

And  whereas  the  Trustees  have  paid  all  the  interest  which  Payment  of 
has  accrued  in  respect  of  the  said  duties  [duty]  out  of  the  income  agreement 
arising  under  the  recited  Settlement  and  are  desirous  of  raising    ^^  '^  vance. 

the  sum  of  £ ,  and  also  the  further  sum  of  £ ,  for  exj)enses 

incurred  by  them  in  respect  of  the  said  duties  [duty]  (making  the 

aggregate  sum  of  £ )  by  a  mortgage  of  the  hereditaments 

hereinafter  described,  being  part  of  the  settled  hereditaments, 
and  they  have  accordingly  applied  to  the  Mortgagee  to  advance 
the  same,  which  he  has  agreed  to  do  upon  having  the  repayment 
thereof,  with  interest  as  hereinafter  mentioned,  secured  in 
manner  hereinafter  appearing  : 

And  whereas  the  Mortgagee  has  on  or  before  the  execution  of  Payment  of 
these  presents  at  the  request  of  the  Trustees  paid  the  said  sum 
of  £ in  discharging  the  said  duties  [duty]  : 


duty. 


NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Charge  by 

the  payment  of  the  said  sum  of  £ ,  and  of  the  further  sum  of 

£ now   paid    by  the   Mortgagee   to  the  Trustees  as   such 

Trustees  as  aforesaid  (the  payment  and  receipt  of  which  two 
sums  the  Trustees  hereby  acknowledge),  the  Trustees,  in  exercise 
of  the  powers  for  this  purpose  conferred  on  them  by  the  Settled 
Land  Acts,  1882  to  1890,  and  the  Finance  Act,  1894,  and  of  all 
other  powers  (/(),  hereby  charge  the  hereditaments  hereinafter  de- 
scribed with  the  payment  to  the  Mortgagee  on  the day  of 

next;  of  the  said  aggregate  sum  of  £ ,  with  interest  thereon 

from  the  date  hereof  at  the  rate  of  £ —  per  cent,  per  annum  : 

{t)  The  interest  on  the  duty  cannot  be  raised  on  the  land,  as  it  is  payable 
out  of  income  :  Be  Earl  Howe's  S.  E.,  1903,  2  Ch.  69;  72  L.  J.  Ch.  461. 

(w)  See  S.  L.  Act,  1890,  s.  11,  under  which  the  duty  can  be  raised: 
Wolst.  Conv.  Acts,  9th  ed.,  447—448  ;  Prec.  II.,  Group  C,  p.  845,  svi>. 
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Conveyance. 


Parcels. 


Habendum. 


Proviso  for 
redemption. 


And  also,  so  long  as  any  principal  mone,y  remains  owing  under 

these  presents  after  the  said  day  of  next,  with  the 

payment  to  the  Mortgagee  of  interest  thereon  at  the  rate  afore- 
said by  equal  half-yearly  payments  on  the day  of and 

the day  of in  every  year. 

2.  For  the  consideration  aforesaid  and  in  further  exercise  of 
the  said  powers  the  Trustees,  As  Trustees,  hereby  convey  unto 
the  Mortgagee 

All  those,  &c.  {see  Fonits  in  Sect.  II.,  I'lin-lunse  Deeds), 
ToGETHEU  with  the  benefit  of  the  charge  created  by  section  nine 
of  the  Finance  Act,  1894,  Ijy  reason  of  the  i^ayment  of  the  said 
duty,  but  so  far  only  as  such  charge  affects  the  hereditaments 
hereinbefore  described, 

To  HOLD  unto  and  To  the  use  of  the  Mortgagee  in  fee  simple, 
discharged  from  all  the  limitations,  trusts,  powers  and  provisions 
of  the  recited  Settlement  and  from  all  estates,  interests  and 
charges  subsisting  or  to  arise  thereunder,  but  subject  to  the 
proviso  for  redemption  hereinafter  contained  (that  is  to  say) : — 

3.  Provided  always  {Form  No.  12)  (r). 

{Add  Forms  Nos.  15,  18  and  49  and  otJter  clauses  as  required, 
also  acknowledgment  of  right  to  production  of  Settlement  and  other 
documents,  Form  No.  6,  Sect.  III.,  Purchase  Deeds,  p.  317,  sup.) 

In  witness,  &c. 

(Add  schedules,  if  required.) 


Parties. 


Mortgage  of 
portions  term. 


No.  II. 

MORTGAGE  under  the  Trusts  (*/'  a  Term  for  securing 
younger  Children's  Portions,  where  neither  the  For- 
tionists  nor  the  Freeholder  concur  (-r). 

THIS  INDENTUEE,  made,  clc.  Between  A.  B.,  of,  cl-c,  and 
C.  D.,  of,  &c.  {trustees  of  term  for  securing  ptortions)  (hereinafter 
called  the  Trustees),  of  the  one  part,  and  E.  F.,  of,  &:c.  (herein- 
after called  the  Mortgagee),  of  the  other  part: 

{v)  This  proviso  is  for  redemption  by  the  persons  interested  under  the 
settlement ;  it  does  not  impose  any  liaLilitj'  on  the  trustees.  In  this  case 
the  trustees  are  acting  on  behalf  of  the  infant  under  S.  L.  Act,  1882,  s.  GO. 

(.x)  On  a  mortgage  of  land  under  the  trusts  of  a  term  to  raise  portions 
for  younger  cliiklicn,  it  is  not  necessary  to    make  the  portionists  parties, 
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Whereas  (Recite  Settlement  /rlteretn/  certain  liereditaments  irere  Recital  of 

7    ,  i-  7       7         7    J-        7-^-  •     7         j^  a.  Settlement. 

conveyed  to  nse  of  huatmna  Joy  life,  reinciniaer  to  uses  to  secure 
jointure  for  wife,  since  deceased,  remainder  to  tlie  Trustees  for  1,000 
years,  and  subject  thereto  to  use  of  the  sons  successively  in  tail — 
trusts  of  term  of  1,000  years  to  raise  by  mortfjaye  .:ii4,000  for 
younger  children's  portions  if  there  u'ere  )u>t  more  than  four  such 
children)  : 

And  avhereas  the  said  {husband)  died  on  the day  of Death  of  ims- 

.,i,i-  "Til  c  •     i.  L  £  J    band  without 

Without  having  exercised  the  power  or   appointment  conierred  having  exe- 
on  him  by  the  recited  Settlement  as  aforesaid  in  respect  of  the  '^^"'®*^  power. 
said  sum  of  £4,000  : 

And  whereas  there  are   four  younger   children  of    the    said  That  there  are 
marriage,  and  each  of  them  has  attained  the  age  of  twenty-one  chiidren"viio 
years,  and  accordingly  the  said  sum  of  £1,000  is  now  payable  to  vt*Jt^a"teTCsts 
and  divisible  among  such  younger  children  equally  :  '"  their  por- 

And  whereas  no  part  of  the  said  sum  of  l'4,000  has  yet  been 
raised : 

And    whereas    the  Trustees,  pursuant  to    the   trust   for  this  Agreement  to 
purpose  contained  in  the  recited  Settlement,  have  applied  to  the  raise  same. 
Mortgagee  to  advance  to  them  the  sum  of  £4,000  for  the  purpose 

of  satisfying  the  said  portions,  together  with  the  sum  of  £ 

for  the  costs  and  expenses  of  and  incidental  to  the  raising  of  the 

said  portions,  making  together  the  aggregate  sum   of    £ , 

which  the  Mortgagee  has  agreed  to  do  upon  having  the  repay- 
ment thereof,  with  interest  as  hereinafter  mentioned  secured  in 
manner  hereinafter  appearing : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows:—  Assignment. 

1.  In  pursuance  of  the  said  agreement  and  in  consideration 
of  the  sum  of  £ now  paid  by  the  Mortgagee  to  the  Trustees 

as  the  trustees  can  give  a  valid  receii^t  f<jr  the  money  ;  but  if'  theii-  concurrence 
can  be  readily  obtained,  it  may  be  desirable  to  obtain  it. 

Where  the  tenant  of  the  freehold  is  sai  Juris,  he  generally  consents  to 
join  in  the  mortgage,  and  to  covenant  either  for  payment  of  the  principal 
and  interest,  or  of  the  interest  only,  by  way  of  collateral  security;  but  if 
he  is  a  minor,  or  refuses  to  join,  the  mortgagee  must  remain  satisfied  with 
the  security  of  the  laud. 

Where  some  of  the  j'ounger  children  are  infants  and  mone,y  is  raised  for 
the  portions  of  those  who  have  attained  full  age,  it  is  desii-able  to  only  include 
part  of  the  land  subject  to  the  term  in  the  first  mortgage  and  to  mortgage 
the  remainder  when  the  other  children's  jwrtions  become  raisable. 
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Habendum. 


Charge  by 
Trustees. 


Proviso  for 
redemption. 


for  the  purpose  aforesaid  (tltc  receipt,  t('r.),  the  Trustees,  As 
Trustees,  hereby  assign  unto  the  Mortgagee 

All,  &c.  {parcels), 

To  HOLD  unto  the  Mortgagee  for  the  residue  of  the  said  term 
of  1,000  years  created  by  the  recited  Settlement  without 
impeachment  for  waste. 

2.  The  Trustees  hereby  charge  the  premises  hereinbefore 
assigned  with  the  payment,  &c.  (continue  as  in  clause  1  of  last 
Precedent). 

3.  Provided  always,  that  on  payment  on  the day  of 

next  by  the  persons  deriving  title  under  the  recited  Settlement 
to  the  Mortgagee  or  the  persons  deriving  title  under  him  of  the 

sum  of  A' ,  Math  interest  thereon  at  the  rate  of  £ —  per  cent. 

per  annum,  from  the  date  of  these  presents,  the  premises  herein- 
l)efore  assigned  shall  at  the  request  and  cost  of  such  persons  be 
duly  surrendered  so  as  to  merge  in  the  inheritance. 

(Add   Forms   Xos.    15    a)td    49    and   otlier    specicd    clauses   as 
required  (y).) 
In  witness,  &c. 


No.  III. 

MORTGAGE  hi/  Trustees  of  a  Term  for  raising  Portions 
n-ith  the  Concurrence  of  tlie  Portionists,  a)id  also  of 
the  Tenant  for  'Lie'R,  under  a  re-settlement  of  the  estates, 
u'lio  Covenants  to  keep  down  the  interest. 

Parties.  THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.,  and 

C  D.,  of,  &c.  (hereinafter  called  the  Trustees),  of  the  1st  part, 
G.  Y.,  of,  Szc.  (tenant  for  life),  of  the  2nd  part,  I.  Y.,  of,  &c., 
L.     Y.,    of,     etc.,  and  N.  Y.,    of,    &c.    (hereinafter    called    the 


Custody  of 
deeds. 


Priority  of 
portions  term 
mortgage. 


{)/)  The  settlement  and  other  deeds  will  probably  be  in  the  custody  of  the 
tenant  for  life,  and  the  mortgagee  will  generally  be  able  to  obtain  from  him 
under  a  6d.  stamp  a  separate  acknowledgment,  &c.,  of  the  mortgagee's  right 
to  production. 

When  a  portions  term  has  been  assigned  by  way  of  mortgage  it  becomes 
paramount  to  the  settlement  and  cannot  be  overreached  under  S.  L.  Act, 
1882,  s.  20.  If  the  tenant  for  life  lends  the  money,  a  clause  to  meet  this 
can  be  added,  see  note  to  Prec.  IV.  of  this  Group,  inf. 
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Portionists),  of  the  3rd  part,  and  E.F.,  of,  &c.  (hereinafter  called 
the  Mortgagee),  of  the  4th  part  (Recite  Settlement  irlierehi/  estates  Recitals. 
irere  limited  to  use  of  X.  Y.  for  life,  with  remainder  that  Z.  Y. 
should  receive  a  jointure,  with  remainder  to  the  Trustees  for  1,000 
years,  ujjon  trust  to  raise  iG10,000  as  j^ortions  for  younger  children, 
and  also  the  costs  of  raising  the  same,  with  remainder  to  use 
of  first  and  other  sons  of  X.  Y.  and  Z.  Y.  in  tail  male — that 
there  were  issue  of  their  marriage  G.  Y.,  the  eldest  son,  and  the 
Portionists,  younger  children — that  G.  Y.  attained  twenty-one,  and 
re-settlement  of  estates,  whereby  G.  Y.'s  estate  tail  is  cut  down  to 
an  estate  for  life,  with  remainders  over : — deatli  of  X.  Y. — tliat 
Portionists  attained  twenty-one  in  lifetime  of  X.  Y.)  : 

And  whereas  the  Portionists,  having  required  the  Trustees  to  Agreement  for 
raise  and  pay  to  them  the  sum  of  ^g  10,000  by  the  recited  Settle-  ^^^■^^"'^<^- 
ment  directed  to  be  raised  for   the  portions  of  younger  children 
as  aforesaid,   the  Trustees   have    applied  to   the  Mortgagee  to 
advance  the  said  sum  of  .4*10,000  for  the  purpose  aforesaid,  and 

also   the  further  sum  of  £, for  the  purpose  of  paying  the 

costs  of  and  incidental  to  raising  the  said  portions,  which  the 
Mortgagee  has  agreed  to  do,  upon  having  the  repayment  of  the 

said  sums  of  410,000  and  4 (making  together  the  aggregate 

sum  of  4 ),  with  interest  thereon  as  hereinafter  mentioned, 

secured  by  an  assignment,  by  way  of  mortgage,  of  the  heredita- 
ments comprised  in  the  said  term  of  1,000  years,  and  upon 
having  the  interest  thereon  further  secured  by  the  covenant  of 
the  said  G.  Y.  in  manner  hereinafter  appearing  : 

NOW  THIS  INDENTUKE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  tlie  said  agreement  and  in  consideration  Assignment. 

of  the  sum  of  4 now  paid  by  the  ^lortgagee  to  the  Trustees 

for  the  purposes  aforesaid,  with  the  consent  of  the  said  G.  Y. 
and  the  Portionists  (the  receipt,  ((c),  the  Trustees,  As  Trustees, 
hereby  assign  [and  the  said  G.  Y.,  As  Beneficial  Owner,  hereby 
confirms]  unto  the  Mortgagee 

All,  &c.  (See  Forms  in  Sect.  II.,  Purchase  Deeds), 

To  HOLD  unto  the  Mortgagee  for  the  residue  of  the  said  term  Parcels, 
of  1,000  years  created  by  the  recited  Settlement,  subject  to  the 

yearly  rent-charge  of  4 thereby  limited  to  the  said  Z.  Y^. 

during  her  life  as  aforesaid,  and  to  the  powers  and  remedies  for 
enforcing  payment  thereof. 
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Covenant  by 
tenant  for  life 
to  keep  down 

the  interest. 


2.  {Cliairjc  hi)  the  Trustees,  as  in,  elause  2  of  last  Precedent.) 

3.  {Proviso  for  redemption,  as  in  last  Precedent,  referring  to  tlie 
lu'settlement.) 

4.  The  said  G.  Y.  hereby  covenants  with  the  Mortgagee  that 
the  said  G.  Y.  will  during  his  life  pay  the  interest  at  the  rate 

aforesaid  on  the  said  principal  sum  of  ^ ,  or  on  so  much 

thereof  as  shall  for  the  time  being  remain  owing  on  the  security 
of  these  presents,  by  equal  half-yearly  payments  on  the  days 
aforesaid. 

5  AND  6.  (Add  Foims  Xos.  15  aitd  49  and  other  special  clauses 
as  required.) 

7.  (Qualification    of  G.    Y.'s  coroiants  for  title,  Form.   Xo.  1, 
Sect.  HI.,  lUircJiase  Deeds,  p.  814,  sup.) 

8.  {Acknouiediitnent  and  undertaking  hg  (J.  Y.  as  to  Deeds.) 
In  witness,  &c. 

{Add  schedules,  if  required.) 


Parties. 


Eecite  Settle- 
ment. 


Death  of 
settlor's  wife. 

Issue  of 
marriage. 


No.  IV. 

MOKTGAGE  hg  Trustees  of  a  Term,  u-ith  the  Concurrence 
of  the  Tenant  for  Life, /or  tlte  purpose  o/"  raising  a 
'Paut  ff  tlie  Expectant  Portion  cf  a  Y'^ounger  Both  for 
his  Advancement. 

THIS  INDENTUEE,  made,  S^c.  Between  A.  B.,  of,  &c.,  and 
C.  J).,  of,  &c.  (hereinafter  called  the  Trustees),  of  the  1st  part, 
E.  F.,  of,  &c.  (tenant  for  life),  of  the  2nd  part,  and  G.  H,,  of, 
&c.  (hereinafter  called  the  Mortgagee),  of  the  Brd  part  {Recite 
Settlciucnt  nherch}!  estates  were  limited  to  E.  F.  for  life,  with 
remainder  to  uses,  to  secure  jointure  to  wife,  with  remainder  to  the 
Trustees  for  term  o/' 1,000  years  upon  trust  for  raising  portions  for 
goungcr  children  after  the  death  of  E.  F.,  or  during  his  life  with 
his  consent  i)i  writing,  and  power  for  the  Trustees,  with  coiisent  cj 
E.  F.,  to  raise  a  moiety  of  the  expectant  portion  of  any  child  for  his 
advancement)  : 

And  whereas  the  said  ■ ,  the  wife  of  the  said  E.  F.,  died 

on  the day  of  — —  : 

And  whereas  there  are  issue  of  the  said  E.  F.  by  the  said 


(/;/.s  wife)  L.  F.,  their  eldest  son,  and  three  younger  sons  and  two 
daughters,  all  of  whom   are  under  the  age  of  twenty- one  years  : 
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And  whereas  M.  F.  (who  was  born  on  the 


day  of 


-)is 


term. 


one  of  such  younger  sons  : 

And  ^vhereas  the  Trustees,  with  the  consent  of  the  said  E.  F.,  That  tenant 

are  desirous  of  raising  the  sum  of  ^ for  the  advancement  dTsirourof 

and  benefit  of  the  said  M.  F.  under  the  aforesaid  power  together  raising  money 

^  -^  _    _  lor  advance- 

with  the  sum  of  £ for  costs  of  and  incidental  to  the  raising  mentof 

of  the  same  (making  together  the  aggregate  sum  of  J6- ),  and  ^°™"®^  ^°"' 

^  o        o  OT>      o  /'     ^  Agreement  for 

they  have  requested  the  Mortgagee  to  advance  the  same,  which  advance, 
he  has  agreed  to  do  upon  having  the  repayment  thereof,  with 
interest  as  hereinafter  mentioned,  secured  to  him  in   manner 
hereinafter  appearing  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration   Snbdemiseof 

of  the  sum  of  i' •  now  paid  by  the  Mortgagee  to  the  Trustees,  comprised  in 

with  the  consent  of  the  said  E.  F.,  and  which  sum  of  4' ■ 

is  intended  to  be  applied  by  the  Trustees  for  the  advancement  of 
the  said  M.  F.  under  the  aforesaid  power  (tlic  receipt,  d-c), 
the  Trustees,  As  Trustees,  hereby  bargain,  sell  and  demise  unto 
the  Mortgagee 

All  and  singular  the  hereditaments  described  in  the  Schedule 
hereto. 

To  HOLD  unto  the  Mortgagee  for  the  residue  of  the  said  term 
of  1,000  years  from  the  death  of  the  said  E.  F.,  created  by  the 
recited  Settlement  (except  the  last  ten  days  of  the  said  term), 
without  impeachment  of  waste. 

2.  For  the  consideration  aforesaid,  the  said  E.  F.,  As  Bene- 
ficial Owner,  hereby  demises  unto  the  Mortgagee 

All  and  singular  the  hereditaments  described  in  the  Schedule 
hereto, 

To  HOLD  unto  the  Mortgagee  for  the  term  of  ninety-nine  years 
from  the  date  of  these  presents,  if  the  said  E.  F.  shall  so  long 
live,  without  impeachment  of  waste. 

3.  Provided  always,  that  on  payment  by  the  persons  deriving  Proviso  for 


Demise  bb 
tenant  for  life. 


title  under  the  recited  Settlement  on  the 


day  of- 


next 


redemption. 


to  the  Mortgagee  or  the  persons  deriving  title  under  him  of  the 

sum  of  £ ,  with  interest  thereon  at  the  rate  of  £ —  per  cent. 

per  annum  from  the  date  of  these  presents,  the  several  terms 
hereby  demised  shall,  at  the  request  and  cost  of  such  persons,  be 
.duly  surrendered  so  as  to  merge. 
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Covenant  by 
tenant  for  life 
to  I3ay  prin- 
cipal and 
interest. 

Declaration  as 
to  order  of 
liability. 


Parties. 


S.  L.  Act 

overreaching 

clause. 


Estate  duty 
raisable  under 


4.  {Covenant  by  E.  F.  to  pay  pilncipal  and  interest,  Forms  Nos.  4 
and  6.) 

5.  Pkovided  that  as  between  the  said  E.  ;F.  on  the  one  hand 
and  the  hereditaments  hereby  demised  on  the  other  hand  the 
said  E.  F.,  and  his  estate  and  effects,  shall  be  liable  during  his 
life  to  keep  down  the  interest  on  the    said    principal    sum    of 

£- in  exoneration   of  the  said  hereditaments,  and  the  said 

hereditaments  shall  be  charged  with  and  liable  to  the  payment 

of  the  said  principal  sum  of   .£■ in  exoneration  of  the  said 

E.  F.  and  his  estate  and  effects :  But  this  provision  shall  not 
affect  the  right  of  the  Mortgagee  to  resort  to  his  several  securities 
in  such  order  and  manner  as  he  shall  think  fit. 

6.  {Add  Forms  Nos.  15  and  49,  also  aeknoirledgment  and 
undertaking  by  E.  F.  as  to  doeinnents,  and  other  special  clauses  as 
required  {z).) 

In  witness,  &c. 

The  Schedule  above  referred  to. 
Particulars  of  hereditaments  demised. 

No.  V. 
MORTGAGE  of  Freeholds  by  Personal  Representatives 
to  raise  money  for  payment  of  Expenses  in  connexion 
with     tlieir     Testator's     Estate.      Variations     udiere 
Leaseholds  are  mortgaged  (a). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.,  and  C.  D., 
of,  &c.  {personal  representatives)  (hereinafter  called  the  Borrowers), 

(,■.)  The  following  clause  may  be  added  if  agreed  to  by  the  mortgagee  a7id 
notice  is  given  to  the  S.  L.  Act  trustees  : — 

"  Nothing  herein  contained  shall  prejudice  or  affect  the 
powers  conferred  by  the  Settled  Land  Acts,  1882  to  1890,  or 
any  Act  amending  the  same,  on  the  said  E.  F.  in  reference  to 
the  premises  hereby  demised,  and  such  powers  may  be  exercised 
without  any  further  consent  by  the  Mortgagee  or  the  persons 
deriving  title  under  him,  and  in  like  manner  in  all  respects  as 
if  the  terms  hereby  created  had  been  limited  by  the  recited 
Settlement,  nor  shall  it  be  necessary  to  obtain  the  appointment 
of  trustees  of  any  compound  settlement  consisting  of  the  recited 
Settlement  and  these  presents." 

(«)  The  general  power  conferred  on  personal  representatives  by  Part  I.  of 
the  L.  T.  Act,  1897  (see  Ee  Hadley,  1909,    1  Ch.  at  p.  32;  78  L.  J.  Ch.  254), 
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of  the  one  part,  and  E.  F.,  of,  &c.  (hereinafter  called  the 
Mortgagee),  of  the  other  part : 

[Whereas  {Recite  Lease  to  X.  Y.,  as  in  Form  No.  28,  Purchase  j^sehoirf "" 
Deeds,  p.  304,  sup.)  :] 

fANDl  WHEREAS  [the  saidi  X.  Y.,  bemg  at  his  death  seised  in   Seisin  of 

.  ,  1.J.11T-  testator,  his 

fee  simple  in  possession  free  from  nicumbrances  of  the  heredita-  death,  and  title 

ments  hereinafter  described  (/>),  died   on    the  day  of  ■,  \r^^°^^^^^l^^^^ 

having  by  his  Will  dated  the  day  of  — —  appointed  the  leaseholds. 

Borrowers  (c)  to  be  his  executors,  who  on  the day  of 

duly   proved    the  same    at   the   Probate   Registry    [or   //'  [Variation 

'  wllGVG 

A".   Y.  died  intestate,  sjthstitnte  for  the   words  from   "  having  "  to  intestacy.] 
"  Registri/''    intestate    and    Letters    of    Administration   to    his 

estate  and  effects  were  on  the  day  of duly  granted 

out  of  the Probate  Eegistry  to  the  Borrowers] : 

And  whereas  the  Borrowers  require  the  sum  of  £ for  Agreement  for 

1-1  1       •     ■  •  PI  e    advance. 

purposes  (d)  connected  with  the  admniistration  of  the  estate  of 
the  said  X.  Y.,  and  the  Mortgagee  has  agreed  to  advance  that 
sum  upon  having  the  repayment  thereof,  with  interest  as  herein- 
after mentioned,  secured  in  manner  hereinafter  appearing : 


to  deal  with  the  testator's  real  estate  includes,  it  seems,  the  power  conferred    L.  T.  Act, 

by  the   Fin.  Act,    1894,  s.  9  (5),  to  raise  money  for  estate  duty  in  all  cases   ^^^J,\cler^^^^^ 

where  property  is  vested  in  them  as  personal  representatives.     If  the  mort-    Fin.  Act,  1894. 

gage  is  taken  in  this  form  the  mortgagee  will  require  evidence  that  the  duty 

on  the  freeholds  has  been  or  will  be  paid.     Where,  however,  land  is  devised 

in  settlement  (not  on  trust  for  sale),  the  practice  is  for  the   executors  to 

assent  to  the  devise  subject  to  the  payment  of  the  death  duties  and  for  the 

tenant  for  life  to  raise  the  monej',  see  last  Group  of  Precedents. 

(6)  In  the  case  of  leaseholds  the  words  in  square  brackets  will  be  used    Trustees' 

and  the  recital  of  seisin  omitted.     Executors  and  administrators  can  mort-    P°^f'^'  ^° 

mortgage 

gage  to  pay  debts:  Re  Moryan  (1881),    18  Ch.  D.  at  p.  98;  50  L.  J.  Ch.  8;J4,    leaseholds, 
see,  also  lie  Whistler  (1887),  35  Ch.  D.  561  ;  56  L.  J.   Ch.   827  ;  Be    Verrdl, 
1903,  1  Ch.  65  ;  72  L.  J.  Ch.  44.      They  are  presumed  to  be  acting  in  the 
discharge  of  their  duties  :  Re  Venn  and  Furze,  1894,  2  Ch.  jOl  ;  63  L.  J.  Ch. 
303  ;  Re  Henson,  1908,  2  Ch.  356  ;   77  L.  J.  Ch.  598. 

('•)  All  the  executors  who  have  not  renounced  probate  or  disclaimed 
the  trusts  must  join  :  Re  Pawleij,  1900,  1  Ch.  58  ;  69  L.  J.  Ch.  6 ;  except 
special  executors  of  foreign  property  :  Re  Cohen  and  L.  ('.  C,  1902,  1  Ch.  187  ; 
71  L.  J.  Ch.  164. 

{d)  The  purposes  need  not  be  mentioned.  The  mortgagee  is  not  con- 
cerned to  inquire  whether  the  debts,  &c.,  have  been  discharged  or  not,  but 
would  not  be  safe  in  advancing  the  money  if  he  had  express  notice  that  the 
estate  had  been  cleared. 


864 


iM0KTGAGE8  ( PUECEDKNTs). 


Conveyance  or 
as5signment  by 
Borrowers. 


Parcels. 


Habendum. 


Proviso  for 
redemption. 


Charge  of 
principal  and 
nterest  on  the 
property 
conveyed. 


Clause  limiting 
amount  of  fire 
insurance  (/). 


NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ now  paid  by  the  Mortgagee  to  the  Borrowers 

(tJie  receipt,  dr.),  the  Borrowers,  As  Personal  Representatives  of 
the  said  X.  Y.,  deceased,  hereby  convey  [assign]  unto  the 
Mortgagee 

All,  &c.  [the  premises  comprised  in  and  demised  by  the 
recited  Lea&e  («)] , 

To  HOLD  unto  and  To  the  use  of  the  Mortgagee  in  fee  simple 
[unto  the  Mortgagee  for  the  residue  of  the  term  granted  by  the 
recited  Lease] ,  dischai-ged  from  all  the  trusts,  powers  and 
provisions  of  the  recited  Will,  but  subject  to  the  proviso  for 
redemption  hereinafter  contained  (that  is  to  say) : — - 

2.  Pkovided  always,  that  on  payment  on  the day  of 

next  by  the  Borrowers  or  other  the  personal  representatives  for 
the  time  being  of  the  said  X.  Y.,  or  the  persons  for  the  time 
being  entitled  to  the  equity  of  redemption  in  the  premises,  to 
the  Mortgagee,  or  the  persons  deriving  title  under  him,  of  the 

sum  of   £ ,  with  interest  thereon   at  the  rate  of    £ —  per 

cent,  per  annum  from  the  date  hereof,  the  premises  shall,  at 
the  request  and  cost  of  the  person  or  persons  making  such 
payment,  be  duly  reconveyed  [reassigned]  to  him  or  them. 

3.  Provided  further,  that  the  premises  hereby  conveyed 
[assigned]  shall  stand  charged  with  the  payment  to  the  Mort- 
gagee on  the  said day  of ,  19 — ,  of  the  said  sum  of 

£ ,  with  interest  thereon   from  the  date  hereof,  at  the  said 

rate  of  £ —  per  cent,  per  annum.  And  also,  so  long  as  any 
principal  money  remains  due  under  these  presents  after  the  said 

day  of ,  19—,  with  the  payment  to  the  Mortgagee  of 

interest  thereon  at  the  rate  aforesaid  by  equal  half-yearly  pay- 
ments on  the day  of and  the day  of in  every 

year. 

4.  It  is  hereby  declared  that  the  amount  of  the  insurance  of 
buildings  upon  the  said  hereditaments  against  loss  or  damage 


(e)  If  the  mortgage  is  to  be  by  sub-demise,  then  Forms  Nos.  11,  11a,  and 

11b  should  be  used.     The  appointment  of  an  attorney  (Form  No.  lie)  might 

be  held  to  be  invalid. 

Fire  insurance        (/)  See   Conv.   Act,    1881,    ss.    19  (1)   (ii.)  and  23.     This  clause  is  not 

in  mortgage  by   i-gquji-ed  if  the  parties  are  satisfied  with  the  two-thirds  limit  fixed  by  s.  2:3. 
personal  repre-         \  ..... 

sentatives.  or  if  there  are  no  buildings  requiring  insurance. 
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by  fire  which  may  be  effected  by  the  Mortgagee  or  the  persons 
deriving  title  under  him   under  the  statutory  power   shall  not 

exceed  the  sum  of  £ ,  or,   in  the  case  of  Leaseholds,  the  sum 

required  to  satisfy  the  covenant  for  insurance  contained  in  the 
recited  Lease. 

{Add  Forms  Xos.  15,  40  and  18,  and  other  special  clauses,  if 
required.) 

In  witness,  &c. 


Group  E, — Mortgages  by  Companies   and   Plblic  Bodies. 

No.  I. 

DEED  1)1/  a  Limited  Company  in  the  nature  of  a  Debenture 
chargin<i  the  Undertaking  and  all  the  Property,  present 
and  future,  of  the  Company  with  the  repayment  of  a 
Loan  (f/). 

The Company,  Limited,  whose  registered. office  is   at  Company 

(hereinafter  called  the  Company),  hereby  acknowledge  that  they  ackiiowiedge 
have  this  day  of  received   the   sum  of  £ from 

{fj)  This  and  the  next  Precedent  are  intended  to  meet  a  case  where  a  com-  Effect  of 
pany  wishes  to  borrow  money  on  the  security  of  all  its  property  consisting  debenture  on 
of  land  and  also  of  personal  chattels.  The  debenture  of  an  incorporated  undertaking-, 
company  is  excejited  from  the  oj^eration  of  the  Bills  of  Sale  Act,  1882,  by 
s.  17  (the  exemption  apjDlies  to  Guernsey  :  Clarh  v.  Balm,  &c.  Co.,  1908, 
1  Iv.  B.  667  ;  77  L.  J.  K.  B.  369) ;  a  charge  by  an  incoi-porated  company 
on  personal  chattels  does  not  require  to  be  registered  under  the  Bills  of 
Sale  Act,  1878:  Re  Standar<l  Co.,  1S91,  1  Ch.  627;  60  L.  J.  Ch.  292; 
but  the  exemption  does  not  apply  to  all  corporations  :  C  N.  By.  Co. 
V.  Coal  Co-operative  Svcij.,  1896,  I  Ch.  at  p.  197  ;  65  L.  J.  Ch.  214. 
By  the  above  Precedent  the  debenture  is  made  a  floating  security  on  all 
the  comi^any's  property,  which  would  mclude  personal  chattels,  and  by 
the  next  Precedent  the  land  of  the  comjMiiy  is  mortgaged  to  the  lender  by 
way  of  fiu'ther  security.  The  company  will,  notwithstanding  the  debentT.u:e, 
be  at  liberty  to  dispose  of  their  property  (other  than  the  land  included  in  the 
mortgage)  in  the  ordinary  course  of  their  business,  and  the  debenture  will 
attach  only  on  the  assets  of  the  company  existing  at  the  time  when  a  receiver 
is  appointed  or  a  winding-up  takes  place:  Re  Florence  Land  Co.  (1875),  10 
Ch.  D.  530;  48  L.  J.  Ch.  137;  Re  Colonial  Trusts  Corpn.  (1880),  15  Ch.  D. 
468,  and  see,  Illimjwortli  v.  Houldswortli,  1904,  A.  C.  355  ;  73  L.  J.  Ch.  739. 

Although  a  debenture  is  generally  one  of  a  series,  this  is  not  necessary : 
Le>:ij  V.  Abercorris  Slate  Co.  (1888),  37  Ch.  D,  at  p.  264  ;  57  L.  J.  Ch.  203  ; 
P.  55 
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money  lent       A.  B.,  of,  &c.    (hereinafter  called   the    Mortgagee),    by   way  of 

and  covenant       , 

to  repay  it.  lOail  : 

And    the    Company    hereby    covenant    with   the   Mortgagee 

to  pay  to  him  on   the day  of next  the  sum  of  J6 , 

with  interest  thereon  in  the  meantime  at  the  rate  of  J6 —  per 
cent,  per  annum  : 

And  also,  so  long  as  the  said  principal  sum  shall  remain 
unpaid,   to  pay  to  the  Mortgagee  interest  thereon  at   the  rate 

aforesaid  by  equal  half-yearly  payments  on  the  day  of 

and  the  day  of  in  every  year  : 

Floating  And  the  Company  hereby  charge  their  undertaking  and  all 

their  property  and  assets,  both  present  and  future  (including 
their  uncalled  capital),  with  the  payment  of  the  said  principal 
sum  and  interest  in  accordance  with  the  foregoing  covenant,  to 
the  intent  that  this  Debenture  shall  be  a  floating  security  on  the 
said  undertaking  and  property,  but  so  that  the  Company  shall 
not  be  at  liberty  to  create  any  mortgage  or  charge  in  priority  to 
this  Debenture,  without  the  consent  of  the  Mortgagee  or  the 
persons  deriving  title  under  him. 

In  witness,  &c. 

No.    II. 

MORTGAGE  o/'Fkeehold  Property  hy  a  Limited  Company 
(to  accompnnii  the  Dehenture  in  the  last  Precedent)  (//). 

Parties.  THIS    INDENTURE,    made    the    day    of    ,    19—, 

Between  the  Company,  Limited,  whose    registered  office 

is  at  (hereinafter   called  the  Company),  of   the  one  part, 

and  A.  B.,  of,  &c.  (hereinafter  called  the  Mortgagee),  of  the 
other  part : 

Bohson  V.  Smith,  1895,  2  Ch.  118 ;  64  L.  J.  Ch,  457.  As  to  the  meaning  of 
"  debentures,"  and  generally  on  the  subject,  see  Palmer,  10th  ed. 

This  deed  must  be  registered  under  s.  93  of  the  Companies  (Consolidation) 
Act,  1908  :  lUingworth  v.  Houldsworth,  1904,  A.  C.  'Sob  ;  73  L.  J.  Ch.  739. 

[h)  As  a  general  rule  mortgages  by  limited  companies  are  in  the  same 
forms  as  mortgages  by  individuals.  This  deed  should  be  produced  to  the 
Eegistrar  with  the  debenture  for  registration :  Companies  (Consolidatiou) 
Act,  1908,  s.  93.  The  section  also  ajaplies  to  the  mortgage  of  a  shii?:  ('anard 
Steamship  Co.  v.  Hojywood,  1908,  2  Ch.  564;  77  L.  J.  Ch.  785.  Company 
precedents  are  generally  outside  the  scope  of  this  work. 
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Whereas   the    Company   are    seised  in  fee  simple  free  from  Seisin  of 
incumbrances  of  the  hereditaments  hereinafter  described  :  ompanj. 

And  whereas  the  Mortgagee  has  advanced  to  the  Company  Advance  to 

the  sum  of  M ,  and  in  consideration  thereof  the  Company  scTunty^f"^ 

have  executed  a   Debenture    to    the    Mortgagee,    bearing    even  i^ebentme. 
date  with  but  executed    before    these    presents,    whereby    they 

have    covenanted  to  pay  the  sum  of  £ to  the    Mortgagee 

on  the  day  of  next,  with    interest    thereon    at    the 

rate  of  £ —  per  cent,  per  annum,  and  also,  so  long  as  the 
said  principal  sum  shall  remain  unpaid,  to  pay  to  him  interest 
thereon    at  the  rate  aforesaid  by    equal    half-yearly    payments 

on  the  da}'  of  and  the  day  of  in  every 

year :  And  the  Company  have  charged  their  undertaking  and 
all  their  property  and  assets,  present  and  future,  with  the  pa}'- 

ment    of   the    said  sum  of  £ and  the    interest  thereon  to 

the  intent  that  the  said  Debenture  may  be  a  floating  security 
on  the  said  undeitaking  and  propert}' : 

And  whereas  on  the  treaty  for  the  advance  of  the  said  sum  of  Agreement 

£ it  was  agreed  that  the  repayment  thereof  with  interest  secuSy!*^'^^ 

should  be  further  secured  in  manner  hereinafter  appearing : 

NOW  THIS  INDENTUEE  AVITNESSETH  that  in  pursuance  conveyance, 
of   the  said  agreement  and  in  consideration    of   the    premises, 
the   Company,  As  Beneficial    Owners,  hereby  convey  unto  the 
Mortgagee 

All  that,  &c.    (See  Forms,  Sect.  II.,  Purchase  Deeds,  siij).) 

To  HOLD  unto  and  To  the  use  of  the  Mortgagee  in  fee  simple, 
subject  to  the  following  proviso  (namely)  : — 

Provided  always,  that  if  the  said  principal  sum  of  £ ■  and  Proviso  for 

the  interest  thereon  shall  be  duly  j)aid  in  accordance  with  the  ^'^^"^  ""p*-!""- 
said  Debenture,  the  said  hereditaments  shall,  at  the  request  and 
cost  of  the  Company  or  the  persons  deriving  title  under  them, 
be  reconveyed  to  them  or  as  they  may  direct. 

(Add  Forms  Xos.  15  and  49,  a)ul  other  clauses  as  required). 

In  witness,  &c. 
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No.     III. 

MOETGAGE  of  Rates  hy  a  District  Council  to  secure  the 
repayment  hy  Instalments  of  Money  horroiced  under 
the  poicers  of  the  Public  Health  Act,  1875  (i). 

BY  VIRTUE  of  the  Public  Health  Act,  1875  {add  other  Act 
(if  any)  under  nitieh  money  is  horroiced),  and  of  a  sanction  under 

the  seal  of  the  Local  Government  Board  dated  the  day  of 

,  The  Urban  District  Council  of  ■ ,  in  the  County  of 

(hereinafter   called  the  Council),  in    consideration  of   the   sum 

of  £ now  paid  by  A.  B.,  of,  &c.,  C.  D.,  of,  &c.,  and  E.  E., 

of,  &c.  (hereinafter  called  the  Mortgagees),  to  N.  0.,  the 
treasurer  of  the  Council,  do  hereby  grant  and  assign  unto  the 
Mortgagees  such  proportion  of  the  rates  arising  or  accruing  by 
virtue  of  the  said  Act[s]  from  the  general  district  rates  of  the 
said  district,  and  of  all  other  rates  (if  any)  out  of  which  the 
Council  are  authorised  to  defray  expenses  incurred  by  them  in 

the  execution  of  the  said  Act[s]  as  the  said  sum  of  X, doth 

or  shall  bear  to  the  whole  sum  which  is  or  shall  be  borrowed  on 
the  credit  of  the  said  rates  : 
Habendum.  To  HOLD  unto  the  Mortgagees  from  the  date  hereof  until  the 

said  sum  of  £ ,  with  interest  thereon  at  the  rate  of  .£ —  per 

cent.,  shall  be  fully  paid  and  satisfied : 

Principal  to  AnD  IT  IS  HEREBY  DECLARED  (li)  that  the   SUm    of    £ ,    being 


Parties. 

District 
council  assigns 
rates  to 
Mortgagee 
until  principal 
money  with 
interest  be 
repaid. 


(i)  Sees.  233.  Under  this  section  where  the  loan  is  for  a  permanent  purpose 
it  mnst  be  secured  by  a  mortgage  of  the  rates  with  the  sanction  of  the 
Board:  7?.  v.  Loche,  1910,  2  K.  B.  201;  79  L.  J.  K  B.  659.  As  to  the 
difFerent  cases  in  which  rates  maybe  mortgaged,  see,  41  Sol.  J.  709,  and  see 
County  Council  Mortgages  Act,  1909. 

{li)  If  the  repayment  is  to  be  hj  equal  payments  of  principal  and  interest 
combined,  substitute  as  follows  : — 

And  it  is  hereby  declared  that  the  said  sum  of  £- 


shall  be 

repaid  to  the  Mortgagees,  with  interest  thereon  at  the  rate  afore- 
said, by  thirty  equal    yearly   [_or    by   sixty    equal    half-yearlj^] 

instalments  of  £ each  of  principal  and  interest  combined, 

the  first  instalment  to  be  paid  on  the day  of ,  19 — , 

and  a  subsequent  instalment  to  be  paid  on  every day  of 

[and day  of  ■ ]  up  to  and  including  the dny 

of ,  19 — ,  according  to  the  Schedule  hereto,  and  every  such 

payment,  &c.  {eontinue  as  in  text). 
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one-sixtieth  part  of  the  said  principal  sum  of   £ ,  together  be  paid  by 

•  ,  1       •     ,  ,  1  £      J.1  -1  •       •       1  instalments. 

With   mterest   on    so    mucli    oi    the    said    principal    sum    as 
shall    for    the   time   heing    remain    unpaid,    shall    be   paid    on 

the day  of  next  and  on  every  subsequent day 

of and day  of up  to  and  including  the day 

of ,  19  —  ,  according  to  the  Schedule  hereto,  and  every  such 

payment  as  aforesaid  shall  be  made  to  the  INEortgagees,  or  the 

persons  deriving  title  under  them,  at  the Bank,  or  at  such 

other  bank  or  place  as  the}'  shall  from  time  to  time  by  writing 
direct. 

In  witness  whereof  the  Council  have  hereunto  affixed  their 
common  seal,  and  the  Mortgagees  have  hereunto  set  their  hands 
and  seals,  the  day  and  year  Ih-st  above  written. 


The  Schedule  above  refeered  to. 


Xo.  of  Payment. 


Date  of 
Payment. 


Amount  of  Instalment 
of  Principal  Money. 


Interest. 


Total. 


The  common  seal  of  the  above-named 
District  Council  was  hereunto  affixed 
at  a  meeting  of  the  said  Council  held 

on  the  day  of  ,  19 — ,   in 

the  presence  of 
X.  Y., 

Clerk  to  the  said  Council. 


Common  seal,     (l.s.) 


{Receipt  of  treasurer  of  District   Council  to  he  written  at  foot  of 
cthove  ]\Iort(ia<ie.) 

Eeceived  the day  of  ,  19 — ,  for  and  on  behalf  of  the 

District  Council,  from  the  above-named  A.   B.,  C.  D.,  and 

E.  F.,  the  sum  of  £ ,  the  consideration  money  above  expressed 

to  be  paid  by  them  to  me. 

Witness.  '  N.  0., 

Treasurer  of  the  said  District  (youncil. 
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No.    IV. 

STATUTORY  DECLARATION  hij  the  Clerk  to  the  District 
Council  to  aceompanji  the  last  Precedent  (/). 


I,    X.    Y., 

follows : — 


of 


do    solemnly    and    sincerely    declare    as 


That  declarant 
is  Clerk  to  Dis- 
trict Council. 


Amount  of 

outstanding 

loans. 


Resolution  of 
Council  to 
borrow  money. 


Matters  to  be 
attended  to  by 
mortgagees  of 
district  rates 
under  Public 
Health  Act, 
1875. 


1.  I  AM  the  duly  appointed  Clerk  to  the  Urban  District  Council 

of ,  in  the  County  of (hereinafter  called  the  Council), 

and  I  have  the  custody  of  the  books  of  the  Council. 

2.  The  outstanding  loans  of  the  Council  now  remaining  due 
on  the  credit  of  the  general  district  rates  amount  together  to 

£ ,  and  no  more.     The  particulars  of  such  loans  are  correctly 

stated  in  the  Schedule  hereto, 

3.  I  WAS  present  at  a  meeting  of  the  Council,  held  on  the 

day  of ,  19 — ,  when  it  was  resolved  that  the  offer  of  A.  B., 

C.  D.,  and  E.  F.  to  lend  to  the  Council  the  sum  of  £ (being 

the  amount  of  the  loan  sanctioned  by  the  order  of  the  Local 

Government    Board    dated    the    day   of   ,    19 — )   be 

accepted. 

4.  I  WAS  also  present  at  a  meeting  of  the  Council,  held  on  the 

day  of ,  19 — ,  when  it  was  resolved  that  the  common 

seal  of  the  Council  be  affixed  to  the  mortgage  to  the  said  A.  B., 
C.  D.,  and  E.  F.  then  jDroduced,  and  the  common  seal  was 
accordingly  affixed  tliereto  at  the  said  meeting  in  my  presence. 

And  I  make,  &c. 

The  Schedule  above  referred  to. 


Particulars  of  loans. 


Declared,  &c. 


X.  Y. 


(/)  A  person  lending  monej'  to  a  local  autlioiily  nnder  the  i3rovision.s  of 
the  Public  Health  Act,  1875,  should  require  the  production  of  the  order  of 
the  Local  Government  Board  sanctioning  the  loan,  and  the  delivery  to  him 
of  copies  (certified  by  the  clerk)  of  such  order  and  of  the  resolutions  of  the 
council  as  to  the  borrowing  of  the  money,  and  the  affixing  of  the  common 
seal  to  the  mortgage  :  A.-O.  v.  Tottenham  U.  D.  Council,  (1910)  73  J.  P.  437. 
He  should  also  examine  the  register  of  mortgages  kept  by  the  council 
under  s.  237  of  the  Act.  He  may  also  reasonably  ask  for  a  statutory 
declaration  to  the  effect  of  the  above  Precedent. 

Under  s.  295  the  order  of  the  Local  Government  Board  is  binding  and 
conclusive  as  to  all  matters  to  which  it  refers. 
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Section  II. 

MOETGAGES  AEEANGED  ACCORDING  TO  THE 
CHARACTER  OF  THE  MORTGAGEES. 

Group  A.  —  Mortgages  to  Co-OA\TSfERS  (in),  Married  Woman 
Trustee,  and  where  the  Money  is  Advanced  under  an 
Order  of  the  Court. 

No.  I. 

MORTGAGE  to  Four  i^ersons,  Two  of  wJiom  advance  part  of 
the  money  in  Unequal  shares,  and  the  Other  Two 
advance  the  Remainder  on  a  .Joint  Account  {n). 

THIS  INDENTURE,  made  the day  of ,  19—,  Between  parties. 

A.  B.,  of,  &c.  (hereinafter  called  the  Borrower),  of  the  1st  part, 
C.  D.,  of,  &c.  {one  Mortgagee),  of  the  2nd  part,  E.  F.,  of,  &c. 
{another  Mortgagee),  of  the  3rd  part,  and  G.  H.,  of,  &c.,  and 
I.  K.,  of,  &c.  {other  Mortgagees),  of  the  4th  part: 

Whereas,  e^c.  {Recite  Borrotver's  seisin),  Form  Xo.  1. 

And  whereas  the  said  C.  D.  has  agreed  to  advance  to  the  Agieement  for 
Borrower  the  sum  of  £'100,  and  the  said  E.  F.  has  agreed  to  ^•i^^"'^^- 
advance  to  the  Borrower  the  sum  of  i'200,  and  the  said  G.  H. 
and  I.  K.  have  agreed  to  advance  to  the  Borrower  the  sum  of 
d£150  out  of  money  belonging  to  them  on  a  joint  account  u^Don 
having  the  repayment  of  the  said  several  sums,  with  interest 
thereon  as  hereinafter  mentioned,  secured  in  manner  hereinafter 
appearing  : 

(m)  For  precedents  of  mortgages  on  joint  accounts  see  last  Section, 
Group  A,  SU2). 

(n)  Where  several  persons  contribute  the  money  advanced  between  them,    Above  Pre- 
it  is  generally  convenient  to  take  the  mortgage  in  the  names  of  some  of   cedent  not  in 
them,   or  their  nominees,  as  joint  tenants,  with  a  separate  declaration  of 
trust.     See  the  next  Precedent.     . 

The  above  Precedent  is  avoided  in  practice,  and  will  be  used  in  those  cases 
only  where  the  contributories  are  not  willing  that  the  statutory  power  of 
sale  and  other  remedies  against  the  laud  shall  be  capable  of  being  exercised 
by  the  legal  mortgagees  without  the  concurrence  of  all  the  contributories 
or  their  respective  representatives. 
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Covenant  b^- 
borrower  with 
one  Mortgagee 
to  pay  money 
advanced  by 
liim. 

Similar 
covenant  with 
another. 


Similar  cove- 
nant with  joint 
Mortgagees. 


Conveyance  by 
Borrower  to  all 
the  Mort- 
gagees. 


Proviso  for 
redemption. 


Declaration 
that  Mort- 
gagees shall 
be  entitled 
jjari  passu. 


And  that  each 
Mortgagee 
or  set  of  mort- 
gagees shall 


NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration 
of  the  sum  of  iilOO  now  paid  by  the  said  C.  D.  to  the  Borrower 
{the  receipt,  dr.),  the  Borrower  hereby  covenants  with  tlie  said 
C.  1).,  &c.  (to  23ay  principal  and  interest,  Forms  Nos.  4  and  6). 

2.  In  further  pursuance  of  the  said  agreement  and  in  con- 
sideration of  the  sum  of  £200  now  paid  by  the  said  E.  F.  to  the 
Borrower  {tJie  receipt,  <(-c.),  the  Borrower  hereby  covenants  with 
the  said  E.  F.,  &c.  {to  pan  principal  and  interest,  Forms  Nos.  4 
and  6). 

3.  In  further  pursuance  of  the  said  agreement  and  in  con- 
sideration of  the  sum  of  £150  now  paid  b}'  the  said  6.  H.  and 
I.  K.  out  of  money  belonging  to  them  on  a  joint  account  to  the 
Borrower  {tlie  receipt,  d'c),  the  Borrower  hereb}'  covenants  with 
the  said  G.  H.  and  I.  K.,  and  with  each  of  them,  &c.  (to  paij 
principal  and  interest,  Forms  Nos.  4  and  6). 

4.  For  the  considerations  aforesaid  the  Borrower,  As  Beneficial 
Owner,  hereby  conveys  unto  the  said  C.  T).,  E.  F.,  G.  H.,  and 
I.  K.  (hereinafter  called  the  Mortgagees). 

All,  &c.  {See  Forms,  Sect.  II.,  Purchase  Deeds). 

To  HOLD  unto  and  To  the  use  of  the  Mortgagees  in  fee 
simple : 

Provided  always,  that  if  the  said  principal  sums  of  £100, 
£200,  and  £150,  with  interest    thereon,  respectively    shall    be 

jjaid  on  the day  of  next,  according  to  the  foregoing 

covenants,  the  premises  hereinbefore  conveyed  shall,  at  the 
request  and  cost  of  the  Borrower  or  the  persons  deriving  title 
under  him,  be  dul}'  reconveyed  to  him  or  them. 

{Add  2J^'<^^'i-^ions  as  to  fire  insurance,  tCc,  Form  No.  19,  also 
Forms  Nos.  15  and  49,  and  other  special  clauses  as  required.) 

5.  During  the  continuance  of  this  security  all  persons  in  whom 
the  hereditaments  hereby  conveyed  shall  for  the  time  being  be 
vested  shall  hold  the  same  (subject  to  the  right  of  redemption 
subsisting  therein)  In  trust  for  the  persons  for  the  time  being 
entitled  to  the  principal  sums  of  £100,  £200,  and  £150  hereby 
secured,  and  the  interest  thereon  respectively,  pari  passu  and 
without  any  preference  or  priority. 

6.  If  the  person  or  persons  for  the  time  being  entitled  to  any 
of  the  said  principal  sums  of  £100,  £200,  and  £150,  or  such 
part  thereof  respective)}'  as   shall  for    the   time  being   remain 
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owing,  shall  at  an}-  time  or  times  request  the  person  or  persons  join  with  the 
entitled  to  the  other  principal  sums  hereby  secured  to  join  with  seiimg,  &c. 
him  or  them  in  exercising  the  statutory    power  of    sale   or  in 
taking  such  other  proceedings  as  may  be  necessary  or  proper 
for  enforcing  payment  of  the  money  hereby  secured,  then  and  in 
such  case  the    last-mentioned    person  or  persons  shall  comply 
with  such  request. 
In  witness,  &c. 


No.  II. 

DECLARATION  o/' Trust  of  IMoney  secured  on  Mortgage, 
and  Contributed  hi/  Different  Lenders  in  Unequal 
Proportions,  the  Mortgage  having  been  taken  in  the 
Names  of  Four  Trustees  nominated  hif  the  Lenders  (o). 

THIS  INDENTURE,  made,  &c.,  Between  I.  K.,  of,  c*tc.  {one  Con-  Parties. 
tvihutorii),  of  the  1st  part,  L.  M.,  of,  &c.,  and  N.  0.,  of,  &c.  {otlter 
ContrihutorieH),  of  the  2nd  part,  P.  Q.,  of,  &c.,  and  R.  S.,  of,  &c. 
{other  Contrihutories),  of  the  3rd  part,  T.  V.,  of,  &c.,  the  wife  of 
U.  v.,  of,  &c.  (a)iotlie)-  Contrihntory),  of  the  4th  part,  and  A.  B., 
of,  &c.,  C.  D.,  of,  1.^'C.,  E.  F.  and  G.  H.,  of,  &c.  (hereinafter  called 
the  Mortgagees),  of  the  5th  part : 

Whereas  by  an  Indenture  (hereinafter  called  the  Mortgage)  Recital  of 
bearing  even  date  with  but  executed  before  these  presents,  and  of^Ven^^ 
made  between  X.  Y.,  of,  lVc,  of  the  one  part,  and  the  Mortgagees  ^^^^' 
of  the  other  part,  in  consideration  of  the  sum  of  i*5,000  therein 
expressed  to  be  paid  to  the  said  X.  Y.  by  the  Mortgagees  out  of 
money  belonging  to  them  on  a  joint  account,  divers  hereditaments 

in  the  Parish  of ,  in  the  County  of  • — — ,  therein  more  jDarti- 

cularly  described,  have  been  conveyed  to  the  Mortgagees  in  fee 

simple,  by  way  of  mortgage  for  securing  the  payment  on  the  

day  of by  the  said  X.  Y.  to  the  Mortgagees  of  the  principal 

(o)  The  mortgage  in  this  case  is  supposed  to  have  been  in  the  form  of 
Prec.  I.,  Sect.  I.,  Group  A,  \).  808,  snp.,  with  the  variations  given  in  that 
Precedent. 

It  will  be  borne  in  mind  that  it  is  a  breach  of  trust  for  trustees  to  lend    Contributory 
on  a  contributory  mortgage  unless  expresslj-  authorised  so  to  do :  Rt  Dive,    mortgages. 
19()<),  1  Ch.  ;i28;  78  L.  J.  Ch.  248. 
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sum  of  ^5,000,  with  interest  thereon  at  the  rate  of  £ —  per  cent. 

per  annum : 

That  £5,000  And  WHEREAS  the  Said  sum  of  i'5,000  was  in  fact  money  con- 

ti-'ibutedby        tributed  by  the  parties  hereto  of   the  first  four  parts  (herein- 

hrd^fferenT°"''  ^^^®^'  collectively  called   the  Contributories)  in  the    shares  and 

shaves.  auiouuts  uoxt  hereinafter  mentioned  (that  is  to  say),  the  sum  of 

£1,000  (part  thereof)  by  the  said  I.  K,,  the  sum  of  i;i,500  (otlier 

part  thereof)  by  the  said  L.  M.  and  N.  0.,  as  the  trustees  of  an 

Indenture  of  Settlement  dated  the day  of  — - — ,  and  made 

upon  the  marriage  of with ,  the  sum  of  ^^2,000  (other 

part  thereof)  by  the  said  P.  Q.  and  R.  S.,  as  the  executors  and 

trustees  of  the  Will  of (deceased"*,  dated  the day  of 

,  and  the  sum  of  ii500  (residue  thereof)  by  the  said  T.  V., 

being  money  belonging  to  her  for  her  separate  use : 

NOW  THIS  INDENTURE  WITNESSETH  and  it  is  hereby 
declared  as  follows  : — 

1.  The  Mortgagees  sball  stand  possessed  of  the  said  sum  of 
4'5,000  secured  by  the  Mortgage,  and  the  interest  thereon,  Upon 
the  trusts  following  (that  is  to  say).  As  to  the  sum  of  i;l,000 
(part  of  the  said  principal  sum)  and  the  interest  thereon,  In  trust 
for  the  said  I.  K.  absolutely,  As  to  the  sum  of  i^l,500  (other  part 
of  the  said  principal  sum)  and  the  interest  thereon.  In  trust 
for  the  said  L.  M.  and  N.  0.,  as  the  trustees  of  the  said  In- 
denture of  Settlement  of  the day  of ,  As  to  the  sum  of 

.£2,000  (other  part  of  the  said  principal  sum)  and  the  interest 
thereon,  In  trust  for  the  said  P.  Q.  and  R.  S.,  as  the  executors 

and  trustees  of  the  said  Will  of  the  said  ,  And  as  to  the 

sum  of  £500  (residue  of  the  said  principal  sum)  and  the  interest 
thereon.  In  trust  for  the  said  T.  V.  for  her  separate  use,  and  so 
that  the  Contributories  shall  be  entitled  to  their  several  and 
respective  shares  in  the  said  principal  sum  and  interest  pari 
2>(is>>t(,  and  without  preference  or  priority  : 

2.  The  Mortgagees  shall  stand  possessed  of  the  hereditaments 
conveyed  by  the  Mortgage  (subject  to  the  right  of  redemption 
subsisting  therein),  and  all  other  the  securities  for  tbe  said 
principal  sum  of  £5,000  and  the  interest  thereon.  In  trust  for 
the  Contributories  according  to  their  several  shares  and  interests 
in  the  said  principal  sum  and  interest. 

3.  If  any  one  or  more  of  the  Contributories  shall  at  any  time 
request  the  Moi'tgagees  to  require  payment  of  tbe  said  mortgage 


Dechiration 
by  Trustees 
that  they  will 
stand  pos- 
sessed of  said 
£5,000. 

As  to  part  fov 
I.  K. 

As  to  otlier 
part  for  L.  M. 
and  N.  O. 

As  to  otlier 
part  for  P.  Q. 
and  R.  S. 

And  as  to 
residue  for 
T.  v. 


No  priority 
between 
restuis  que 
trust. 

Declaration 
that  Trustees 
shall  hold 
securities  in 
trust  for 
Lenders 
according  to 
their  shares 
and  interests. 

Mortgagees 
to  call  in  debt 
if  requested  b)' 
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debt,  or  to  enforce  such  payment  by  exercising  the  statutory  either  of  the 

,  1        p  1  T  .1  •  iu*      Contributories. 

power  01  sale,  or  by  loreclosure  proceedings  or  otherwise,  the 
Mortgagees  shall  complj^  with  such  request  unless  the  other 
Contributories  or  some  or  one  of  them  shall  be  willing  to  pay  to 
the  person  or  persons  making  such  request  his  or  their  share  of 
the  said  mortgage  debt  upon  having  a  transfer  of  such  share, 
or  unless  some  other  arrangement  can  be  made  between  the 
Contributories  in  relation  thereto. 

4.  Provided  always,  that  upon  any  sale  of  the  hereditaments  Purchaser  not 
conveyed    by    the    Mortgage    under    the    statutory    or    other  cemedtosee 
power   of   sale   affecting   the    same,    or   upon   any   transfer    or  o*^  purcimse'?" 
other   dealing   with  the  said    sum  of    i'5,000    secured    by    the  money. 
Mortgage  or  the  security  therefor,  no  purchaser  or  other  person 
dealing  with  the  legal  mortgagee  or  mortgagees   for  the  time 
being  shall  be  concerned  to  see  to  the  application  of  the  purchase- 
money  or  of  the  money  paid  on  a  transfer  or  other  dealing  or  to 
inquire  into  the  trusts  hereof,  and  accordingl}^  it  shall  not  be 
necessary  to  disclose  these  presents  on  any  such  sale  or  other 
dealing  as  aforesaid. 

In  witness,  &c. 


No.  III. 

DECLARATION  o/ Trust  o/ Part  of  a  sum  of  Money  secured 
on  a  Contributory  Mortgage  (jj). 

THIS  INDENTURE  made,  &e.,  Between  A.  B.,  of,  &c.,  C.  D.,  Parties, 
of,  &c.,  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c,  (hereinafter  called  the 
Mortgagees),  of  the  one  part,  and  I.  K.,  of,  &c.,  of  the  other 
part  {Recite  Mortfiage,  as  in  last  Precedent)  : 

And  whereas  the  sum  of  Jt2,000  (part  of  the  sum  of  t' 10,000  Title  to  part 
in  the  Mortgage  expressed  to  be  paid  by  the  Mortgagees)  was  in 
fact  paid  out  of  money  belonging  to  the  said  I.  K.  : 

NOW  THIS  INDENTURE  AVITNESSETH  and    it   is   hereby 
agreed  as  follows  : 

1.  The    Mortgagees    shall    stand    possessed   of    the   sum   of  Declaration 
£2,000   (part   of   the   said   principal    sum  of    i;  10,000   secured 

(p)  See  note  to  last  Precedent. 
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by  the  Mortgage)  and  the  interest  thereon,  In  trust  for  the 
said  I.  K.  absolutely,  and  so  that  as  between  the  said  sum  of 
£'2,000  and  the  interest  thereon,  and  the  residue  of  the  said  sum 
of  £10,000  and  the  interest  thereon,  there  shall  be  no  preference 
or  priority. 

{Adapt  clauses  2,  3  and  4  of  hist  Pircedoit.) 

In  witness,  &c. 


Parties. 


Recital  that 
mortgage 
money  was 
contributed 
by  various 
persons. 


That  ijart  was 
contributed 
by  persons 
na,med. 


That  Mort- 
gagees have 
given  simiUir 

Certificate  of 
ownership  of 
part  of  mort- 
gage debt. 


No.  lY. 

DECLAEATION  of  Trust  o/Part  of  a  Sum  of  Money  secured 
on  a  Contributory  Mortgage  irhere  the  Mortgage  contains 
a  Provision  for  the  Eeduction  of  Piate  o/' Interest  o)i 
p(i)ivtiitd  payment,  and  where  the  Equity  of  PiEDEMption 
lias  been  Settled  (</). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.,C.  D., 
of,  &c.,  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.  (hereinafter  called  tlie 
Mortgagees),  of  the  one  part,  and  I.  K.,  of,  &c.,  and  L.  M.  of,  &c. 
{one  set  of  Contrihntories,  Ix'tng  tiiistees),  of  the  other  part  {Recite 
Mortgage  to  X.  Y.for  £10,000  containing  a  prorision  for  reducing 
rate  of  interest  if  pnnctucdly  paid,  defining  it  as  the  Mortgage: 
Recite  also  a  settletneitt  (ftlie  equity  eg^  redemption  of  the  mortgaged 
p)ropevty,and  a  transfer  (f  tlie  ^lortgage  to  the  Mortgagees  :) 

And  whereas  the  sum  of  £10,000  so  expressed  to  be  paid  by 
the  Mortgagees  was  contributed  by  several  persons  or  classes 
of  persons  in  various  amounts  and  to  the  intent  that  the 
same  might  be  invested  by  the  Mortgagees  on  the  security  of 
the  Mortgage : 

And  w^herbas  the  sum  of  £2,000,  part  of  the  said  sum  of 
£10,000,  was  contributed  by  the  said  I.  K.  and  L.  M.  out  of 
money  belonging  to  them  on  a  joint  account,  and  the  Mortgagees 
have  agreed  to  execute  such  declaration  of  trust  in  favour  of  the 
said  I.  K.  and  L.  M.  as  is  hereinafter  contained  : 

And  whereas  the  Mortgagees  have  executed  or  are  about  to 
execute  similar  declarations  of  trust  in  favour  of  the  other  persons 

((/)  Under  this  scheme  a  declaration  of  trust  in  the  nature  of  a  certificate 
will  be  given  to  each  class  of  contributories.     Special  care  should  be  taken 

ill  the  selection  of  the  persons  in  whom  the  mortgage  is  to  be  vested. 
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or  classes  of  persons  by  whom  the  remainder  of  the  said  sum  of  declarations  to 
£10,000  was  contributed  as  aforesaid  :  butories!'^  " 

NOW  THIS  INDENTUEE  WITNESSETH  and  it  is  hereby 
agreed  as  follows : — 

1.  The  Mortgagees  shall  stand  possessed  of  the  sum  of  i"2,000  Declaration  by 
(part  of  the  said  sum  of  ^^10,000  secured  by  the  Mortgage),  and  timffhly  will 
of  a  proportionate  part    of    the    interest    of    the    said    sum    of  hoidpartof 

'^       '-  '■  _  ^  _    _  the  mortgage 

£10,000,  In  trust  for  the  said  I.  K.  and  L.  M.  as  joint  tenants,  debt  in  trust 

li  •  -1  ^        ■  It         L  e  ■       •  I        ,  ^o^  above- 

but  7J(/rt  jMS.S»  With  and  without  any  preierence  or  priority  to  or   named  per- 

over   the    several    contributories    of    the  sum    of    £8,000   (the  ^°"^" 

residue  of  the  said  sum  of  £10,000)  in  respect  of  their  several 

parts  or  proportions  of  the  said  residue,  or  of  the  interest  thereon. 

2.  The   Mortgagees   and  their  respective  estates  and  effects  Proviso  for 
shall  not  be  answerable  to  the  said  I.  K.  and  L.  M.  or  the  persons  Sortgage^s^* 
deriving  title  under  them  for  an}^  defect  or  insufficiency  of  the 
aforesaid  security,  or  for  omitting  or  neglecting  until  required 

so  to  do  by  the  said  I.  K.  and  L.  M.  or  the  persons  deriving 
title  under  them  to  call  in  or  enforce  payment  of  the  said  sum  of 
£10,000  or  any  part  thereof,  notwithstanding  the  time  for  the 
paj'ment  thereof  shall  have  arrived  or  have  passed,  nor  for 
accepting  interest  on  the  said  sum  of  £10,000  at  the  said  reduced 
rate  of  £ —  per  cent,  per  annum,  notwithstanding  such  interest 
may  not  be  paid  at  or  within  the  time  for  that  purpose  appointed 
by  the  Mortgage. 

3.  The  Mortgagees  or  the  persons  deriving  title  under  them  Power  for 
shall  be  at  liberty  at  any  time  and  from  time  to  time  during  con^ge°nt^tr  ^° 
the  conthiuance  of  the  said  security,  if  thev  shall   think  fit.  and  exercise  of 

"^  "  _  ■  powers  con- 

without  any  further  consent  on  the   part  of  the   said  I.  K.  and  ferred  on 

L.  M.  or  the  persons  deriving  title  under  them,  to  consent  to  the  s.  l.  Acts,  ^ 

exercise  by  the  tenant  for  life  or  other  the  person  or  persons 

having  for  the    time    being    the    powers    of    a    tenant    for    life 

under  the  said   Indenture  of   Settlement   of  all  or  any  of  the 

powers    conferred  on  him  or  them  by  the  Settled  Land  Acts, 

1882  to  1890 : 

And  also  to  release  from  the  said   debt  of  £10,000  or  any  and  to  release 

part  thereof  any  part  of  the  hereditaments  for  the  time  being  gaged  pro"'^* 

charged  therewith,  on   being  satisfied  that  the  other  heredita-  ^^^^y- 

ments  for  the  time  being  charged  therewith  will  be  a  sufficient 

security  for  the  same,  or  on  other  hereditaments  being  substituted 
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for  the  released  hereditaments  or  some  of  them,  or  ou  any  other 
terms  which  they  may  think  reasonable. 

4.  {Add  clause  4  of  Precedent  II.  <>J  this  (Jroiq).) 

In  witness,  ^c. 


No.  V 


Parties. 


Seisin  of 
Borrower. 

Agreement  for 
advance. 


Conveyance  to 
uses  as  Mort- 
gagees jnay 
appoint  by  way 
of  sale,  &c. 


MORTGAGE    to    Trustees,    one   of  irJiom    is   a    Married 
WojiAN  (r). 

THIS  INDENTUEE  made,  &c.,  Between  A.  B.,  of,  Sec.  (herein- 
after called  the  Borrower),  of  the  one  part,  and  C.  D.,  the  wife  of 
J.  D.,  of,  &c.,  E.  F.,  of,  &c.,  and  G.  H.,  of,  Sec.  (hereinafter 
collectively  called  the  Mortgagees),  of  the  other  part : 

Whereas  {Form  No.  1.) 

And  whereas  {Form  Xo.  2a)  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration 
of  the  sum  of  i—  now  paid  by  the  ]\Iortgagees  to  the 
Borrower  {tlie  receipt,  i(;c.),  the  Borrower,  As  Beneficial  Owner, 
hereby  conveys  unto  the  said  E.  F.  (s) 

All  those,  &c.  {see  Forms,  Sect.  II.,  Piircliase  Deeds,  stij).) 

To  HOLD  unto  the  said  E.  F.  in  fee  simple, 

To  SUCH  USES  as  the  Mortgagees  or  the  survivors  or  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor,  or 
other  the  persons  entitled  to  give  a  discharge  for  the  principal 
money  hereby  secured,  may  for  the  purpose  of  giving  effect  to 
any  sale  (under  the  statutory  power),  transfer,  reconveyance  or 

Mortgage  to  {f)  See  Re  Harkness  and  Allsopp,  1896,  2  Ch.  358;  65  L.  J.  Ch.  726.     The 

married  women  married  woman,  being  a  trustee,  could  not  in  exercising  the  power  of  sale 
convey  the  legal  estate  to  a  purchaser  without  the  concurrence  of  her 
husband  if  the  property  were  simply  conveyed  to  the  mortgagees.  The 
insertion  of  a  power  of  appointment  avoids  this  difficulty.  The  M.  W.  P. 
Act,^190T,  s.  1,  enables  a  married  woman  (without  the  deed  being  acknow- 
ledged): to  convey  trust  property  rested  in  her,  but  it  does  not  expressly 
empower  a  married  woman  to  acquire  and  hold  trust  property  apart  from  her 
husband  (but  see  M.  W.  P.  Act,  1882,  s.  24) ;  hence,  if  under  the  old  law  any 
interest  would  vest  in  the  husband,  he  may  still  be  a  necessary  party. 

(s)  E.  F.  is  made  a  grantee  to  uses.  If  an  acknowledgment  for  production 
of  docvimeuts  is  added  it  should  be  given  to  him,  / 


trustees 

Power  of 
appointment. 

Effect  of 

M.  W.  P.  Act 

1907,  s.  1. 
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release  from  time  to  time  or  at  any  time  by  deed  appoint,  And 
in  default  of  and  subject  to  any  such  appointment,  To  the  use 
of  the  Mortgagees  in  fee  simple,  But  sul)ject  to  the  proviso  for 
redemption  hereinafter  contained  (that  is  to  say): — 

2.  Provided  always  (Forms  Nos.  9  and  9b).  Proviso  for 

(Add  other  clauses  as  required.     See  particularly  Forms  referred 
to  in  Precedent  I.,  Sect.  L,  Group  A,  p.  808,  sup.) 
In  witness,  &c. 

No.  VI. 

MORTGAGE  u-here  the  Money  is  advanced  under  an  Order 
out  of  Funds  in  Court. 

THIS  INDENTURE  made,  &c..  Between  A.  B.,  of,  &c.  (herein-  Parties. 
after  called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c.,  and 
E.  F.,  of,  &c.  (hereinafter  called  the  Mortgagees),  of  the  other 
part. 

Whereas  (Form  Xo.  1).  Seisin  of 

Borrower. 

And  whereas  the  Mortgagees  lately  agreed  with  the  Borrower  Agreement  for 
to  advance  to  him  the  sum  of  i* upon  having  the  repayment  ^°f'^  *°  \^.    , 

^  _     "  1     .;  advanced  out 

thereof,    with   interest   as   hereinafter    mentioned,    secured    in  of  money  iu 
manner  hereinafter  appearing,  it  being  intended  that  the   said 

sum  of  J6 should  be  advanced  out  of  money  in  Court  under 

an  Order  to  be  obtained  for  the  purpose,  being  the  Order  next 
hereinafter  recited  : 

And  whereas  by  an  Order  (t)  of  the  Chancery  Division  of  the  Recital  of 
High  Court  of  Justice  made  by  the  Honourable  Mr.  Justice ,  Oi-^erautho- 

^  "^  '    rising  the 

on  the day  of ,  In  the  matter  of  the  estate  of  X.  Y.,   investment  of 

deceased  (No.  ),  it  appearing  that  it  was  for  the  benefit  of  the  on  the  security 

persons  interested  under  the  Will  of  the  said  X.  Y.  that  the  sum  of 

£ cash  in  Court  to  the  credit  of  the  said  matter  should  be 

invested  by  way  of  mortgage  of  the  hereditaments  hereinafter 
described,  an  inquiry  was  directed  as  to  whether  a  good  title 
could  be  made  thereto,  and  in  case  a  good  title  could  be  made  a 
mortgage  thereof  was  directed  to  be  settled  by  the  Judge  and  the 
said  sum  of  £ to  be  paid  out  of  Court  accordingly : 


of  the  Mort- 
gage. 


{t)  For  form  of  summons,  see  Daniell's  Chancery  Forms,  5th  ed.,  574, 
and  for  form  of  order,  Seton,  6th  ed.,  1177.  The  mortgage  is  executed 
before  the  money  is  paid  out. 
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Master's 
certificate  as 
to  title. 


Master's 
signature. 


Covenant  to 
pay  principal 
and  interest. 


Conveyance. 

Proviso  for 
redemption. 


And  whereas  the  Master  attached  to  the  Cluimbers  of  the  said 

Judge  duly  made  his  certificate  dated  the day  of and 

filed  on  the day  of ,  from   which  it  appeared  that  a 

good  title  could  be  made  to  the  hereditaments  hereinafter 
described,  and  that  a  proper  mortgage  thereof  had  been  settled 
and  that  the  Borrower  was  the  person  by  whom  the  same  was 

to  be  executed  before  the  said  sum  of  £ was  paid  out  of 

Court: 

And  whereas  these  presents  are,  as  appears  from  the  signature 
of  the  said  Master  in  the  margin  hereof,  the  Mortgage  referred 
to  in  the  said  certificate : 

NOW  THIS  INDENTUKE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  tbe  said  Agreement  and  in  consideration  of 

the  sum  of  £ to  be  paid  pursuant  to  the  said  Order  to  the 

Borrower  (a  receipt  for  which  sum  is  intended  to  be  indorsed  on 
these  presents  and  to  be  signed  by  the  Borrower),  the  Borrower 
hereby  covenants  with  the  Mortgagees  and  with  each  of  them 
to  pay  into  Court  to  the  credit  of  the  matter  aforesaid  on  the 

day  of next  the  sum  of  M ,  with  interest  thereon 

from  the  date  hereof  at  the  rate  of  £ —  per  cent,  per  annum, 
And  also  so  long,  &c.  {Fodii  No.  6). 

2.  For  the  consideration  aforesaid  {Form  Xo.  8). 

3.  Provided  always,  that  on  payment  into  Court  to  the  credit 

of   the   matter  aforesaid  on  the  day  of  next  by  the 

Borrower  (Forms  Nos.  9  and  9b). 

4.  (Add  Form  No.  15  and  clauses  as  to  fire  insurance,  dc,  as 
required.  See  Forms,  and  Precedent  I.,  Sect.  I.,  Group  A.,  p.  808, 
sup.) 

5.  (Also  add  Form  No.  29,  mortgagee  to  accept  new  securiti/ 
under  the  approval  of  the  Court.) 

In  witness,  &c. 


TO    BAKKlilRS,    BUILDING    SOCIETIES,    l^TC. — GROUP    B.  881 

Group  B. — Mortgages    to   Bankers,  Building    Societies,  and 
OTHER  Public  Bodies. 

No.  I. 

MORTGAGE    of  Freeholds    to   a    Banking    Company    to 
secure  Balance  of  Current  Account  (»). 

THIS  INDENTUPiE,  made  the day  of ,  19— ,  Between  Parties. 

A.  B.,  of,  &c.  (hereinafter  called  the  Borrower),  of  tlie  one 
part,  and  the  — —  Bank,  Limited,  whose  registered  office  is 
at (hereinafter  called  the  Company),  of  the  other  part : 

Whereas  the  Borrower  is  seised  in  fee  simple  in  possession  Recital  of 
free    from    incumbrances    of     the     hereditaments     hereinafter 
described  : 

And  whereas  the  Borrower  has  an  account  current  with  the  Agreement  by 
Company,  and  the  Company  have  consented  to  make  advances  giveaccom- 
to    him  or  give  him  other  accommodation    upon   having   such  "^°'^^*'0"- 
security  for  the  balance  from  time  to  time  owing  on  the  said 
account  as  hereinafter  appearing  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows*:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  Covenant  by 
of  the  premises,  the  Borrower  hereby  covenants  with  the  Com-  company  to 
pany  that  the  Borrower  will  on  demand,  or  if  no  demand   is  o^f^^o^^''^ 
made  in  his  lifetime  then  his  heirs,  executors  or  administrators,  account 

current. 

will  on  his  death,  pay  to  the  Company  the  balance  (if  any)  then 
owing  from  the  Borrower  on  his  account  current  witii  the 
Company  for  cheques,  notes,  or  bills  drawn,  accepted  or  indorsed 
by  him,  or  for  advances  made  to  him,  or  for  his  accommodation 
or  benefit,  or  otherwise  howsoever  (including  interest  with  half- 
yearly  rests,  commission  and  other  customary  charges),  and  will 
also  pay  interest  on  such  balance  from  the  date  of  such  demand 
or  death  (as  the  case  may  be)  at  the  rate  of  £ —  i^er  cent,  per 
annum. 

2.  In  consideration  of  the  premises  the  Borrower,  As  Beneficial  conveyance  of 
Owner,  hereby  conveys  unto  the  Company  Compiuy.*° 

All,  &c.  {see  Forms,  Sect.  11. ,  Purchase  Deeds). 

(«)  This  instiumeut  will  be  a  security  for  such  an  amouut  as  the  stiiinp 

dvity  at  2s.  6d.  per  cent,  will  cover.     Every  mortgage  to  a  limited  oompanj-    Mortgages 

must  be  registered  under  the  Companies  (Consolidation)  Act,  1908,  s,   93,   ^?  Lnmted 
"  ...  Companies, 

otherwise  it  will  be  void  against  the  liquidator  or  creditors. 

P.  50 
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M()R'IGA(J  ES    (precedents). 


Habendum. 


Proviso  for 
redemption. 


Covenant  by 
Borrower  for 
insiarance. 

As  to  liow 
notice  demand- 
ing payment  is 
to  be  served. 


Statutory 
power  of  sale 
to  apply,  with 
a  variation. 


To  HOLD  unto  and  To  the  use  of  the  Company  (.r)  and  their 
assigns  in  fee  simple  : 

Pkovided  always,  that  if  all  money  hereinhefore  covenanted 
to  be  paid  shall  be  duly  paid  accordingly,  then  the  said  heredita- 
ments and  jireniises  shall,  at  the  request  and  cost  of  the  Borrower 
or  the  persons  deriving  title  under  him,  be  reconveyed  to  him  or 
them. 

3.  The  Borrower  hereby  covenants  with  the  Company  (Fo)-i)i 
No.  19,  saying  "  the  Companj^  "/or  "  tlte  Mortciagees  "). 

4.  Any  demand  for  payment  of  the  balance  intended  to  be 
hereby  secured  may  be  made  by  a  notice  in  writing  signed  by 
any  director,  manager,  or  cashier  on  behalf  of  the  Company, 
and  the  provisions  of  section  sixty-seven  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  shall  apply  to  every  such  notice. 

5.  The  power  of  sale  conferred  on  mortgagees  by  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  shall  take  effect 
as  regards  these  presents  as  if  section  twenty  had  been  omitted 
from  the  said  Act,  but  the  said  power  shall  not  be  exercised 
unless  default  is  made  in  payment  of  the  said  balance  or  part 
thereof  for  one  calendar  month  after  it  has  become  i^ayable 
under  the  foregoing  covenant :  And  upon  any  sale  made 
under  the  said  statutory  power  as  varied  by  these  presents  a 
statutory  declaration  by  a  director,  manager,  or  cashier  of  the 
Company  that  payment  of  the  balance  has  been  duly  demanded 
and  not  paid  shall  be  conclusive  evidence  of  such  demand  and 
non-payment  in  favour  of  any  purchaser  or  other  person  deriving 
title  to  the  premises  under  any  such  sale(.ra:). 

{Add  Form  No.  49  and  other  special  clauses  us  required  ;  see 
Forms.) 

In  witness,  &c. 


What  passes  a 
fee  simple  to 
a  corporation 
aggregate. 
Cannot  be  a 
grantee  to 
uses. 


(;»')  No  words  of  iulieritance  are  applicable;  a  convej'ance  "to  the  com- 
pany "  would  pass  the  fee  simple  :  Co.  Lit.  9  b,  94  b ;  Conv.  Act,  1S81,  s.  51, 
does  not  apply.  Nor  can  a  company  be  a  grantee  to  uses  within  the  Statute 
of  Uses ;  hence  there  can  be  no  resulting  use.  The  usual  words  of  limitation 
are  added,  however,  to  show  what  estate  is  intended  to  pass. 

(.Tx)  See  Berry  v.  Halifax,  <tc.,  Co.,  1901,  1  Ch.  188;   70  L.  J.  Ch.  85. 
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No.   II. 

MORTGAGE  of  Copyholds    to    Trustees  (//)   for    Banking 
Co:\iPANY  to  sceiirt'  Balance  of  Current  Account. 

THIS  INDENTURE,  made  the day  of ,  19—,  Between  Parties. 

A.   B.,   of,  &c.    (hereinafter  called    the    Borrower),  of   the  1st 

part,  the Bank,  Limited,  whose  registered  office  is  at ■ 

(hereinafter  called  the  Company),  of  the  2nd  part,  and  C.  D., 
of,  &c.,  and  E.  F.,  of,  &c.  (hereinafter  called  the  Trustees), 
of  the  3rd  ^avt  (Iiccitc  Boti-owcrs  adinhsion  to  (uqn/hohls  and 
agrei'mcnt  to  give  arcoiiniiodatio)),  as  in   last  Prcccdoit)  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  {Corcnaiit  irith  the  Comjiani/  to  paii  nioiicj/  o/ri)/;/  o)i  accoinit  Covenant  to 
current,  as  in  last  Pnu-edent.)  ''*^'- 

2.  In  consideration  of  the  premises,  the  Borrower,  As  Bene-  Covenant  to 
ficial  Owner,  hereby  covenants  witli  the  Trustees  {eontiniie  as  in  Trurteerfor 
F'orm  No.  10,  hut  substitute  for   the  condition  creating  the  right  of  ^'o'"P'^"y- 
redemption  the  folUnving  words)  : — 

Subject,  nevertheless,  to  a  condition  for  making  void  the  said  Subject  to 
surrender  if  all  the  money  hereinbefore  covenanted  to  be  paid 
shall  be  duly  paid  accordingly. 

3.  (Add  Forms  Xos.  10a,  10b,  15,  19  and  49,  and  otlier  special 
clauses  required,  suhstituting  "  Company "  for  "  Mortgagees," 
except  in  Form  10b,  where  "Trustees"  should  he  substituted  for 
"  Mortgagees.''') 

4.  The   Trustees  and   the  survivor  of  them,    and   the  heirs.  Declaration  of 
assigns  (z),  executors  or     administrators    of    such    survivor,  or  *'™''*" 
other  the  trustees  or  trustee  for  the  time  being  hereof,  shall  stand 
possessed  of  the  premises  hereinbefore  covenanted    to  be  sur- 
rendered and  of  the  benefit  of  that  covenant,  In  trust  for  the 

(y)  The  conditional  surrender  must  be  made  to  a  tnisiee,  as  a  corporation 
cannot  claim  admittance. 

(^)  If  the  trustees  are  admitted,  then  on  the  death  of  the  survivor  the  Devolution  of 
legal  customary  estate  would  pass  to  his  devisee  or  customary  heir:  Cop.   copyhold  trust 
Act,    1894,    ?.  88;  if  the  trustees   are   not    admitted,    then   the    right   to 
admission  will  pass  to  the  personal  representative  of  the  survivor  :  Con\ . 
Act,  1881,  s.  :i(»;   Be  Hii<jl,es,  1884,  W.  N.  53. 
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MORTOACiES    (PRECEDENTS). 


Power  to 
appoint  new 
Trustees. 


Compaii}'  and  their  assigns,  subject  to  the  right  of  redemption 
(if  any)  for  the  time  being  subsisting  hereunder. 

5.  The  Company  shall  have  power  from  time  to  time  to 
appoint  a  new  trustee  or  new  trustees  of  tliese  presents  (a). 

In  witness,  Sec. 


No.  III. 
CONDITIONAL  SUEEENDER  to  a  Trustee  for  a  Company. 


Consideration. 


Surrender  by 
Borrower  to 
Trustees  for 
Banking 
Company. 


Subject  to 
condition  for 
making  void 
same  on 
payment  of 
money  owing 
on  account 
current. 


Vesting 
declaration 
as  regards 
copyholds. 


The  Manor  of ,  in]  BE  IT  EEMEMBEEED  that  on  the 

the    County  of    . )  day  of ,19 — ,  A.  B.,  of  c^-c,  came  before 

L.  M.,  of,  iVc,  steward  of  the  said  Manor,  and  in  consideration 
of  accommodation  agreed  to  be  given  to  him  by  the Bank, 


Limited,  whose  registered   office  is  at 


(hereinafter  called 


the  Company),  surrendered  into  the  hands  of  the  lord  of  the 
said  Manor  by  the  hands  and  acceptance  of  his  said  steward 
according  to  the  custom  of  the  said  Manor 

All,  &c.  (paircls),  To  which  premises  the  said  A.  B.  was 
admitted  tenant  at  a  court  held  for  the  said  Manor  on  the 
day  of , 

To  THE  USE  of  C.  D.,  of,  S:c.,  and  E.  F.,  of,  &:c.  (being  trustees 
appointed  by  and  on  behalf  of  the  Company),  and  their  heirs,  at 
the  will  of  the  lord,  according  to  the  custom  of  the  said  Manor, 
by  and  under  the  rents,  suits  and  services  therefor  due  and  of 
right  accustomed, 

SuB.TECT,  NEVERTHELESS,  to  this  Condition,  that  if  the  said  A.  B. 
shall  on  demand,  or  if  no  demand  is  made  in  his  lifetime,  then 
if  his  heir,  executors  or  administrators,  shall  on  his  death  pay 
to  the  Company  the  balance,  &c.  (JoUoir  flic  irordn  of  the  covctiant 
in  daiise  1  of  Pre  (-('dent  I.  of  tltis  Group),  being  the  same  money 
as  is  secured  by  the  covenant  of  the  said  A.  B.  contained  in  an 
Indenture  bearing  even  date  herewith,  then  and  in  such  case  this 

(a)  The  right  of  a  surrenderee  of  copyholds  before  admittance  is  a  legal 
interest  within  T.  Act,  1893,  s.  12  (3),  hence  cannot  be  vested  by  declaration  , 
If,  however,  there  has  been  no  surrender,  the  benefit  of   the  covenant  to 
surrender   could   be   vested  by  the   company  in    the  new  and  continuing 
trustees  under  that  section. 
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surrender  shall  be  void  and  of  no  effect,  otherwise  the  same  shall 
remain  in  full  force. 
Taken,  &.c. 

No.     IV. 

MORTGAGE    to    Trustees  for   Unincorporated    Banking 
Company  to  secure   Balance  of  Current  Account. 

THIS    INDENTURE,    made    the    day   of    ,    19—,  Parties. 

Between   A.  B.,  of,    &c.   (hereinafter  called  the  Borrower),  of 

the  one  part,  and  C.  D.  and  E.  F.,  of,  &c.  Trustees  of  the  

Banking  Company  (b),  of,  e^c.  (hereinafter  called  the  Trustees), 
of  the  other  part  (Recitals  as  in  Precedent  I.  of  this  Group)  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  Covenant  to 
of  the  premises,  the  Borrower  hereby  covenants  with  the  Trustees  andhiteresL 
that  the  Borrower  will,  &c.  (Covenant  to  pai/  balance  of  account 
current,  as  in  clause  1  of  Precedent  I.  of  this  Group). 

2.  In  consideration  of  the  premises,  the  Borrower,  As  Bene-  Conveyance  to 
ficial  Owner,  hereby  conveys  unto  the  Trustees, 

All,  &c.  (see  Forms,  Sect.  II.,  Purchase  Deeds). 

To  HOLD  unto  and  To  the  use  of  the  Trustees  in  fee 
simple  (Proviso  for  redemption  and  clauses  as  to  notice  and 
statutorij  power  of  sale,  as  in  Precedent  I.  of  tins  Group): 

3.  If   at  any    time  during  the  continuance   of  this  security  Power  of  sale 
the   hereditaments  hereby  conveyed  shall    be  conveyed  to  any  powe°iVmaybe 
other   persons    or    person    as    trustees    or    a    trustee     of    the  exercised  by 

^  ,  ,  .  any  persons  in 

Company,  for  the  purposes  of  this  security,  so  as  to  vest  in  them  whompro- 
or   him    either   solely    or   jointly  with  the  trustees  or    trustee  become  vested 
by   whom  such  conveyance   shall  be  made,  then  and    in  every  the  Complny. 
such  case  the  persons  or  person  in  whom  the  said  hereditaments 
and  premises  shall  for  the  time  being  be  vested  as  aforesaid 
shall  have  and  may  exercise  the  statutory  power  of  sale  and  all 
other  powers  vested  in  the  Trustees,  as  fully  and  effectually  as  if 
they  or  he  had  been  named  herein  instead  of  the  Trustees,  and 

{b)  After  the  next  mention  of  "  the Banking  Company  "  add  the 

words  "  (hereinafter  called  the  Company)." 

"Where  the  borrower  pays  sums  to  the  credit  of  his  account  with  the  hank,    Appropriation 

the  bank  can,  apart  from  express  instructions  from  the  t)orrower,  apiiropriate      ^  bank  of 

7  T 1       1      T       1  1  sums  paid  by 

the  money  as  they  choose:   Deeley  v.   Lluyds  Lank,    1910,   1  Ch.  648;    /9    borrower. 

L.  J.  Ch.  oGl. 


886 


MOR'IOAC.  KS    (  precedents). 


Acknowledg- 
ment by 
Trustees,  or  by 
two  directors, 
to  be  conclu- 
sive evidence 
that  money 
is  satisfied. 


Security  to 
extend  to 
future  share- 
holders of 
Company. 


the  statement  in  any  deed  by  which  the  said  hereditaments 
may  be  conveyed  as  aforesaid  that  the  persons  or  person  to 
whom  the  same  shall  be  thereby  conveyed  are  or  is  trustees 
or  a  trustee  of  the  Company  shall  be  conclusive  evidence 
of  the  fact  so  stated,  and  no  purchaser  or  other  person 
deriving  title  to  the  said  hereditaments  or  any  part  thereof, 
through  any  act  of  the  persons  or  person  to  whom  such  state- 
ment shall  relate,  shall  be  concerned  to  see  or  inquire  whether 
the  same  persons  or  person  shall  have  been  duly  and  properly 
constituted  such  trustees  or  trustee,  or  whether  the  power  is 
properly  exercised  or  not,  or  whether  the  consent  of  the  Company 
has  been  obtained  to  the  exercise  of  the  power  or  not. 

4.  The  acknowledgment  b}^  the  persons  or  person  in  whom 
the  hereditaments  hereby  conveyed  shall  for  the  time  being  be 
vested  for  the  purposes  of  this  securit_y,  or  by  any  two  Directors 
of  the  Comj)any,  that  the  money  hereby  secured  has  been  fully 
satisfied,  shall  be  conclusive  evidence  that  the  same  has  been 
satisfied  accordingly. 

5.  These  presents  shall  be  a  security  to  the  Company  for  the 
money  hereby  secured,  of  whatever  shareholders  or  partners 
the  Company  may  from  time  to  time  consist,  and  under  what- 
ever style  or  firm  the  banking  business  now  carried  on  by  the 
Company  may  for  the  time  being  be  carried  on,  and  the 
expression  "  the  Company  "  shall  be  construed  accordingly. 

{Add  Form  Xo.  49  and  other  special  clauses  as  reqidred.) 
In  witness,  &c. 


Covenant  by 
Borrower  to 
pay  money 
owing  on 
account 
current. 

Advantage  of 
mortgage  by 


No.  V. 

jNJORTGAGE  (c)  to  a  Banking  Company  o/' Freeholds  and 
Leaseholds  co))i2)rised  in  the  Documents  contained  in 
Schedule  to  secure  Balance  of  Current  Account 
{Sliort/orm)  {d). 

THIS  INDENTURE,  &c.  {Parties  and  definitions  as  in  Precedentl. 
of  this  Group),  WITNESSETH  as  follows  :— 

1.  In  consideration  of  accommodation  given  to  the  Borrower 
by   the   Company,    the    Borrower    hereby    covenants    with  the 

((•)  This  instrument  will  be  a  security  for  sucli  an  amount  as  the  stamp  at 
2s.  6'/.  per  cent,  will  cover. 

((?)  It  may  often  be  expedient  fur  the  company  to  require  that  a  short 
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Company  {Covenant  by  Boi'ivicei-  to  pay  balance  on  account  current, 
as  in  Precedent  I.  of  this  Group). 

2.  The  Borrower,  As  Beneficial  Owner,  hereby  conveys  and  Borrower  con- 
demises  unto  the  Comimny  demises  free - 

All  and   singulak  the  hereditaments  and  property  comprised  Isolds  and 

>■       L         .i  X  leaseholds 

in  the  documents  mentioned  in  the  Schedule  hereto,  comprised  in 

To  HOLD  the  same  as  to  such  of  them  as  are  freehold  unto  documents. 
and  To  THE  USE  of  the  Company  and  their  assigns  in  fee  simple, 
and  as  to  such  of  them  as  the  Borrower  is  entitled  to  for  any 
term  or  terms  of  years,  whether  absolute  or  determinable,  unto 
the  Company  for  all  the  residue  of  the  said  terms  of  years  respec- 
tively (except  the  last  three  days  of  such  terms  respectively) : 

Pkovided  alw^\ys,  that  if  all  money  hereinbefore  covenanted  Proviso  for 
to  be  paid  shall  be  duly  paid  pursuant  to  the  foregoing  covenant,  ^^  ^^^'^ '°"' 
the  said  premises  shall,  at  the  request  and  cost  of   the  Borrower 
or   the   persons    deriving   title   under   him,    be    reconveyed    or 
surrendered  to  him  or  them. 

{Add  and  adapt  Forms  Xos.  11a,  11b,  and  49,  cdso  add  clauses 
as  to  notice  and  as  to  statutory  j^ower  of  sale,  as  in  Precedent  I.  of  this 
Group.) 

In  w'itness,  &c. 

The  Schedule  above  referred  to. 


Date  of  Document.  Parties.  Nature  of  Dociunent. 


mortgage  by  deed  of  the  property  comiirised  ia  the  deposited  documents   deed  over 
should  be  executed  by  the  borrower  in  preference  to  a  mere  memorandum   memorandum, 
by  way  of  ecpitable  mortgage,  so  that  the  bankers  may  at  once  obtain  all 
the  proper  remedies,  including  a  power  to  sell  in  case  of  default,  and  also 
the  advantage  of  priority,  whicb  the  acquisition  of  the  legal  estate  without 
notice  of  prior  equitable  incumbrances  maj'  frequently  aSord. 

When  the  advances  are  large,  tbe  completeness  and  efficiency  of  the 
security  ought  not  to  be  sacrificed  to  the  consideration  that  the  mortgage 
deed  will  become  a  document  of  title,  and  will  require  a  reconveyance  when 
the  debt  is  satisfied. 

The  reconveyance  may  be  framed  in  a  few  words  and  indorsed  on  the    Reconvej^ance. 
mortgage  deed.     For  a  form  of  such  reconveyance  and  surrender,  as  boing 
applicable  to  the  present  form  of  mortgage  as  soon  as  the  del^t  is  sjitistiod, 
see  Prec.  VIII.,  Eeconveyances,  p.  998,  inf. 
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MORTGAGES     (PRECEDENTS). 


No.  VI. 


Parties. 


B.  S.  Act, 
1^74,  provides 
for  incorpora- 
tion. 


Investments 


Intestacy  of 
member. 


Infants. 
Stamp  duty. 


Copyholds, 


Rules. 


MOETGAGE  0/ Freeholds  to  a  Building  Society  (r). 

THIS  INDENTUKE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Borrower),  of  the  one  part,  and  the Benefit 

(e)  The  Building  Societies  Act,  18-^6,  for  the  regulation  of  Benefit  Building 
tSocieties,  is  repealed  by  the  Building  Societies  Act,  1874,  which  Act  has 
been  amended  by  subseqiient  Acts,  viz.,  (1875)  .'38  &  39  Vict.  c.  9;  (1877)  40  &  41 
Vict.  c.  G-i ;  (1884)  47  &  48  Vict.  c.  41  ;  and  (1894)  57  &  58  Vict.  c.  47 ;  but 
the  repeal  does  not  affect  any  subsisting  society  certified  under  the  repealed 
Act,  until  such  society  shall  have  obtained  a  certificate  of  incorporation 
imder  the  new  Act.  Any  society  whose  rules  have  been  certified  under  the 
Act  of  1836  may  obtain  a  certificate  of  incorporation:  Act  of  1875,  s.  2; 
and  every  subsisting  or  future  society,  upon  receiving  a  certificate  of 
incorporation,  becomes  a  body  corporate  by  its  registered  name,  see  Act  of 
1874,  s.  9  ;  see  also  Wurtzburg,  passim. 

Any  society  may  from  time  to  time,  as  the  rules  permit,  invest  any 
portion  of  its  funds  upon  real  or  leasehold  secrmties,  or  other  specified 
securities,  or  in  or  upon  any  security  in  which  trustees  are  for  the  time 
being  authorised  by  law  to  invest,  but  may  not  advance  money  upon  the 
security  of  any  freehold,  copyhold,  or  leasehold  estate  which  is  subject  to  a 
prior  mortgage,  unless  the  prior  mortgage  is  in  favour  of  the  society  :  Act 
of  1874,  s.  25;  Act  of  1894,  ss.  13,  17;  see  also  Sheffield,  &c.  Buildiiui 
Son/.  V.  AizJeirood  (1889),  44  Ch.  D.  412  ;  59  L.  J.  Ch.  34.  The  restriction 
that  money  must  not  be  advanced  on  second  mortgage  unless  the  first  mort- 
gage is  in  favour  of  the  society  is  imposed  by  the  Act  of  1874,  s.  13. 

Whenever  a  member  of  a  societ}',  having  executed  a  mortgage  to  the 
society,  dies  intestate,  leaving  an  infant  heii-,  the  society,  after  selling  the 
mortgaged  proi^erty,  may  pay  to  his  administrator  the  surplus  j^roceeds  of 
the  sale  to  the  amount  of  £150  :  Act  of  1874,  s.  30;  L.  T.  Act,  1897,  s.  1. 

An  infant  may  be  a  member,  but  cannot  execute  a  valid  mortgage : 
NoUimjham,  &c.  Soaj.  v.  Thurstan,  1903,  A.  C.  6 ;   72  L.  J.  Ch.  134. 

S.  41  exempts  from  stamp  duty  the  rules  of  the  society  and  other  docu- 
ments therein  mentioned,  but  provides  that  the  exemption  shall  not  extend 
to  any  mortgage.  The  result  is  that  unincorporated  societies  still  enjoy  the 
benefit  of  exemption  from  stamp  duty  on  mortgages  not  exceeding  £500, 
and  further  charges  where  the  amount  does  not  exceed  £500,  and  that 
incorporated  societies  are  not  entitled  to  exemption,  see  Alpe,  11th  ed., 
p.  263;  Highmore,  2uded.,  179,  300—2. 

In  the  case  of  copyholds,  the  trustees  of  the  society  will  join  and  the 
borrower  covenant  with  the  society  to  surrender  to  the  trustees  subject  to  a 
condition  making  void  the  surrender  on  payment  by  the  borrower  of  all 
money  secured  by  the  mortgage. 

The  rule.s  of  the  jiarticular  society  must,  of  course,  be  considered  in 
I)reparing  mortgages  of  this  kind,      A  mortgagor  to  a  btiilding  society  is 
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Building  Society,  incorporated  under  the  Building  Societies  Act, 
1874  (hereinafter  called  the  Society),  of  the  other  part : 

Whereas  {Fodh  Xo.  1,  seisin  of  Borroicrr) : 

And  whereas  the  Borrower  is  the  owner  of shares  in  the  Recital  that 

Societ}",  numbered  respectively ,  and  he  is  by  the  rules  of  enUtteTto*^ 

the  Society  entitled  to  an  advance  of  M in  respect  of  each  advance  m 

•'  _  A  respect  ot  nis 

of  the  said   shares,  making  an  aggregate  advance  of  £ ,  on  shares. 

his  executing  the  Mortgage  hereinafter  contained  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In   consideration  of    the  sum   of   £, now  paid  by  the  Conveyance. 

Society  to  the  Borrower  (the  receipt  whereof  the  Borrower  hereby 
acknowledges),  the  Borrower,  As  Beneficial  Owner,  hereby  con- 
veys unto  the  Society 

All  those,  &c.  {see  Forms,  Sect.  II.,  Purrltasr  Deeds).  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Society  in  fee  simple.  Habendum, 
subject  to  the  rights  of  the  Borrower  under  section  forty-two  of  the 
Building  Societies  Act,  1874,  and  to  the  following  provisions : — 

2.  The  Society  shall  permit  the  Borrower  to  hold  and  enjoy  Borrower  to 
the  said  hereditaments,  and  receive  the  rents  and  profits  thereof,  poTsession 
so  long  as  the  Borrower  shall  duly  pay  the  subscriptions  and  ""tii  default. 
other  money  which  ought  from  time  to  time  to  be  paid  in  respect 

of  the  said  shares,  according  to  the  rules  for  the  time  being  in 
force  of  the  Society,  and  shall  in  all  respects  duly  observe  the 
said  rules,  and  also  the  covenants  and  provisions  hereinafter 
contained  which  ought  on  his  part  to  be  observed  and  performed. 

3.  If  the  Borrower  shall  at  any  time  fail  for  three  calendar  Powerof 
months  to  pay  the  said  subscriptions  or  other  money  or  any  part  c^sTof  default 
thereof,  or  shall  at  any  time  fail  in  other  respects  to  observe  and  *°  ^^}''  appoint 

•^  .    .  receiver,  and 

perform  the  said  rules,  covenants  and  provisions  or  an}^  of  them,  sell. 
then  and  in  anj^  of  the  said  cases  the  Society  may  at  any  time 
thereafter  take  possession  of  the  said  hereditaments  and  let  the 
same  for  any  term  and  upon  such  conditions  as  they  shall  think 
fit,  and  may  appoint  any  ])erson  or  persons,  at  such  remuneration 
as  tliey  shall  think  proper,  to  collect  the  rents  and  profits  of  the 
said  hereditaments  on  behalf  of  the  Society  until  sale  thereof, 

bound  by  tbe  rules  as  altered  at  the  date  of  tbe  contract :  Bradbury  v.  Wild, 
1893,  1  Ch.  377;  62  L.  J.  Ch.  503.  See  also  as  to  alterations  in  rules, 
Botten  V.  City,  dx.  Socy.,  1895,  2  Ch.  441  ;  64  L.  J.  Ch.  609.  For  the 
statutorj^  form  of  receipt  which  operates  as  a  reconveyance  see  Free.  XL, 
Reconveyances,  p.  1001,  //(/. ;  Schedule  to  Act  of  1874. 
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MOKTUAOES      PRECEDENTS 


Power  to 
Society  to 
transfer  when 
power  of  sale 
exercis- 
able!/). 


Application  of 
rent  and  sale 
money. 


Lessees  and 
purchasers  not 
bound  to 
inquire  as  to 
default. 


and  also  at  the  discretion  of  the  Society,  and  without  givmg  any 
previous  notice  to  the  Borrower,  may  sell  the  said  hereditaments 
and  premises,  with  all  such  powers  as  regards  the  mode  of  sale 
and  otherwise  as  are  hy  the  Conveyancing  and  Law  of  Property 
Act,  1881,  annexed  to  the  power  of  sale  conferred  by  that  Act  on 
mortgagees. 

4.  If  the  aforesaid  power  of  sale  becomes  exercisable,  the 
Society  shall  also  have  power,  without  any  consent  of  the 
Borrower,  to  assign  all  principal  money  and  interest  then  owing 
on  the  security  of  these  presents  to  any  other  society  or 
corporation  or  to  any  person  and  to  convey  the  said  heredita- 
ments to  such  transferee  in  fee  simple,  subject  to  redemption  on 
payment  of  the  j^rincipal  money  then  due,  with  interest  thereon 
at  the  rate  hereinafter  mentioned,  and  in  such  case  the  whole  of 
the  money  so  transferred  shall  be  deemed  to  be  principal  money, 
and  shall  become  payable  to  the  transferee  on  demand,  with 
interest  thereon  at  the  rate  of  J65  per  cent,  per  annum, 
from  the  date  of  such  transfer  and  payable  every  half-year,  and 
such  transferee  shall  have  all  the  powers  conferred  upon 
mortgagees  by  the  Conveyancing  and  Law  of  Propert}^  Act,  1881,  in 
like  manner  as  if  such  transfer  had  been  an  original  mortgage  for 
the  principal  sum  then  owing  and  the  interest  to  become  due 
thereon,  and  as  if  the  Borrower  had  covenanted  to  pay  the  same 
accordingly  :  And  the  provisions  herein  contained  having  sj)ecial 
reference  to  the  Society  or  their  rules  shall  thereupon  cease  to  apply 
to  this  security,  and  every  statement  of  fact  made  in  good  faith 
contained  in  such  transfer  shall  as  against  the  Borrower  be 
deemed  to  be  conclusive  and  binding. 

5.  Tub  Society  shall,  out  of  any  rents  or  proceeds  of  sale 
received  by  them  as  aforesaid,  in  the  first  place  retain  and  pay  all 
costs,  charges  and  expenses  incurred  by  them  in  relation  to  this 
security ;  and  in  the  next  place  retain  all  subscriptions,  fines 
and  other  money  then  due,  or  which  may  thereafter  become  due 
in  respect  of  the  said  shares  or  under  this  security  :  And  shall 
pay  the  surplus  (if  any)  to  the  Borrower. 

6.  Upon  any  lease  or  sale  made  by  the  Society  under  any 
statutory  or  other  powers  the  lessee  or  purchaser  shall  not  be 


(/)  In  view  of  the   decision  in  lie  llamney  and  Smitli,  1897,  2  Ch.  351  ; 
66  L.  J.  Ch.  641,  it  would  seem  advisable  to  insert  a  clause  to  this  effect. 


I 


to  leasino 
power. 
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concerned  to  see  or  inquire  whether  any  of  the  cases  have 
happened  in  which  such  lease  or  sale  is  authorised  to  he  made, 
or  otherwise  as  to  the  propriet}-  of  such  lease  or  sale,  or  he  affected 
by  notice  that  no  such  case  as  aforesaid  has  arisen  or  that  the 
lease  or  sale  is  otherwise  improper. 

7.  No  lease  made  by  the  Borrower  during  the  continuance  of  Declaration  as 
this  security  shall  have  effect  by  virtue  of  the  Conveyancing  a-nd 
Law  of  Property  Act,  1881,  unless   the   Society  shall    consent 
thereto  in   writing    signed    by  their    secretary,  but    this  clause 

shall  cease  to  have  effect  after  a  transfer  of  this  security  shall 
have  been  made. 

8.  The  Borrower  hereby  covenants  with  the  Society  to  make  Covenants  by 
the  several  payments  and  observe  and  perform  the  rules  for  the  make  pay- 
time  being  in  force  of  the  Society  in  respect  of  the  said  shares  Xerve  rules; 
which  on  his  part  ought  to  be  paid,  observed  and  performed  : 

And  also  at  all  times  during  the  continuance  of  this  security  to  repair 
to  keep  the  said  hereditaments  in  good  and  substantial  repair 
and  condition,  and  all  buildings  insured  against  loss  or  damage 

by  fire  in  the  sum  of  £ at  least,  and  to  pay  all  premiums 

payable  in  respect  of  such  insurance  within  seven  days  after  the 
same  shall  become  due,  and,  on  demand,  to  deliver  [or  produce] 
to  the  Society  the  policy  of  such  insurance,  and  the  receipt  for 
every  such  premium. 

9.  The  powers  hereby  conferred  on  the  Society  are  in  addition  proviso  that 
to  all  other  powers  and  remedies  vested  in  the  Society  under  tbe  fg'^TeTare'in 
rules  and  regulations  thereof,  or  by  statute,  for  recovering  or  addition  to 

"  .  other  powers 

enforcing  payment  of  the  money  intended  to  be  hereby  secured,     and  remedies. 
(Add  Form  No.  49  and  other  special  clauses  as  required.) 

10.  In  these  presents  the  expression  "  Borrower "   includes,  interpretation. 
where  the  context  admits,  the  persons  deriving  title  under  him. 

In  avitness,  &c. 


No.  YII. 
MORTGAGE  o/ Leaseholds  to  a  Building  Society  {g). 

THIS    INDENTURE,    made,  &c.   {Date  and  parties  as  in    last 

Precedent) : 

{(/)  bee  note  to  last  Precedent. 
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Recital  of 
Lease. 


That  BoiTower 

entitled  to 
advance. 


Whereas  by  an  Indenture  of  Lease  dated,  &c.  {Recite  Lease,  as 
ill  Form  Xo.  28,  Purchase  Deeds,  j).  304,  siij>.)  : 

And  whereas  (Recite  that  Borrower  is  entitled  to  an  advance  in 
respect  of  his  shares,  as  in  last  Precedent)  : 


Borrower 

demises 


to  Society  for 
residue  of 
term  (less 
three  days). 


Borrower  to 
remain  in 
possession 
until  default. 


In  case  of 
default  Society 
may  take  pos- 
session and  let 
or  sell. 


Declaration  as 
to  ajiplication 
of  rents  and 
sale  money. 


NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  consideration,  &c.  (as  in  last  Precedent),  the  Borrower,  As 
Beneficial  Owner,  hereby  demises  unto  the  Society 

All  the  jDremises  comprised  in  and  demised  by  the  recited  Lease, 
Together   with    the    messuage    and    buildings  lately  erected 
thereon  or  on  parts  thereof, 

To  HOLD  unto  the  Society  during  the  residue  of  the  term  granted 
by  the  recited  Lease  (except  the  last  three  days  of  the  said  term), 
subject  to  the  rights  of  the  Borrower  under  section  forty-two  of  the 
Building  Societies  Act,  1874,  and  to  the  following  provisions : — 

2.  The  Society  shall  permit  the  Borrower  to  hold  and  enjoy 
the  premises,  and  receive  the  rents  and  profits  thereof,  so  long  as 
the  Borrower  shall  duly  pay  the  subscriptions  and  other  sums  of 
money  which  ought  from  time  to  time  to  be  paid  in  respect  of 
the  said  shares,  according  to  the  rules  for  the  time  being  in 
force  of  the  Society,  and  shall  in  all  respects  duly  observe  the 
said  rules,  and  shall  also  pay  the  rent  reserved  by  the  recited 
Lease  and  observe  and  perform  the  covenants  and  conditions 
therein  contained  which  ought  on  the  lessee's  part  to  be  observed 
and  performed. 

3.  If  the  Borrower  shall  at  any  time  fail  for  three  calendar 
months,  Sec.  {continue  as  in  clause  3  of  last  Precedent). 

4.  If  the  aforesaid,  &c.  (continue  as  in  clause  4  of  last 
Precedent). 

5.  The  Society  shall  out  of  any  rents  or  proceeds  of  sale  received 
by  them  as  aforesaid  in  the  first  place  retain  and  pay  all  costs, 
charges  and  expenses  incurred  by  them  in  relation  to  this 
security,  including  any  costs,  charges  or  expenses  which  may 
be  incurred  in  preserving  the  premises  from  forfeiture,  by 
paying  the  rent  or  performing  the  covenants  on  the  lessee's  part 
reserved  and  contained  by  and  in  the  lecited  Lease  :  And  in  the 
next  place  shall  retain  all  subscriptions,  fines,  and  other  money 
which  shall  then  be  due,  or  which  may  thereafter  become  due  in 
res[)ect  of  the  said  shares  or  under  this  security,  and  shall  pay 
the  surplus  (if  any)  to  the  Borrower. 
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6.  {Ti-uat  of  priucipaJ  term,  poivcr  to  appoint  ncir  Tnistci',  and 
appointment  of  Socictj/  a^  attornc;/  to  afniign  principal  term,  Forms 
Xos.  11a,  Hi?,  and  lie.) 

7.  (Lessees  and  pnrcltasers  not  lunind  to  inquire  as  to  default,  as 
in  clause  6  of  last  Precedent.) 

8  TO  11.     {As  in  clauses  7  to  10  of  last  Precedent.) 
In  witness,  &c. 


No.  YIII. 

MOETGAGE    of    Freeholds     or    Leaseholds  (It)    to     a 
Building  Society.     {A)iot]iej-  Form.)(^i) 

THIS  INDENTURE,  made,  &c.  (Date  and  parties  as  in  Prece-  Parties. 
de)it  VI.  of  this  Group.  Becite  seisi)i  or  lease,  see  last  tu'o Precedents) : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  consideration  of   the   sum  of  £ now  paid    to   the  in  consideia- 

Borrower  out  of  the  funds  of  the  Society,  heing  the  advance  to  now  paid,'" 
which  he  is  entitled  under  the  rules  of  the  Society  in  respect  of 

shares  held   hy  him  (the  receij)t   whereof   the    Borrower 

hereby   acknowledges),    the    Borrower    hereby  covenants    with  Borrower 
the  Society  to  pay  all  the  subscrijDtions  and  other  money  and  paysubscrip- 
observe  all  the  regulations  which,  according  to  the  rules  of  the  *'°"'^'  ^^' 
Society  for  the  thne  being  in  force,  onght  to  be  paid  and  observed 
by  him    in    respect   of   his    said  shares,  or    the    advance    now 
made  to  him  as  aforesaid,  or  in  respect  of  the  hereditaments 
intended  to  be  herel)y  conveyed  \_or  demised]. 

2.  For  the  consideration,  aforesaid  the  Borrower,  As  Beneficial  Borrower 
Owner,  hereby  conveys  [or  demises]  unto  the  Society,  hoids^[or^*^^ 

All  and  singular  the  hereditaments  described  in  the  Schedule  demises  lease- 
holds j  to 

hereto  ["/■  All  the  premises  comprised  in  the  recited  Lease],  Society. 

To  HOLD  unto  and  To  the  use  of  the  Society  in  fee  simple  [or 
unto  the  Society  for  the  residue  of  the  term  granted  by  the 
recited  Lease  (except  the  last  three  days  thereof)],  subject  to  the 
following  provisions  : — 

[h)  The  alterations  to  be  made  if  the  property  is  leasehold  are  inserted 
within  square  bi'ackets. 

(j)  See  notes  to  the  last  Precedent  but  one. 
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Proviso  for  8.  If  the  BoiTowei'  shall  duly  make  all  the  payments  and 

deed!'"^*^"'       ohserve   all    the    regulations    herehy    covenanted   to    be   made 

and  observed  by  him,  then  these  presents  shall  be  vacated  by  a 

receipt  to  be  indorsed  hereon  pursuant  to  section  forty-two  of 

the  Building  Societies  Act,  1874  (./). 

Declaration  4.  Thb  Society  shall  permit  the  Borrower  to  retain  possession 

shaD  peiTOit       ^^  ^^^  premises  hereby  conveyed  [demised]  so  long  as  he  shall 

Borrower  to       ^^\y  jjialiG  the  payments  and  observe  the  regulations  aforesaid, 

retain  posses-  ./  i.     ^  ^  o 

sion  until  but  if  he  shall  make  default  in   the  jDayment  of  any  monthly 

subscription  or  other  money  payable  by  him  under  the   said 

rules  or  the  foregoing  covenant  for  three  calendar  months  after  the 

same  shall  have  become  due,  or  shall  commit  any  other  breach  of 

Society  to  enter  the  said  rules,  then  and  in  any  of  such  cases  the  Society  may  at 

defTuft"^  any  time  thereafter  enter  into  possession  of  the  premises. 

Cases  in  which       5.  The  powers  of  Sale  and  of  appointing  a  receiver  conferred 

and  o7a°p-^^^*'    by  section  nineteen  of  the  Conveyancing  and  Law  of  Property 

pointing  a         ^gf  1881,  mav  be  exercised  by  the  Society  at  any  time  hereafter, 

receiver  may  '  '  ^  .y  ^  j  i 

be  exercised,  if  at  the  time  of  the  exercise  thereof  any  case  shall  have  happened 
in  which  the  Society  is  hereinbefore  authorised  to  take  possession 
of  the  premises,  and  it  shall  not  be  necessary  to  give  any  such 
notice  to  the  Borrower  as  is  required  by  section  twenty  of  the 
said  Act :  And  any  receiver  to  be  appointed  under  the  power 
conferred  by  that  Act  may,  out  of  the  money  received  by  him 
in  that  capacity,  pay  the  monthly  subscriptions  and  other  money 
the  payment  whereof  is  intended  to  be  hereby  secured,  in  addi- 
tion to  the  payments  (other  than  interest)  directed  or  authorised 
to  be  made  thereout  by  section  twenty-four  of  that  Act. 
In  case  of  a  6.  If  the  premises  or  any  part  thereof  shall  be  sold  by  the 

shau  be ** ''""^  Society  under  the  said  power,  there  shall  be  deemed  to  be  due 
deemed  to  be  and  owiug  at  the  time  of  such  sale  from  the  Borrower  to  the 
Society,  in  addition  to  the  arrears  of  subscrij)tions  and  other 
money  then  actually  due  and  owing,  such  a  sum  of  money  as 
under  Eule  No.  —  of  the  present  registered  rules  of  the  Society, 
or  under  any  new  rule  to  be  substituted  for  the  same  and  which 
may  be  then  in  force,  would  be  j)ayable  by  the  Borrower  for 
redemption  if  he  had  elected  to  redeem  in  the  half-year  in  which 
such  sale  shall  be  made,  and  the  same  shall  be  deducted  and 
retained  by  the  Societ_y  out  of  the  net  proceeds  of  sale 
accordingly. 

(y)  Foi-  form  of  receipt,  see  Eeconveyances,  Prec.  XI.,  p.  1001,  inf. 


TO    BANKERS,    BUILDING    SOCIETIES,    ETC.— GROUP    B.  895 


7.  Upon,  &c.  {continue  as  in  clause  6  of  Precedent  VI.,  p. 
sup.). 

[8.  Trusts  of  principal  term,  power  to  appoint  new  Trustee,  and 
appointment  of  Societij  as  attornei)  to  assign  principal  term,  Forms 
Xos.  11a,  11b,  and  lie] 

9.  No  lease,  &c.  (continue  as  in  clause  7  of  Precedent  VI.). 

10.  If  the  aforesaid  power  of  sale  becomes  exercisable  {continue 
clause  4  of  Precedent  VI.  Add  Form  Xo.  49  and  other  special 
clauses  as  required). 

11.  {As  in  clause  10  of  Precedent  IT.). 

In  witness,  &c.     {Add  Schedule  of  FreeJtolds.) 

No.  IX. 

CONVEYANCE  hy  Vendor  by  direction  of  Purchaser  of  a 
Freehold  or  Leasehold  House  to  a  District  Council 
by  way  of  Mortgage  to  secure  the  repayment  of  Money 
Advanced  under  the  Small  Dwellings  Acquisition  Act, 
1899. 

THIS  INDENTURE,  made,  &e..  Between  A.  B.,  of,  &c.  (herein-  Parties, 
after  called  the  Vendor),  of  the  1st  part,  C.  D.,  of,  &c.  (herein- 
after called  the  Purchaser),  of  the  2nd  part,  and  the  Urban  [or 
Piural]  District  Council  of ,  in  the  County  of (herein- 
after called  the  Council),  of  the  3rd  part : 

Whereas  the  Vendor  is  seised  in  fee  simple  in  possession  of  Recital  of 
the    house    hereinafter   described    free   from    incumbrances   [or 
{Recite  Lease    and    assignment    to    Vendor).     See  Form   No.   28, 
Sect.  I.,  Purchase  Deeds,  p.  304,  sup.^  : 

And  whereas    the  Vendor   has   agreed  to  sell  the  premises  Agreement 
to  the  Purchaser,  who  resides  in  the  said  house,  at  the  j)rice  ^°^  '"^  ^' 
of  i; : 

And  whereas  the  Council  have  agreed  to  advance  the  sum  of  Agreement 

iL to  the  Purchaser  for  the  purpose  of  enabling  him  to  advancepart° 

complete  the  said  purchase  under  the  provisions  of  the  Small  of  puicimse- 

^  _        ^  '■  money. 

Dwellings  Acquisition  Act,    1899,  the  repayment  thereof  with 
interest  to  be  secured  in  the  manner  hereinafter  appearing : — 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1 .  In  pursuance  of  the  said  agreement  and  in  consideration  Conveyance. 
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MORTGAGES    (  PRECEDE!^  TS). 


Parcels. 


Habendum. 


Proviso  for 
redemption. 


Repayment  to 
be  by  equal 
instalments  of 
principal  and 
interest 
combined. 


of   the    sum   of   £ — —  by  the   Council,  at    the   request  of  the 

Purchaser,  and  the  sum  of  £ by  the  Purchaser  now  paid  to 

the  Vendor  (the  receipt  of  which   sums    of  £ and  £ , 

making  together  the  said  purchase-money  of  £ ,  the  Vendor 

hereby  acknowledges),  the  Vendor,  As  Beneficial  Owner,  at 
the  request  of  the  Purchaser,  hereby  conveys  [or  assigns  (/)] 
and  the  Purchaser  hereby  conveys  and  confirms  unto  the 
Council. 

All  that  dwelling-house,  area  and  garderj,  known  as  No.  — , 
Street,  in  the  Parish  of ,  in  the  County  of ,  in  the 
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Provisions  of 
Act  to  be 
incorporated. 


occupation  of  the  Purchaser  [or  All  the  premises  comprised  in 
and  demised  by  the  recited  Lease], 

To  HOLD  unto  the  Council  in  fee  simple  [or  for  the  residue  of 
the  term  (iii)  granted  by  the  recited  Lease]  subject  to  the  follow- 
ing proviso  (namely) : 

2.  Provided  always,  that  if  the  Purchaser  or  the  persons 
deriving  title  under  him   shall  pay  to  the  Council  the  sum  of 

£, ,  with  interest  thereon  at  the  rate  of  £ —  per  cent,  per 

annum  (»),  by  sixty  equal  half-yearly  instalments  of  M— — •  each 
of  principal  and  interest  combined,  the  first  instalment  to  be 

paid  on  the day  of ,  19 — ,  and  a  subsequent  instalment 

to  be  paid  on  every day  of and day  of up  to 

and  including  the  day  of  ■ — -,    19 — ,   according   to  the 

Schedule  hereto,  and  shall  also  duly  observe  and  perform  all 
other  the  statutory  conditions,  then  and  in  such  case  the  Council 
shall,  at  the  request  and  cost  of  the  Purchaser  or  the  persons 
deriving  title  under  him,  convey  the  premises  to  him  or  them 
in  fee  simple  [or  assign  the  premises  to  him  or  them  for  the 
residue  of  the  said  term,  subject  to  the  said  rent,  covenants  and 
conditions]: 

3.  All  the  provisions  of  the  said  Act  specifying  the  rights  and 
remedies  of  a  local  authority  advancing  money  under  the  said 


(/)  Under  the  Act  it  seems  that  the  mortgage  must  be  by  assignment. 

{m)  There  must  be  at  least  sixty  years  unexpired  at  the  date  of  the 
purchase  :  s.  10. 

(/()  The  interest  must  not  exceed  10s.  above  the  rate  at  which  the  money 
can  be  borrowed  b\'  the  Council  from  the  Public  Works  Loan  Commis- 
sioners :  s.  1  (;j). 
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Act  and  tlie   rights,  duties  and  liabilities  of  the  person  to  whom 
an  advance  is  made  shall  be  deemed  to  be  incorporated  in  these 
presents.    (Add  Form  Xo.  49.) 
In  witness,  &c. 

The  Schedule  above  referred  to. 


Xumber 
of  Payment. 


Date  of 
Payment. 


Amount  of  Instalment 
of  Principal  Money. 


The  common  seal  of  the  above-named 
Council  was  hereunto  affixed  at  a 
meeting  of  the  said  Council  held 

on  the day  of ,  19 — ,  in 

the  presence  of 

x.y., 

Clerk  to  the  Council. 
Signed,  sealed,  <kc. 


Common  seal. 


(L.S.) 


p. 
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MORTOAOES   (PRECEDENTS). 


Section  III. 

MOETGAGES     ARRANGED     ACCORDING     TO     THE 
SUBJECT-MATTER    OF    THE    SECURITY. 

Group  A. — Mortgages  of  Public-houses. 

No.  I. 


Parties. 


Seisin  of 
Borrower. 


Agreement  for 
advance. 


Preliminary 
Clause  and 
covenant  to 
pay  principal 
and  interest. 

Conveyance. 

Assignment  of 
Goodwill  and 
benefit  of 
licences. 


MORTGAGE  of  a  Freehold  Public-house. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.,  licensed 
victualler  (hereinafter  called  the  Borrower),  of  the  one  part,  and 
C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.  (hereinafter  called  the  Mort- 
gagees), of  the  other  part : 

Whereas  the  Borrower  is  seised  in  fee  simple  in  possession 
free  from  incumbrances  of  the  hereditaments  hereinafter 
described  : 

And  whereas  the  Mortgagees  have  agreed  to  advance  to  the 

Borrower  the  sum  of  i' out  of  money  belonging  to   them 

uj)on  a  joint  account  upon  having  the  repayment  thereof,  with 
interest  as  hereinafter  mentioned,  secured  in  manner  hereinafter 
appearing : 

NOW  THIS  INDENTURE  WITNESSETH  and  it  is  hereby 
agreed  as  follows  : — 

1.  In  pursuance,  &c.  {Form  Xo.  3),  the  Borrower  hereby 
covenants  (Form  No.  4)  : 

And  so  long  as  (Form  Xo.  6). 

2.  For  the  consideration  aforesaid  {F\)rm  Xo.  8). 

3.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial 
Owner,  hereby  assigns  unto  the  Mortgagees 

All  that  the  Goodwill  (o)  of  the  business  of  a  Licensed 
Victualler  carried  on  uj)on  the  premises  hereinbefore  conveyed. 
And  the  full  benetit  of  all  licences  (j))  held  in  connexion  with 
the  said  business  : 

(o)  The  goodwill  should  be  expressly  assigned,  see,  Be  Bennett,  1899,  1  Ch. 
31(5;  08  L.  J.  Ch.  104. 

( p)  It  should  be  ascertained,  by  insi:)ection  of  the  register,  that  the  licence 
is  in  order. 
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And  also  full  right  to  recover  and  receive  All  compensation,  Compensation 
which  may  at  any  time  become  payable  to  the  Borrower  or  the  payable  unde^r 
persons  deriving  title  under  him  by  virtue    of    the  Licensing  (Consoild^ation) 
(Consolidation)  Act,  1910  (q),  or  any   amendment   thereof,    on  Act,  1910. 
account  of  the  non-renewal  of  any  of  the  said  licences  under  the 
provisions  of  the  said  Act  or  any  amendment  thereof, 

To  HAVE  AND  RECEIVE  the  preuiises  unto  the  Mortgagees 
absolutely,  but  subject  to  the  proviso  for  redemption  hereinafter 
contained. 

4.  Provided  always  (Forms  Xos.  9  coid  9b,  saijimj  the  premises  Proviso  for 

^  •    ^      e  ^  i  •  -\\  redemption. 

liereinbetore  conveyed  and  assigned). 

5.  Provided  always  that  upon  any  sale  l^-c.  {Form  X  \  15). 

6.  For  the  consideration  aforesaid  the  Borrower  hereby 
irrevocably  nominates  {continue  as  in  Form  Xo.  23,  Power  of 
(ittorncij  to  rccorcr  compensation,  dx.) 

7.  The  Borrower  hereby  covenants  with  the  Mortgagees  and  Covenants  by 
with  each  of  them  in  manner  following  (that  is  to  say)  : — {conti)ii(e 

as  in  Form  Xo.  23a,  but  omit  the  clause  relatiixj  to  a   tied  house, 
unless  tlte  Mortgagees  are  hrewers,  (t'r.  (r)). 

8.  The  Borrower,  for  himself  and  his  assigns,  hereby  further 
covenants  with  the  Mortgagees  that  {Form  Xo.  18,  Corenant 
against  registration). 

9.  The  provisions  of  the  Conveyancing  and  Law  of  Property 
Act,  1881  {continue  as  in  Form  Xo.  14,  Power  to  appoint  manager 
of  business). 

10.  The  Borrower  or  the  persons  deriving  title  under  him 
{Form  Xo.  41,  Restriction  on  leasing  d-c,  2ioifers). 

11.  {Add  Form  Xo.  49  as  to  duties  on  land  values). 
In  witness,  &c. 


(7)  As  to  compensatiou,  see  Law  Guarantee,  &c.  Socy.  v.  Mitcham,  &c.  Co.,  Compensation 

1906,  2  Ch.  98;   75  L.  J.  Ch.  006;   Dawson  v.  Braimes,  etc.  Breweru,  1907,  2  «hfe  licences 

'  '  ji  f  withdrawn. 

Ch.  ;J59  ;  76  L.  J.  Ch.  588  ;  Re  Bentleifs,  At.  Brewerus,  1909,  2  Ch.  609 ; 

78  L.  J.  Ch.  704 ;  lUnfs  Brewenj  Co.  v.  Diitr-is  (1909),  100  L.  T.  476. 

(r)  This   Precedent   can   readily   be    adapted   to   a   second   mortgage   to  Second  mort- 

distillers,  &c. ;  in  this  case  Form  Xo.  16a  should  be  added.  frsfniers 
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MORTGAGES  (PRECEDENTS). 


Pavtiei5. 


Recital  of 
Lease  to 
Borrower. 

Agreement  for 
advance  of 
fixed  sum  and 
further 
advances. 


Preliminary 
Clause  and 
covenant  to 
pay  principal 
and  interest 
and  other 
money  owing 
to  the  Com- 
pany. 


How  demand 
to  be  made. 


Demise  of 
public-house. 


No.    II. 

MORTGAGE  of  a  Leasehold  Public-house  to  a  Company 
of  Brewers. 

THIS  INDENTURE,  made,  .^-c.  Between  A.  B.,  of,  &c.  (here- 
inafter   called    the   Borrower),    of    the    one    part,  and  & 

Company,  Limited,  whose  registered  office  is  at,  &c.  (hereinafter 
called  the  Company),  of  the  other  part : 

Whereas  hy  an  Indenture  of  Lease  {Form  No.  28,  Sect.  I., 
Purchase  Deeds,  p.  B04,  stiji.)  : 

And  whereas  the  Company  have  agreed  to  advance  to  the 

Borrower  the  sum  of  ,4' ,  and  also  such  further  sums  (s)  as 

hereinafter  mentioned,  upon  having  the  repayment  thereof,  with 
interest  as  hereinafter  mentioned,  secured  in  manner  herein- 
after appearing  : 


and  it  is   hereby 
hereby 


NOW  THIS   INDENTURE  WITNESSETH 
agreed  as  follows  : — 

1.  In   pursuance,    &c.    {Form    No.  3),  the   Borrower 
covenants  {Form  No.  4) : 

And  so  long  as  {Form  No.  6) : 

And  also  that  the  Borrower  will  on  demand,  or  if  no  demand 
shall  be  made  in  his  lifetime,  his  executors  or  administrators 
will  on  his   death,  pay  to  the  Company  all  such  money  (over 

and  above  the  said  sum  of  M and  the  interest  thereon)  as  at 

the  time  of  such  demand  or  death,  as  the  case  may  be,  shall  be 
owing  from  the  Borrower  to  the  Company  for  goods  sold,  money 
lent,  or  on  any  other  account  whatever,  with  interest  thereon 
from  the  date  of  such  demand  or  death  at  the  rate  of  M —  per 
cent,  per  annum. 

2.  Any  demand  for  payment  of  such  money  as  aforesaid  may 
be  made  by  a  notice  in  writing  signed  by  any  two  or  more  of 
the  Directors  of  the  Company,  and  the  provisions  of  section  sixty- 
seven  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  shall 
apply  to  every  such  notice. 

3.  For  the  consideration  aforesaid  the  Borrower  {continne  as 
in  For)n  No.  11). 

(s)  This  deed  must  be  stamped  ar^  valorem  up . to  an  amount  suiBcient  to 
cover  the  whole  of  the  principal  money  intended  to  be  advanced.  This 
Precedent  can  be  adapted  to  a  mortgage  to  distillers. 


I 


OP    PUBLIC-HOUSES — GROUP   A.  901 

4.  The    Borrower    hereby    covenants    with     the     Company  Trust  of  prin- 

,  „  ,T-       -,  -,     ,  cipal  term. 

{rorm  Ao.  11a). 

5.  The  Company  and  the  persons  deriving  title  under  them  Power  to 

appoint  new 
{rul-m  Ao.  11b).  Trustee. 

6.  For  the  consideration  aforesaid  (continue  as  in  clatiae  S  of  Assigiament  of 
last  Precedent,  substituting  "  Company  " /or  '^ Mo)tgagee.") 

7.  Provided  always  (Form  No.  9) :  Proviso  for 

...  .„  ,,  .  ,  redemption. 

And  also  of  all  other  prnicipal  money  (if  any)  becommg  due 
under  these  presents  and  interest  thereon  at  the  rate  aforesaid 
from  the  day  of  the  same  becoming  due  as  hereinbefore  provided, 
the  premises  hereinbefore  demised  and  assigned  shall,  at  the 
request  and  cost  of  the  Borrower  or  the  persons  deriving  title 
under  him,  be  duly  surrendered  and  reassigned  to  him  or  them. 

8.  The  Company  may,  at  any  time  after  the day  of Powers  foi- 

i--'^'''^  _  -J  Company  to 

next  (t),  enter  into  the  possession  or  receipt  of  the  rents  and  take  posses- 
profits  of  the  mortgaged  premises  or  any  part  thereof,  and  may  manage, 
conduct   and   manage  the  business  thereof    and   may  grant  or  to  gi-ant 
enter  into  any  leases  or  agreements  for  leases  thereof  for  such 
term,  at  such  rents,  and  subject  to  such  covenants  and  conditions 
as  the  Company  shall  think  fit,  and  in  particular  any  such  lease 
or  agreement  may  contain  a  covenant  on  the  jjart  of  the  lessee 
not  to  buy  or  receive,  or  sell  or  dispose  of,  upon  the  mortgaged 
premises  any  beer,  ale,  stout,  porter  or  other  malt  liquors,  ex- 
cept such  as  shall  be  supplied  by  the  Company,  and  the  same 
may  be  made  in  part  consideration  of  a  fine  or  premium  :  And  accept 

.  surrenders, 

may  accept  surrenders  of  leases  and  tenancies  upon  such  terms 
in  all  respects  as  the  Company  may  think  proper,  and  make 
allowances  to  and  arrangements  with  tenants  :  And  ma}'  employ  employ  agents, 
such  agents  or  receivers  to  manage  and  conduct  the  business  or 
to  collect  the  rents  of  the  premises,  and  at  such  salaries  or 
commission    as  may  be    thought  fit :    And    may    expend    such  expend  money 

.  ...  1         '"  repairs. 

money  for  repairs,  insurance  or  otherwise,  in  relation  to  the 
premises,  as  may  be  deemed  expedient,  and  any  money  so 
expended,  with  interest  thereon  at  the  rate  of  £ —  per  cent, 
per  annum  from  the  time  of  the  expenditure  thereof,  shall  be 
repaid  bj'  the  Borrower  to  the  Company  on  demand,  and  in  the 
meantime  shall  be  charged  on  all  the  premises  hereby 
mortgaged. 

(t)  A  licence  Ly  a  tenant  authorising  the  landlord  to  eject  him  on  a 
specified  day  is  void:  Kd>rirk  v.  Haa'ke->  (1881),  18  Cb.  1).  199  ;  jO  I..  J.  Ch. 
577. 
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Proviso  for 
indemnity  of 
Company. 


Statutory 
power  of  sale 
to  apply  with 
modifications. 


Covenants  by 
Borrower  to 
keep  up 
licences  (»), 


9.  The  Company,  in  the  event  of  their  entering  into  possession 
or  receij^t  of  the  rents  and  profits  of  the  mortgaged  premises  or 
an}^  part  thereof  as  aforesaid,  shall  not  be  liable  to  account 
except  for  such  money  as  the  Company  shall  actually  receive, 
and  shall  not  be  liable  for  any  involuntary  losses  or  injury 
incurred  or  occasioned  by  the  Company.  While  the  Company 
shall  be  in  j)ossession  of  the  premises  as  aforesaid  iihe  powers 
conferred  by  section  eighteen  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  shall  in  addition  to  the  powers  aforesaid  be 
exercisable  by  the  Company  and  not  by  the  Borrower. 

10.  The  powers  of  sale  and  of  api^ointing  a  receiver  conferred 
ujjon  mortgagees  by  the  Conveyancing  and  Law  of  Propertj' 
Act,  1881,  shall  apply  to  this  security,  but  without  the  restric- 
tions imj)osed  upon  the  exercise  thereof  by  section  twenty  of  that 
Act,  and  section  seventeen  of  the  said  Act  shall  not  apply  to  this 
security:  And  upon  any  sale  under  the  statutory  power  the 
Company  may,  if  they  think  fit,  allow  the  whole  or  any  part  of 
the  purchase-money  to  remain  on  mortgage  of  the  premises 
sold  as  well  before  as  after  conveyance  tie.  {Form  No.  15). 

11.  The  Borrower,  for  himself  and  the  persons  deriving  title 
under  him,  hereby  covenants  with  the  Company  that  so  long  as 
any  money  remains  due  under  these  presents  : — 

(i.)  The  Borrower  will  duly  preserve  and  keep  on  foot  and,  as 
often  as  may  be  necessary  without  being  required  thereunto, 
renew  the  justices'  and  excise  licences  for  the  premises  and  will 
pay  all  sums  and  execute  and  do  all  instruments  and  things 
necessary  or  proj^er  for  that  purpose,  and  also  will,  on  demand 
by  any  one  or  more  of  the  directors  for  the  time  being  of  the 
Company,  from  time  to  time  produce  or  deliver  at  the  registered 
office  of  the  Company  all  the  licences  relating  to  the  premises 
and  all  renewals  thereof,  And  at  all  times  at  his  own  cost  execute 
and  do  all  such  assurances,  instruments,  and  things  as  shall  be 
requisite  for  transferring  and  vesting  the  said  licences  or  any  of 
them  to  and  in  the  nominee  or  nominees  of  the  Company  or  as 
any  one  or  more  of  the  directors  for  the  time  being  of  the 
Company  shall  direct,  and  for  withdrawing  the  name  of  the 
Borrower  from  the  books  of  the  excise  in  respect  of  the  premises  : 

(ii.)  The  Borrower  will  not  sever  from  the  mortgaged  premises 
any  trade  or  other  fixtures  now  fixed  or  hereafter  to  be  affixed  to 


(«)  This  clause  extends  the  covenants  given  in  Form  No.  J23A,see  notes  to 
that  form. 
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the  premises  except  for  the  purpose  of  renewing  or  replacing  the 
same  by  other  fixtures  of  equal  or  greater  value  : 

(iii.)  The  Borrower  will  at  all  times  manage  and  conduct  the  to  conduct 

uUSlHGSS 

said  business   in   a   lawful,  orderly,  and   proper   manner,   and  properly  and 
will  not  at  any  time  commit,  or  suffer   to  be  committed,   any  witirLi^e^ns^iuo- 
offence  against,  or  refuse  or  neglect  to  comply  with,  any  of  the  ^^^^' 
provisions  of  any  Acts  of  Parliament  for  the  time  being  in  force 
relating  to  public-houses  or  the  sale  of  intoxicating  liquors,  and 
will  not  do  or  suffer  to  be  done  anything  whatsoever  by  reason 
whereof  the  said  licences  respectively  may  be  curtailed,  forfeited, 
suspended  or  destroyed,  or  the   renewal    thereof    withheld,  or 
whereby  the  said  business  or  the  goodwill  thereof  may  in  any  way 
be  or  be  liable  to  be  prejudicially  affected,  or  which  may  render  or 
tend  to  render  the  Borrower  liable  in  respect  of  the  premises 
hereby  mortgaged  to  the  payment  of  a  penalty,  or  which  may 
disqualify  him  from  receiving  or  holding  the  justices'  or  excise 
licences  for  any  period : 

(iv.)  The  Borrower  will  not  consume  or  sell,  or  permit  to  be  not  to  sell 
consumed  or  sold,  in  or  upon  the  premises  any  ale,  beer,  porter  other  than 
or  stout,  or  other  malt  liquors  other  than  such  as  shall  have  been  ^j|^,*pi|ed  by 
purchased  or  taken  from  the  Company,  Provided  that  the  Com-  Company, 
pany  be  willing  to  supply  the  same  to  the  Borrower  at  the  fair 
market  price  of  the  day  (x)  : 

(v.)  The  Borrower  will  permit  the  agents  and  workmen  of  the 
Company  at  all  reasonable  times  to  enter  upon  the  premises  to 
put  up,  take  down,  and  rej^lace  the  Company's  trade  boards : 

(vi.)  The  Borrower  will  itay  {continue  as  in  clause  {Hi.)  of  Form  to  pay  charges 

nr      r>n    \  ^  Under  Licens- 

AO.  ZdA)  :  ing  Act,  1910. 

(vii.)  The  Borrower  will  insure  {co)itiniie  as  in  clause  (ir.)  of  To  insure 

T-t  -y       r,r>    \  against  fire 

Form  ^0.23x).  aSd  against 


12.  The  Borrower  hereby  irrevocably  appoints  the  Company 


forfeitiu-e  of 
licences. 


and  any  one  or  more  of  the  directors  for  the  time  being  thereof,  and  power  of 
their  assigns  or  their  sul)stitute  or  substitutes,  to  be  tlie  attorney  cmiprny  to 
and  attorneys  of  the  Borrower,  in  his  name  and  on  his  behalf,  recover  com- 

.    "^  .  .  .  peusation,  get 

or  otherwise,  to  recover  and  give  receipts  for  any  compensation  iutheprin- 

payable  under  the  Licensing  (Consolidation)  Act,  1910,  as  afore-  apply forthe 

said,  and  as  his  act  and  deed  to  sign,  seal  and  deliver  and  other-  [fcences  &c. 
wise  perfect  any  deed  of  assignment  granted  by  the  recited  Lease 

(.r)  This  covenant  is  valid,  being  confined  to  the  continnance  of  the 
.security,  but  could  not  be  made  to  continue  in  force  after  the  mortgage  has 
been  paid  ofl,  see  note  to  Form  No.  23a. 


904  MOK'n^AGES  (PKE(JKl)ENTS). 

which  may  he  required  in  order  to  vest  in  a  purchaser  or  other 
person  the  residue  of  the  term  granted  by  that  Lease,  and  also 
to  apply  for  and  obtain  the  annual  renewal  of  the  justices'  and 
excise  licences  in  respect  of  the  premises,  and  to  sign  all  j^roper 
notices  and  other  documents,  and  to  do  all  necessary  acts  for 
assigning  and  transferring  the  same  licences  to  such  person  as 
the  directors  for  the  time  being  of  the  Company  may  think  tit, 
and  for  withdrawing  the  entry  of  the  Borrower  from  the  books 
of  the  excise  in  respect  of  the  premises.  And  to  do  all  other  such 
things  as  the  directors  for  the  time  being  of  the  Company  may 
think  fit  in  or  about  the  premises  as  effectually  as  the  Borrower 
himself  could  do :  And  also  from  time  to  time  to  appoint  and 
remove  at  their  or  his  pleasure  any  substitute  or  substitutes,  or 
agent  or  agents  under  them  or  him  in  resiDect  of  all  or  any  of  the 
matters  aforesaid  upon  such  terms  as  they  or  he  shall  think  fit : 
And  the  Borrower  hereby  covenants  with  the  Company  to  confirm 
whatsoever  the  said  attorney  or  attorneys  hereby  appointed,  or 
any  substitute  or  agent,  substitutes  or  agents,  appointed  by  them 
or  him  may  do  or  jjurport  to  do  under  the  power  of  attorney 
herein  contained. 

Attornment  by  13.  FoR  the  purpose  of  better  securing  the  right  of  the  Com- 
j)any  to  take  possession  of  the  premises  hereby  mortgaged,  the 
Borrower  hereby  attorns  tenant  to  the  Company  of  the  premises 
hereby  demised    at    the   yearly  rent   of  lO.s.,    to    be    paid    in 

advance  half-3early  on  the day  of and  the da}^ 

of : 

Provided  always,  that  the  Company  may,  at  any  time  after 
the  execution  of  these  presents,  enter  into  and  upon  the  premises, 
or  any  part  thereof,  and  deteimine  the  tenancy  hereby  created 
without  giving  to  the  Borrower  any  notice  to  quit : 

Provided  also,  that  the  tenancy  created  by  the  said  attorn- 
ment shall  not  constitute  the  Company  mortgagees  in  possession 
or  render  them  liable  to  account  as  such. 

14.  (Add  Form  No.  49  as  to  duties  o)t  land  values.) 

Interpretation  15.  In  these  presents,  where  the  context  so  admits,  the 
expression  "the  Borrower"  includes  his  executors,  adminis- 
trators and  assigns,  and  the  expression  "  the  Company  ''  includes 
their  assigns. 

In  witness  whereof  the  Borrower  hath  hereunto  set  his  hand 
and  seal,  and  the  Company  have  hereunto  affixed  their  common 
seal,  the  day  and  year  first  above  writte)!. 
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Group  B.— Mortgages     of    Mortgage   Debts,    Policies,    Life 
Interests,  and  Reversions. 

No.  I. 

MORTGAGE    of  a    Mortgage   Debt   and    tJir    Freehold 
Security  (//). 

THIS  INDENTURE,  made,  .l-c.  Between  A.  B.,  of,  .Ic.  (herein-  Parties, 
after  called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Mortgagee),  of  the  other  part : 

"Whereas  hy  an  Indenture  of  Mortgage  dated  the day  of  Redtai  of 

and  made  between  X.  Y.,  of,   &:c.,   of  the  one  part,  and  the      °^  "^^^' 


Borrower  of  the  other  part,  certain  freehold  hereditaments  at 

were  conveyed  by  the  said  X.  Y.   (who  was  then  seised  in 

fee  simple)  to  the  Borrower  in  fee  simple,  subject  to  a  proviso 
for  the  redemption  of  the  said  hereditaments  on  payment  by  the 
said  X.  Y.  to  the  Borrower  of  the  sum  of  £1,000,   with  interest 

thereon  at  the  rate  of   i* —  per  cent,  per  annum,   on   the  

day  of then  next : 

And  whereas  the  said  i^rincipal  sum  of   i'1,000  still  remains  That  principal 
owing  to  the  Borrower,  with  the  current  interest  thereon  :  ^ue!  '^^"^^"^^ 

And  whereas  (Form  No.  2a)  :  Agreement  for 

advance. 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In   pursuance,  &c.   [Covenant    to  jxij/  Jirineipal   money  and  Covenant  to 
interest,  Forms  Nos.  3,  4  and  G).  andhiteresf 

2.  For  the  consideration  aforesaid  the  Borrower,  as  Beneficial  Borrower 
Owner,  hereby  assigns  unto  the  Mortgagee  gagfdli!!t°^ 

All  that  the  principal  sum  of  £1,000  now  owing  to  the 
Borrower  upon  the  security  of  the  recited  Mortgage,  and  all 
interest  now  due  and  henceforth  to  become  due  for  the  same,  and 
the  benefit  of  all  securities  for  the  same  (including  the  statutory 
power  of  sale)  : 

To  hold  unto  the  Mortgagee  absolutely,  subject  to  the  proviso 
for  redemption  hereinafter  contained. 

iy)  Notice  of  this  assignmeut  should  be  given  to  the  origiual  mortgagor,    porm  of 
X.  Y.     In  a  siib-nifirtgage  the  security  should  generally  be  conveyed  as    sub-mortgage, 
debt. 
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MORTGAGES  (PRECEDENTS). 


Borrower  con- 
veys mortgaged 
premises  to 
Mortgagee. 


Proviso  for 
redemption. 


Provision  for 
indemnity  of 
Mortgagee. 


3.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial 
Owner,  hereby  conveys  unto  the  Mortgagee 

All  and  singular  the  hereditaments  and  premises  comprised 
in  and  conveyed  by  the  recited  Mortgage, 

To  HOLD  unto  and  To  the  use  of  the  Mortgagee  in  fee  simple, 
subject  to  the  right  of  redemption  now  subsisting  therein  under 
the  recited  Mortgage,  and  also  subject  to  the  proviso  fur 
redemption  hereinafter  contained. 

4.  Provided  always,  that  on  payment  on  the day  of 

next  by  the  Borrower  or  the  persons  deriving  title  under  him  to 
the  Mortgagee  or  the  persons  deriving  title  under  him  of  the  sum 

of  J6 ,  with  interest  thereon  from  the  date  hereof  at  the  rate 

of  J6 — ■  per  cent,  per  annum,  the  said  principal  sum  and  interest, 
hereditaments  and  premises  hereinbefore  assigned  and  conveyed 
respectively  shall,  at  the  request  and  cost  of  the  Borrower  or  the 
persons  deriving  title  under  him,  be  duly  reassigned  and  reconveyed 
to  him  or  them,  subject  as  to  the  said  hereditaments  to  such  right 
of  redemption  (if  any)  as  shall  for  the  time  being  be  subsisting 
therein  under  the  recited  Mortgage. 

5.  Provided  also,  that  it  shall  not  be  obligatory  upon  the 
Mortgagee  or  the  persons  deriving  title  under  him  to  sue  for  or 
require  payment  of  the  said  principal  sum  and  interest  hereby 
assigned,  or  any  part  thereof,  unless  he  or  they  shall  think  fit 
so  to  do,  nor  shall  he  or  they  be  responsible  for  any  loss  which 
may  arise  by  reason  of  his  or  their  omission  or  delay  to  enforce 
any  of  the  said  securities  for  the  said  principal  sum  and  interest, 
or  any  part  thereof. 

In  witness,  &c. 


No.  II. 


Parties. 


MORTGAGE  of  a  Policy  of  AssvnkNCE  efected  on  tltc  Life 
of  tlir  Mortgagor  (z).  Variations  irJirff  Several 
Policies  cnr  mortgaged. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  kc,  and 


Notice  of 
mortgage  of 
insurance 
policy. 


(s)  Notice  of  this  mortgage  should  be  given  to  the  assurance  office  under 
the  Policies  of  Assurance  Act,  1867,  unless  the  policy  is  in  the  name  of  the 
mortgagees.     That  Act  gives  to  the  assignee  the  right  to  sue  iipon  the  policy 
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E.  F.,  of,  &c.  (hereinafter  called  the  Mortgagees),  of  the  other 
l^art : 

Whereas    the    Borrower  is    now    entitled    to    the    policy  of  ^^Ltf^P^^^'^^' 
assurance    hereinafter    mentioned    and    assigned    [the   several  where  several 
policies  of  assurance  particulars  whereof  are  contained   in  the 
Schedule  hereto]  : 

And  whereas  {Form  No.  2a)  : 


policies. 


Agreement  for 
advance. 


NOW  THIS  INDENTURE  WITNESSETH  and  it  is  hereby 
agreed  as  follows  : — 

1.  In    pursuance,  &c.   (Coroiaut  to    pen/  vrincipal    money  and  Covenant  to 

i  '  ^  1     ^r    1  X  ^  pg^y  prnicipal 

interest,  Forma  Xos.  3,  4,  and  6).  and  interest. 

2.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial  Assigmnentof 

policy. 

Owner,  hereby  assigns  unto  the  INIortgagees 

All  th.\t  policy  of  assurance  eftected  in  the  name  and  on  the 
life  of  the  Borrower  for  the  sum  of  £ with  the Assur- 
ance Company  dated  the day  of ,  numbered ,  and 

at  ihe  annual  premium  of  £ and  the  said  sum  of  £ 

assured  by  and  all  other  money  to  become  payable  under  the 
said  policy  and  the  full  benefit  of  the  said  policy  ; 

[All  those  [fire']  policies  of  assurance  effected  in  the  name  Variation 

•  T   •        1       ri    1      1    1     1  i        where  several 

and  on  the  life  of  the  Borrower  mentioned  m  the  Schedule  hereto,  policies. 
and  all  money  to  become  payable  thereunder  and  the  full  benefit 
thereof :] 


in  his  own  name  (s.  1),  provided  that  a  written  notice  of  the  date  and  purport 
of  the  assignment  shall  have  been  given  to  the  company  liable  under  the 
policy  at  their  principal  place  of  business  (s.  2). 

S.   22   of  the   Conv.  Act,  18S1,  provides  that  the  receipt  of  a  mortgagee    Trustee  of  a 
shall  be  a  sufficient  discharge  for  any  money  or  secvu-ities  comprised  in   "'°^^|J»^^|*^,'^ 
his  mortgage.     Though  under  this  section  the  trustees  of  a  mortgaged  fund    g.^fgiy  pay  ovgi- 
may  on  its  falling  into  possession  safely  pay  the  whole  to  the  mortgagee,    ^^"^^°J^/^ 
they  may  reasonably  decline   to   pay  more   than   is   actually  due   on  the   ^^^^  ^g'^^^ ' 
security,  particularly  if  they  have  notice  of  subsequent  incumbrances:  Be   bound  to  do  so. 
Hell,  189H,  1  Ch.  1  ;   65  L.  J.  Ch.  188;  Hockeij  \.  Western,  1898,  1  Ch.  350; 
07  L.  J.  Ch.  166.     The  insurance  company  in  the  case  of  a  mortgage  of  a 
policy  is  in  the  same  position  as  a  trustee  in  this  respect. 

A  mortgage  of  a  policy  without  other  security  is  somewhat  unusual  ;  a  life 
interest  is  generally  included,  see  next  Precedent. 

It  should  be  ascertained  by  inquiries  at  the  assvu-anco  office  that  there 
are  no  subsisting  charges  on  the  policy,  see,  Newman  v.  N.  (1885),  28 
Ch.  I).  674  ;  54  L.  J.  Ch.  598. 
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mortga(;es  (precedents) . 


Proviso  for 
redemption. 

Covenant  by 
Borrower  to 
keep  up  policy. 


Power  to 
surrender 
policy  to 
Company. 


To  HAVE  AND  KECEivE  tliG  Same  uiito  the  Mortgagees,  subject 
to  the  proviso  for  redemption  hereinafter  contained  : 

8,  Provided  always  (Forms  Nos.  9  cduI  9i3,  sai/iini  assigned 
ioid  reassigned). 

4.  The  Borrower  hereby  covenants  with  the  Mortgagees  and 
with  such  of  them  in  manner  following  (that  is  to  say): — {ron- 
timie  as  in  Form  No.  21). 

5.  Provided  always,  that  any  policy  {coutiiiiw  as  in  Form 
No.  22). 

6.  Provided  always  that  upon  any  sale  &c.  {Form  No.  15). 
In  witness,  &c. 


Schedule 
wliere  several 
policies. 


1 

2 

&c. 


[The  Schedule  above  referred  to.] 


Date  of  Policy. 


10th  May,  1870 
1st  June,  1871 


Office  in  which 

effected. 


Z.  Society 
Y.  Company 


Number  of 
Policy. 

Sum 
Assured 
exclusive 
of  Bonus. 

1,001 

£ 
4,000 

10,400 

5,000 

&c. 

&c. 

Annual 
Pieniiuni. 


£        .S-.      d. 
SO     0     0 

104     2     G 


No.  III. 

MORTGAGE  of  a  Life  Estate  in  Land  and  of  Policies  of 
Assurance  to  an  Assurance  Society  {a). 


Parties  THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 

after called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c., 
E.  F.,  of,  &c.,  G.  H.,  of,  &c.,  and  K.L.,  of,  &c.  (the  Estate  Trustees 

of  the Assurance  Society,  a  memorial  of  whose  names  has 

been  duly  enrolled  in  the  Central  Office  of  the  Supreme  Court  of 
Judicature  pursuant  to  the  said  Society's  Act,  18—  and  which 
four  persons  are  hereinafter  called  the  Estate  Trustees),  of 
the  other  part : 


(rt)  Notice  of  this  mortgage  should  he  given  to  tlie  S.  L.  Act  trustees  of 
the  Will  and  to  the  assurance  office  hy  \\  hich  the  policy  wi^s  issued. 
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Whereas  under  the  Will  dated  the 
proved  on  the day  of at  the  - 


day  of 


and 


X.  Y.,  deceased,  who  died  on  the 

M.  and  N.  are  the  present  trustees, 


Probate  Eegistry,  of 

day  of ,  and  of  which 

the   manors,   messuages, 


Recital  of 
Will  under 
which  the 
Borrower  is 
tenant  for  life. 


lands  and  hereditaments  described  in  the  first  Schedule  hereto, 
and  known  as  the  Z.  Estate,  now  stand  limited,  subject  to  the 
incumbrances  mentioned  in  the  second  Schedule  hereto.  To  the 
USE  of  the  Borrower  during  his  life  without  impeachment  of 
waste,  with  remainders  over  : 

And  whereas  the  Borrower  is  entitled  to  the  policy  [policies]    Title  to  policy. 
of  assurance   effected    in    his   own    name   and   on  his  own  life 
hereinafter  mentioned  and  assigned  : 

And   whereas  the   Estate  Trustees   have  agreed  to   advance  Agreement  for 

/         i-  n  -\^      r»    \  advance. 

{r<))duiuc  rorin  Ao.  2a)  : 

NOW  THIS  INDENTURE  WITNESSETH  and  it  is  hereby 
agreed  as  follows  : — 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  Covenant  to 

of  the  sum  of   £ now  paid  by  the  Estate  Trustees  out  of  and  mterest 

money  belonging  to  them  as  such  Trustees  as  aforesaid,  to  the 
Borrower  (tlie  receipt,  ((V.),  the  Borrower  {Form  Xo.  4)  : 

And  also  {ForDi  No.  6). 

2.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial  Demise  of 
Owner,  hereby  bargains,  sells  and  demises  (c)  unto  the  Estate  ''^°  ®^*'^**^- 
Trustees 

All  that  mansion  house  called ,  with  the  lands  thereto  Parcels. 

belonging,  and  all  the  manors,  messuages,  lands,  tithes,  rents 
and  hereditaments,  in  the  Parisbes  of  N.  and  B.  or  one  of  them, 
in  the  County  of  G.,  containing  together  acres  or  there- 
abouts, and  .known  as  the  Z.  Estate,  particulars  whereof  are 
contained  in  the  first  Schedule  hereto.  And  all  other  (if  any)  the 


(r)  Although  not  necessary  in  order  to  preserve  (subject  to  the  consent  of   Effect  of 

the  mortgac-ees)  the  tenant  for  life's  powers  of  sale,  &c.,  whether  contained    '  „ '"n'V"^  '"^"^ 

"  "       '  '■  sells     ni 

m  the  settlement  (see  Re  Bvdiiujfdd  and  Herring,  1893,  2  Ch.  ;}32  ;  (32  L.  J.  Ch.    demise  of  life 

430)  or  statutory  (see  S.  L.  Act,  18S2,  s.  50),  the  form  of  mortgage  by  demise  of   ''state. 

the  life  estate  for  ninety-nine  years,  if  the  mortgagor  to  long  lives,  is  retained 

as  being  still  in  common  use.     The   words  "bargain   and   sell"  give   an 

immediate  estate  to  the  mortgagee.     Without  them  he  would  take  only  an 

"  iuieresse  termini "  until  entry. 


910 


MORTOAOE.S  (PRECEDENTS). 


Habendum, 


Assignment  of 
policy. 


Proviso  for 
redemption. 


Covenant  by 
Borrower  to 
insure  against 
fire  during 
his  life. 


Covenant  to 
keep  up  life 
policy. 

Power  to 
surrender  life 
policy  to 
Company. 


lands  and  hereditaments  now  subject  to  the  limitations  of  the 
Will  of  the  said  X.  Y.,  deceased : 

To  HOLD  unto  the  Estate  Trustees  for  the  term  of  ninety-nine 
years  from  the  date  of  these  presents,  if  the  Borrower  shall  so 
long  live,  without  impeachment  of  waste,  subject  to  the  several 
incumbrances  mentioned  in  the  second  Schedule  hereto,  and 
subject  also  to  the  proviso  for  redemption  hereinafter  contained. 

3.  For  the  consideration  aforesaid  (coiitiiiKc  as  i)i  clause  2 
of  last  Pircnlcnt,  suhstitiitiuji  "  Estate  Trustees  "  for  "  i\Ioit- 
(jagees  "). 

4.  Provided  {Forms  Nos.  9  and  Ob,  sai/iiKj  hereinbefore 
demised  and  assigned,  a)id  duly  surrendered  and  reassigned 
and  suhstifittinri  as  above). 

5.  The  Borrower  hereby  covenants  with  the  Estate  Trustees 
and  with  each  of  them  that  the  Borrower  will  during  his  life, 
and  so  long  as  any  money  remains  due  under  these  presents, 
insure  (continue  as  in  Form  No.  19). 

6.  The  Borrower  hereby  fiirtlier  covenants  with  the  Estate 
Trustees  (Form  No.  21). 

7.  Provided  always,  that  any  policy  {eontinite  as  i)i  Form 
Xo.  22). 

8.  Provided  always  that  upon  any  sale  iSzc.  (Form  Xo.  15). 
In  avitness,  &c.  {d). 


The  First  Schedule  above  referred  to. 
Particulars  of  hereditaments. 

The  Second  Schedule  above  referred  to. 
Particulars  of  incumbrances. 


Amount  Secured. 

Date  of  Mortgage. 

Present  Slorlgagees. 

Rate  of  Interest. 

{d)  If  it  is  intended  that  the  money  shall  not  be  called  in  during  a  certain 
time  provided  the  mortgagor  so  long  liveis,  see  and  adapt  Form  No.  33. 
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No.    lY. 

MORTGAGE    of  a  Life   Interest    in   Investments  and    a 
Policy  o/' Assurance  (e). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties. 
after  called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &.C.,  and 
E.  F.,  of,  &c.  (hereinafter  called  the  Mortgagees),  of  the  other 
part : 

Whereas  under  an  Indenture  of    Settlement  dated  the Recital  of 

day  of ■-,  and  made,  &c.,  the  Borrower  is  entitled  during  his 

life  to  the  annual  income  of  the  investments  described  in  the 
Scliedule  hereto,  now  held  on  the  trusts  of  the  said  Settlement 
[o/-  on  the  trusts  affecting  the  husband's  [o/-  wife's]  trust  fund 
under  the  said  Settlement]  or  of  the  varied  investments  for  the 
time  being  representing  the  investments    so    held,    and   which 

investments  are  now  standing  in  the  names  of as  the  present 

trustees  of  the  said  Settlement  (/). 


Settlement. 


(e)  Notice  of  thifs  mortgage  should  be  given  to  the  assurance  office  by  Notice  to 
Aphich  the  policy  was  issued  and  to  the  settlement  trustees.  Notice  to  ihe  Trustees  and 
solicitors  of  the  trustees  is  not  sufficient:  S iffron  Wuhlen,  liw  Socy.  v. 
nai/ner  (1880).  14  Ch.  D.  406  ;  49  L.  J.  Ch.  465  ;  and  see,  Dans  v.  HntdnHijs, 
1907,  1  Ch.  356 ;  76  L.  J.  Ch.  272.  Notice  to  one  of  several  trustees  is 
effectual  so  long  as  he  remains  trustee  :  Ward  v.  Duncomhe,  1893,  A.  C.  369  ; 
62  L.  J.  Ch.  881  ;  unless  he  is  himself  the  mortgagor  :  Lloyd's  Blc.  v.  Pearson, 
1901,1  Ch.  865;  70L.  J.  Ch.  422  ;  Be  iJal/as,  1904,  2  Ch.  385,  412;  73L.J.Ch. 
365.  Notice  to  all  the  existing  trustees  remains  effectual,  notwithstanding 
death  or  retirement :  Be  Wasdale,  1899,  1  Ch.  163;  68  L.  J.  Ch.  117;  Be 
PJnlIips,]90'3, 1  Ch.  183  ;  72  L.  J.  Ch.  94.  As  to  the  proper  persons  to  whom  to 
give  notice  in  the  case  of  a  derivative  trust,  see,  Stephens  v.  Green,  1895,  2  Ch. 
148;  64  L.  J.  Ch.  546.  As  to  the  duties  of  trustees  with  reference  to 
inquiries  (1)  as  to  prior  incumbrances,  see  Loiv  v.  BoHcerie,  1891,  3  Ch.  82  ; 
60  L.  J.  Ch.  594  ;  Daris  v.  Hutdiinys,  sup. ;  (2)  as  to  state  of  investment, 
Be  DartnaU,  1895,  1  Ch.  474  ;  64  L.  J.  Ch.  341.  As  to  constructive  notice 
of  prior  mortgages,  see  Be  Weniyer,  1910,  2  Ch.  291  ;  79  L.  J.  Ch.  546. 

Where  the  fund  is  in  Court  a  stop  order  must  be  obtained,  see  E.  S.  C, 
0.  46,  rr.   12,   13.     Where  the  fund  is  not  in  Court  it  may  sometimes  be 
de.sirable  to  give  notice,  in  lieu  of  the  old  writ  of  distrinyas,  to  the  company    stop  order ; 
in  whose  books  the  stock  or  securities  stand,  see  ^7).,  rr.  2  et  se<j.     Where  the   distiingas. 
Public  Trustee  acts  as  custodian  trustee,  notice  should  be  given  both  to  him 
and  to  the  managing  trustees:  Withers,  117. 

(/)  If  the  funds  are  in  Court  this  should  be  recited  with  the  title  to  the    Funds  in 
action  and  fund  and  Form  No.  36  should  be  used,  see  Prec.  XII.,  p.  924,  inf.    Court. 
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Title  to  policy. 


Agreement  for 
advance. 


Covenant  to 
pay  principal 
and  interest. 

Assignment  of 
life  interest. 


Proviso  for 
redemption. 

Covenant  by 
Borrower  to 
keep  up  policy. 


Power  to 
surrender 
policy  to 
Company. 


And  whereas  the  Borrower  is  also  entitled  to  the  policy  effected 
in  his  own  name  and  on  his  own  life  hereinafter  mentioned 
and  assigned : 

And  whereas  the  Mortgagees  have  agreed  to  advance  to  the 

Borrower  the  sum  of  £ out  of  money  belonging  to  them 

upon  a  joint  account  upon  having  the  repayment  thereof,  with 
interest  as  hereinafter  mentioned,  secured  in  manner  hereinafter 
appearing : 

NOW  THIS  INDENTUEE  WITNESSETH  and  it  is  hereby 
agreed  as  follows  :— 

1.  In  pursuance,  &c.  (Forms  Xox.  3,  4,  and  6). 

2.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial 
Owner,  hereby  assigns  unto  the  Mortgagees, 

First,  All  the  annual  income  to  arise  during  the  life  of  the 
Borrower  from  the  investments  mentioned  in  the  Schedule  hereto, 
or  from  the  varied  investments  for  the  time  being  representing 
the  same,  and  All  other  (if  any)  the  annual  income  to  which  the 
Borrower  is  now  or  may  hereafter  become  entitled  under  the 
said  Settlement  (//) : 

And  Secondly,  All  that  policy  of  assurance,  &c.  (as  in  clause  2 
of  Pircrdciit  II.  of  tills  Group), 

To  have  and  receive  the  same  unto  the  Mortgagees,  subject  to 
the  proviso  for  redemption  hereinafter  contained  : 

3.  Provided  alw'ays  {Forms  Xos.  9  and  dB,sayini/  assigned  and 
reassigned), 

4.  The  Borrower  hereby  covenants  with  the  Mortgagees  and 
with  each  of  them  in  manner  following  (that  is  to  say) : —  (Form 
No.  21). 

5.  Provided  always,  that  any  policy  (continue  as  in  Form 
Xo.  22). 

6.  Provided  always  that  upon  any  sale  &c.  (Form  Xo.  15). 
In  witness,  &c. 

The  Schedule  above  referred  to. 

Particulars  of  investments. 


Reversionary 
life  interest. 


((/)  If  lie  is  entitled  to  a  reversionary  life  interest  in  the  wife's  fund  and 
this  is  to  be  excluded,  add  here : — "other  than  under  the  trusts 
affecting  the  wife's  trust  fund  thereby  settled." 

If  the  reversionary  life  interest  is  to  be  inckided,  it  should  be  mentioned 
in  the  recitals  and  parcels,  also  the  Schedule  should  state  the  investments 
representing  that  fund  in  a  separate  pai't. 
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No.   V. 

WARRANT  of  Attorney  to  confess  Judgment  as  a 
Collateral  Security  for  jyayment  of  money  secured  by 
Mortgage  of  a  Policy  of  Assurance  (/<). 

To  E.  F.,  of,  &c.,  and  G.  H.,  of,  Szc,  solicitors  of  His  Majesty's 
Suj)reme  Court  of  Judicature,  jointly  and  severally,  or  to  any 
other  solicitor  of  the  same  Court. 

These  are  to  desire  and  authorise  you,  the  solicitors  above  "Wan-antof 
named,  or  either  of  you,  or    an}^    other    solicitor    of    the    said  con°fes?judf'- 

ment. 

(Ji)  A  warrant  of  attorney  to  confess  judgment  is  sometimes  given  as  a 
collateral  gecxirit}'  for  a  mortgage  debt.  The  judgment  is  generally  for 
double  the  amount  of  the  principal  sum  to  be  secured,  and  the  warrant  is 
accompanied  by  a  defeasance  showing  the  object  of  the  transaction. 

The  Debtors  Act,  1869,  provides  that  a  warrant  of  attorney  to  confess  Statutory 
judgment  in  any  personal  action  or  cognorlt  actionem  given  by  any  person  P^"ovisions  as 
shall  not  be  of  any  force  unless  there  shall  be  present  some  attorney  of  one  attorney, 
of  the  superior  Courts  on  behalf  of  such  person  expresslj'  named  by  him,  and 
attending  at  his  request  to  infonn  him  of  the  nature  and  effect  of  such 
warrant  or  cognovit  before  the  same  is  executed,  which  attorney  shall 
subscribe  his  name  as  a  witness  to  the  due  execution  thereof,  and  thereby 
declare  himself  to  be  attorney  for  the  person  executing  the  same,  and  state 
that  he  subscribes  as  such  attornej' :  s.  2-1 ;  and  a  warrant  of  attorney  not 
executed  in  manner  aforesaid  shall  not  be  rendered  valid  by  proof  that  the 
person  executing  the  same  did  in  fact  understand  the  nature  and  effect 
thereof,  or  was  fully  informed  of  the  same :  s.  25.  S.  26  provides  that  where 
in  an  action  a  warrant  of  attorney  to  confess  judgment  is  given,  and  the 
same  or  a  true  copy  thereof  is  not  filed  in  the  Central  Office  within  twenty- 
one  days  after  the  execution  thereof,  as  required  by  3  Geo.  4,  c.  39,  the  same 
shall  be  deemed  fraudulent  and  void  ;  and  if  any  such  warrant  of  attorney 
was  given  subject  to  any  defeasance  or  condition,  such  defeasance  or 
condition  shall  be  written  on  the  same  paper  or  parchment  with  the  warrant 
before  the  filing  thereof,  otherwise  the  warrant  shall  be  void. 

By  the  Judicature  Act,  1873,  s.  87,  all  persons  admitted  as  solicitors, 
attorneys  or  proctors,  are  to  be  called  solicitors  of  the  Supreme  Court  of 
Judicatiu'e. 

The  judgment  to  be  entered  up  under  the  warrant  of  attorney  should  be 
registered  and  re-registered  everj-  five  years,  as  required  by  the  Judgment 
Acts,  in  order  to  give  it  priority  over  other  debts. 

The  above  warrant  of  attorney  being  a  collateral  security,  the  stamp  on  it 
will  be  6(/.  for  every  £100  of  the  principal  sum  secured,  Init  subject  to  a 
maximum  of  10s.,  see  Stamj)  Act,  1891,  Sc-hedule,  "Mortgages"  ;  Revenue 
Act,  1903,  s.  7. 
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Court,  to  appear  for  me,   A.  B.,  of,  &c.,  in  the  High   Court  of 

Justice  (King's  Bench  Division),  in  an  action  of  debt  for  .^ 

for  money  lent,  at  the  suit  of  C.  D.,  of,  &c.,  and  thereupon 
to  confess  the  said  action,  or  suffer  a  judgment  to  pass  against 
me  in  the  same  action,  and  to  be  thereupon  forthwith  entered 
up    against  me  of  record  of  the  same    Court  for    the    sum    of 

£ and  costs  of  suit : 

And  I,  the  said  A.  B.,  hereby  further  authorise  and  empower 
you  or  any  one  of  you,  after  the  said  judgment  shall  be  entered 
up  as  aforesaid,  for  me  and  in  my  name,  and  as  my  act  and 
deed,  to  sign,  seal  and  execute  a  good  and  sufficient  release  in 
the  law  to  the  said  C.  D.  of  all  and  all  manner  of  errors, 
defects  and  imperfections  whatsoever  made,  committed,  done 
or  suffered,  or  to  be  made,  committed,  done  or  suffered  in, 
about  or  concerning  the  aforesaid  judgment,  or  the  proceedings 
relating  thereto : 

And  whatsoever  you,  or  any  one  of  you,  shall  do  or  cause 
to  be  done  in  the  premises,  or  any  of  them,  this  shall  be  to 
you  and  to  every  of  you  a  sufficient  warrant  or  authority  : 

And  I  DECLARE  that  I  have  expressly  named  L.  M.,  of,  &c., 
a  solicitor  of  the  Supreme  Court  aforesaid,  and  requested  him 
to  attend  on  my  behalf  to  inform  me  of  the  nature  and  effect  of 
this  instrument. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  the 

day  of  • ,  19—. 

A.  B. 
Signed,  sealed  and  delivered  by  the  said  A.  B. 

in    the    presence    of   L.  M.,  of  • ,  in    the 

County  of  — — ,  one  of  the  solicitors  of  His 
Majesty's  Supreme  Court  of  Judicature. 
And  I,  the  said  L.  M.,  declare  that  I  am  the 
solicitor  for  the  said  A.  B.  expressly  named 
by  him  and  attending  at  his  request,  and  that 
I  have  informed  him  of  the  nature  and  effect 
of  the  above-written  instrument  before  his 
execution  thereof,  and  that  as  his  solicitor  I 
subscribe  my  name  as  a  witness  to  the  due 
execution  hereof. 

L.  M.  {Si(jiiatiire  of  defouhoifs  solicitor.) 
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No.   VI. 

DEFEASANCE   to  he  indorsed  on  the  Warrant  o/ Attorney 
in  last  Precedent. 

WHEREAS    by     an    Indenture    bearing    even    date    with    the  Recital  of 
within-written  warrant  of  attorney,  and  made  between  (parties)  po°[*y*^®°^ 

in  consideration  of  the  sum  of  M paid  by  the  said  C.   D. 

to   the  said   A.   B.,    the  said  A.  B.   has  assigned  a  policy    of 

assurance  on  his  hfe  for  the  sum  of  J6 ,  effected  in  the 

Assurance  Office,  and  numbered  ,  and  the  mone}^  thereby 

assured,  unto  the  said  C.  D.  by  way  of  security  for  the  payment 

of  the  sum  of  £ ,  witli  interest  thereon  at  the  rate  of  £ —  per 

cent,  per  annum,  on  the day  of next :  And  the  said 

Indenture  contains  covenants  by  the  said  A.  B.  for  the  payment 

of  the  said  principal  sum  of  £ ,  and  the  interest  thereon, 

and  to  keep  on  foot  the  said  poHcy,  and  to  effe3t  a  new  poh'cy 
in  case  the  subsisting  pohcy  shall  become  void,  and  to  repay 
to  the  said  C.  I),  all  money  (if  any)  paid  by  him  in  or  about  the 
keeping  on  foot  the  said  policy  or  in  effecting  or  keeping  on  foot 
any  such  new  policy  as  aforesaid : 

NOW  BE  IT  REMEMBEEED,  that  the  within-written  warrant  Defeasance  on 

.  .  Ill-  payment  of 

of  attorney  is  given  as  a  collateral  security  for  the  payment  principal 
of  the  principal  money  and  interest  secured  b}'  the  said  interest*" 
Indenture  :  ^^"^'^'^  ^^ 

Mortgage. 

And  it  is  herep,y  declared  that  no  execution  shall  be  issued 
or  taken  out  upon  the  judgment  or  judgments  to  be  confessed 
in  pursuance  of  the  said  warrant  of  attorney,  unless  and  until 
default  shall  be  made  in  payment  of  the  principal  money  and 
interest  secured  by  the  said  Indenture,  or  some  part  thereof 
respectively,  contrary  to  the  true  intent  and  meaning  of  the  said 
Indenture  :  And  that  in  case  default  shall  be  made  in  payment 
of  the  said  principal  money  and  interest,  or  an}'  part  thereof 
respectively,  contrary  to  the  true  intent  and  meaning  of  the 
said  Indenture,  then  and  in  such  case  it  shall  be  lawful  for  the 
said  C.  D.,  his  executors,  administrators  or  assigns,  to  sue  out 
such  execution  or  executions,  or  other  process,  upon  or  by  virtue 
of  the  said  judgment  or  judgments,  or  any  of  them,  as  he  oi-  they 
shall  think  tit  or  be  advised  for  the  recovery  of  such  principal 
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money  and  interest  respectively,  and  all  costs,  charges  and 
expenses  which  he  or  they  shall  sustain  or  incur  hy  reason 
of  the  non-payment  of  such  princii)al  money  and  interest 
respectively,  or  any  part  thereof :  And  also  that  after  the 
full  payment  to  the  said  C.  i).,  his  executors,  administrators 
or  assigns,  of  the  said  principal  money  and  interest,  and  of 
all  such  costs,  charges  and  expenses  as  aforesaid,  the  said  C.  D., 
his  executors,  administrators  or  assigns,  shall  and  will  on  the 
request  and  at  the  cost  and  charges  of  the  said  A.  B.,  his 
executors  or  administrators,  acknowledge  satisfaction  of  the  said 
judgment  or  judgments  upon  the  record  or  records  thereof,  in 
due  form  of  law,  and  do  all  farther  or  other  acts,  matters  or 
things,  which  may  he  reasonably  required  for  releasing  and 
extinguishing  all  right  and  remedy  uiJoii  the  said  judgment  or 
judgments,  and  all  executions  thereupon  respectively. 
In  witness,  &c. 


No.  VII. 

ASSIGNMENT  of  a  Policy  of  Assurance  hi/  irat/  of  Addi- 
tional Security. 


Parties. 


Supplemental 
to  principal 
Mortgage. 


That  money 
remains  due. 

Title  to  policy. 


Agreement  to 
give  further 
security. 


THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (here- 
inafter called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Mortgagee),  of  the  other  part : 

Whereas  these  presents  are  supplemental  to  an  Indenture  of 
INIorlgage  (hereinafter  called  the  Principal  Indenture)  dated, 
&c.,  and  made,  c^-c,  whereby  certain  policies  of  assurance  efTected 
on  the  life  of  the  Borrower  were  assigned  ))y  him  unto  the  Mort- 
gagee by  way  of  mortgage  for  securing  the  payment  to  the  Mort- 
gagee of  tlie  sum  of  i"3,000,  with  interest  thereon  at  tlie  rate  of 
iJ5  per  cent,  per  annum  : 

And  whereas  the  said  sum  of  .i;3,000  remains  owing  on  the 
security  of  the  Principal  Indenture  : 

And  whereas  the  Borrower  is  now  entitled  to  the  further 
policy  of  assurance  effected  in  his  own  name  and  on  his  own  life 
hereinafter  mentioned  and  assigned  : 

And  whereas  the  Borrower  has  agreed  to  assign  the  said  policy 
to  the  Mortgagee  by  way  of  furtber  security  in  manner  herein- 
after appearing  : 
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NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideiation  Assignment 
of  the  sum  of  £3,000  remaining  owing  as  aforesaid,  the  Borrower,  policy  to  Mort- 
As  Beneficial  Owner,  hereby  assigns  unto  the  Mortgagee  :  gagee. 

All  that,  Sec.  {continue  as  in  clause  2  of  Precedent  II.  of  tJiis 
Group,  p.  907,  sup.), 

To  HOLD   unto  the   Mortgagee,  subject   to  the   like  right    of  Habendum, 
redemption  as  is  now  subsisting  under  the  Principal  Indenture 
in  respect  of  the  policies  of  assurance  thereby  assigned. 

2.  All  the  covenants,  po^Yers   and    provisions   contained    in  rrovisions  in 
the  Principal  Indenture  shall  extend  .and  a[)ply  to  the  policy  gage  to  ex- 
hereby    assigned,    as    if   corresponding   covenants,   powers  and  policy"*"*^ 
provisions   had   been   inserted  in  these  presents  :    And   in  the 

event  of  any  money  being  jiaid  by  the  Mortgagee  or  the  persons 
deriving  title  under  him  in  respect  of  the  policy  hereby  assigned, 
or  of  any  policy  to  be  substituted  therefor,  by  reason  of  the 
default  of  the  Borrower  to  pay  such  money,  then  the  policies 
and  premises  comprised  in  the  Principal  Indenture,  and  any 
policy  or  policies  substituted  for  the  same,  shall,  as  well  as  the 
policy  hereby  assigned,  stand  charged  with  the  repayment  of 
such  money  and  the  interest  thereon. 
In  witness,  &c. 


No.  YIII. 

MORTGAGE  of  an  Equitable  Estate  in  Remainder,  nherc 
a  Rent-Charge  ?.s  limited  to  a  Trustee /or  the  Mort- 
gagees to  enahlc  tlicm  to  Register  tJie  Security  under 
the  Judgments  Act,  1855  (t). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  kc.  (here-  Parties, 
inafter  called   the  Borrower),  of  the  1st  part,   M.   N.,  of,  &c. 

(/)  This  Act  (18  &  19  Yict.   c.    \b,   a.    VI)  provides  that  any  rent- charge    Registration  of 
granted,  otherwise  than  by  marriage  settlement,  for  one  or  more  lives,  or  for   rent-charge 
any  term  of  j-eais  or  greater  estate  determinable  on  one  or  more  lives,  shall   of  mortgage, 
not  att'ect  any  land   as   to   purchasers,  mortgagees,   or  creditors  unless  a 
memorandum  containing  the  name,  address,  and  description  of  the  person 
whose  estate  is  intended  to  be  affected  and  the  date  of  the  deed  whereby  the 
rent-charge  is  granted  and  the  annual  sum  to  be  paid  shall  be  left  with  the 
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MOR'I  nA( ;  KS     (I'RECRDKNTS). 


Eecitalof  Will. 


Death  of 
testator,  &c. 


Agreement  for 
advance. 


Covenant  to 
pay  principal 
and  interest. 

Conveyance  of 
land  limiting  a 
rcnt-cliar<rc. 


Mortgage 
of  a  legal 
remainder. 


(hereinafter  called  the  Trustee),  of  the  2nd  part,  and  C.  D.,  of, 
&c.,  E.  F.,  of,  &c.,  and  G.  H.,  of,  Sec.  (hereinafter  called  the 
Mortgagees),  of  the  3rd  part : 

Whereas  X.  Y.,  deceased,  heing  at  his  death  seised  in  fee  simple 
in  possession  free  from  incumhrances  of  the  hereditaments  herein- 
after descrihed,  duly  made  his  Will  dated  the  — —  day  of , 

and  thereby,  after  aj)pointing  0.  P.  and  E.  S.  to  be  his  executors 
and  trustees,  devised  to  them  all  his  real  estate  (including  the 
hereditaments     hereinafter  described),    Upon  trust  to  pay  the 

rents  and  profits  thereof  to  K.  L.  (who  was  born  on  the day 

of )  during  his  life,  and  .after  his  death  to  hold  all  the  said 

real  estate  In  trust  for  the  Borrower  and  his  heirs : 

And  whereas  the  said  testator  died  on  the day  of , 


without  having  revoked  or  altered  his  said  Will,  which  was  on 

the day  of duly  proved  at  the Probate  Piegistry 

by  the  executors  therein  named  (A)  who  on  the day  of 

assented  to  the  recited  devise  : 
And  whereas  (Form  Xo.  2a)  : 

NOW  THIS  INDENTUKE  WITNESSETH  and  it  is  hereby 
agreed  as  follows  : — 

1.  In  pursuance,  &c.  (Forms  Xos.  3,  4  and  6). 

2.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial 
Owner,  hereb}^  conveys  unto  the  Mortgagees 

All  those,  See.  (sec  Forms,  Sect.  II.,  Purchase  Deeds), 

To  hold  unto  the  Mortgagees  in  fee  simple  subject  to  the  life 

estate  therein  of  the  said  K.  L,, 

To  the  use  that  the  said  M.  N.,  his  heirs  and  assigns,  may 

receive  out  of  the  premises  an  annual  rent-charge  of  4i ,  to 

Master  of  the  Court  of  Common  Pleas,  now  at  the  Land  Eegistry,  see  the 
Land  Charges  Act,  1900. 

In  the  case  given  in  the  text  the  remainderman  has  only  an  equitable  estate. 
The  limitation  of  a  rent-charge  enables  the  moi'tgage  to  be  registered  ;  this 
fixes  a  purchaser  with  notice  of  the  mortgage  and  so  protects  the  mortgagees. 

The  rent-charge  is  not  required  in  a  first  mortgage  of  a  legal  remainder, 
as  the  mortgagee  obtains  the  legal  estate,  but  he  should  give  notice  to  the 
S.  L.  Act  trustees. 

(k)  Notice  of  this  mortgage  should  be  given  to  the  trustees  of  the  Will. 
This  mortgage  and  the  rent-charge  would  be  overreached  by  a  sale  by  the 
tenant  for  life  unfler  the  S.  L.  Acts,  but  the  mortgage  would  attach  to  the 
capital  mone}'.  An  assent  is  required  if  the  testator  died  after  1897  :  L.  T. 
Act,  1897,  Part  I. 
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commence  from  the  death  of  the  said  K.  L.  and  to  accrue  from  day 
to  day  but  to  be  paid  half-yearly  (the  first  payment  to  be  made  six 
calendar  months  after  the  death  of  the  said  K.  L.)  in  each  year 
during  the  lives  and  life  of  the  Mortgagees  and  the  survivors 
and  survivor  of  them,  the  said  rent-charge  to  be  held  In  trust 
for  the  Mortgagees,  and  to  be  accepted  towards  satisfaction  of 
the  interest  hereinbefore  covenanted  to  be  paid,  and  to  be  subject 
to  the  proviso  for  redemption  hereinafter  contained,  and  subject 
to  the  said  rent-charge,  To  the  use  of  the  Mortgagees  in  fee 
simple  subject  to  the  proviso  for  redemption  hereinafter  con- 
tained. 

3.  Provided  always  {Forms  Xos.  9  and  9b).  Proviso  for 

4.  The  Borrower  hereby  covenants  with  the  Mortgagees  and  q^^^^^.^^^^  ^^ 
with  each  of  them  that  upon  the  death  of  the  said  K.  L.  the  pay  death 

..  •111.        1       -i      duties. 

Borrower  or  the  persons  deriving  title  under  him  will  forthwith 
discharge  all  duties  "which  may  become  payable  in  respect  of  the 
premises  and  produce  to  the  Mortgagees  or  the  persons  deriving 
title  under  them  such  evidence  of  such  discharge  as  they  may 
reasonably  require,  and  will  at  all  times  hereafter  keep  indemni- 
hed  the  Mortgagees  and  the  persons  deriving  title  under  them 
from  all  interest  and  claims  in  respect  of  such  duties. 

5.  {Acci(»udali()ii  clause,  Form  Xo.  35.) 

6.  {Add  Forms  Nos.   15   and  49  and   other  special  clauses  as 
required.) 

In  witness,  &c. 

No.  IX. 

MOETGAGE    of   Reversionary   Interest    in    a   Share   of 
personal  estate  under  a  Will, — Covenant  />//  the  Father 

of  MORTGAGOI;   to  pajl  tJir  INTEREST  1)1/  /ra// o/"  ADDITIONAL 

Security  (/). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (here-  Parties, 
inafter    called    the  Borrower),   of    the    1st  part,  C.   B.,  of,   &:c. 
(.1.  B.'s  father),  of  the  2nd  part,  and  G.  H.,  of,  &c,  (hereinafter 
called  the  Mortgagee),  of  the  3rd  part : 

Whereas  under  the  Will  of  L.  M.,  deceased,  dated  the  ^ Recital  of  WiU 

under  which 

day  of   ,  and  duly  proved   in   the  Probate   Registry  Borrower  is 

{I)  Notice  of  this  deed  should  be  given  to  the  trustees  of  the  Will,  see  first 
note  to  Prec.  IV.  of  this  Group,  p.  911,  sup. 
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present  trustees,  the  Borrower  is  entitled  to  one  equal  third 
share  of  the  residuary  personal  estate  of  the  said  L.  M.,  deceased, 
in  reversion  expectant  on  the  death  or  remarriage  (which  first 

happens)  of  K.L.  (who  was  born  on  the day  of ),  which 

residuary  personal  estate  is  now  represented  by  the  investments 
mentioned  in  the  Schedule  hereto  and  standing  in  the  names  of 
the  said  trustees  (m)  : 

And  whereas  (Form  No.  2a)  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance,  &c.  (Forms  Xos.  3,  4,  and  6). 

2.  For  the  consideration  aforesaid  the  Borrower  As  Beneficial 
Owner,  hereby  assigns  unto  the  Mortgagee 

All  that  the  reversionary  one-third  share  or  other  the  share 
or  interest  of  the  Borrower  under  the  said  Will  of  the  said  L.  M., 
deceased,  in  the  investments  mentioned  in  the  Schedule  hereto, 
and  in  all  other  (if  any)  the  residuary  personal  estate  of  the  said 
L.  M.,  deceased,  and  the  j)roceeds  thereof,  and  the  investments 
for  the  time  being  representing  the  same, 

To  HOLD  unto  the  Mortgagee  al)Solutely,  subject  to  the  proviso 
for  redemption  hereinafter  contained  : 

3.  Provided  always  (Forms  Nos.  9  and  9b,  saying  assigned  and 
reassigned). 

4.  The  said  C.  B.  hereby  covenants  with  the  Mortgagee  that 
if  the  Borrower,  or  the  persons  deriving  title  under  him,  shall 

fail  to  pay  the  interest  on  the  said  sum  of  £ ,  or  any  part 

thereof,  for  at  least  fourteen  days  next  after  the  respective  days 
hereinbefore  fixed  for  the  payment  thereof,  the  said  C.  B.  will 
on  demand  pay  the  interest  on  the  said  sum  of  £— — ,  or  so 
much  thereof  as  the  Borrower,  or  the  persons  deriving  title  under 
him,  shall  have  failed  to  j^ay  as  aforesaid. 

5.  (Form  No.  38,  surety  to  he  liable  as  2)ri)iei2^al  debtor  as 
reqards  the  interest). 

6.  (Accumulation  clause,  Fortn  No.  35.) 

7.  (Covenant  to  jiay  duty  as  in  clause  4  of  last  Precedent.) 

8.  (As  to  power  of  sale,  Form  No.  15.) 
(Add  special  clauses  as  required). 

In  witness,  &c. 

The  Schedule  above  referred  to, 

(to)  If  the  funds  are  in  Court  this  should  be  recited,  and'  Form  No.  36 
•should  be  added. 
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No.  X. 

MORTGAGE  h}i  Tenant  for  Life  and  Eeversionek  of  their 
interests  in  a  Eesiduary  Estate  under  a  Will.  Tlic 
Eeversionek  J(>/».s  ««  Suretv(»). 

THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,of,  &c.  {iridow)  Parties. 

(hereinafter  called  the  Borrower),  of  the  1st  part,  C.  B.,  of,  &c. 

{sitreti/),  of  the  2nd  part,  and  E.  F.,  of,  &c.  (hereinafter  called  the  Recital  of  wm 

Mortgagee),  of  the  3rd  part  {Recite  Will  of  G.  B.,  wherehi/,  after  deatli,  pr'obate^ 

makinfi  certain  devises  and  heqiirsts,  he  gave  all  the  residue  of  his  real         assent. 

and  personal  estate  to  trustees  upon  trust  for  sale  and  conrersion,  to 

invest  j)roeeeds,  and  pai/  income  to  the  Borrower,  his  wife,  for  her  life, 

and  on  her  death,  as  to  capital  and  income.  In  trust  for  children  u-ho 

attain  twenty-one,  or  in  case  ofdaucfhters  marrjiing,  in  equal  shares — ■ 

Death  of  testator  and  prohate  of  his  Will — Assent  hy  executors): 

And  whereas  there  were  issue  of  the  said  G.  B.  two  children  That  testator 
and  no  more,  of  whom  the  said  C.  B.  (who  was  born  on  the children ^a^d 


day  of )  is  one  :  *1^^*  ^'^y®"^- 

^  '  ^  ...  sioner  is  or.„. 

And  whereas  D.  B.,  the  other  child  of  the  said  marriage,  died  Death  of 

an  infant  [and  without  having  been  married]  on  the day  of  "^f^"^'- 

,19-: 

And  whereas  particulars  of  the  property  and  investments  now  Reference  to 
representing  the  residuaiy  real  and  personal  estate  of  the  testator 
are  contained  in  the  Schedule  hereto,  and  the  same  are  now 

standing  in  the  joint  names  of  as  the  j)resent  trustees  of 

the  said  Will : 

And  whereas  the  Mortgagee,  at  the  request  of  the  Borrower,  Agreement  for 
and  also  of  the  said  C.  B.,  has  agreed  to  advance  to  the  Borrower  *  ^'^'^'^*^- 

the    sum   of   £ ,   on    having   the   repayment   thereof,  with 

interest  as  hereinafter  mentioned,  secured  in  manner  hereinafter 
appearing  : 

NOW  THIS   INDENTUEE  WITNESSETH  and   it   is   hereby 
agreed  as  follows  : — 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Joint  and 

the  sum  of  £ now  paid  by  the  Mortgagee  to  the  Borrower  (f/a-  nants  by 

receipt  d-c),  the  Borrower  and  the  said  C.  B.  hereby  jointly  and  f^^'a  re\S ^'^"^ 

severally  covenant  with  the  Mortgagee,  &c.  (Forms  Nos.  4  and  6).  s'oner  to  pay 

•^                                                               o    o      '            \                                                  /      pnncipal  and 
interest 

{n)  Notice  of  this  deed  .should  be  given  to  the  trustees  of  the   Will,  see 
first  note  to  Prec.  IV.  of  this  Group,  p.  911,  svi). 
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2.  For  the  consideration  aforesaid  each  of  them,  the  Borrower 
and  the  said  C.  B.,  As  Beneficial  Owner,  accordinrr  to  her  and  his 
respective  interest,  hereby  assign  unto  the  Mortgagee, 

First,  All  the  income  payable  to  the  Borrower  during  lier 

life  under  the  said  Will  of  the  said  ,  deceased,  in  respect  of 

the  property  and  investments  mentioned  in  the  Schedule  hereto 
and  other  the  residuary  real  and  personal  estate  thereby  devised 
and  bequeathed,  and  the  proceeds  of  sale  thereof  and  the  invest- 
ments for  the  time  being  representing  the  same. 

And  Secondly,  All  that  the  interest  of  the  said  C.  B.  under 
the  said  Will  in  reversion  expectant  on  the  death  of  the  Borrower 
in  the  same  property,  residuary  real  and  personal  estate,  proceeds 
and  investments : 

To  hold  unto  the  Mortgagee  absolutely,  subject  to  the  proviso 
for  redemption  hereinafter  contained. 

3.  Provided  always,  that  on  payment  on  the day  of , 

by  the  Borrower  or  the  said  C.  B.,  or  the  persons  resj^ectively 
deriving    title    under    them,    to  the  Mortgagee,  or  the  persons 

deriving  title  under  him,  of  the  said  sum  of  £ ,  with  interest 

thereon  from  the  date  hereof  at  the  rate  of  £ —  per  cent,  per 
annum,  the  premises  hereinbefore  assigned  shall  at  the  request 
and  cost  of  the  Borrower  and  the  said  C.  B.,  or  the  persons 
respectively  deriving  title  under  them,  be  duly  reassigned  to  her, 
him  or  them,  according  to  their  resj)ective  interests  therein. 

4.  Provided  also,  that  as  between  the  Borrower  and  the 
premises  first  hereby  assigned  on  the  one  hand,  and  the  said 
C.  B.  and  the  premises  secondly  hereby  assigned  on  the  other 
hand,  the  Borrower  and  the  premises  first  hereby  assigned  shall 
be  primarily  liable  for  the  payment  of  the  principal  money  and 
interest  hereby  secured,  but  this  provision  shall  not  aliect  the 
rights  and  remedies  of  the  Mortgagee  or  the  persons  deriving 
title  under  him  or  the  enforcement  thereof  in  such  order  and 
manner  as  he  or  they  may  think  lit. 

5.  Provided  also,  that  without  prejudice  {roufiiiuc  as  in  Form 
Xo.  38). 

6.  Provided  always  that  upon  any  sale  &c.  (Fodii  No.  15). 

7.  (Add  covenanthij  C.  B.  to  pay  dnties  on  dcatJi  of  Borroivcv,  as 
in  clause  4,  Precedent  VIII. ,  of  this  Group.) 

{If  there  is  any  real  estate  remaining  unsold,  add  Form  No.  49, 
as  to  duties  on  land  values). 
In  witness,  &c. 

(Add  schedule  giving  ^particulars  of  residuary  estate.) 
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No.  XL 

MORTGAGE  of  a  Reversionary  Interest  and  of  a  Policy 
OF  Assurance  on  the  Life  of  the  Mortgagor.  Interest 
in  arrear  to  he  converted  info  Principal,  the  Mortgagee 
not  to  call  in  Money  until  either  Policy  or  Reversionary 
Interest /«//.s-  in  (a). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  Sec.  (here-  Parties, 
inaffcer  called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c., 
and  E.  F.,  of,  &c.  (hereinafter  called  the  Mortgagees),  of  the  other 
part : 

Whereas,  &c.  (Recite  Will  under  which  the  Borroirer  is  entitled  Recital  of  wm. 
to  a  share  of  the  testators  residuary  estate  held  on  trust  for  sale 
in  reversion  expectant  on  the  death  of  X.  Y.,  and  death  of  testator 
and  jirohate  of  Will  and  assent)  : 

And  whereas  particulars,  &c.  {as  in  third  recital  of  last 
Precedent). 

And  whereas  the  Borrower  is  also  entitled  to  the  policy  of  Title  to  policy. 
assurance  effected  in  his  own  name  and  on  his  own  life  herein- 
after mentioned  and  assigned : 

And    whereas    (Form    Xo.    2a)   :  A^-eementfor 

^  '  >i<lvaiice. 

NOW    THIS   INDENTURE    WITNESSETH  and  it  is  hereby 
agreed  as  follows  : — 

1.  In  pursuance,  Sec.   (Forms  Xos.  3,  4:  and  6).  Covenant  to 

2.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial  and  mteresL 
Owner,  hereby  assigns  unto  the  Mortgagees, 

First,  All  that  (reversionary  sltare ;  see  Form  Xo.2S,  Pureliase 
Deeds,  Sect.  IF,  p.  314,  sup.). 

And  Secondly,  All  hb.\t  (policy ;  see  Form  Xo.  2'2,  Purchase 
Deeds,  Sect.  IF,  p.  313,  sup.), 

To  have  and  receive  the  same  unto  the  Mortgagees  abso- 
lutely, subject  to  the  proviso  for  redemption  hereinafter  contained. 

3.  Provided  always   (Forms  Xos.  9  and  9bj.  Proviso  for 

4.  The  Borrower  hereby  covenants  with  the  Mortgagees  and  covenant  by 

; Borrower  to 

(o)  Notice  of  this  mortgage  should  be  given  to  the  trustees  of  the  Will   teep  up  policy. 

and  to  the  assurance  company,  see  fir.st  note  to  Prec.  TV.  of  this  Group, 

p.  911,  siiji. 

The  ad  valorem  stamp  must  be  sufficient  to  cover  the  sum  lent  and  the 

estimated  amount"  which  may  possibly  be  added  for  capitalized  interest. 
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with  eacli  of  them  in  manner  following  (that  is  to  say): — {c<)]i- 
tiiiKc  ((s  ill  Form  Xo.  21). 

5.  Provided  always,  that  any  policy  {coiitiiun'  as  i)i  Form 
Xo.  22). 

6.  The  Borrower  hereby  also  covenants  with  the  Mortgagees 
{Form  Xo.  35). 

7.  (i.)  The  Mortgagees  or  the  persons  deriving  title  under  them 
shall  not  (so  long  as  the  foregoing  covenants  as  to  the  said 
policy  are  duly  performed),  until  either  the  reversionary  interest 
hereinbefore  assigned  falls  into  possession  or  until  the  death 
of  the  Borrower  (which  first  happens),  require  payment  of  the 
principal  money  hereby  secured  or  any  part  thereof : 

(ii.)  The  Borrower  shall  allow  the  whole  of  the  principal 
money  hereby  secured  to  remain  on  this  security  until  the 
Mortgagees  become  entitled  to  require  payment  thereof  as 
aforesaid  : 

(iii.)  Provided   {ronfiiiuc  as  i)i  Form  Xo.  33). 

8.  (Add  Form  Xo.  15  ;  also  Xo.  49  if  there  is  am/  real  estate.) 
In  witness,  &c. 

(Add  sehedide  of  the  residuary  estate.) 


No.  XII. 

MOETGAGE  of  a  Keversionary  Interest  of  a  Fund  in 
Court.  Power  for  Mortgagees  to  obtain  a  Stop 
Order. 


Parties. 


Recital  of 
title  to 
reversion. 


Of  Order  of 
Court. 


THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  cl-c.  (here- 
inafter called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c., 
and  E.  V.,  of,  &:c.  (hereinafter  called  the  Mortgagees),  of  the 
other  part : 

Whereas  {h'ecite  Will  of  G.  B.,  under  icliieh  the  Borrower  is 
entitled  to  a  moiety  of  the  testator's  residuary  estate  in  reversion 
expectant  on  the  death  <f  X.  Y. — Death  <f  testator  and  probate  of 
Will)  : 

And  W'Hereas  under  an  Order  of  the  Chancery  Division  of  the 

High  Court  of  Justice  made  on  the day  of ,  19 — ,  by  the 

Honourable  Mr.  Justice ,  in  an  action  entitled  l^n  the  Matter 
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of,  &e.  V. ,  19 — ,  B.  No.  —  (being  an  action  for  the 

administration  of  the  estate  of  the  said  testator),  the  residuary 
estate  of  the  said  testator  is  now  represented  by  the  investments 
mentioned  in  the  Schedule  hereto  which  are  standing  in  the 
name  of  the  Paymaster-General  of  the  Chancery  Division  to  the 
credit  of  the  said  action  : 

And  WHEEEAS  (Fonn  Xo.  2a)  :  Agreement  for 

advance. 

NOW  THIS  INDENTURE  WITNESSETH  and  it  is  hereby 
agreed  as  follows  :  — 

1.  In  pursuance,  &c.  {Forms  Nos.  3,  4  and  6).  Covenant  to 

2.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial   and  uiterest. 
Owner,  hereby  assigns  and  convevs  unto  the  Mortgagees  Conveyance  of 

"  1   •    1        I         T->  •       reversionary 

All  that   moiety  or  other  share  to  which  the  Borrower   is  interest. 
entitled  in  expectancy  as  aforesaid  under  the  said  Will  of  G.  B.,  Parcels, 
deceased,  or  otherwise  in    tlie  investments   mentioned   in    the 
Schedule  hereto,  and  in  all  the  trust  funds,  securities  and  other 
property  at  any  time  hereafter  representing  the  same  or  any 
part  thereof,  and  in  the  income  of  the  premises, 

To  HOLD  unto  the  Mortgagees  absolutely  or  in  fee  simple, 
according  to  the  nature  of  the  property,  subject  to  the  proviso 
for  redemption  hereinafter  contained. 

3.  Provided  always  {Fonnn  Xos.  9  and  9b,  sailing  conveyed  Proviso  for 

-,  .  -,  ^  IT  -IN  redemption. 

and  assigned  and  reconve^yed  and  reassigned). 

4.  The   Borrower   hereby    covenants    with    the    Mortgagees  Accumulation 
and  with  each  of  them  {continue  as  in  Form  Xo.  35).  respect  of 

5.  The  Mortgagees  may  at  the  cost  of  the  Borrower- forthwith  J^"J.g'^^^f  "' 
apply  for  and  obtain  a  proper  order  in  the  said  action  that  no  Power  to 
part  of  the  investments  mentioned  in  the  Schedule  hereto  shall  or£."^'"^ 
be  sold  or  dealt  with  without  notice  to  the  Mortgagees,  and  upon 

such  application  may  use  the  name  of  the  Borrower  as  con- 
curring in  or  consenting  to  the  same. 

().  The  Borrower  hereby  also  covenants  with  the  Mortgagees  Covenant  by 
and  with  each  of  them  that  he  will  on  demand  {Form  Xo.  36).       pay  costs  of 

7.  Provided  always  that  upon  any  sale  &c.  (Form  Xo.  15).        ordei"&r^°^ 

(/;■  tltcrc  is  any  real  estate  add  Form  Xo.  49,  as  to  duties  on 
land  ralues.  Also  corenant  to  pai/  duties  on  deatJt  of  X.  Y.,  tJie 
tenant  for  life,  as  in  clause  4,  Precedent  VIII.,  li.  919,  (fthis  Group.) 

{Add  dejinition  clause,  Form  Xo.  50.) 

JN  witness,  .&c. 

The  Schedule  above  referred  to. 
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MORTGAGES    (  PRECE  DENTS) , 


Parties. 


Agreement  for 
purchase  by 
Mortgagees  of 
reversionary 
sum  in 
consideration 
of  present 
payment,  and 
for  securing 
future  pay- 
ment. 


Covenant  by 
Borrower  to 
pay  principal 
sum  on 
reversion 
falling  into 
possession, 
and  in  default 
to  pay  interest. 


Assignment  of 
reversionarj' 
interest  to 
secure  money 
covenanted  to 
be  paid. 


No.  XIII. 

MOKTGAGE  of  a  Eevbesionary  Interest  in  Property  to 
secure  a  Sum  payahle  on  the  Eeveesion  falling  into 
Possession  in  consideration  of  a  Present  Payment  hy 
tlie  Mortgagees  of  a  Sum  agreed  as  the  Present  Value 
of  tlie  Reversionary  Sum  secured  (p). 

THIS  INDENTURE,  made,  &c.  {Parties  and  recital  of  Will 
under  n-hielt  Borrower  is  entitled  to  reversionary  share  in  property 
in  schedule  expectant  on  the  death  of  X.  ¥.,  as  i)t  tlie  last 
Precedent) : 

And  whereas  it  has  been  agreed  between  the  parties  hereto 

that  the  Mortgagees  shall  purchase  a  sum  of  M -,  payable  at 

the  expiration  of  three  calendar  months  after  the  death  of  the 

said  X.  Y.,  in  consideration  of  the  immediate  payment  of  £, , 

and  that  the  payment  of  the  said  sum  of  i' shall  be  secured 

in  manner  hereinafter  appearing  : 

NOW  THIS  INDENTURE  WITNESSETH  and  it  is  hereby 
agreed  as  follows  : — 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ now  paid  by  the  Mortgagees  out  of  money 

belonging  to  them  on  a  joint  account  to  the  Borrower  (the 
receipt  of  which  sum  the  Borrower  hereby  acknowledges),  the 
Borrower  hereby  covenants  to  pay  to  the  Mortgagees  at  the 
expiration  of  three  calendar  months  after  the  death  of  the  said 

X.    Y.    the    sum    of   £ {i.e.,  a    larger  sum  than  tlie  amount 

advanced),  but  without  interest  in  the  meantime  :  And  if  the 
said  principal  sum  shall  not  be  fully  paid  on  the  day  on  which 
the  same  ought  to  be  paid  under  the  foregoing  covenant,  then 
to  pay  to  the  Mortgagees  interest  on  the  said  principal  sum 
or  on  so  much  thereof  as  shall  for  the  time  being  remain 
unpaid  at  the  rate  of  £ —  per  cent,  per  annum,  from  that  day 
until  the  said  principal  sum  shall  be  fully  paid  by  equal  half- 
yearly  payments,  the  first  half-yearly  payment  to  be  made  at 
the  end  of  nine  calendar  months  from  the  death  of  the  said  X.  Y. 
2.  {Assignment  of  reversionary  share  to  Mortgagees,  see  last 
Precedent) : 

{}>)  It  is  conceived  that  this  instniinent  is  siibject  to  an  (til  valorem  con- 
veyance stamp  (£1  per  £100)  on  the  amount  paid  by  the  .mortgagees  as 
pui-chase-money,  see  Stamp  Act,  1891,  s.  60  ;  Fin,  (1909-10)  Act,  1910,  s.  73. 
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3.  Provided  always,  that  if  the  said  principal  sum  of  ^ Proviso  for 

shall  be  paid  on  the  day  on  which  the  same  ought  to  be  paid  ^^  emption. 
under  the  foregoing  covenant  in   that  behalf,  the  premises  shall 
at  the  request  and  cost  of  the  Borrower  or  the  persons  deriving 
title  under  him  be  duly  reassigned  to  him  or  them. 

{Add  Form  No.  15  and  special  clauses  as  required.) 

In  witness,  &e. 

[Add  seliedide.) 


No.    XIV. 

GEANT  of  a  Eeversionary  Annuity  subject  to  a  jnvrision 
for  Re-purchase  in  co)isideratio)i  of  tlie  immediate 
payment  of  a  Capital  Sum. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  kc.  (herein-  Parties. 
after  called  the  Vendor),  of  the  1st  part,  L.,  of,  &c.,  M.,  of,  &c., 

N.,  of,  &c.,  and   0.,  of,  &c.,  the  Estate   Trustees  of  the  

Assurance  Society,  a  memorial  of  whose  names  has  been  duly 
enrolled  in  the  Central  Office  of  the  Supreme  Court  of  Judicature, 
pursuant  to  the  said  Society's  Act,  18 —  (and  which  four 
persons  are  hereinafter  called  the  Estate  Trustees),  of  the  2nd 
part,  and  C.  D.,  of,  &c.  {a  trustee  for  the  Society),  of  the 
3rd  part : 

{liecite  title  (f  Vendor  under  Will  of  X.  Y.  to  reversionary  life  Title  of 

•    J  •        •        '  -777  7        7         />    -r'r      TT       Veudor 

interest  in  investments  in  scltedttle  expectant  on  death  oj  E.  F., 
wlio  has  the  first  life  i)iterest): 

And    whereas    the  Vendor    has    agreed    in   consideration    of  Agreement  for 

receiving   from    the    Estate    Trustees    the    sum    of    i" to  poweTtJ*""*^  ^° 

secure  to  them    the    payment    of    the    annual    sum    of    £ — — ■  lei""'^'*'^^*^- 
hereinaiter  granted,  subject  to  such  right  as    hereinafter  con- 
ferred for  the  re-purchase  of  the  said  annual  sum': 

NOW  THIS  INDENTURE  WITNESSETH  and  it  is  hereby 
agreed  as  follows  : — 

1.  In  pursuance  of  the  said  agreement  and  in   consideration  Grant  of 
of  the  sum  of  £ now  paid  by  the  Estate  Trustees  to  the  reversionary 

annuity. 
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(mortgages)  precedents. 


Parcels. 


Charge. 


Covenant  to 
pay  the 
annuitj-. 


Assignment  of 
reversionary 
income  to 
Trustee. 


Trusts  of 
reversionary 


Vendor  (tlic  receipt,  dc.),  the  Vendor,  As  Beneficial  Owner, 
hereby  grants  unto  the  Estate  Trustees: 

One  annual   sum  of  £ ,  to  commence  on  the  day  when 

by  the  death  of  the  said  E.  F.  or  otherw'ise  the  Vendor,  if  then 
living,  shall  become  entitled  in  possession  to  the  income  of  the 
investments  mentioned  in  the  Schedule  hereto,  or  the  invest- 
ments for  the  time  being  representing  the  same  or  any  part 
thereof,  and  to  be  paid  thenceforth  during  the  residue  of  the 
life  of  the  Vendor  by  equal  half-yearly  payments,  the  first  half- 
yearly  payment  to  be  made  at  the  expiration  of  six  calendar 
months  from  the  date  when  the  Vendor  shall  become  entitled 
in  possession  as  aforesaid,  but  the  said  annual  sum,  though 
payable  half-yearly,  shall  be  deemed  to  accrue  dne  from  day  to 
day,  and  shall  be  charged  upon 

All  the  annual  income  to  which  the  Vendor  is  entitled  in 
expectancy  as  aforesaid  during  his  life  arising  from  the  in- 
vestments mentioned  in  the  Schedule  hereto,  or  any  other 
investments  subject  to  the  trusts  of  the  recited  Will  of  the  said 
X.  Y.,  deceased,  or  the  investments  for  the  time  being  representing 
the  same. 

To  HAVE  AND  RECEIVE  the  Said  annual  sum  unto  the  Estate 
Trustees  during  the  life  of  the  Vendor. 

2.  The  Vendor  hereby  covenants  with  the  Estate  Trustees  to 

pay  to  Ihem  the  said  annual  sum  of  i' in  manner  and  at  the 

times  in  and  at  which  the  same  is  hereinbefore  made  payable. 

3.  For  the  consideration  aforesaid  the  Vendor,  As  Beneficial 
Owner,  hereby  conveys  and  assigns  unto  the  said  C.  I). 

All  the  annual  income  to  which  the  Vendor  is  entitled  in 
expectancy  as  aforesaid  arising  from  the  investments  mentioned 
in  the  Schedule  hereto,  or  any  other  investments  subject  to  the 
trusts  of  the  recited  Will,  or  the  lands  or  other  investments  for 
the  time  being  representing  the  same, 

To  HAVE  AND  RECEIVE  the  Same  unto  the  said  C.  D., 

Upon  the  trusts  hereinafter  declared  (that  is  to  say).  Upon 

trust   to   receive   the  same    income  when  the  same   falls    into 

possession,   and   to    pay    thereout   from    year    to    year   to  the 

Estate    Trustees   during   the  residue  of  the  life  of  the  Vendoi 

the  said  annual  sum  of  & hereby  granted  to  the  Estate 

Trustees,  and,  subject  to  paying  the  same,  to  permit  the  Vendor 
to  receive  the  said  annual  income. 


to  receive 

reversionary 

income. 
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4.  Pkovided  always,  that  the  said  C.  D.  may,  if  he  thinks  fit.  Power  to 
allow  the  Vendor  to  receive  all  the  said  annual  income  as  it  permit  Vendor 
accrues  due,  and  shall  not  be  concerned  to  enforce  the  payment 
of  the  said  annual  sum  by  means  of  the  trusts  aforesaid,  unless 
and  until  required  in  writing  so  to  do  by  or  on  behalf  of  the 

Estate  Trustees. 

5.  Provided  also,  that  if  at  any  time  after  the  death  oi  the  Power  to 
said  E.  F.  the  Vendor  shall  be  desirous  of  re-purchasing  the  said  re^purchrse. 
annual  sum  of  M— hereinbefore  granted,  and  shall  give  to  the 

Estate  Trustees  or  the  persons  deriving  title  under  them  one 
calendar  month's  previous  notice  of  such  his  desire,  and  shall 
uj)on  the  expiration  of  such  notice  or  at  any  time  thereafter  pay 
to  the  Estate  Trustees  or  the  persons  deriving  title  under  them 

the  sum  of  £ and  all  arrears  of  the  said  annual  sum  up  to 

tbe  day  of  payment,  together  with  all  sums  then  due  to  or 
incurred  by  the  Estate  Trustees  or  the  persons  deriving  title 
under  them  for  tbe  costs  and  expenses  in  recovering  or  enforcing 
payment  of  the  said  annual  sum,  then  and  in  that  case  the 
Estate  Trustees  or  the  persons  deriving  title  under  them  shall 

accept   the  said  sum  of  £ for  the  re-purchase  of  the  said 

annual  sum,  and  shall,  at  the  request  and  cost  of  the  Vendor  or 
tlie  persons  deriving  title  under  him,  release  and  re-convey  the 
said  annual  sum  and  the  securities  for  the  same  to  him  or  them. 

6.  Provided  further,  that  on   an}'  re-purchase  of   the  said  Estate 
annual  sum  the  Estate  Trustees  or  the  persons  deriving  title  de^Hvera 
under  them  shall,  at  the  like  request  and  cost,  deliver  or  assign  fife'^f  ^i^g*^^^® 
to  the  Vendor  or  the  persons  deriving  title  under  him,  for  his  Vendor  to 

1      1      •         T        1  11  I-  n  1  •  1   •      T  c       \\ii'a  if  he 

and  their  absolute  use  and  benefit,  a  non-profit  policy  on  his  life  repurchases. 

effected  with  the Assurance  Society  for  the  sum  of  i." , 

maintainable  thereafter  at  the  annual  premium  of  f ,  pay- 
able on  the  same  day  in  each  year  as  the  date  of  completion  of 
the  re-purchase. 
In  witness,  &c. 

The  Schedule  above  referred  to. 
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MORTGAGES     (PRECEDENTS). 


Group  C. — Mortgages   of  Legacies,   Stocks  and    Shares,  and 
Partnership  Assets. 


No.  I. 


Parties. 


Borrower 
assigns  legacy 
to  Mortgagee, 


Upon  trust  to 
apply  same  in 
pajnnent  of 
principal, 
interest  and 
costs,  and  to 
paj'  surplus 
to  BoiTower. 


Mortgage  of 
reversionary 
legacy. 

Notice. 


MORTGAGE  of  a  Legacy. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Mortgagee),  of  the  other  part : 

WITNESSETH  as  follows  :— 

1.  In  consideration,  &c.  {Forma  Nos.  3,  4,  and  6). 

2.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial 
Owner,  hereby  assigns  unto  the  Mortgagee 

All  that  the  legacy  of  £. bequeathed  to  the  Borrower  })y 

the  Will  of  X.  Y. ,  deceased,   dated  the day  of ,  and 

proved  in  the  Probate  Registry  on  the day  of , 

by  L.  M.  and  N.  0.,  the  executors  thereof,  and  which  legacy 
remains  unpaid  [or  and  which  legacy  is  made  payable  under  the 

sa;id  Will  on  the  death  of  P.  Y.,  who  was  born  on  the day 

of  —  ], 

To  hold  unto  the  Mortgagee  for  securing  payment  of  the  said 
principal  sum  and  interest,  and  so  that  the  Mortgagee  and  the 
persons  deriving  title  under  him  shall  have  power  to  receive  the 
said  legacy,  and  to  give  a  valid  receipt  for  the  same  ;  And  in 
that  case  he  or  they  shall  out  of  the  said  legacy  pay  in  the  first 
place  the  expenses  incurred  in  or  about  the  obtaining  paj^ment 
thereof,  and  in  the  next  place  pay  and  retain  the  said  sum  of 
£— —  and  the  interest  thereon,  or  so  much  thereof  (if  any)  as 
shall  then  remain  due,  and  shall  pay  the  surplus  (if  any)  of  the 
said  legacy  to  the  Borrower. 

[3.  If  tlic  legacy  is  rercrdonary  add  and  adapt  Form  No.  35. 
Also  if  the  legacy  is  sidgect  to  duties  add  a  covenant  by  the 
Borrower  to  pay  thein.^ 

In  witness,  &c.  (q). 


((j)  This  Precedent  may  he  adapted  to  a  mortgage  of  a  reversiouary  legacy 
])y  aitering  the  parcels. 

Notice  of  the  mortgage  should  be  given  to  the  executors. 

/ 
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No.   II. 

MOETGAGE  of  Railway  Stock  or  Shares. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein-  Parties. 
after  called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Mortgagee),  of  the  other  part : 

Whereas  (Form  No.  2a)  :  Agreement 

And   whereas,   with   a   view   to   the   intended    security,  the  ^or  advance. 
Borrower  has  by  a  Transfer  (r)  bearing  even  date  with  these  transferor 

presents  transferred  unto  the  Mortgagee  the  sum  of  4' Con-  LyBorroweHo 

solidated  stock  of  the Railway  Company  [or  twenty  shares  Mortgagee. 

of  £50  each  in  the  capital  of  the ■  Railway  Company,  which 

shares  are  numbered  respectively  {state  the  Xos.  of  the  sliarcn)]  : 

NOW   THIS   INDENTURE    WITNESSETH  and  it   is  hereby 
agreed  as  follows  : — 

1.  In  jjursuance,  &c.  {Forms  Xos.  3,  4,  and  6).  Covenant  to 

2.  Provided  always,  that  on  payment  on  the day  of  ■ and  mterest. 

next  by  the  Borrower  or  the  persons  deriving  title  under  him  of  Proviso  for 

the  sum  of   i' ,  with  interest  thereon  from  the  date  hereof  at  ^®'^^™i^  '°"- 

the  rate  of   £ —  per  cent,   per  annum,  the   said  stock  [shares] 

shall,  at  the  request  and  cost  of  the  Borrower  or  the  persons 
deriving  title  under  him,  be  duly  re-transferred  to  him  or  them. 

3.  The  power  of  sale  conferred  by  the  Conveyancing  and  Law  Power  of 
of  Property  Act,  1881,  shall  apply  to  this  security,  but  without 

(?■)  Under  the  Companies  Clauses  Act,  1845,  a  transfer  of  railway  shares  Transfer  of 
is  to  be  kept  by  the  seci'etary  of  the  companj^,  and  the  company  is  not  bound  la'lw'ay  shares, 
to  notice  trusts,  expx'ess  or  implied,  see  ss.  14,  15,  20.  Hence,  upon  a  mort- 
gage of  railway  shai'es  the  mortgagor  should  make  an  absolute  transfer  of 
them  to  the  mortgagee  for  a  nominal  consideration,  according  to  the  form 
in  the  schedule  to  the  Act,  accompanied  by  a  deed  explaining  the  object  of 
the  transfer  as  above.  This  species  of  mortgage  gives  to  the  mortgagee  an 
absolute  control  over  and  power  of  dealing  with  the  shares  as  they  stand  in 
his  name  only,  and  he  will  be  the  person  to  receive  the  dividends  ;  but  he 
vany,  by  power  of  attorney  or  letter  of  direction,  authorise  the  mortgagor  or 
his  bankers  to  receive  them.  The  mortgagor  should,  however,  give  a  notice 
to  the  company  in  lieu  of  a  (lisfrinc/as. 

(s)  A  mortgagee  of  shares  (the  mortgage  not   being   by  deed)   has   an    As  to  right  of 
implied  power  to  sell  if  the  money  is  not  paid  at  the  appointed  day,  or,  if    mortgagee  of 
no  day  is  appointed,  then  on  the  expiration  of  a  reasouable  notice  :  Devei-ges 
V.  Sundeman,   1902,   1  Ch.  579;  71   L.  J.  Ch.  32.S  ;  and  see  Siiihb-:  v.  S/uttr, 
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the   restrictions   imposed   on    the   exercise    thereof   by    section 
twenty  of  the  said  Act. 
In  witness,  &c. 


Parties. 


Recital  of 
partnership 
articles,  and 
agreement  for 
advance. 


Covenant  to 
pay  principal 
and  interest. 

Assignment  by 
Borrower  of 
share  in 
partnership) 
business. 


No.  III. 

MORTGAGE  of  a  Share  in  a  Paetnership  Business  (t). 

THIS  INDENTURE,  &c.,  Between  A.  B.,  of,  .^c.  (hereinafter 
called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  <S:c.  (herein- 
after called  the  Mortgagee),  of  the  other  part : 

Whereas  the  Borrower  carries  on  in  partnership  with  E.  E. 

the  business  of at ,  under  articles  of  partnership  dated, 

&c.,  And  by  the  said  articles  it  is  provided,  &c.  {Recite  provision 
as  to  capital  a)ul  sJtare  of  profits)  : 

And  whereas,  &c.  {Agreement  for  advance,  Form  Xo.  2a)  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance,  &c.  {Forms  Xos.  3,  4,  and  6). 

2.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial 
Owner,  hereby  assigns  unto  the  Mortgagee 

All  that  the  share  and  interest  of  the  Borrower  in  the  said 
partnership  business  and  in  the  property  and  assets  thereof  and 
the  profits  to  arise  therefrom, 

To  hold  unto  the  Mortgagee  absolutely  subject  to  the  proviso 
for  redemption  hereinafter  contained. 


Accounts. 


Limited 
partnership, 


Restriction  on 
assignment. 


1910,  1  Ch.  632;  79  L.  J.  Ch.  420.  Where  the  mortgage  is  by  deed,  the 
statutory'  power  seeBis  to  apply,  and  should  therefore  be  qualified,  as  in  the 
text. 

{t)  Notice  of  this  mortgage  should  be  given  to  the  firm.  A  mortgagee 
cannot,  during  the  continuance  of  the  partnershijj,  require  any  accounts  of 
the  partnership  business,  nor  has  he  any  right  to  inspect  the  partnership 
books  without  the  consent  of  all  the  partners,  see  Partnership  Act,  1S90, 
s.  31  ;  Watts  v.  Driscoll,  1901,  1  Ch.  294  ;  70  L.  J.  Ch.  157  ;  Re  (hirwrnurs 
Trusts,  1903,  1  Ch.  236  ;   72  L.  J.  Ch.  208. 

Under  s.  6  (a)  (c)  of  the  Limited  Partnership  Act,  1907,  the  other  partners 
are  not  entitled  to  dissolve  the  partnership  because  a  limited  partner  charges 
his  share  for  his  separate  debt. 

The  mortgagee  must  inspect  the  articles  to  see  that  there  is  no  covenant 
against  assignment.  If  there  is,  the  mortgage  mvist  be  by  declaration  of 
trust,  with  power  to  remove  and  appoint  a  new  trustee,  unless  the  other 
partners  concur,  as  to  which  see  next  Precedent. 
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3.  Provided  always  {Forms  Xa-s.  9  aud  9l,  saying  "assigned"    Proviso  for 

.  '        '  redemption. 

ana  "  reassigned  "). 

4.  The  Borrower  hereby  covenants  with  the  Mortgagee  that  Covenant  by 

,  .  .  ,  1  •  1  i>    i  1  Borrower  to 

SO  long  as  any  money  remanis  owing  upon  the  security  oi  these  fumish 
presents  the  Borrower  will  from  time  to  time,  when  required  by   so°fa^"as^i*°'' 
the  Mortgagee  or  the  persons  deriving  title  under  him,  render  can,  having 

T     1  T       •    •  •  1  1        1  •  regard  to 

to  the  Mortgagee  and  the  persons  deriving  title  under  him  such  Partnership 
accounts  and  information  relating  to  the  partnership  affairs  as 
he  or  they  shall  reasonably  require,  and  as  the  Borrower  can 
lawfully  and  properly  render  and  give  having  regard  to  the  said 
partnership  articles  and  to  the  provisions  of  the  Partnership 
Act,  1890. 

In  witness,  &c. 

No.  IV. 

MORTGAGE  of  a  Shaeis  jm  Partnership  Business  (/t'/tcrc  the 
other  Partner  Concurs)  {n). 

THIS  INDENTURE,  made  the day  of ,  19—,  Between  Parties. 

A.  B.,  of,  &c.  (hereinafter  called  the  Borrower),  of  the  1st  part, 
E.  F.,  of,  &c.  {Borrower  s  partner),  of  the  2nd  part,  and  C.  D.,  of, 
&c.  (hereinafter  called  the  Mortgagee),  of  the  3rd  part  {Reeitals 
as  in  last  Precedent,  adding)  : 

And   whereas   the   said   E.    F.   has  agreed  to  join  in  these  Recital  of 
presents  in  manner  hereinafter  appearing : —  ''lartner"'^  ^^ 

to  join. 

NOW  THIS  INDENTURE  AVITNESSETH  as  follows:— 

1.  In  pursuance,  &c.  {Fojins  Nos.  3,  4,  and  6).  Covenant  to 

2.  For  tlie  consideration  aforesaid  the  Borrower,  As  Beneficial  i^'^y'"'*^^ 

'  assignment 

Owner,  with  the  consent    of    the  said  E.    F.    (testified  by   his  of  share 

.  .  subject  to 

execution  of  these  presents),  hereby  assigns,  &g.   {Assignment  of  proviso  for 

,  ■      7      J   Ti  7      j\  '      redemption. 

share,  as  in  Last  F recede nt). 

3.  {Proviso  for  redemption,  as  in  last  Precedent.) 

4.  The  Borrower,  with  the  consent  of  the  said  E.  F.  (testified  Covenant  by 
as  aforesaid),  hereby  covenants  with  the  Mortgagee  that  so  long  consent  of 
as  any  money  remains  due  under  these  presents  the  Borrower  }{'^^„ig*i['  *° 

■ accounts,  &c. 

{ii)  The  concurrence  of  the  mortgagor's  partner  removes  all  difficulty 
as  to  the  right  of  the  mortgagee  to  be  furnished  with  accounts  and  to  inspect 
the  partnership  books,  see  Bonnin  v.  Neame,  1910,  1  Ch.  732  ;  79  L.  J.  Ch.  388. 
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will  from  time  to  time,  when  required  by  the  Mortgagee  or  the 
persons  deriving  title  under  him,  render  to  him  or  them  such 
accounts  and  information  relating  to  the  said  partnership 
business  as  he  or  they  may  reasonably  require,  and  also  will 
permit  him  or  them  to  inspect  and  take  copies  of  the  partnership 
books. 

In  witness,  &c. 


Section  IV. 


EQUITABLE  MOKTGAGES  AND  CHARGES  BY  DEPOSIT. 


No.  I. 


MEMOEANDUM  under  Hand  only,  accompanying  a  DErosrr 
(/Title  Deeds  to  secure  a  fixed  Sum  {x). 

Declaration  as   BE  IT  REMEMBERED  (//),  that  I,  A.  B.,  of,  kcAMortfiagor), 

deposit.*'^''  °      have  this day  of deposited  with  C.  D. ,  of,  &c.  {Mortgagee), 

the  documents  mentioned  in  the  Schedule  hereto,  with  intent  to 
create  an  equitable  mortgage  upon  all  the  property  comprised 
therein,  or  to  which  the  same  relate,  for  securing  the  repayment 

to  the  said  C.  D.,  on  the day  of next,  of  the  sum  of 

;i;: this  day  advanced  and  paid  by  him  to  me  [or  the  sum  of 

£ now  owing  from  me  to  him] ,  together  with  interest  {z) 


What  pro- 
visions in  an 
equitable 
mortgage 
render  it 
liable  to 
higher  stamp. 


(.r)  This  instrument  is  an  equitable  mortgage  as  defined  by  s.  86  (2)  of 
the  Stamj)  Act,  1891,  and  is  chargeable  with  an  ad  valorem,  duty  of  Is.  for 
every  £100,  and  every  fractional  part  of  £100.  An  equitable  mortgage 
tnnler  tual  must  bo  stamped,  like  a  legal  mortgage,  with  2s.  H'/.  for  every 
£100,  see  United  Bealization  Co.  v.  I.  B.  Commrs.,  1899,  1  Q.  B.  ;]61  ;  (i8 
Tj.  J.  Q.  B.  218;  aud,  according  to  the  construction  jmt  on  the  Act  by  the 
(Commissioners  of  Inland  Eevetiue,  a  memorandiun  under  hand  onlj',  which 
purports  to  confer  on. the  equitable  moi'tgagee  powers  annexed  by  law  to  a 
mortgage  by  deed,  e.g.,  the  statutory  powers  of  sale,  appointing  a  receiver, 
&c.,  is  liable  to  the  higher  duty,  see  Alpe,  11th  ed.,  181.  If  a  provision 
of  this  kind  is  desired,  it  is  better  to  have  a  legal  mortgage  or  a  deed  as  in 
Prec.  III.  of  this  Group. 

{y)  If  preferred,  begin  "  An  Agreement  made,  e'tc,"  and  continue 
throughout  in  the  third  person. 

(z)  jlnterest  is  payable  whether  mentioned  or  not :  Re  Drax,  1903,  1  Ch. 
781  ;  72  L.  J.  Ch.i505. 
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thereon  at  the  rate  of  £ —  per  cent,  per  annum  from  the  date 

hereof,  such  interest  i;o  continue  payable  after    the    said  

day  of  next,  if  the  said  principal  sum  shall  not  be  paid 

on  that  day,  by  equal  half-yearly  payments  on  the day  of 

and  the day  of in  every  year  : 

And  I  agree  to  execute  at  my  own  cost  a  legal  mortgage  of  the  Agreement  to 
said  property  to  the  said  C.  D.  for  securing  the  said  principal  mortgage  (a). 
sum  and  interest  whenever  requested  so  to  do. 

As    WITNESS,  &C. 

The  Schedule  above  refekked  to. 


No.  11. 

MEMOEANDUM  under  Hand  onlij,  accompani/ing  a  Deposit 
of  Title  Deeds  to  secure  a  given  Sum  and  future 
Advances  (6). 

BE  IT  EEMEMBEEED,  that  I,  A.  B.,  of,  &c.  {Mortgagor),  have  Declaration  as 

this day  of  ,  19 — ,  dej^osited  with  C.  D.,  of,  &c.  (Mort-  0°  deposft^ 

gagee),  the  documents  mentioned  in  the  Schedule  hereto,  with 
intent  to  create  an  equitable  mortgage  on  all  the  property 
comprised  therein,  or  to  which  the  same  relate,  for  securing  the 

(a)  A  mere  deposit  (with  intent  to  mortgage)  without  a  memorandum    Remedies  of 
gives  a  right  to  caU  for  a  legal  mortgage:  Parker  v.  House  field  {ISZo),  2   ™epofit^^®  ^^ 
My.   tfe  K.  419 ;  4  L.  J.  Ch.  57.     The  remedies  of  the  depositee  are  for  an 
order  for  specific  performance,  sale,  or  foreclosiu'e,  &c. :  Seton,  6th  ed.,  2052. 

The  addition  of  such  words  as  "Such  mortgage  to  contain  such  powers    Form  of  legal 
and  provisions  and  be  in  such  form  as  the  said  C.  D.  may  require  "  does   "^°^  ^*°®" 
not  enable  the  mortgagee  to  enlarge  the  subject-matter  of  the  security  or 
to  insert  a  clause  excluding  the  operation  of  s.  17  of  the  Conv.  Act,  1881: 
Farmer  v.  Pitt,  1902,  1  Ch.  954  ;  71  L.  J.  Ch.  500. 

An  equitable  mortgagee  by  deposit  of  title  deeds  is  not  entitled  to  six   Notice  of 
months' notice  or  interest  in  lieu  of  notice:  FitzgcrahTs  Trustee  v.  Mellersh,    pavoff°" 
1892,    1   Ch.   385;  61  L.   J.   Ch.  231  ;   but  the  borrower  is  entitled  to  the 
usual  notice  requiring  payment :  Parker  v.  Houssfield,  sup. 

[h)  This  instrument  is  chargeable  with  an  ad  valorem  duty  of  l.s.  for  every 
£100,  and  will  be  a  security  in  respect  of  the  further  advances  for  such  an 
amount  as  the  additional  duty  will  extend  to  cover,  see  notes  to :  the  -  last 
I'recedent. 
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Agreement  to 
execute  legal 
mortgage. 


repayment  to  the  said  C.  D.  on  demand  of  the  sum  of  M 

this  day  advanced  and  paid  by  him  to  me  [or  the  sum  of  £ 

now  owing  from  me  to  him],  and  of  such  further  sum  or  sums 
of  money  (if  any)  as  shall  hereafter  during  the  continuance  of 
this  security  be  advanced  by  him  to  me,  together  with  interest 
on  the  principal  money  for  the  time  being  owing  on  this 
security  at  the  rate  of  £ —  per  cent,  per  annum,  computed  as  to 

the  said  sum  of  £ from  the  date   hereof,  and  as  to  every 

other  principal  sum  from  the  date  of  the  advance  thereof,  and 

payable  half-yearly  on  the  day  of and  the day 

of in  every  year  : 

And  I  agree  to  execute  at  my  own  cost  a  legal  mortgage  of  the 
said  proj)erty  to  the  said  C.  D.  for  securing  all  such  principal 
money  and  interest  as  aforesaid,  whenever  requested  so  to  do. 

As  WITNESS  my  hand  the  day  and  year  first  above  written. 

The  Schedule  above  eefeeked  to. 


No.  III. 


Declaration  as 
to  purpose  of 
deposit. 


That  Mort- 
gagee shall 
have  statutory 
powers. 


DEED  to  accompanji  a  Deposit  of  Title  Deeds  hy  way  of 
Equitable  Moktgage  to  secure  a  given  Sum  [cuuJ  future 

Advances]  (c). 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I,  A.  B.,  of, 

&c.  (Mortgagor),  have  this day  of ,  19 — ,  deposited,  &c. 

(as  in  either  of  last  two  Precedents,  as  the  case  may  he,  to  the  end, 
and  then  adding  as  follows)  : 

And  that  in  the  meantime  and  until  a  legal  mortgage  is 
executed  as  aforesaid  the  said  C.  D.  and  the  persons  deriving 
title  under  him  shall  have  all  the  powers  conferred  on  mort- 
gagees by  the  Conveyancing  and  Law  of  Property  Act,  1881,  and 
that  upon  any  sale  by  him  or  them  under  the  statutory  power 
I  will  at  his  or  their  request  execute  a  proper  conveyance  of  all 
my  estate  and  interest  in  the  projjerty  sold  for  the  purpose  of 
vesting  the  same  in  the  purchaser  ((/)  : 

(r)  This  instrument  will  re(]^uire  an  ad  valorem  stamp  of  2s.  6^/.  per  £100  ; 
see  the  note  to  Prec.  I.  of  this  Section.  If  time  permits,  it  is  better  to  take  a 
legal  mortgage. 

{d)  An  equitable  mortgagee  cannot  convey  the  legal  estate  :  Be  Hodson 
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And  I  irrevocably  appoint  the  said  C.   D.  and  the  persons  Power  of 
deriving  title  under  him,  or  his  or  their  substitute  or  substitutes,  ^  °™*'y- 
to  be  my  attorney  or  attorneys  for  me  and  on  my  behalf  and  in 
my  name  or  otherwise  to  execute  any  such  mortgage  or  convey- 
ance as  I  have  hereinbefore  agreed  to  execute : 

And  I  ALSO  declake  that  I  will  during  the  continuance  of  this  Declaration 
security  hold  the  said  property  In  trust  for  the  said  C.  D.  [his  ' 

heirs  and  assigns]  subject  to  my  right  of  redemption,  and  to 
convey  the  same  as  he  or  the  persons  deriving  title  under  him 
shall  in  accordance  with  the  provisions  herein  contained  direct : 

And  I  DECLAKE  that  the  said  C.  D.  or  other  the  person  or  persons  and  power  to 
entitled  for  the  time  being  to  the  money  hereby  secured  may  at  Trustee. 
any  time  or  times  by  deed  remove  me  or  any  other  person  or 
persons  from  being  a  trustee  or  trustees  of  the  said  property 
under  these  presents,  and  may  on  my  death  or  removal  or  on  the 
death  or  removal  of  any  other  trustee  or  trustees  appoint  a  new 
trustee  or  new  trustees  in  my,  his  or  their  place  (e). 

In  witness,  &c. 

The  Schedule  above  referred  to. 


No.  IV. 

MEMORANDUM  under  Hand  uidi/  of  Deposit  of  Title 
Deeds  icitli  a  Banking  Company  to  secure  Balance  of 
Account  Current  (/). 

BE  IT  REMEMBERED,  that  I,  A.  B.,  of,  &c.  {Mortgagor),  have  Declaration  a. 

this  day  of   ,  19—,  deposited  with  the  Bank,  depoT'^''^ 

Limited,  the  documents  mentioned  in  the  Schedule  hereto,  with 
intent  to  create  an  equitable  mortgage  upon  all  property  com- 
prised therein,  or  to  which    the  same  relate,  for  securing  the 


and  Iluice  (1887),  35  Ch.  D.  668  ;  56  L.  J.  Ch.  755 ;  and  cf.  Re  Solomon  and 
Aleayher  (1889),  40  Ch.  U.  508  ;  58  L.  J.  Ch.  339,  where  the  sale  was  made 
under  Lord  Cranworth's  Act. 

(e)  See  London  and  Counii/  Bk.  v.  (ioddanl,  1897,  1  Ch.  642;  66 
L.  J.  Ch.  261. 

(/)  This  instiument  will  be  a  security  for  such  an  amount  as  the  stamp 
duty  at  Is.  per  £100  will  extend  to  cover,  see  notes  to  Prec.  I.  of  this 
Section. 
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Charge. 


Agreement  to 
execute  legal 
mortgage. 


payment  to  the  said  Bank  of  the  balance  which  shall  for  the  time 
being  be  owing  from  me  to  the  said  Bank  on  my  account  current 
with  the  said  Bank  for  cheques,  notes  or  bills,  drawn,  accepted 
or  indorsed  by  me,  or  for  advances  made  to  me,  or  for  my 
accommodation  or  benefit  or  otherwise  howsoever  (including 
interest  with  half-yearly  rests,  commission  and  other  customary 
charges),  the  said  balance  to  be  payable  by  me  on  demand,  or  if 
no  demand  is  made  in  my  lifetime  then  by  my  heirs,  executors 
or  administrators  immediately  after  my  death  : 

And  I  also  charge  the  said  property  with  the  payment  of 
interest  on  the  said  balance  from  the  date  of  such  demand  as 
aforesaid  or  from  the  date  of  my  death  (whichever  shall  first 
happen)  at  the  rate  of  i' —  per  cent,  per  annum : 

And  I  agree  to  execute  at  my  own  cost  a  legal  mortgage  of  the 
said  i^roperty  to  the  said  Bank  for  securing  payment  of  the  said 
balance  and  interest  whenever  requested  so  to  do. 

As    AVITNESS,   &C. 

The  Schedule  above  refebred  to. 


No.  V. 

DEED  to  accompant/  Deposit  o/' Title  Deeds  with  Bankers 
1)1/  nay  of  Equitable  Mortgage  to  secure  Balance  of 
Account  Current  (fi). 


Declaration  of 
purpose  of 
deposit. 


Agreement  to 
execute  legal 
mortgage,  and 
that  Bankers 
shall  have 
statutory 
powers. 


KNOW  ALL  MEN  BY  THESE  PRESENTS,  that  I,  A.  B.,  of, 

&c.  {Mort(iagor),  have  this day  of ,  19 — ,  deposited,  &c. 

(as  in  hist  Precedent  to  end,  and  then  add  asfolloirs): 

And  that  in  the  meantime,  and  until  a  legal  mortgage  is 
executed  as  aforesaid,  the  said  Bank  shall  have  all  the  powers 
conferred  on  mortgagees  by  the  Conveyancing  and  Law  of 
Property  Act,  1881,  and  that  upon  any  sale  by  the  Bank  under 
the  statutory  power  I  will  at  their  request  execute  a  proper 
conveyance  of  all  my  estate  and  interest  in  the  property  sold 
for  the  purpose  of  vesting  the  same  in  the  purchaser : 

{g)  This  instrument  will  be  a  secui-ity  for  such  au  amount  as  the  stamp 
duty  at  2s.  Gd.  per  £100  will  extend  to  cover.  It  will  generally  be  better 
to  take  a  legal  mortgage, 
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And  I  irrevocably  appoint  L.  M.  and  N.  0.  (being  the  general  Power  of 
managers  of  the  said  Bank),  and  each  of  them,  to  be  my  attorneys  ^  °™®y- 
or  attorney  for  me  and  on  my  behalf  and  in  my  name  to  execute 
any  such  mortgage  or  convej^ance  as  I  have  hereinbefore  agreed 
to  execute,  and  I  authorise  the  said  Bank  at  any  time  or  times 
to  substitute  an}^  other  person  or  persons  as  my  attorney  or 
attorneys  for  the  purposes  aforesaid  in  the  place  of  the  attorneys 
or  attorney  hereby  appointed  and  from  time  to  time  remove  any 
such  original  or  substituted  attorney  or  attorneys  : 

And  I  DECLARE  that  I  -svill  hold  all  my  estate  and  interest  in  the  Declaration 
said  property  In  trust  for  the  said  Bank  subject  to  my  right  of 
redemption,  and  to  convey  the  same  as  the  said  Bank  shall  in 
accordance  with  the  provisions  herein  contained  direct : 

And  I  DECLARE  that  the  said  Bank  may,  &c.  {Potrcr  to  appoint  Power  to 

7  TT7-        •    1  •      ci        •       \  appoint  new 

new  trustee,  as  m  Precedent  ill.  oj  tins  Section).  trustee. 

In  witness,  &c. 

The  Schedule  above  referred  to. 


No.  YI. 

MEMORANDUM  o/ Deposit  o/' Miscellaneous  Securities 
icith  a  Banking  Company  to  secure  Balance  of  Account 
Current. 

BE  IT  REMEMBERED,  that  I,  A.  B.,  of,  &c.  (Mortgarior),  have  Declaration  as 

this day  of  —  deposited  with  the  Bank,  Limited,  aepoTir^"^ 

the  documents  comprised  in  the  Schedule  hereto,  to  the  intent 
that  the  same  and  all  the  property,  money  and  advantages  com- 
prised in,  &ecured  or  represented  by,  and  derivable  under  such 
documents  shall  be  a  security  for  the  payment  to  the  said  Bank 
of  the  balance,  &c.  (as  in  Precedent  IV.  of  this  Section  to 
the  end). 

The  Schedule  above  referred  to. 
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No.  YII. 

DEED  ()/  Equitable  Chahge  to  acconipani/  a  Deposit  of 
Deeds  to  secure  a  given  Sum  (//).  Power  to  Mortgagor 
to  dispose  of  Property  until  the  liappeitiiKj  ef  certain 
events. 


Parties. 


Declaration  as 
to  purpose  of 
deposit. 


Charge. 


Covenant  to 
pay  principal 
and  interest. 


Covenant  to 
execute  legal 
mortgage. 


THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c., 
E.  F.,  of,  &iQ.,  and  G.  H.,  of,  kc.  (hereinafter  called  the 
Mortgagees),  of  the  other  part : 

WITNESSETH  as  follows  :— 

1.  The  Borrower  hereby  declares  tbat  the  documents  relat- 
ing to  the  hereditaments  situated  in  the  Parish  of (a  short 

description  of  which  hereditaments  is  contained  in  the  first 
Schedule  hereto,  and  a  list  of  which  documents  is  contained  in 
the  second  Schedule  hereto)  have  been  deposited  by  the 
Borrower  with  the  Mortgagees  to  secure  to  the  Mortgagees  the 
repayment  of  the  sum  of  i;— —  advanced  by  the  Mortgagees 
out  of  money  belonging  to  them  on  a  joint  account  to  the 
Borrower,  with  interest  thereon  payable  as  hereinafter  men- 
tioned. 

2.  The  Borrower,  As  Beneficial  Owner,  hereby  charges  the 
said  estate  and  hereditaments  witli  the  repayment  of  the  said 
sum  of  ;£ and  interest. 

3.  The  Borrower  hereby  covenants  to  pay  to  the  Mortgagees 

on  the day  of next  the  sum  of  i> ,  with  interest 

thereon  in  the  meantime  at  the  rate  of  i'4  per  cent,  per  annum 
from  the  date  of  these  presents,  And  also  so  long  as  any 
principal    money  remains  due  under  these  presents  after  the 

said day  of to  pay  to  the  Mortgagees  interest  thereon 

at  the  rate  aforesaid  by  equal  half-yearly  payments  on  the 

day  of and  the day  of in  every  year. 

4.  The  Borrower  hereby  covenants  with  the  Mortgagees  and 
with  each  of  them  that  the  Borrower  or  the  persons  deriving  title 
under  him  will  when  required,  at  his  or  their  own  cost,  execute 

(/;)  The  stamp  will  be  2.9.  Gd.  per  £100,  see  note  to  Prec.  T.  of  this 
Section. 
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and  deliver  to  the  Mortgagees  or  the  persons  derivmg  title  under 
them  an  effectual  legal  or  formal  mortgage  of  the  premises  in 
such  form  and  with  such  covenants  by  the  Borrower  or  the 
persons  deriving  title  under  him  and  such  powers  of  sale  (express 
or  implied)  and  other  jDowers  and  provisions,  whether  var^'ing 
the  provisions  of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  or  not,  as  the  Mortgagees  or  the  persons  deriving  title 
under  them  may  require  for  farther  securing  the  payment  of  the 
principal  money  and  interest  hereby  secured. 

5.  For  the  consideration  aforesaid  the  Borrower  hereby  irre-  Power  of 
vocably  ai)points  the  Mortgagees  and  each  of  them  and  other  ^  "^^^J- 
the  person  or  persons  from  time  to  time  entitled  to  the  principal 
mone}'  hereby  secured,  or  their  or  his  substitute  or  substitutes, 

to  be  the  attorney  or  attorneys  of  the  Borrower  and  in  his  name 
and  on  his  behalf  and  as  his  act  and  deed  or  otherwise  to  sign, 
seal  and  deliver  or  otlierwise  perfect  an}^  such  legal  or  formal 
mortgage  as  aforesaid,  or  (without  executing  any  such  mort- 
gage) any  deed,  assurance  or  act  which  may  be  required  or 
may  be  deemed  proper  on  any  sale  by  the  Mortgagees  or  the 
persons  deriving  title  under  them  of  the  premises  or  any  j^art 
thereof  under  the  statutory  power  of  sale  implied  by  these 
presents  in  order  to  vest  in  the  purchaser  or  purchasers  the  legal 
estate  and  all  other  the  estate  and  interest  of  the  Borrower  in 
the  premises. 

6.  The   Borrower   hereby  declares  that   he   or   the   persons  Declaration  of 
deriving  title  under  him  shall  henceforth  stand  possessed  of  the  p|J*,vei*io 
hereditaments  hereby  charged,  In  trust  for  the  Mortgagees  in  fee  appoint  new 
Bimj)le   by   way  of   further   security   for  payment   of   the    said 
principal  money  and  interest,  and  that  the  Mortgagees  and  the 

persons  deriving  title  under  them  shall  have  power  by  deed  to 
remove  the  Borrower  or  the  persons  deriving  title  under  him  f lom 
being  trustee  or  trustees,  and  upon  such  removal  and  on  every 
other  occasion  to  appoint  a  new  trustee  or  new  trustees  for  the 
purpose  of  the  trust  aforesaid,  and  as  if  in  the  case  of  removal 
the  trustee  removed  were  dead. 

7.  Provided  always,  that  until  the  legal  estate  in  the  said  Power  to 
hereditaments  shall  have  been  got  in  by  the  Mortgagees  or  the  dispo'sTof  ° 
persons  deriving  title  under  them,  either  by  virtue  of  a  formal  ['iie^hapMlJing 
mortgaj-e  as  aforesaid  or  under  the  irrevocable  power  of  attorney  of  certain 

1  ■  1  •     ,  -1  events. 

or  the  power  to  apponit  new  trustees  herenibefore  contamed,  or 


942  MORTGAGES  (PRECEDENTS). 

until  the  Mortgagees  shall  have  taken  possession  of  the  said 
hereditaments  or  any  part  thereof  or  shall  have  given  notice  in 
writing  to  the  Borrower  or  the  persons  deriving  title  under  him 
determining  this  present  power,  it  shall  not  be  necessary  (i)  to 
produce  or  give  notice  of  these  presents  to  any  purchaser  or 
other  person  who  for  money  or  money's  worth  acquires  from 
the  Borrower  any  interest  in  the  said  hereditaments  or  any  part 
thereof,  And  the  Borrower  shall  (until  as  aforesaid)  accordingly 
have  power  to  dispose  of  or  deal  with  the  said  hereditaments  or 
any  part  thereof  in  like  manner  in  all  respects  as  if  these 
presents  had  not  been  executed,  and  as  if  the  documents  men- 
tioned in  the  second  Schedule  hereto  had  merely  been  deposited 
with  the  Mortgagees  to  secure  the  said  principal  money  and 
interest  :  And  for  giving  effect  to  any  such  authorised  sale  or 
disposition  the  Mortgagees  shall  from  time  to  time,  if  so  required, 
and  at  the  cost  of  the  Borrower,  sign  (by  themselves  or  their 
agents)  a  letter  or  memorandum  stating  that  they  have  no  claim 
in  respect  of  the  hereditaments  comprised  in  such  sale  or 
disposition,  and  such  letter  or  memorandum  shall  operate  to 
discharge  those  hereditaments  from  any  claim  in  respect  of  the 
deposit  of  documents  or  these  presents  {j). 
In  witness,  &c. 

The  Fiest  Schedule  above  referred  to. 
Particulars  of  hereditaments. 

The  Second  Schedule  above  referred  to. 
Particulars  of  documents. 

(•/)  Unless  some  provision  of  this  sort  is  added,  it  would  be  necessary  for 
the  mortgagees  to  concur  in  each  sale,  for  this  securitj'  is  much  stronger 
than  a  mere  memorandum  of  deposit. 

{J)  This  provision  will  bind  the  mortgagees  without  their  executing  this 
secuiitj'. 
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Part  III. 

FURTHER     CHARGES,     TRANSFERS,     AND      CONSOLI- 
DATING   MORTGAGES. 

Section  I. 

FURTHER   CHARGES. 

No.  1. 

FURTHER    CHARGE    on    Freeholds  or   Leaseholds  (a). 

(A.)   ]]lien'  the  Mortgage  Deed  is  recited. 

THIS  INDENTURE,  made,  S:c.,  Between  A.  B.,  of,  Szc.  (heiein-  Parties, 
after  called  tlie  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Mortgagee'*,  of  the  other  part : 

Whereas  by  an  Indenture  of  Mortgage  (hereinafter  called  the  Recital  of 

Principal    Indenture)  dated  the  day  of ,   and   made      °^  ^^°^' 

between  the  Borrower  of  the  one  part,  and  the  Mortgagee  of  the 

other  part,  certain  freehold  hereditaments  at ,  in  the  County  Freeholds. 

of ,  were  conveyed  by  the  Borrower  to  the  Mortgagee  in  fee 

simple  [in  the  case  of  leaseholds,  say  certain  leasehold  heredita- 
ments known  as,  &c.,  comprised  in  a  Lease  dated  the day 


{a)  This  and  some  of  the  subsequent  Precedents  are  framed  so  as  to  be 
applicable  (A.)  where  the  further  charge  recites  the  mortgage  ;  (B.)  where 
it  is  expressed  to  be  supplemental  to  it,  as  suggested  by  s.  o3  of  the 
Conv.  Act,  1881 ;  and  (C.)  where  it  is  indorsed  on  the  mortgage. 

Fonn  (B.)  is  recommended  for  general  adoption. 

This  Precedent  can  be  readily  adapted  to  the  case  of  other  property,  and    Further 

see  Prec.  V.,  inf.,  for  case  where  further  security  is  given.  charges  of 

.  ,  ..        u  1.1  other  propert}'. 

After  notice  of  a  second  mortgage  a  first  mortgagee  cannot  tack  tiu-ther  ^     . 

o   o  .      .  1  Further 

advances  to  his  security  so  as  to  take  priority  over  the  second  mortgagee  :  advances  by 

Hopldnson  v.  Bolt  (1865),  9  H.  L.  C.  514  ;  34  L.  J.  Ch.  468  ;  and  see  Hughes   Sft  mortgagee 

.  .  wlierc  tn6rG  is 

V.  Britannia,  ^r.  Socy.,  1906,  2  Ch.  607  ;  75  L.  J.  Ch.  739.     This  applies  to   a  second 

further   advances   made   by   the  first  mortgagee  under  a  covenant   in   his    mortgagee. 

mortgage  deed  :    West  v.  Williains,  1899,  1  Ch.   132  ;  68  L.  J.  Ch.  127. 
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Leaseholds. 


State  of  mort- 
gage debt. 


Agreement  for 

further 

advance. 

Covenant  to 
pay  advance 
and  interest. 


Charge  of 
advance  and 
interest  on 
property 
comprised  in 
Mortgage. 


Covenants  in 
principal 
Mortgage  to 
apply. 


of ,  mentioned  in  the  Principal  Indenture,  were  demised  by 

the  Mortgagee  to  the  Borrower    for  the  residue   of   the  term 

granted  by  that  Lease  (except  the  Inst days    thereof)]   by 

way  of  mortgage  for  securing  payment  to  the  Mortgagee  of 
the  princii)al  sum  of  t'1,000,  with  interest  thei'eon  at  the  rate 
of  i' —  per  cent,  per  annum  : 

And    whereas   the   said   principal    sum    of  £ ,    with   the 

current  half-yearly  interest  thereon,  is  still  owing  to  the  Mort- 
gagee upon  the  security  of  the  Principal  Indenture : 

And  whereas  {Form  No.  2a,  sai/i)i(i  "  the  further  snm 
of  J6 ")  : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance, 
&c.  (For)iis  Nos.  3,  4,  and  6,  tlte  coiisidci-atiini  hciiKj  the  sum  of 
£500,  and  the  day  for  payment  of  that  sum  hi>in<i  tJic  next  half- 
yearJy  day  fixed  bi/tJic  Mortgage  for  paiimcnt  of  interest): 

And  further,  that  the  hereditaments  conveyed  [demised] 
by  the  Principal  Indenture  shall  stand  charged  with  and  shall 
not  be  redeemed  except  upon  payment  of  the  said  sum  of 
.£500  and  the  interest  thereon  hereinbefore  covenanted  to  be 
paid,  as  well  as  the  said  sum  of  £1,000  and  the  interest  thereon 
secured  by  the  Principal  Indenture : 

And  further,  that  all  the  covenants  and  provisions  contained 
in  the  Principal  Indenture  shall  apply  and  have  effect  for 
securing  the  j^ayment  of  the  principal  mcney  and  interest 
hereby  covenanted  to  be  paid  in  the  same  manner  as  if  the 
whole  principal  money  secured  by  the  Principal  Indenture  and 

these   presents  (making  the  aggregate  sum  of  £ )  and  the 

interest  thereon  had  been  originally  secured  by  the  Principal 
Indenture  [and  so  that  the  provision  for  reduction  of  the  rate 
of  interest  contained  in  the  Principal  Indenture,  and  the  pro- 
vision therein  contained  restricting  the  right  of  calling  in  or 
paying  off  the  principal  money,  shall  apply  to  and  include  the 
principal  money  and  interest  hereby  secured  (/>)]. 

In  witness,  &c. 


{h)  The  words  within  square  brackets  will  only  l)e  used  when  api^licable. 


mental  deed. 
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(B.)   Where  the  Further  Charge  is  expressed   to   he  supplemental 
to  the  Mortgage. 

THIS  INDENTURE,  made,  Sec.  {Date  and  parties,  as  above)  : 

Whereas  these  presents  are  supplemental  to    an    Indenture  Bysuppie- 
(hereinafter  called    the    Principal  Indenture)    dated,    &c.,    and 
made,    &c.,   being  a  mortgage  of  a   [leasehold]    messuage  and 

lands,  called Farm,  situated  in  the  Parish  of ,  in  the 

County   of   ,  to  secure  payment  by  the  Borrower    to    the 

Mortgagee  of  the  principal  sum  of  M ,  with  interest  thereon 

at  the  rate  of  ^ —  per  cent,  per  annum  [or,  if  tJie  further  charge 
is  u-ritteu  at  the  end  of  the  mortgage,  "  Supplemental  to  the  above- 
written  Indenture  of  Mortgage  (e),  (hereinafter  called  the 
Principal  Indenture)  "]  : 

And  whereas,  &c.  (;v'.s^  to  he  the  same  as  (A.)). 


(C.)    Where  thr  Further  Charge  is  indorsed  on  the  Mortgage  (d). 

THIS    INDENTUEE,   made    the   day    of    ,     19—,  Byindorse- 

Between  the  within-named  A.  B.  (hereinafter  called  the 
Borrower),  of  the  one  part,  and  the  within-named  C.  D.  (herein- 
after called  the  Mortgagee)  of  the  other  part : 

Whereas  the  principal  sum  of  £ ,  secured  by  the  within- 
written  Indenture,  still  remains  owing,  with  the  current  interest 
thereon  {Agreement  for  further  advance,  Form  No.  2a,  saying 
"further  sum  ") : 

NOW,  &c.  {The  rest  will  he  the  same  as  (A.),  substituting  "  the 
within-written  Indenture  " /or  "  the  Principal  Indenture.") 
In  witness,  &g. 

(c)  It  is  assumed  that  the  later  deed  is  written  at  the  end  of  the  mortgage 
deed.  If,  as  is  sometimes  done,  it  is  engrossed  on  a  sej^arate  parchment 
and  attached  to  the  principal  deed  after  execution,  the  principal  deed  must 
be  recited  or  referred  to  sufficiently  for  identiBcation,  just  as  if  there  were 
no  annexation. 

{(1)  If  the  further  charge  is  written  at  the  end  of,  instead  of  indorsed  on, 
the  mortgage,  it  may  be  either  expressed  to  be  supplemental  as  in  (B.), 
or  this  form  (C.)  may  be  used,  substituting  "above"  for  "within" 
throughout. 

P.  60 
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Recital  of  two 
deeds  of 
Further 
Charge. 


That  money 
remains  due. 


Agreement  for 

further 

advance. 


No.    II. 

FURTHER  CHARGE  where  there  have  been  several  Priok 
Further  Charges. 

(A.)   Wltere  the  Mortgage  and  prior  Further  Charges  are  recited. 

THIS  INDENTURE,  made,  &c.  {Parties,  defiuitions  and  recital 
of  Mortgage,  as  in  No.  I.) : 

And   whereas  by  two  Indentures  of  Further  Charge  dated 

respectively  the  day  of  and  the day  of   , 

and  made  between  the  parties  hereto  and  in  the  same  order, 
the  hereditaments  comprised  in  the  Principal  Indenture  were 
charged  with   the  payment  by  the  Borrower  to  the  Mortgagee 

of    the  further  sums  of   J6 and    J6 (making  with  the 

said   sum  of  J6 {tJie  original  debt)  the    aggregate    principal 

sum  of  £ )  and  interest  thereon  : 

And  whereas   the   said   aggregate   principal  sum    of  £ , 

with  the  current  interest  thereon,  is  still  owing  to  the  Mortgagee 
upon  the  security  of  the  Principal  Indenture  and  the  recited 
Indentures  of  Further  Charge  : 

And  whereas  {Form   No.  2a,  saying  "further  sum"): 

NOW  THIS  INDENTURE,  &c.(confiH»e  as  in  last  Precedent  {A.), 
but  saying  after  "  covenanted  to  he  paid  "   as  well  as  the  said 

aggregate  sum  of  £ and  the  interest  thereon,  secured  by  the 

Principal  Indenture  and  the  recited  Indentures  of  Further 
Charge). 

In  witness,  &c. 


By  supple- 
mental deed. 


(B.)   Where  the  deed  is  exjn-essed  to  he  supplemental  to  the 
p>revious  ones. 

THIS  INDENTURE,  made,  &c.  (Parties  and  dejinitions  as  above): 

Whereas  these  presents  are  supplemental  to  an  Indenture 

(hereinafter  called  the  Principal  Indenture)  dated  the day  of 

,  and  made  between  the  parties  hereto  and  in  the  same 


order,  being  a  mortgage  of  [leasehold]  lands  and  hereditaments, 
situated  at,  &c.,  for  securing  payment  by  the  Borrower  to  the 
Mortgagee  of  the  principal  sum  of  £ and  interest  thereon, 
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and  are  also  supplemental  to  two  Indentures  of  Further  Charge 

made  between  the  same  parties,  dated  respectively  the day 

of and  the day  of ,  whereby  the  said  lands  and 

hereditaments  were  charged  with  the  payment  by  the  Borrower 

to  the  Mortgagee  of  the  further  sums  of  £, and  J6 (making 

together  with  the  said  sum  of  ,i' the  aggregate  principal  sum 

oft' )  and  interest  thereon  [or,  supplemental  to  the  above- 
written  Indentures  of  Mortgage  and  Further  Charge  dated 
respectively  {datcsy]  : 

And  whekeas,  &c.  (TIw  rest  to  he  the  same  as  (A.).) 

In  witness,  ifec. 

(C.)    Where  this  Further  Charge  and  the  previous  ones  are 
indorsed  o)i   the  Mortgage  (e). 

THIS  INDENTURE,  made  the day  of ,  19—,  Between  Parties. 

the  within-named  A.  B.  (hereinafter  called  the  Borrower)  of  the 
one  part,  and  the  within-named  C.  D.  (hereinafter  called  the 
Mortgagee)  of  the  other  part : 

Whereas  the  principal  sums  of  £ ,  £ ,  and  £— — ,   state  of  moit- 

secured  by  the  within-written  Indenture  of  Mortgage  (hereinafter  ^*^®  '^®^*^' 
called  the  Principal  Indenture),  and  the  Indentures  of  Further 

Charge  indorsed  thereon,  and  dated  respectively  the  day  of 

and  the  day  of  ,  still  remain  owing  with  the 

current  half-yearly  interest  thereon  : 

NOW,  &c.  {Rest  the  same  as  (A.).) 
In  witness,  &c. 

No.  III. 

FURTHER  CHARGE  on  Copyholds.  Variations  to  provide 
for  the  cases  :  (1)  Where  there  has  been  No  Conditional 
Surrender  ;  (2)  Where  there  has  been  a  Conditional 
Surrender  and  No  Admission  ;  and  (8)  Where  there 
has  iteen  An  Admission. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  ^^c.  (herein-  Parties, 
after  called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &.c. 
(hereinafter  called  the  Mortgagee),  of  the  other  part : 

(e)  See  note  ('/)  to  last  Precedent. 
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Recital  of 
Mortgagie  of 
coi^yholds. 


Where  no 

conditional 

surrender. 

[Wliere  a 
conditional 
surrender.  ] 


Whereas  these  presents  are  supplemental  to  an  Indenture  of 
Mortgage  (hereinafter  called  the  Principal  Indenture)  dated  the 

day  of ,  and  made  between  the  Borrower  of  the  one 

part  and  the  Mortgagee  of  the  other  part,  whereby  the  Borrower 
covenanted  with  the  Mortgagee  that  the  Borrower  would  sur- 
render to  the  lord  of  the  Manor  of ,  in  the  County  of , 


certain  copyhold  hereditaments  known  as 


parcel  of   the 


said  Manor,  To  the  Use  of  the  Mortgagee  and  his  heirs  accord- 
ing to  the  custom  of  the  said  Manor,  subject  to  the  usual  proviso 
for  making  void  the  said  surrender  on  payment  (on  a  date  since 
passed)  by  the  Borrower  to  the  Mortgagee  of  the  sum  of  i;  1,000, 
with  interest  thereon  at  the  rate  of  £ —  per  cent,  per  annum  : 

And  whereas  no  surrender  has  ever  been  made  pursuant  to 
the  recited  covenant : 

[And  whereas  on  the day  of the  Borrower  out  of 

court  surrendered  the  said  hereditaments  into  the  hands  of  the 
lord  of  the  said  Manor  by  the  hands  and  acceptance  of  his 
steward  according  to  the  custom  of  the  said  Manor,  To  the  Use 
of  the  Mortgagee  and  his  heirs  at  the  will  of  the  lord  according 
to  the  said  custom  and  by  and  under  the  rents,  fines,  suits  and 
services  therefor  due  and  of  right  accustomed,  but  subject  to  a 
condition  for  making  void  such  surrender  if  the  Borrower  should 
(on  a  date  since  passed)  pay  to  the  Mortgagee  the  said  sum  of 
i;l,000,  with  interest  thereon  at  the  rate  aforesaid]  : 

[And  whereas  on  the day  of  the  Mortgagee  was 

duly  admitted  to  the  said  hereditaments  pursuant  to  the  recited 
Surrender,  To  Hold  to  him  and  his  heirs  by  copy  of  court  roll, 
at  the  will  of  the  lord,  according  to  the  said  custom  by  and  under 
the  rents,  fines,  suits  and  services  therefor  due  and  of  right 
accustomed]  : 

And  whereas  the  said  princii^al  sum  of  i^  1,000,  with  the 
current  half-yearly  interest  thereon,  is  still  due  to  the  Mortgagee 
upon  the  security  aforesaid  : 

And  whereas  {Form  No.  2a,  saijiiKj  "  further  sum  ") : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 
Covenant  to  1,  (i.)  In  pursuance  &('.  {For))ts  Xos.  3,  4i,and  &,  the  consideration 

pay  principal  r  r\  t     i         t  -  r     i  i     • 

and  interest.  being  the  suiu  oj  ii500  and  the  day  for  iMyment  of  that  sum  being 
the  next  half -yearly  day  fixed  by  the  Mortgagee  for  payment  of 
interest) : 


[Where  an 
admission 
pursuant  to 
the  conditional 
surrender.] 


State  of  mort- 
gage debt. 


Agreement  for 

further 

advance. 
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(ii.)  And  further,  that  the  hereditaments  comprised  in  the  Charge. 
Principal  Indenture  shall  stand  charged  with  and  shall  not  be 
redeemed  except  upon  payment  of  the  said  sum  of  £500  and  the 
interest  thereon  hereinbefore  covenanted  to  be  paid,  as  well  as  the 
said  sum  of  £1,000   and  the  interest  thereon,  secured  by  the 
Princij)al  Indenture,  and  so  that  the  covenant  to  surrender  con-  where  no 
tained   in  that    Indenture  shall    henceforth  be  read   and  have  surrender, 
effect  as    if    the    proviso    for  making  void  the    said    surrender 
were   on  payment  of  the  said    sura  of   £500    and   the  interest 
thereon  as  well  as  the  said  sum   of  £1,000   and   the  interest 
thereon  : 

(iii.)  And  further  {Covenants  in  principal  niortfiagt'  to  apply  as 
in  Precedent  I. a). 

[2.   {Omit  the  iconls  in  clause  1  (//.)  siip.  "  and  so  that  the  covenant   [wiiere  a 
to  surrender"  to  the  end  of  that  sub-clause,  and  add  new  covenant  l'^rrendev\ut 
to  surrender,  Form   Xo.   10,   new  declaration    of  trust  until  sur-  no  admission.] 
render,   as  in   Form   Xo.  10a,  and  new  jMirer   of  attorneij,   Form 
Xo.  10b.      The  condition   for  niahi)ig  void    the   new  surrender  will 
he   on   payment  of  the    agfireyate    mortgage    debt    of  £1,500    a)id 
interest.)!^ 

['2a.  {Oniit  the  words  i)i  clause  1  (//.)  sup.  "and  so  that  the  covenant  [where  both  a 
to  surrender"  to  the  end  of  that  sub-clause,  and  add  the  following  sZw^ind 
clause:)  For  the  consideration  aforesaid  the  Borrower  hereby  admission.] 
authorises  the  Mortgagee  and  the  persons  deriving  title  under 
him  to  do  all  such  acts  and  things  as  may  be  necessary  and 
proper  for  the  purpose  of  entering  notice  on  the  court  rolls  of 
the  said  Manor  that  the  said  admission  shall  be  deemed  to  have 
been  taken  for  the  purpose  of  securing  the  said  sum  of  £500 
and  the  interest  thereon,  as  well  as  the  said  sum  of  £1,000  and 
the  interest  thereon,  as  if  the  Mortgagee  had  been  admitted 
to  the  said  hereditaments  pursuant  to  a  surrender  subject  to  a 
condition  for  making  void  the  same  on  payment  of  l)oLh  the  said 
sums  and  the  interest  thereon,  and  the  Borrower  hereb}' 
irrevocably  appoints  the  Mortgagee  and  the  persons  deriving 
title  under  him,  or  his  substitute  or  substitutes,  to  be  the  attorney 
and  attorneys  of  the  Borrower  for  him  and  in  his  name  and  on 
his  behalf  to  do  and  sign  all  such  acts,  documents  and  things 
as  may  be  necessary  and  proper  for  giving  effect  to  the  provisions 
of  this  clause.] 

In  witness,  &c. 
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No.  IV. 


FURTHER    CHARGE     on    Freeholds     irhere   a    Second 
Mortgagee  Concurs  io  Postpone  his  Security. 


Parties. 


Eecital  of 
First  Mortgage. 


Recital  of 
Second  Mort- 
gage. 


Agreement  for 

further 

advance. 

Agreement  by 
Second  Mort- 
gagee to 
postpone  liis 
security. 

Covenant  to 
pay  principal 
and  interest 
and  charge. 

Grant  of 
priority  by 
Second 
Mortgagee. 


THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Borrower),  of  the  1st  part,  C.  I).,  of,  &c.  (herein- 
after called  the  Second  Mortgagee),  of  the  2nd  part,  and  E.  F., 
of,  &c.  (hereinafter  called  the  First  Mortgagee),  of  the  3rd  part: 

{Piccite  First  Mortgage,  as  in  Precedent  I.  of  this  Section,  calling  it 
the  Princival  Indenture,  and  saying  First  Mortgagee,  instead  of 
Mortgagee)  : 

And  whereas  by  an  Indenture  (hereinafter  called  the  Second 

Mortgage)  dated  the  day  of  ,  and  made  between  the 

Borrower  of  the  one  part  and  the  Second  Mortgagee  of  the  other 
part,  the  Borrower  conveyed  the  said  hereditaments  (subject  to 
the  Principal  Indenture  and  to  the  said  principal  sum  of  £1,000 
and  the  interest  thereon  thereby  secured)  to  the  Second  Mortgagee 
in  fee  simple  by  way  of  mortgage  for  securing  the  payment  to 
the  Second  Mortgagee  of  the  principal  sum  of  Jc'IBO,  with  interest 
thereon  as  therein  mentioned  : 

{Agreement  for  further  advance  of  £'500  hi/  Fiist  Mortgagee ; 
adapt  Form  No.  2a)  : 

And  whereas  the  Second  Mortgagee  has,  at  the  request  of  the 
Borrower,  agreed  to  join  in  these  presents  for  the  purpose  of 
postjDoning  the  Second  Mortgage  to  the  security  hereby  made  : 

NOW    THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance,  &c.  (continue  as  in  Precedent  I.  oftliis  Section 
to  the  end,  and  add  tit  e  folio  wing  clause) : 

2.  In  further  pursuance  of  the  said  agreement  and  in  considera- 
tion of  the  premises,  the  Second  Mortgagee,  at  the  request  of  the 
Borrower,  hereby  agrees  that  the  hereditaments  comprised  in  the 
Principal  Indenture  shall  stand  charged  with  the  payment  of 
the  two  sums  of  £1,000  and  £500  and  the  interest  thereon 
thereby  and  by  these  presents  respectively  secured  in  priority 
to  the  principal  sum  of  £250  and  the  interest  thereon  secured  by 
the  Second  Mortgage,  and  in  like  manner  as  if  the  Principal 
Indenture  had  been  originally  executed  for  securing  the  aggregate 
sum  of  £1,500  and  interest. 
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B.  (Add  acknoidedgnieni  Jnj  Second  Mortgagee  of  tlie  right  of  the 
First  Mortgagee  to  production  of  the  Second  Mortgage.  See  Form 
No.  6,  Sect.  III.,  Purchase  Deeds,  p.  317,  sup.) 

In  witness,  &c. 

No.  V. 

FURTHER  CHARGE  on  a  Life  Interest  and  Policy  and 
Assignment  of  a  Fuether  Policy  (/). 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein-  Parties, 
after  called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Mortgagee),  of  the  other  part : 

Whereas   these  presents  are  supplemental  to  an  Indenture  Recitals. 
(hereinafter  called  the  Principal  Indenture)  dated,  &c.,  being  a  Deedsuppie- 

^  _  •'•  .  .        mental. 

mortgage  of  the  life  estate  of  the  Borrower  in  the  C.  Estate,  in 
the  County  of  G.,  and  of  his  life  interest  in  certain  investments 
and  of  certain  policies  of  assurance  on  the  life  of  the  Borrower 
for  securing  payment  to  the  Mortgagee  of  the  sum  of  i.'5,000  and 
interest  thereon  at  the  rate  of  £ —  per  cent,  per  annum  : 

And  whereas  the  said  sum  of  i;5,000  secured  by  the  Principal  state  of  mort- 
Indenture,  with  the  current  half-year's  interest  thereon,  is  still  due :     '  *" 

And  whereas  the  Borrower  has  effected  the  further  policy  of  Another 
assurance  on  his  life  hereinafter  mentioned  and  assigned  :  assuiance. 

And  whereas  {Form  No.  2b)  :  Agreement  for 

advance  and 

NOW  THIS   INDENTURE  WITNESSETH  and  it   is   hereby  further 

security. 

agreed  as  loUows : — 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Covenant  for 
the  sum  of  £1,000  now  paid  by  the  Mortgagee  to  the  Borrower  titrfurther 
(the  receipt,  d-c),  the  Borrower  (covenant,  Forms  Nos.  4  and  6,  to  l^^'^H'^''^ 
pay  the  further  sum  of  £1,000  and  interest  on  next  half-yearly 
day  and  interest  half-yearly  on  the  same  days  as  in  tJie  Principal 
Indenture,  and  adding  tJie  folio  wing  words)  ; — 

And  further,  that  the  hereditaments,  annual  income,  policies,  And  Further 
and  money  respectively  demised  and  assigned  by  the  Principal      ^'^^°^' 
Indenture  shall  stand  charged  with  and  shall  not  be  redeemed 
except  upon  payment  of  the  said  sum  of  £1,000  and  the  interest 
thereon  hereinbefore  covenanted  to  be  paid,  as  well  as  the  said 

(/)  New  notice  as  to  the  original  policies  should  be  given  as  well  as  notice   New  notices, 
of  the  assignment  of  the  new  ])olicy  to  the  insurance  society.     Also  notice 
should  be  given  to  all  the  trustees  of  the  document  creating  the  life  interest. 
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Assignment  of 
new  policy. 


Covenants  in 
principal  deed 
to  apply. 


[Provisions  for 
reduction  of 
interest  and 
term  of 
advance  to 
apply.] 


sum  of  i^5,000  and  the  interest  thereon  secured  by  the  Principal 
Indenture. 

2.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial 
Owner,  hereby  assigns  unto  the  Mortgagee 

All  that  policy  of  assurance  effected  in  the  name  and  on  the 

life  of  the  Borrower  for  the  sum  of  £ with  the Insurance 

Company  dated,  &c.,  and  numbered,  &c.,   and  at   the   annual 

premium  of  £ ,  and  the  said  sum  of  £ and  all  other  money 

to  become  payable  thereunder  and  the  full  benefit  thereof, 

To  HAVE  AND  EECEivE  the  Same  unto  the  Mortgagee,  subject  to 
the  like  right  of  redemption  as  immediately  after  the  execution 
of  these  presents  and  under  the  Principal  Indenture  and  these 
presents  will  be  subsisting  with  respect  to  the  said  hereditaments, 
annual  income,  policies  and  money  respectively  demised  and 
assigned  by  the  Principal  Indenture. 

3.  The  Borrower  hereby  covenants  wath  the  Mortgagee  that 
all  the  covenants  and  provisions  contained  in  the  Principal 
Indenture  shall  apply  and  have  effect  with  respect  to  the  policy 
hereby  assigned,  and  also  for  securing  the  payment  of  the 
principal  money  and  interest  hereby  covenanted  to  be  paid,  in 
the  same  manner  as  if  the  whole  principal  money  secured  by 
the  Principal  Indenture  and  these  presents,  making  together  the 
sum  of  iL'6,000  and  the  interest  thereon,  had  been  originally 
secured  by  the  Principal  Indenture,  and  as  if  the  policy  hereby 
assigned  had  been  thereby  assigned  for  securing  the  payment  of 
the  said  aggregate  sum  of  .4*6,000  and  the  interest  thereon,  and 
as  if  the  said  aggregate  sum  and  all  the  said  policies  had  been 
actually  mentioned  and  included  in  the  covenants  and  provisions 
contained  in  the  Principal  Indenture. 

[4.  The  provision  for  reduction  of  the  rate  of  interest  contained 
in  the  Principal  Indenture  and  the  provision  therein  contained 
restricting  the  right  of  calling  in  or  paying  off  the  principal 
money  shall  apply  to  and  include  the  principal  money  and 
interest  hereby  secured  in  like  manner  as  if  the  aggregate 
principal  sum  of  .46,000  had  been  originally  secured  by  the 
Principal  Indenture  and  the  covenants  and  provisions  of  that 
Indenture  had  aytplied  to  the  policy  hereby  assigned  in  the 
manner  in  which  the  same  are  so  applied  by  the  covenant  of  the 
Borrower  hereinbefore  contained  (/y).] 

In  witness,  Sec. 


{g)  This  clause  will  only  be  used  wHen  applicable. ' 
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Section  II. 

TEAXSFEES   OF   MOETGAGES. 

No.  I. 

TEANSFEE  oj  a  Mortgage  of  Freeholds  icitlwut  the  Con- 
currence of  the  Mortgagor.  Variations  uhere  there  has 
been  an  Intermediate  Transfer  or  a  Further  Charge, 
or  ichere  the  Transferors  have  paid  Increment  Value 
or  Eeversion  Duty. 

THIS  INDENTUEE,  made,  &c.  {h),  Between  A.  B.,  of,  &c.,  and  Parties. 
C.   D.,   of,  &c.  (hereinafter  called  the  Transferors),  of  the  one 
part,  and  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.  (heremafter  called  the 
Mortgagees),  of  the  other  jmrt : 

Whereas  these  presents  are  supplemental  to  an  Indenture  of  Recital  of 
Mortgage  (hereinafter  called  the  Principal  Indenture)  dated  the  ^  °^  °^°'^' 

■ day  of  ,  and  made  between  E.  S.  {the  Borrower)  of  the 

one  part,  and  the  Transferors  [en-  0.  and  P.  (hereinafter  called 
the  Original    Mortgagees)]    of  the  other  part,  whereby  certain 

freehold  hereditaments  known  as  the Estate,  in  the  County 

of  ,    were   conveyed   to  the    Transferors    [or  the  Original 

Mortgagees]  in  fee  simple  by  way  of  mortgage  for  securing  pay- 
ment to  them  [on  a  joint  account  (i)]  of  the  principal  sum  of 

i' ,  with  interest  thereon  at  the  rate  of  £. —  per  cent,  per 

annum  [reducible  on  punctual  payment  to  i —  per  cent,  per 
annum] . 

[And  whereas  by  an  Indenture  of  Transfer  dated  the  rv^^riation 

day  of ,  and  made  between  the  Original  Mortgagees  of  the  one  haTiTeeira^ 

part  and  the  Transferors  of  the  other  part,  the  said  mortgage  ^^'^'^^f®'-] 

debt  of  £ ,  with  the  interest  thereon,  was  assigned  to  the 

Transferors  absolutely,  and  the  freehold  hereditaments  comprised 
in  the  Principal  Indenture  were  conveyed  To  the  Use  of  the 
Transferors  in  fee  simple,  subject  to  the  right  of  redemption 
subsisting  therein  under  the  Principal  Indenture]  : 

(//)  Notice  of  this  transfer  should  be  given  to  the  mortgagor,  see 
Judicature  Act,  1873,  s.  25  (6).  The  stamp  will  be  6</.  ad  valorem  duty  for 
ever  J'  £100  or  part  of  £100  transferred. 

This  and  the  following  Precedents  can  readily  be  adapted  to  transfers  of  Transfer  of 

other  classes  of  mortgages,  e.q.,  of  life  interest  and  policies.  mortgage  of 

^   °     '  _  -^  '  ^  life  interest 

(/)  These  words  are  only  inserted  where  one  of  the  mortgagees  has  died,   and  policy,  Xc. 

in  which  case  his  death  should  be  recited,  and  see  Conv.  Act,  1881,  s.  61. 
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[Variation 
wliere  tliere 
has  been  a 
Further 
Charge.] 


State  of  mort- 
gage debt. 


[Variation 
where  mort- 
gagees have 
paid  land 
value  duties.] 


Interest  on  a 
mortgage  debt 
in  the  case  of 
a  transfer. 


Costs  of 
transfer. 


[And  whekeas  these  presents   are   also    supplemental  to  an 

Indenture  of  Further  Charge  dated  the  day  of  ,  and 

made  between  the  liorrower  (/)  of  the  one  part,  and  the  Trans- 
ferors of  the  other  part,  whereby  the  Borrower  charged  the 
hereditaments  comprised  in   the  Principal  Indenture  with  the 

payment  to  the  Transferors  of  the  further  sum  of  M (making 

with  the   said  sum  of   £ — —   (tltc  ori<iinal  debt)  the  aggregate 

principal   sum   of   J6 ),   with   interest    thereon  at  the    rate 

aforesaid] : 

And  whekeas  the  said  [aggregate]   principal  sum  of  Ju • 

still  remains  owing  to  the  Transferors  upon  the  security  of  the 
Principal  Indenture  [and  the  recited  Indenture  of  Further 
Charge] ,  with  interest  thereon  from  the day  of last  (m) : 

[And  whereas  the  Transferors  in  the  year  19 —  paid  the  sum 

of  M in  respect  of  increment  value  [reversion]  duty  and  the 

costs  of  paying  the  same  attributable  to  the  hereditaments  com- 
prised in  the  Principal  Indenture  and  accordingly  the  said  sum 

of  M- •  (amount  of  duiij  aiul  costs)  as  well  as  the  said  sum  of 

.i {amonnt  secured,  hy  mort(ia<ie)  making*  the  aggregate  sum 

of  i' with  interest  thereon  from  the  — —  day  of remains 

owing  on  the  security  of  the  Principal  Indenture  {mm).'] 

(?)  If  this  recital  is  used,  see  that  the  mortgagor  is  defined  as  the  borrower 
in  the  recital  of  the  mortgage. 

(7?^)  As  the  mortgagor  does  not  concur  there  will  probably  be  interest, 
accruing  or  accrued,  to  be  transferred.  Ad  valorem  duty  must  be  paid  on 
interest  in  arrear,  but  not  on  interest  which  has  not  accrued  due  at  the  date 
of  the  transfer:  Alpe,  11th  ed.,  176. 

Where  the  mortgagor  concurs,  interest  in  arrear  at  the  date  of  the  mortgage 
can  be  added  to  the  security  by  the  transferee  :  Ayneiv  v.  Kiiuj,  1902,  1  Ir.  R. 
471. 

Where  a  mortgage  is  transferred  without  the  concun-ence  of  the  mortgagor, 
the  mortgagee  takes  subject  to  the  state  of  account  between  the  transferor  and 
the  mortgagor :  Dixon  v.  Winch,  1900,  1  Ch.  at  p.  742;  69  L.  J.  Ch.  -iGi) ;  Tur)ur 
V.  Smith,  1901,  1  Ch.  213;  70  L.  J.  Ch.  144.  In  practice  an  arrangement  is 
often  made  between  the  transferor  and  the  mortgagee,  under  M'hich  the 
mortgagee  pays  the  interest  down  to  the  date  of  the  transfer  to  the  transferor, 
and  the  transferor  gives  him  a  separate  receipt  and  an  authority  to  receive 
and,  if  necessary,  to  apply  in  the  name  of  the  transferor  for  the  interest 
accrued  down  to  the  date  of  the  transfer. 

The  mortgagee  cannot  add  the  costs  of  transfer  to  the  security  if  the 
mortgagor  does  not  join  :  lie  Raddiffe  (1S56),  22  Beav.  201.     The  trustee  of 
a   term,    which  has  been  mortgaged,  can  charge  the  costs  of  obtaining  a 
transfer  on  the  settled  property  :  HcuhJI  v.  Iiis]Kypi>  (1893),  62  L.  J.  Ch.  985. 
{mm)  See  Fin.  (1909-10)  Act,  1910,  s:  39  (4). 
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And   wheeeas    the   Mortgagees   have   agreed   to  pay   to   the  Agreement  for 

Transferors  the  sum  of   £ upon    having  such  transfer  as 

hereinafter  appearing  of  the  said  [aggregate]  principal  sum  of 
£ and  interest  and  the  securities  for  the  same  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Assignment  of 

the  sum  of  M now  paid  hy  the  Mortgagees  to  the  Transferors  "J^J  hufrest. 

(the  receipt  of  which  sum  the  Transferors  hereby  acknowledge),  the 
Transferors,  As  Mortgagees,  hereby  assign  unto  the  Mortgagees 

All  that  the  [aggregate]  principal  sum  of  i owing  upon 

the  security  of  the  Principal  Indenture  [and  the  recited  Indenture 
of  Further  Charge]  and  all  interest  due  or  to  become  due  thereon 
and  the  full  benefit  of  and  the  right  to  exercise  and  enforce  all 
powers  and  securities  for  compelling  payment  thereof, 

To  HAVE  AND  RECEIVE  the  Same  unto  tlie  Mortgagees  absolutely. 

2.  For  the  consideration  aforesaid  the  Transferors,  As  Mort-  Conveyance  to 
gagees,  hereby  convey  unto  the  Mortgagees  fei^ees!^"^' 

All  AND  SINGULAR  the  hereditaments  comprised  in  the  Prin- 
cipal Indenture  or  now  by  any  means  vested  in  the  Transferors, 
subject  to  redemption  thereunder  [and  under  the  recited  Inden- 
ture of  Further  Charge]  (n), 

To  HOLD  unto  and  To  the  use  of  the  Mortgagees  in  fee  simple, 
subject  to  such  right  of  redemption  as  is  now  subsisting  therein 
under  the  Principal  Indenture  [and  the  recited  Indenture  of 
Further  Charge] . 

In  witness,  &c.  (o). 

(«)  The  intermediate  transfer  (if  any)  should  not  be  referred  to  here;  it 
does  not  affect  the  equity  of  redemption. 

(o)  Where  the  transfer  is  effected  by  indorsement  on  the  mortgage  the 
following  form  will  be  followed  : — 

THIS  INDENTURE,  made  the day  of  ,  Between  the  By  incWse- 

within-named  A.  B.  and  C.  D.  (hereinafter  called  the  Transferors) 
of  the  one  part,  and  E.  F.,  of,  &c.,  and  G.  H.,  of,  &c.  (hereinafter 
called  the  Mortgagees),  of  the  other  part: 

Whereas  the  principal  sum  of  £ secured  by  the  within- 
written  Indenture  remains  owing  to  the  Transferors  {co)itiiuie  as 
in  tlic  text  suhstittiti)i(i  the  irords  "  the  within-written  Indenture '' 
for  "  the,  priiicijxiJ  JiidciitKre  ''  tlifomilioiil). 

In  witness,  A:c. 
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Recitals. 
Mortgage. 


That  money 
still  clue  on 
the  Mortgage 
and  belongs 
to  the  Mort- 
gagees. 


Assignment 
of  debt. 


Parcels 


Habendum. 


Conveyance 
to  self  and 
others. 


No.  II. 

TEANSFER  of  a  Moetgage(jj)  on  the  Appointment  o/New 
Trustees,  tlte  trust  not  being  disclosed. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  clc,  C.  D.,  of, 
&c.,  and  D.  B.,  of,  &c.  (hereinafter  called  the  Transferors),  of 
the  one  part,  and  the  said  C.  D.  and  X.,  of,  &c.,  and  Y.,  of,  &c. 
(hereinafter  called  the  Mortgagees),  of  the  other  part : 

Whereas  these  presents  are  supplemental  to  an  Indenture  of 
Mortgage  (hereinafter  called  the  Principal  Indenture)  dated,  &c., 
and  made,  &c.,  heing  a  mortgage  of  the  fee  simple  of  lands  and 
hereditaments  situated  at,  &c.,  for  securing  payment  to  the 
Transferors  of  the  sum  of  i' ,  with  interest  thereon  (q) : 

And  whereas  the  said  sum  of  i* ,  with  the  current  interest 

thereon,  is  still  due  on  the  security  of  the  Principal  Indenture, 
and  now  belongs  to  the  Mortgagees  in  equity  on  a  joint  account  (i): 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1,  In  consideration  of  the  premises  the  Transferors,  As  Mort- 
gagees, hereby  assign  unto  the  Mortgagees  (s) 

All  that  the  principal  sum  of  i^ now  owing  upon  the 

security  of  the  Principal  Indenture,  and  all  interest  due  and  to 
become  due  thereon,  and  the  full  benefit  of  and  the  right  to 
exercise  and  enforce  all  powers  and  securities  for  compelling 
payment  of  the  said  sum  and  interest. 

To  have  and  receive  the  same  unto  the  Mortgagees  absolutely 
on  a  joint  account. 

( ji)  I.e.,  an  investment  made  by  the  trustees  of  a  settlement  or  Will. 
This  Precedent  can  be  readily  adapted  to  the  case  of  leaseholds,  see 
Prec.  XVIII.  of  this  Section,  p.  972,  inf. 

(q)  The  mortgage  will  not  have  disclosed  any  trust  because  it  was  t;ikf'n 
after  the  creation  of  the  trust. 

(r)  This  recital  enables  the  trusts  to  be  kept  off  the  title :  He  liar  man,  <tT. 
Rij.  Co.  (1883),  24  Ch.  D.  720 ;  52  L.  J.  Ch.  808  :  Carrilt  v.  Real,  Ar. 
Advance  Co.  (1889),  42  Ch.  D.  at  p.  272  ;  58  L.  J.  Ch.  688;  see  also  Dart, 
7th  ed.,  336.  Where  the  trust  is  accidentally  disclosed  to  a  purchaser,  see 
lie  Blaiherg  and  Abrahams,  1899,  2  Ch.  340  ;  (18  L.  J.  Ch.  578. 

(s)  Under  s.  50  of  the  Con  v.  Act,  1881,  freehold  land  and  a  thing  in  action 
may  be  conveyed  by  a  person  to  himself  jointly  with  another  person.  Before 
the  Act  it  was  necessary  to  convey  to  one  of  the  new  trustees  to  the  use  of 
all  the  future  trustees. 
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2.  Foe  the  consideration  aforesaid  the  Transferors,  As  Mort-  Conveyance 


of  lands. 


gagees,  hereb}^  convey  unto  the  Mortgagees 

A.LL  the  hereditaments  comprised  in  and  conveyed  by  the 
Principal  Indenture, 

To  HOLD  unto  and  To  the  use  of  the  Mortgagees  in  fee  simple, 
subject  to  such  right  of  redemption  as  is  now  subsisting  therein 
on  payment  of  the  said  sum  of  £ and  the  interest  thereon  : 

3.  {Form  No.  47,  as  to  implied  covenants.) 

In  avitness,  &c.  (0  • 


No.  III. 

TRANSFEE  of  a  Mortgage,  made  in  consideration  of  a 
Marriage,  of  Freeholds,  Copvholds  and  Leaseholds, 
the  Mortgage  Debt  being  held  on  the  Trusts  of  the  Settle- 
ment of  even  date. 

See  Precedents  in  Settlements  (Personal),  Vol.  II. 


No.  IV. 

'J  RANSFEPi  of  the  Mortgage  referred  to  in  the  last  Prece- 
dent on  tlir  appointment  of  a  New  Trustee  of  the 
Mortgage  Debt,  the  Trusts  o/  the  Settlement 6c/?;(/  ke2)t 
of  the  title. 

See  Precedents  of  Appointments  of  New  Trustees,  Vol.  II. 


No.  V. 

TRANSFER  of  a  Mortgage  (f  Freeholds  where  there  hare 
been  several  Further  Charges  and  Transfers  (k),  the 
Mortgagor  not  Concurring. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of.  Sec,  and  C.  D.,  Parties. 
of,  &c.  (hereinafter  called  the  Transferors),  of  the  one  part,  and 

(<)  If  the  debt  transferred  exceeds  £2,000,  the  deed  should  be  stamped   Stamp. 
ad  valorem  to  avoid  the  doubt  whether  the  10s.  stamp  brings  the  trusts  on  the 
title,  see  Wolst.  Conv.  Acts,  9th  ed.,  127. 

((()  A  Precedent  in  this  form  may  be  found  useful  where  there  have  been 
many  further  charges  and  transfers. 
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Recital  of 
Mortgage. 


Recital  of 
effect  of 
Further 
Charges 
in  first 
Schedule. 


Recital  of 
effect  of 
Transfers  i 
second 
Schedule. 


State  of  mort- 
gage debt. 


Agreement  for 
transfer. 


E.  F.,  of,  lIc,  and  G.  H.,  of,  Szc.  (hereinafter  called  the  Mort- 
gagees), of  the  other  part  : 

Whereas  these  presents  are  supplemental  to  an  Indenture  of 
Mortgage  (hereinafter  called  the  Principal  Indenture)  dated, 
&c.  {co)itinu<'  as  in  Form  No.  1a,  dcftniufi  Ihc  Mortfiarior  as  the 
Borrower  and  the  Oiifiinal  Mortfiafiees  as  the  Original  Mortgagees) : 

And  WHEREAS  by  the  several  Indentures  of  Further  Charge 
mentioned  in  the  first  Schedule  hereto  the  Borrower  charged  the 
hereditaments  comprised  in  the  Principal  Indenture  with  the 
payment  of  the  further  sums  mentioned  in  that  Schedule  (making 

with  the  said  j)rincipal  sum  of  jL* the  aggregate  principal 

sum  of  £ ),  with  interest  thereon  at  the  rate  aforesaid  : 

And  WHEREAS  under  the  several  Indentures  of  Transfer  men- 
tioned in  the  second  Schedule  hereto  the  said  aggregate  principal 

sum  of  M ,  with  the  interest  thereon,  is  now  vested  in  the 

Transferors  absolutely  and  the  hereditaments  comj^rised  in  the 
Principal  Indenture  are  now  vested  in  the  Transferors  in  fee 
simple,  subject  to  the  right  of  redemption  therein  now  subsisting 
under  the  Principal  Indenture  and  the  said  Indentures  of  Further 
Charge  on  payment  of  the  said  aggregate  principal  sum  and  the 
interest  thereon  : 

And  WHEREAS  {as  i>i  Precedent  I.  of  tliis  Sectio)i,  hut  refer  to 
"  the  said  Indentures  of  Further  Charge  ") : 

And   WHEREAS   the    Mortgagees   have  agreed    to   pay  to   the 

Transferors  the  sum    of  £ upon   having  such  transfer   as 

hereinafter  appearing  of  the  said  aggregate  principal  sum  of 
£ and  interest  and  the  securities  for  the  same : 


Assignment  of 


mortgage  debt 
and  interest. 


NOW  THIS  INDENTUEE  WITiNESSETH  as  follows 


1.  In  pursuance,  &c.   {eontiniie  as  in  clause 
of  tliis  Section,  J>ut  sai/    in  the  parcels 

All  THAT  the  aggregate  principal  sum  of  £ 


1  of  Precedent  L 


owing  upon 


of 


the  security  of  the  Principal  Indenture  and  the  Indentures 
Further  Charge  mentioned  in  the  first  Schedule  hereto). 

2.  For  the  consideration  aforesaid  {continue  as  in  clause  2  oj 
Precedent  I.  of  tins  Section,  hut  say  "  the  Indentures  of  Further 
Charge  mentioned  in  the  first  Schedule  hereto"  instead  oJ  "the 
recited  Indenture  of  Further  Charge  "). 

In  witness,  &c. 
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The  Second  Schedule  above  referred  to. 
Particulars  of  Transfers. 


Names  of  Transferors. 


Names  of  Transferees. 


No.  YI. 

TRANSFER     of    Mortgage 
Mortgagor  Jo t».s  {v). 


oj     Freeholds     icltere     tlu 


THIS  INDENTURE,  made,  &c.,  Between  C.  D.,  of,  &c.  (herein-  Parties, 
after   called   the    Transferor),  of   the   1st   part,  A.  B.,  of,  &c. 
(hereinafter  called  the  Borrower),   of  the  2nd  part,  and  E.  F,, 
of,  &c.  (hereinafter  called  the  Mortgagee),  of  the  3rd  part : 

Whereas   these  presents  are  suj)plemental,   &c.  (as  in  Form 
Xo.  1a,  referring  to  tJie  Mortgagor  as  the  Borrower) : 

And  whereas  the  said  principal  sum  of  Jt remains  owing  state  of  mmt- 

to  the  Transferor  upon  the  security'  of  the  Principal  Indenture,  g^g«=<^ebt. 


(v)  A  new  covenant  from  the  mortgagor  with  the  transferee  for  pajinent  Xew  covenant 
of  the  mortgage  money  and  interest  is  unnecessary,  because  the  benefit  of  *°  V^J- 
the  existing  covenant  now  passes  to  the  transferee  at  law  luider  the  Jud.  Act, 
1873,  s.  25  (6).  But  if  the  equity  of  redemption  has  devolved  on  some  other 
person  since  the  mortgage,  a  new  covenant  from  the  owner  of  it  is  desirable, 
see  next  Precedent.  In  many  cases  a  new  covenant  is  given  as  a  matter  of 
coiu-f^e.  "Where  there  is  a  consolidation  the  new  covenant  to  pay  will  be 
placed  immediately  after  the  transfer  of  the  debt. 
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Agreement 
to  transfer. 


Assignment  of 
mortgage  debt 
and  interest. 


Conveyance  of 
mortgaged  ' 
property. 


but  all  interest  thereon  has  been  paid  up  to  the  date  of  these 
presents  (x)  : 

And  whereas  the  Mortgagee,  at  the  request  of  the  Borrower, 

has   agreed   to   pa,y  to  the  Transferor  the  sum  of  £ upon 

having  such  transfei'  of  the  said  mortgage  debt  and  interest  and 
the  securities  for  the  same  as  hereinafter  appearing : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ now  paid  by  the  Mortgagee,  at  the  request  of 

the  Borrower,  to  the  Transferor  (the  receipt  and  payment 
of  which  sum  the  Transferor  and  the  Borrower  hereby 
respectively  acknowledge),  the  Transferor,  by  the  direction  of  the 
Borrower  and  As  Mortgagee,  hereby  assigns  unto  the  Mortgagee 
(coitiniie  as  in  clause  1  of  Precedent  I.  of  this  Section). 

2.  Foe,  the  consideration  aforesaid  the  Transferor,  As 
Mortgagee  and  by  the  direction  of  the  Borrower,  hereby  conveys 
and  the  Borrower,  As  Beneficial  Owner,  hereby  conveys  and 
confirms  unto  the  Mortgagee 

All  and  singular  the  lands  and  hereditaments  comprised  in 
the  Principal  Indenture  and  now  vested  in  the  Transferor, 
subject  to  redemption  thereunder,     • 

To  HOLD  unto  and  To  the  use  of  the  Mortgagee  in  fee  simple, 
subject  to  such  right  of  redemption  as  is  now  subsisting  therein 
under  the  Principal  Indenture. 

3.  (Aehl  Form  No.  49  and  ani/  other  special  clauses  which  ma))  he 
required  for  extending  tlie  provisions  of  the  principal  mortgage.) 

In  witness,  &c.  ' 


No.  VII. 

TEANSFER  of  Mortgage  of  Freeholds  where  the  Equity 
of  Redemption  has  passed  to  some  other  person  irho 
joins  (g). 

Parties.  THIS  INDENTURE,  made,  &c.,  Between  C.  D.,  of,  &c.  (herein- 

after called  the  Transferor),  of  the  1st  part,  A.  B.,  of,  &c.  {person 
entitled  to  equity  of  redemption)  (hereinafter  called  the  Borrower), 


Interest  paid  i^)  As  the  borrower  joins,  it  can  be  arranged  tbat  the  interest  should  be 

up  to  date.  paid  up  to  date. 

(y)  See  notes  to  last  Precedent.  "  ' 
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of  the  2nd  part,  and  E.  F.,  of,  &c.  (hereinafter  called  the 
Mortgagee) ,  of  the  3rd  part : 

Whereas  these  presents  are  supplemental  to,  &c.  (as  in  Form 
No.  1a,  but  not  defining  the  name  of  the  original  Mortgagor)  : 

And  wheeeas  (Recite  the  Conveyance,  Will,  dc,  under  which  the 
equity  of  redemption  became  vested  in  the  Borrower)  : 

And  wheeeas  the  said  principal  sum,  &c.  (continue  as  in  last 
Precedent  to  the  end,  and  then  add) : 

3.  The  Borrower  hereby  covenants  with  the  Mortgagee  to  pay  Covenant  by 

the  said  principal  sum  of  M on  the day  of next,  ei'Styof  re- 

witli  interest  thereon  from  the  date  hereof  at  the  rate  mentioned  "^a^^t^i^ai 
in  the  Principal  Indenture;    And  also,  so  long  after  the  said  money  and 

IP  ,  ..."  .  -  interest. 

Clay  01  next  as  any   prmcipal   money   remanis   due 

under  the  Principal  Indenture  or  these  presents,  to  pay  interest 
thereon  at  the  same  rate  upon  the  half-yearly  daj's  fixed  for 
payment  thereof  by  the  Principal  Indenture. 

4.  (Add  Form  No.  49  and  any  other  special  clauses  which  may 
be  required  for  extending  the  provisions  of  the  principal  mortgage.) 

In  witness,  &c. 

.No.  VIII. 

TEANSFEPi  by  Supplemental  Deed  of  a  Moetgage  in  Fee 
and  Fuethee  Chaegb  by  Executoe  of  the  survivor  of 
deceased  Moetgagees,  the  Moetgagoe  not  Concurring. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties, 
after  called  the  Transferor),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Mortgagee),  of  the  other  part : 

Whereas  these  presents  are  supplemental  to  an  Indenture  of  Recitals. 

Mortgage  dated  the day  of  ■ ,  and  made  between  E.  F.  Mortgage  and 

of  the  one  part,  and  G.  H.  and  K.  L.  (hereinafter  called  the  charge^ 
Original    Mortgagees)    of    the     other    part,     whereby    certain 
hereditaments   situated   at,   &c.,  were  conveyed   to   the   use   of 
the  Original  Mortgagees  in  fee  simple  by  way  of  mortgage  for 

securing  payment  to  them  on  a  joint  account  of  the  sum  of  £ , 

with  interest  thereon  at  the  rate  of  £ —  per  cent,  per  annum,  and 
are  also  supplemental  to  an  Indenture  of  Further  Charge  dated  the 

day  of ,  and  made  between  the  same  parties  and  in  the 

same  order,  for  securing  pavment  to  the  Original  Mortgagees  on 

p.  '  01 
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Agreement 
for  transfer. 


a  joint   account   of   the   further  sum   of   £ ,  with   interest 

thereon  at  the  rate  aforesaid,  on  the  same  hereditaments : 

And  whekeas  the  said  G.  H.  died  on  the day  of , 

1894,  and  the  said  K.  L.  died  on  the day  of ,  1900, 

having  by  his  Will  dated  the day  of  appointed  the 

Transferor  to  be  his  executor,  who  duly  proved  the  said  Will  on 
the day  of at  the Probate  Registry : 

And  whereas  the  said   principal  sums  of  £ and  £ 

are  due  to  the  Transferor  as  such  executor  as  aforesaid  on  the 
hereinbefore  mentioned  securities,  with  interest  thereon  from  the 
day  of  - — —  last  (z) : 

And    w^heeeas    the    Mortgagee    has   agreed    to   pay   to   the 

Transferor  the  said  sums  of  £ and  £ ,  and  also  the  sum 

of  £ for  the  interest  thereon  from  the  said day  of 

last  (making  together  the  total  sum  of  £ )  upon  having  such 

transfer  as  hereinafter  appearing  of  the  said  principal  sums  of 
£ and  £ and  interest,  and  the  securities  for  the  same  : 


Assignment 
of  debts. 


Conveyance  of 
hereditaments. 


NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  sum  of  £ [the  total  s»7?t]  now  paid  by  the  Mortgagee  to 

the  Transferor  (the  receipt  of  which  sum  the  Transferor  hereby 
acknowledges),  the  Transferor,  As  Personal  Representative  of 
the  said  K.  L.,  deceased,  hereby  assigns  unto  the  Mortgagee 

All  those  the  said  principal  sums  of  £ and  £ owing 

on  the  aforesaid  securities,  and  all  interest  due  and  to  become 
due  thereon  resj)ectively,  and  the  full  benefit  of  and  the  right  to 
exercise  and  enforce  all  powers  and  securities  for  compelling 
payment  of  the  said  sums  and  interest. 

To  HAVE  and  receive  the  same  unto  the  Mortgagee  abso- 
lutely. 

2.  For  the  consideration  aforesaid  the  Transferor,  As  Personal 
Rej)resentative  of  the  said  K,  L.  deceased,  hereby  conveys  (a) 
unto  the  Mortgagee 

All  the  hereditaments  conveyed  by  the  said  Indenture  of 
Mortgage  or  which  are  now  by  any  means  vested  in  the  Transferor, 

(z)  See  note  (to),  to  Prec.  I.  of  this  Section,  p.  954,  sitp. 

(a)  As  the  sui'viving  mortgagee  died  after  the  commencement  of  the  Conv. 
Act,  1881,  the  mortgaged  land,  being  freehold,  vests  in  the  executor  of 
the  last  surviving  mortgagee  under  s.  30  of  that  Act. 


TRANSFERS  OF  MORTGAGES.  963 

subject  to  redemption  thereunder  and  under  the  said  Indenture 
of  Further  Charge, 

To  HOLD  unto  and  To  the  use  of  the  Mortgagee  in  fee  simple, 
subject  to  such  right  of  redemption  as  is  now  subsisting  therein 
under  the  said  Indentures  of  Mortgage  and  Further  Charge. 

In  witness,  &c. 


No.  IX. 

TEANSFER  0/ Mortgage  o/ Freeholds  6^  Indorsed  Deed 
hij  the  Personal  Eepresentative  {h)  of  the  Survivor  of 
Two  Mortgagees  where  the  Mortgagor  joins. 

THIS  INDENTURE,  made,  &c.,  Between  C.  D.,  of,  el-c.  (herein-  Parties. 
after  called  the  Transferor),  of  the  1st  part,  the  within-named 
A.  B.,  of,  &c.  (hereinafter  called  the  Borrower),  of  the  2nd  part, 
and  G.  H.,  of,    &c.  (hereinafter  called  the  Mortgagee),  of  the 
3rd  part : 

Whereas  the  within-named  L.  M.  died  on   the  day  of  Eedtaiof 

and  the  within-naraed  N.  0.  died  on  the  • day  of  ,  Mortgagees 


and  Will  of 
survivor. 


having  by  his  Will  dated,  &c.,  appointed  the  Transferor  to  be  his 

executor,  who  on  the day  of duly  proved  the  same  at 

the Probate  Registry  : 

And   whereas    the   principal  sum  of   i' secured  l)y  the  state  of 

within-written  Indenture  still  remains  owing,  but  all  interest  »^o>^%age  debt. 
thereon  has  been  paid  up  to  the  date  of  these  presents : 

And  whereas  the  Mortgagee  has  agreed,  at  the  request  of  the  Agreement  for 

Borrower,    to   pay  the  sum  of  i; to  the  Transferor  upon  ^^■^"s^^'^- 

having  such  transfer  as  hereinafter  appearing  of  the  said  mort- 
gage debt  and  the  securities  for  the  same : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Transfer  of 

the  sum  of  £ now  paid  by  the  Mortgagee,  at  the  request  of  the  money  and 

Borrower,  to  the  Transferor  {the  receipt,  dr.),  the  Transferor,  As 
Personal  Representative  of  the  said  N.  0.,  deceased,  hereby  assigns 
unto  the  Mortgagee,  &c.  {continue  as  in  clause  1  of  Precedent  I. 
of  this  Section,  p.  955,  sup.,  oinittin;/  the  words  "  due  or  "). 

(b)  See  last  note  to  last  Precedent. 

61—2 


interest. 
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Conveyance  of 

mortgaged 

property. 


2.  For  the  consideration  aforesaid  the  Transferor,  As  the 
Personal  Representative  of  the  said  N.  0.,  deceased,  and  by  the 
direction  of  the  Borrower,  hereby  conveys  and  the  Borrower,  As 
Beneficial  Owner,  hereby  conveys  and  confirms,  Sec.  {continue  as 
in  clause  2  of  Precedent  I.  of  this  Section,  and  add  new  covenant  by 
the  Borrower  to  2>ay  principal  and  interest,  as  in  Precedent  VII.  of 
this  Section,  if  there  has  been  any  devolution  of  the  equity  of 
redemption.  Also  add,  Form  No.  49  and  any  other  special  clauses 
■which  may  be  required  for  extcndinr/  the  provisions  of  the  original 
mort[iage). 

In  witness,  &c. 


Parties. 


Recital  of 
mortgage  of 
copyholds. 


Proper  mode 
of  transferring 
copyholds. 


No.  X. 

TRANSFER  o/  Mortgage  of  Copyholds  with  the  Con- 
currence of  the  Mortgagor  (c)  where  there  has  been  a 
Conditional  Surrender. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Transferor),  of  the  1st  part,  C.  D.,  of,  &c. 
(hereinafter  called  the  Borrower),  of  the  2nd  part,  and  E.  F., 
of,  &c.  (hereinafter  called  the  Mortgagee),  of  the  3rd  part : 

Whereas  these  presents  are  supplemental  to  an  Indenture 
(hereinafter  called  the  Principal  Indenture)  dated,  &c.,  and 
made,  kc,  whereby  certain  hereditaments,  copyhold  of  the  Manor 

of ,  in  the  County  of ,  were  covenanted  to  be  surrendered 

by  the  Borrower  To  the  Use  of  the  Transferor  and  his  heirs, 
subject    to    a    condition    for   making   void   such    surrender   on 

payment  by  the  Borrower  to  the  Transferor  of  the  sum  of  i^ , 

with  interest  thereon,  on  the day  of {d)  : 

((■)  Where  the  concurrence  of  the  mortgagor  can  be  obtained,  and  the 
mortgagee  has  not  been  admitted  on  the  conditional  surrender,  the  proper 
mode  of  effecting  a  transfer  of  a  moitgage  of  copyholds  is  by  entering  iip 
satisfaction  on  the  former  conditional  surrender,  and  having  a  new 
conditional  surrender  to  the  transferee.  If,  by  reason  of  the  disability  of 
the  mortgagor,  or  anj'  other  reason,  his  concurrence  cannot  be  obtained,  the 
only  mode,  where  there  has  been  a  conditional  surrender,  of  effecting  a 
transfer  seems  to  be  that  adopted  in  Prec.  XIII.,  inf.,  unless  the  transferee 
is  willing  to  allow  the  right  to  admittance  on  the  old  conditional  surrender 
to  remain  vested  in  the  transferor  as  a  trustee  for  him  until  a  new  conditional 
surrender  can  be  obtained  from  the  mortgagor.  Where  there  has  been  no 
conditional  surrender,  then  Prec.  XVII.,  inf.,  ai-)plies. 

(rf)  See  also  Form  No.  1a,  sup.,  which  gives  a  recital  of  a  mortgage  of 
freeholds,  copyholds  and  leaseholds. 
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And  "whekeas  in  pursuance  of  the  said  covenant  contained  in  of  condi- 

the  Principal  Indenture  the  said  copyhold  hereditaments  were  render  to' 

on  the day  of surrendered  out  of  court  To  the  Use  of  Transferor. 

the  Transferor  and  his  heirs,  subject  to  such  condition  as  afore- 
said, but  the  Transferor  has  not  been  admitted  tenant  pursuant  ThatTrans- 

,       . ,  .  -,  T  f  eror  lias  not 

to  the  said  surrender  :  been  admitted. 

And    wheeeas    (Becitc   state  of  mortgage    debt   and  agreement 
for  transfer,  as  in  Precedent  VI.  of  this  Section)  : 

NOW  THIS  INDENTURE  WITNESSETH  and    it    is  hereby 
agreed  as  follows  : — 

1.  In  pursuance,  &c.   {Assignment  of  mortgage   debt,  dr.,  as  in  Transfer  of 

T)  7      i    TT       r  J.1  ■      CI     4.-      \  mortgage  debt. 

Precedent    \  I.  oj  this  bection). 

2.  (i.)  Foe  the  consideration  aforesaid  the  Borrower,  As  Bene-  Borrower 
ficial  Owner,  hereby  covenants   with    the    Mortgagee    that    the  surrender  ^° 
Borrower  will  (continue  Forms  Nos.  10,  10a,  and  10b  ((') ).  charge  on 

^  '  ...  copyholds  and 

3.  Satisfaction  shall  be  entered  up  on  the  said  Conditional  appointment 
Surrender  of  the ■  day  of at  the  cost  of  the  Borrower  (/).  ^  reement  for 

4.  (Add  P\)rm  Xo.  49  and  am/  other  spccicd  clauses  wlticli  may  entering  up 

".    .  .    ,  .    .       ,  s  satisfaction  on 

he  required  for  extending  tlte  procisions  oJ  the  original  mortgage.)      former  con- 

T  n  ditional 

In  witness,  l^C.  surrender. 


No.  XL 
WAPiEANT     to     entee    up    Satisfaction    of   Conditional 

SUEEENDEE. 

The  Manoe  of ,  [    I,    A,    B,,    of,    &c.    {Transfej-or),  heeeby 

in  the  County  of )    acknowledge    that    I    have    this    

day  of  received  from  E.  F.,  of,  &c.  {Transferee),    by  the 

direction  of  C.  D.,  of.  Sec.  {Borrower),  the  sum  of  M ,  owing 

to  me  on  the  security  of  a  Conditional  Surrender  made  to  me  by 
the  said  C.  D.  of  certain  copyhold  hereditaments    held  of  the 

said  ]\Ianor,  and  dated  the day  of ;  And  I  hereby  direct 

and  require  the  steward  of  the  said  Manor  to  enter  up  satisfaction 
of  the  said  conditional  surrender  on  the  court  rolls  of  the  said 
Manor,  and  for  so  doing  this  shall  be  his  sufficient  warrant  and 

authority. 

(Signed)     A.  B.  {tlie  Transferor). 

(e)  See  Prec.  XII.  of  this  Section  for  form  of  conditioual  surrender. 
(/)  8ee  next  Precedent  for  form  of  warrant. 
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No.  XII. 

CONDITIONAL    Suerender  by  Mortgagor  to  Transferee 
of  Mortgage. 


Recital  of 
previous 
conditioual 
surrender. 


The  Manor  of  - 
ill  the  County  of  ■ 


That  Trans- 
feror has 
not  been 
admitted. 


Payment  by 
Mortgagee, 
and  warrant 
to  enter  up 
satisfaction. 


Surrender  to 
Transferee, 


subject  to 
condition. 


,   )  WHEREAS  on  the day    of   

-  I  C.  D.  {Borroircr),  of,  &c.,  one  of  the 
copyhold  tenants  of  the  Manor,  came  before  X.  Y.,  the  steward 

of  the  Manor,  and  in  consideration  of  the  sum  of  JC paid 

to  the  said  C.  D.  (Borroircr)  by  A.  B.,  of,  &c.  (Tramfcror),  the 
said  C.  D.  surrendered  the  copyhold  hereditaments  hereinafter 
described  To  the  Use  of  the  said  A.  B.  and  his  heirs,  at  the  will  of 
the  lord,  according  to  the  custom  of  the  Manor,  by  and  under 
the  rents,  fines,  suits  and  services  therefor  due  and  of  right 
accustomed,  subject  to  a  condition  for  making  void  the  surrender 
upon  payment  by  the  said  C.  D.  to  the  said  A.  B.  of  the  sum  of 
£ ,  with  interest  thereon,  on  the day  of then  next : 

And  whereas  the  said  A.  B.  has  not  been  admitted  on  the  said 
surrender : 

And  whereas  the  said  principal  sum  remains  owing,  but  all 
interest  thereon  has  been  paid  up  to  the  date  hereof : 

And  whereas  E.  F.,  of,  &c.  {Transferee),  has,  at  the  request  of 
the  said  C.  D.,  this  day  paid  to  the  said  A.  B.  the  said  sum  of 

4' and  the  said  A.  B.  has  given  his  warrant  to  the  steward  to 

enter  up  satisfaction  of  the  said  conditional  surrender  : 

NOW  BE  IT  BEMEMBERED,  that  on  this day  of , 

19 — ,  the  said  C.  D.  came  before  the  said  X.  Y.,  of,  &c.,  steward 
of  the  said  Manor,  out  of  court,  and  in  consideration  of  the 
premises  surrendered  into  the  hands  of  the  lord  of  the  said 
Manor,  by  the  hands  and  acceptance  of  the  said  steward, 
according  to  the  custom  of  the  said  Manor 

All,  &c.  (see  Forms  in  Seet.  II.,  Purehase  Deeds). 

To  THE  USE  of  the  said  E.  F.  and  his  heirs,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  Manor,  at  and  under 
the  rents,  fines,  suits  and  services  therefor  due  and  of  right 
accustomed  : 

Subject,  nevertheless,  to  this  condition  that  if  the  said  C.  D. 

shall    on  the  day  of  next    pay   to    the    said    E.  F. 

the  sum  of  £— — ,  with  interest  thereon  at  the  rate  of   i' —  per 
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cent.  j)er  annum,  from  the  date  of  this  surrender,  then  and 
in  such  case  this  surrender  shall  be  void,  but  otherwise  shall 
remain  in  full  force. 

Taken  and  accepted  the  day  and  year  last  above  written  by  me, 

(Signed)     X.  Y.  {Steivard), 

Steward  of  the  Manor. 


No.    XIIL 

TEANSFER  of  Mortgage  of  Copyholds. — The  Mortgagor 
being  dead,  leaving  an  Infant  Heir,  his  Widow  and 
Administratrix  joins  in  the  Transfer  (by  indorsement, 
or  hy  deed  icritten  at  the  end  of  the  Mortgage). 

THIS  INDENTURE,  made,  &c..  Between  the  within-named  [or  Parties, 
above-named]  C.  D.  (hereinafter  called  the  Transferor),   of  the 
1st  part,  A.  Y.,  of.  Sec.  {administratrix  of  Mortgagor),  of  the  2nd 
part,  and  E.  F.,  of,  &c.  (hereinafter  called  the  Mortgagee),  of  the 
3rd  part : 

Whereas  {Recite  conditional  surrender  hy  X.  Y.  to  the  Trans-  Recite  con- 

.  •       r,  7xr-7-      ditional  sur- 

feror,  and  that  he  lias  not  been  admitted,  as  in  Precedott  X.  oj  this  render  to  use 

CI      ,•       \  of  Transferor, 

hection)  :  and  that  he 

And  whereas  the  said  X.  Y.  died  on  the  day  of  idmitted^^" 

intestate,  leaving  the  said  A.  Y.,  his  widow,  and  N.  Y^.,  his  only  Death  of 
son    and   customary   heir  (g),  who  was  born  on  the  day  ^Xestlte. 


of  — : 

And  w^hereas  Letters   of   Administration   to   the   estate  and  Administra- 

effects  of  the  said  X.  Y.  were  on  the  day  of  granted  to  Borrower's 

to  the  said  A.  Y.  by  the Probate  Registry  :  ^^  °^" 

And  whereas  the  principal  sum  of  £ ,    secured   by   the  state  of 

within-    [or    above-]    written   Indenture,   still  remains   ow'ing, 

{g)  Part  I.  of  the  L.  T.  Act,  1897,  does  not  apply  to  copyhold  land  in  any  Devolution 
case  in  which  an  admission  or  any  act  by  the  lord  is  necessary  to  perfect  the  ^^^  intestacy, 
title  of  a  purchaser  from  the  customary  tenant,  see  s.  1  (4),  It  has  been 
held  in  Be  SoynerriUe  and  Turner,  1903,  2  Ch.  583  ;  72  L.  J.  Ch.  727,  that  the 
Act  applies  to  an  equitable  interest  in  copyholds,  but  in  the  text  the  mortgagor 
at  his  death  was  on  the  rolls  ;  hence  the  case  does  not  apply.  It  is  assumed 
that  the  administratrix  (who  may  have  a  right  to  freebench)  has  paid  the 
interest.  She  takes  no  charge  under  the  Intestates'  Estates  Act,  1890,  where 
the  deceased  left  issue. 
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Agreement  for 
transfer. 


Transfer  of 
debt. 


Covenant  by 
Transferor  to 
procure  him- 
self to  be 
admitted,  and 
after  admit- 
tance to  sur- 
render to  use 
of  Mortgagee, 


subject  to 
right  of 
redemj)tion, 


and  in  the 
meantime  to 
stand  seised  of 
said  copyhold 
premises  in 
trust  for 
Mortgagee. 


but  all  interest  thereon  has  been  duly  paid  up  to  the  date  of 
these  presents  : 

And  wheeeas  the  Transferor  lately  applied  to  the  said  A.  Y.  to 

pay  to  him  the  said  sum   of   M ,  and  the  said  A.  Y.,  not 

having  money  in  her  hands  available  for  that  purpose,  has 
requested  the  Mortgagee  to  pay  the  same,  which  the  Mortgagee 
has  agreed  to  do,  upon  having  a  transfer  of  the  said  mortgage 
debt  and  interest,  and  the  securities  for  the  same,  in  the  manner 
hereinafter  appearing  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance,  &c.  (Assignment  of  mortgage  debt  by  the 
Transferor  at  the  request  of  A.  Y.,  as  in  Precedent  VI.  of  tJiis 
Section). 

2.  Foe  the  consideration  aforesaid  the  Transferor,  As  Mort- 
gagee, hereby  covenants  with  the  Mortgagee  that  the  Trans- 
feror will  forthwith,  at  the  cost  of  the  said  A.  Y.  or  of  the 
estate  of  the  said  X.  Y,,  deceased,  procure  himself  to  be  admitted 
tenant  of  the  copyhold  hereditaments  described  in  the  within- 
[or  above-]  written  Indenture,  pursuant  to  the  recited  con- 
ditional surrender,  and  will  as  soon  as  conveniently  may  be 
after  such  admittance,  at  the  like  cost,  surrender  the  same 
copyhold  hereditaments  into  the  hands  of  the  lord  of  the  said 
Manor 

To  THE  USE  of  the  Mortgagee  and  his  heirs,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  Manor,  at  and  under 
the  rents,  fines,  suits  and  services  therefor  due  and  of  right 
accustomed,  subject  to  such  right  of  redemption  as  is  now 
subsisting  in  the  said  hereditaments  by  virtue  of  the  recited  con- 
ditional surrender  and  the  within-  [or  above-]  written  Indenture  : 

And  will  in  the  meantime  and  until  such  surrender  stand 
possessed  of  the  said  copyhold  hereditaments.  In  teust  for  the 
Mortgagee  and  his  heirs,  subject  as  aforesaid  (//). 

In  WITNESS,  &c. 

{h)  See  next  three  Precedents  for  admissions  and  conditional  surrender. 
If  the  customary  heir  were  of  age  the  original  conditional  sui-render  could 
have  been  vacated  and  the  heir  (with  or  without  having  been  previously 
admitted)  could  have  surrendered  to  use  of  the  transferee.  In  this  case 
the  heir  would  give  a  new  covenant  to  surrender,  see  Forms  Nos.  10,  10a, 
and  10b. 
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No.     XIV. 

ADMISSION    of    original    AIortgagee    to    Copyholds,    to 
enable  liiin  to  Surrender  to  a  Transferee. 

The  Manor  of ,  i  The day  of ,  19 —  :    WHEREAS  Recite  con- 

in  the  County  of Jon  the  day  of    X.  Y.,   of,   &c.,  render^  to 'iise 

a  customary  tenant  of  this  Manor,  came  before  P.  Q.,  steward  of  Mortgagee. 
of  the  same  Manor,  out  of  court,  and  in  consideration  of  the 

sum  of  ±* to  the  said  X.  Y.  paid  by  C.  D.,  of,  &c.,  the  said 

X.  Y,  surrendered  into  the  hands  of  the  lord  of  the  said 
Manor  All,  &c.  {parcels),  To  the  Use  of  the  said  C.  D.  and  his 
heirs,  at  the  will  of  the  lord,  according  to  the  custom  of 
the  said  Manor,  at  and  under  the  rents,  fines,  suits  and  services 
therefor  due  and  of  right  accustomed,  subject,  nevertheless, 
to  a  condition  for  making  void  the  said  surrender  upon 
payment  by  the  said  X.  Y.   to  the   said  C.  D.  of  the  sum  of 

£ ,  with  interest  thereon  at  the  rate  of  £ —  per  cent,  per 

annum,  on  the day  of then  next : 

And   whereas   default    was    made   in   payment   of  the    said  That  default 
principal  sum  of  & on  the  day  mentioned  in  the  said  con- 
dition, and  the  said  principal  sum  still  remains  owing  to  the 
said   C.  D.,  but  all  interest  thereon  has  been  paid  up  to  the 
date  hereof : 


was  made. 


NOW  BE  IT  EEMEMBERED,  that   on    the  day  first  above-  Mortgagee 
mentioned  the  said  C.  D.  came  before   the  said  steward,  out  adrnftte'd^^ 
of  court,  and  praj^ed  to  be  admitted  tenant  to  the  said  copyhold 
hereditaments    surrendered   to   his  use  as   aforesaid,  to    which 
said  copyhold  hereditaments  the  lord  of  the  said  Manor  by  the 
said  steward  granted  seisin  thereof  by  the  rod. 

To  hold  unto  the  said  C.  D.  and  his  heirs,  at  the  will  of  the  Grant  to,  and 
lord,  according  to  the  custom  of  the  said  Manor,  at  and  under  Mortgagee!  °^' 
the  rents,  fines,  suits  and  services  therefor  due  and  of  right 
accustomed,  And  so  (saving  the  right  of  the  lord  and  the  right 
of  any  person  or  persons  having  an  equity  of  redemption  in  the 
said  hereditaments)  the  said  C.  D.  is  admitted  tenant  thereof 
and  pays  to  the  lord  on  such  his  admittance  a  fine  [certain]  of 
£> ,  and  his  fealty  is  respited. 
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No.  XV. 


CONDITIONAL    Surrendek    of 
Mortgagee  to  Transferee. 


Copyholds    hy    original 


The  Manor  of  - 
in  the  Couniy  of  ■ 


Consideration. 


Mortgagee 
surrenders 
copyholds, 


subject  to 

equity  of 

redemj)tion 

under 

conditional 

surrender. 


,  ^    BE    IT   EEMEMBEEED,  that  on  the 

-  j    day  of ,   19—,  C.  D.,  of,  &c., 

a   customary   tenant   of   the   said   Manor,    came  before  P.    Q., 
steward  of  the  said  Manor,  out  of  court,  and  in  consideration  of 

the  sum  of  ,i' paid  to  him  by  E.  F.,  of,  &c.  (in  satisfaction 

of  all  money  owing  to  the  said  C.  D.    on  a   conditional    sur- 
render  of   the  hereditaments   hereinafter   described   dated    the 

day  of ),  did  surrender  into  the  hands  of  the  lord  of 

the   said    Manor,    b}'   the    hands  and  acceptance    of   the   said 
steward. 

All,  &c.  (parcels)  (to  which  hereditaments  the  said  C.  D.  was 
admitted  tenant  on  the  said  conditional  surrender  on  the  day 
before  the  date  of  this  surrender,  subject  to  the  right  of  redemp- 
tion subsisting  therein). 

To  THE  use  of  the  said  E.  F.  and  his  heirs,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  Manor  by  and 
under  the  rents,  fines,  suits  and  services  therefor  due  and  of  right 
accustomed. 

Subject,  nevertheless,  to  such  right  of  redemption  as  is 
now  subsisting  therein  under  the  said  Conditional  Surrender 
dated  the  day  of  ■ . 

Taken  and  accepted  the  day  and  year  first  above  written  by 
me,  P.  Q., 

Steward. 

No.  XVI. 

ADMISSION  of  Transferee  _/H(r.s//rt»f  to  a  Surrender  by 
an  Original  Mortgagee. 


Recital  of 
surrender  to 
Mortgagee. 


The  Manor  of ,)    The  day  of ,  19—  :  WHEEEAS 

in  tlw  County  of )    on    the    day     of  ,   C.    D.,    of, 


&c.,  came  before  P.  Q.,  the  steward  of  the  said  Manor,  out  of 
court,  and  surrendered  to  the  lord  of  the  said  Manor,  All,  &c. 
{parcels),  To  the  Use  of  E.  F.,  of,  &c.,  and  his  heirs,  at  the  will 
of   the   lord,   according  to  the   custom    of    the   said  Manor   by 
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and  under  the  rents,  fines,  suits  and  services  therefor  due  and  of 
right  accustomed, 

Subject,  nevertheless,  to  such  rif^ht  of  redemption  as  was 
subsisting  therein  under  a  Conditional  Surrender  of  the  said 
hereditaments  dated  the day  of : 

NOW  BE  IT  EEMEMBEEED,  that  on  the  day  and  year  first  Admission  of 
above  written  the  said  E.  F.   came  before  the  said  steward,  out  siAjeft^kT 
of  court,  and  prayed  to  be  admitted  tenant  to  the  said  copyhold  yg^"*^  °io,j 
hereditaments   surrendered   to   his  use  as  aforesaid  (to  which 
copyhold  hereditaments  the  lord  of  the  said  Manor,  by  his  said 
steward,  granted  seisin  thereof  by  the  rod), 

To  HOLD  unto  the  said  E.  F.  and  his  heirs,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said  Manor,  by  and  under 
the  rents,  suits  and  services  therefor  due  and  of  right  accustomed  : 

And  so  (saving  the  right  of  the  lord  and  of  all  i^ersons  having 
an  equity  of  redemption  in  the  said  hereditaments)  the  said 
E.  F.  is    admitted   tenant    thereof,    and   pays    to  the   lord   for 

such  his  admission  a  fine   [certain]    of   £ ,   and  his  fealty 

is  respited. 


No.  XVII. 

TRANSFEE  of  Mortgage  of  Freeholds,  and  of  Copy- 
holds wlierc  NO  Conditional  Surrender  has  been  made. 
Variations  trlwre  Mortgagor  docs  ^ot  join. 

THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein-  p.uties. 
after    called    the    Transferor),   of    the    1st  part,   C.  D.,  of,  &c. 
(hereinafter  called  the  Borrower),  of  the  2nd  part,  and  E.  F., 
of,  &c.  (hereinafter  called  the  Mortgagee),  of  the  3rd  part : 

Whereas  these  presents    are   supplemental  to   an  Indenture  Recital  of 
(hereinafter  called    the  Principal    Indenture)  dated,    &c.,    and  ^l^lx^^ml^;}, 
made,  &c.,  being  a  mortgage  of  freeholds  and  copyholds  by  the  copyholds. 
Borrower  to  the  Transferor,  for  securing  payment  of  the  sum 
of  £ ,  with  interest  thereon  : 

And  whereas  no  surrender  has  been  made   of  the  copyhold  That  no 
heieditaments  comprised  in   the  principal   Indenture  pursuant  beeifmade.'^^ 
to  the  covenant  for  that  purpose  therein  contained  (Recite  state 
of  mortf/ane  dchf,  and   a<ii'i'r))irut  fir  transfer,  as  i)i  Precedent  VI. 
of  tJtis  Sectio)i)  : 
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Transfer  of 
mortgage  debt. 

Conveyance 
of  freeholds 
to  Transferee, 
subject  to 
equity  of  re- 
demption {k). 


Covenant  to 

surrender 

copyholds. 


Parties. 


Eecital 

of  mortgage. 


"Variations  if 
the  borrower 
does  not  join. 


Forfeiture  of 
copyholds. 


NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  (Assignment  of  moriijage  debt,  L(c.,as  in  Precedent  VI.  of  this 
Section  (i).) 

2.  For  the  consideration  aforesaid  the  Transferor,  As  Mort- 
gagee, at  the  request  of  the  Borrower,  hereby  conveys  and 
the  Borrower,  As  Beneficial  Owner,  hereby  conveys  and  confirms 
unto  the  Mortgagee 

All  the  freehold  hereditaments  conveyed  by  the  Principal 
Indenture,  or  which  may  be  vested  in  the  Transferor,  subject 
to  redemption  thereunder, 

To  HOLD  unto  and  To  the  use  of  the  Mortgagee  in  fee  simple, 
subject  to  such  right  of  redemption  as  is  now  subsisting  therein 
under  the  Principal  Indenture. 

3.  (i.)  {Covenant  hij  Borroa-er  to  siuTcnder  copyholds  to  Mort- 
gagee, Form  No.  10) : 

(ii.)   {Charge  on  copyJiolds,  d'c.  Form  No.  10a)  : 
(iii.)  (Appointment  ef  attorney,  Form  No.  10b.) 

4.  (Add,  if  the  Mortgagor  joins,  Form  No.  49  and  any  other  special 
clauses  required  for  extending  tlie provisions  of  tJie  original  mortgage.) 

In  witness,  &c. 

No.  XVIII. 

TRANSFEPt    of  a    Moetgage    of   Leaseholds     by     Sub- 
demise. 

THIS  INDENTURE,  made,  &c.  (Parties  and  definitions  as  in  Prece- 
dent 1.  of  this  Section,  p.  953,  sup.,  if  the  Borrower  does  not  join,  or 
as  in  Precedent  VI.  of  this  Section,  p.  959,  sup.,  if  the  Borrower 

joins): 

Whereas  these  presents  are  suijplemental  to  an  Indenture 
(hereinafter  called  the  Principal  Indenture)  dated,  &c.,  whereby 
tlie  Borrower  demised  (continue  as  in  Form  No.  1a)  : 

And  whereas,  &c.  (Recited  of  state  ef  mortgage  debt  and 
agreement  for  transfer,  as  in  Precedent  I.  or  VI.  of  this  Section)  : 

(i)  If  the  mortgagor  does  not  join,  omit  throughoiit  the  references  to  the 
borrower,  also  clause  3,  and  state  in  recitals  that  the  current  interest  is  owing 
on  the  mortgage  debt,  and  add  at  the  end  of  the  parcels  of  the  mortgage 
debt  in  clause  1  "  including  the  benefit  of  the  covenant  to  surrender 
the  trust  and  other  provisions  relating  to  the  said  coi^yhold 
hereditaments  contained  in  the  Principal  Indenture." 

(/>•)  The  mortgagor,  being  tenant  on  the  rolls,  nuist  not  convey  the  cojiy holds ; 
to  do  so  would  give  the  lord  a  right  to  forfeit. 
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NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  {Assifinment   of  vioiigaf/e    debt  and    biterest   and    benefit  of 
securities  to  Mo-tgar/ee,  as  in  Precedent  I.  or  VI.  of  this  Section.) 

2.  For  the  consideration   aforesaid  the  Transferor,  As  Mort-  Assignment  of 
gagee  [and  by  the  direction  of  the  Borrower,  if  a  parti/],  hereby  TranSrto 
assigns  unto  the  Mortgagee  Mortgagee. 

All  the  leasehold  hereditaments  comprised  in  and  demised 
by  the  Principal  Indenture, 

To  HOLD  unto  the  Mortgagee  for  the  residue  of  the  derivative  Habendum. 
term  granted  by  the  Principal  Indenture,  together  with  the  benefit 
of  the  trust  and  other  provisions  contained  in  that  Indenture 
with  respect  to  the  residue  of  the  term  granted  by  the  said 
Indenture  of  Lease,  subject  as  to  all  the  said  premises  to  such 
right  of  redemption  as  is  now  subsisting  therein  under  the 
Principal  Indenture. 

3.  [The  Transferor  hereby  substitutes  the  Mortgagee  as  the   [Substitution 
attorney  of  the  Borrower  for  all  the  purposes  of  the  power  of  the  Bofrmver^s 
attorney  contained  in  the  Principal  Indenture,  and  the  Borrower  ^"°™®y(')-] 
hereby  confirms  the  aforesaid  substitution  and  declares  that  the 
Mortgagee  and  the  persons  deriving  title  under  him  shall  have 

the  like  power  of  substitution  as  is  by  the  Principal  Indenture 
given  to  the  Transferor  (/).] 

4.  (Add,  if  the  Mortf/afior  joins,  Form  No.  49  and  any  other  special 
clauses  required  for  extending  the  provisions  of  the  original  mortgage.) 

In  witness,  &c. 

No.  XIX. 
TEANSFER  of  a  Mortgage  {Igi  assignment)  of  a  Long  Term 
with  the  Concurrence  <f  the  Mortgagor. 

THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties. 
after   called   the    Transferor),   of   the    1st   jDart,    C.  D.,  of,  &c. 
(hereinafter  called  the  Borrower),  of   the  2nd  part,  and  E.  F., 
of,  &c.  (hereinafter  called  the  Mortgagee),  of  the  3rd  part : 

[1)  This  clause  will  be  omitted  if  the  mortgage  contains  no  power  of 
attorney,  and  the  latter  part  of  it  will  be  omitted  if  the  mortgagor  is  not  a 
party  to  the  transfer. 

It   lias   now  become   the  practice  to  give  the  power  of  attorney  to  the    Devolution  of 
mortgagee  "and  the  persons  deriving  title  under  him,"  and  in  view  of  the    attorney. 
Conv.  Act,  1882,  ss.  8  and  9,  it  is  probable  that  this  will  be  held  valid. 

If  the  mortgagor  joins  and  has  not  incumbered  his  equity  of  redemption  then,    Variation 

instead  of  clause  a,  he  should  enter  into  a  new  declaration  of  trust  of  the    ^^ere 

,       ,  .  .  .  ,  .  ,  ,       mortgagor 

head  term,  give  a  new  power  to  apponit  new  trustees  and  a  new  irrevocable    has  not 

power  of  attorney  in  accordance  with  Forms  Nos.  llA,  11b,  and  lie,  sup.  incumbered, 
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Recital  of 
Mortgage. 


State  of 
mortgage  debt. 


Title  to 
equity  of 
redemption. 


Agreement 
for  transfer. 


Whereas  these  presents  are  supplemental  to  an  Indenture 
(hereinafter  called  the  Principal  Indenture)  dated,  &c.,  whereby 
(after  recitals  whereby    it   appeared  that  under   an    Indenture 

dated  the day  of  (hereinafter  called  the  Settlement) 

a  term  of  1,000  years,  without  impeachment  of  waste,  in  the 

hereditaments  in  the  County  of thereby  settled  was  then 

vested  in  the  parties  to  the  Principal  Indenture  of  the  2nd  part 
(hereinafter  called  the  Trustees)  upon  trusts  for  raising  the  sum 
of  £8,000  for ,  deceased,  and  that  the  said  sum  was  then  pay- 
able to  her  children,  parties  of  the  1st  part  to  the  Principal 
Indenture,  and  that  the  Borrower  was  entitled  to  the  inheritance 
of  the  hereditaments  comprised  in  the  said  term,  and  had  paid 
the  sum  of  .4'!2,000  in  part  discharge  of  the  said  sum  of  .48,000, 
leaving  a  balance  of  46,000  unpaid  in  respect  thereof),  in  con- 
sideration of  46,000  i^aid  by  the  Transferor  to  the  parties  of  the 
1st  part  to  the  Princii^al  Indenture  in  equal  shares,  they  assigned 
the  said  sum  of  46,000  remaining  charged  on  tbe  said  settled 
hereditaments  and  the  interest  to  become  due  for  ihe  same  unto 
the  Transferor,  And  whereby  the  Trustees  assigned  all  the 
hereditaments  comprised  in  the  Settlement  unto  the  Transferor 
for  the  residue  of  tlie  said  term  of  1,000  years  by  way  of 
mortgage  for  securing  payment  to  him  of  the  said  sum  of 
46,000  and  interest  thereon  at  the  rate  of  44  per  cent,  per 
annum  : 

And  whereas  the  said  sum  of  46,000  now  remains  owing  to 
the  Transferor  on  the  aforesaid  security,  but  all  interest  thereon 
has  been  j)aid  as  he  hereby  acknowledges : 

And  whereas  the  Borrower  is  now  absolutely  entitled  in 
possession  to  or  has  a  general  power  of  appointment  over  the 
fee  simple  in  possession  of  the  premises  comprised  in  the 
Principal  Indenture,  subject  to  the  security  thereby  made  and  to 
several  other  incumbrances,  and  at  his  request  the  Mortgagee 
has  agreed  to  pay  to  the  Transferor  the  sum  of  46,000  upon 
having  such  transfer  as  is  hereinafter  contained  of  the  said 
mortgage  debt  of  46,000  and  interest  and  the  securities  for  the 
same  : 


J 


Assignment 
of  debt. 

Assignment 
of  terra. 


NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  {Assif/nment  oj  mortgage  debt,  dr.,  fl-s-  in  Precedent  VI.  of  this 
Sertioii,  p.  960,  suj).) 

2.  For  the  consideration  aforesaid  the  Transferor/As  Mortgagee, 
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by    the   direction   of   the   Borrower,   hereby   conveys   and    the 
Borrower  (m)  hereby  conveys  and  confirms  unto  the  Mortgagee 

All  the  hereditaments  assigned  by  the  Principal  Indenture  Parcels. 
and  now  vested  in  the  Transferor,  subject  to  redemption  there- 
under. 

To  HOLD  unto  the  Mortgagee  for  the  residue  of  the  said  term  Habendum. 
of  1,000  years,  subject  to  the  right  of   redemption    subsisting 
therein  under  the  Principal  Indenture  on  payment  of  the  said 
princii^al  sum  of  i^6,000  and  the  interest  thereon. 

3.  (Add  Form  No.  49  and  any  other  special  clauses  required 
for  extending  the  provisions  of  the  Princi'pal  Indenture.  Also  a 
covenant  to  pay  principal  and  interest,  see  Prec.  VII.,  j^-  960,  sup.) 

In  witness,  &c. 

No.  XX. 

TEANSFER  of  Part  of  Money  secured  by  Mortgage,  and 
Conveyance  of  the  Mortgaged  Property,  so  as  to  vest  in 
Transferor  and  Mortgagee  jointly  (n). 

THIS  INDENTURE,  made,  &c.   (Parties,    definitions   and  first 
recital,  as  in  Precedent  I.  of  tins  Section,  jJ-  953,  suj).): 

And  whereas  the  said  principal  sum  of  £2,000  remains  owing  state  of 
to  the  Transferor,  but  all  interest  thereon  has  been  paid  up  to 
the  date  of  these  presents  : 

And  whereas  the  Mortgagee  has  agreed  to  pay  to  the  Transferor  Agreement  for 
the  sum  of  s£500,  upon  the  Transferor  etiecting  such  assignment  transfer. 
and  conveyance  as  hereinafter  appearing  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Transferor 

.  1         rn  assigns  part  of 

the  sum  of  JdBOO  now  paid  by  the  Mortgagee  to  the  Iransferor  mortgage  debt 
(the  receipt  of  which  sum  the  Transferor  hereby  acknowledges),  °  orgagee. 
the  Transferor,  As  Mortgagee,  hereby  assigns  unto  the  Mortgagee 

(in)  Where   the   borrower   has   incumbered  his  equity  of  redemption,  it    Covenant  for 
seems  that  he  ought  not  to  give  any  covenants  for  title.     Any  extension  of   {jQi-r^Jg^  ^^  a_ 
the  provisions  of  the  original  mortgage  will  be  subject  to  the  rights  of  the   transfer, 
mesne  incumbrancers. 

(«)  Sometimes  the  mortgagee  of  part  is  satisfied  with  a  declaration  of   Declaration 
trust  from  the  transferor,  without  any  conveyance  of  the  mortgaged  property   ^    ^^^  ' 
to  vest  in  the  two  jointly.     An  assignment  of  part  of  a  mortgage  debt  is  not 
a  desirable  transaction  ;  the  intention  of  the  parties  can  be  better  effected  by 
means  of  a  sub-mortgage. 

Notice  of  this  transfer  should  be  indorsed  on  the  mortgage.  Notice. 


mortgage  debt. 
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One  sum  of  £500,  part  of  the  principal  sum  of  d02,OOO  secured 
by  the  Principal  Indenture  : 

And  all  interest  henceforth  to  become  due  on  the  said  sum 

of  ;£500, 

To  HOLD  unto  the  Mortgagee  absolutely. 
Conveyance  to        2.  FoK  the  Consideration  aforesaid  the  Transferor,  As  Mort- 
Mi°d  Transferor  g^o^®'  hereby  conveys  unto  the  Mortgap;ee 
jointly,  sub-  All  the  hereditaments  comprised  in  the  Principal  Indenture, 

of  redemption.       To  HOLD  unto  the  Mortgagee  in  fee  simple.  To  the  use  of  the 
Mortgagee  and  Transferor  in  fee  simple,  subject  to  such  right  of 
redemption   as   is  now  subsisting  therein  under  the  Principal 
Indenture,  upon  payment  to  the  Transferor  of  the  said  sum  of 
£500  and  interest  hereby  assigned,  and  to  the  Mortgagee  of  the 
sum  of  £1,500  (residue  of  the  said  principal  sum  of  £2,000)  and 
the  interest  thereon. 
Mutual  agree-        3.  The  Said  Transferor  and  Mortgagee  hereby  mutually  agree 
inTaUhig™'  that  if  one  of  them   or  the  persons  deriving  title  under  him 
principal  shall  request  the  other  of  them  or  the  persons  deriving  title 

money  at  ■*■  ,  .  7  .  .  . 

request  of  under  him  to  concur  with  him  or  them  in  calling  in  the  said 
er  pai  y.  pj-ij-^gip^i  g^jji  of  £2,000,  or  that  part  thereof  to  which  the 
requesting  person  or  persons  shall  be  entitled,  or  in  enforcing  or 
obtaining  payment  thereof,  or  any  interest  due  in  respect  thereof, 
either  by  exercising  the  statutory  power  of  sale  or  otherwise, 
then  and  in  such  case  the  person  or  persons  to  whom  such 
request  shall  be  made  shall  comply  with  the  same,  on  being 
indemnified  by  the  person  or  persons  so  requesting  against  -all 
costs  and  expenses  consequent  thereon. 
In  w^itness,  &c. 

No.  XXI. 

TPiANSFER  of  Part  of  Money  secured  on  a  Contributory 
Mortgage  wliere  the  Transferor  Jiolds  a  Declaration 
of  Trust  executed  to  him  hy  the  Mortgagees  {written  at 
the  foot  of  the  declaration  of  trust). 

KNOW    ALL    MEN    by    these    presents    that    I,    the    above- 
named    C.   D.   (Transferor),  do    this    - — —    day  of   19 — , 

in  consideration  of   the    sum   of    £ now   paid    to    me    by 

E.  F.  (Mortgagee),  of,  &c.  (the  receipt  whereof  I  hereby 
Assignment  by  acknowledge),  hereby  assign  unto  the  said  E.  F.  the  principal 
Stgager°     sum    of    £ to   which   I   am    entitled    under    the    above- 
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written  Indenture  and  the  declaration  of  trust  thereby  made, 
And  all  interest  henceforth  to  become  due  thereon, 
To  HOLD  unto  the  said  E.  F.  absolutely: 

And    I    HEREBY    COVENANT  W'ith    the    said    E.  F.  that  I    have    not    and  covenant. 

received  any  part  of  the  said  sum  of  £ ,  and  have  not  done 

anything  whereby  I  am  prevented  from  assigning  the  same  to 
him  in  manner  aforesaid  (o). 
In  witness,  &c. 


No.   XXII. 

TRANSFEE  for  keeping  alive  Paet  of  a  Mortgage  Debt 
jjaid  of  by  a  Tenant  for  Life  and  Release  of  Part  of 
the  Security  to  the  uses  of  a  Settlement  (7)). 

THIS  INDENTURE,  made,  &ic.,  Between  A.  B.,  of,  &c.,  and  Parties. 
C.  D.,   of,  &c.   (hereinafter  called  the  Mortgagees),  of  the  1st 
part,  E.  F.,  of,  &c.  (hereinafter  called  the  Tenant  for  Life),  of  the 
2nd  part,  and  G.  H.,  of,  &c.,   and  K.  L.,  of,  &c.  (hereinafter 
called  the  Trustees),  of  the  3rd  part : 

(Recite  Settlement,  "hereinafter  called  the  Settlement,'"  shoiving  Recitals  of 

^  ,  .  J  Settlement 

joint  power  of  appointment  or  oilier  j^oicer  oj  mortgaging,  or  shoiv  andof"Pnn- 
that  powers  to  mortgage  under  S.  L.  Acts  became  exercisable,  also  tm-e.""  ^^' 
shoiv  title  of  Tenant  for  Life  and  appointment  of  S.  L.  Act  Trustees 
and  any  deaths,  dc,  material.      Then  make  the  deed  supplemental 
to  the  Mortgage  (hereinafter  called  the  Principal  Indenture),  and 
recite  any  transfers) : 

And  whereas  the  Tenant  for  Life  has  out  of  his  own  mone}^  on  Payment  of 
or  before  the  execution  of  these  presents  paid  to  the  Mortgagees  gage  debt^by 
the  sum   of  £ towards  satisfaction  of  the    sum  of  £ Tenant  for 

Lite. 

secured  by  the  Principal  Indenture,   thus  leaving  the  sum  of 

£ ,  with  the  current  interest  thereon,  due  to  the  Mortgagees 

on  the  security  of  that  Indenture : 

And  whereas  upon  such  payment  being  made  as  aforesaid  it  Agreement  to 

^  -^     "^  ".  assign  part  of 

was  agreed  that  the  Mortgagees  should  assign  the  sum  of  £ ,  mortgage  debt 

(o)  This   deed  merely   passes  the   equitable   chose   in   action ;    the  legal   Equitable 
interest  in  the  whole  mortgage  debt  is  vested  in  the  trustees  nominated  to   ^^^^f^^jj'" 
act  as  mortgagees. 

(p)  See  Alderson  v.  Kl<jeu  (1SS4),  2(i  Ch.  D.  066. 
P.  62 
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and  to  release    part  of  the  Said  mortgage  debt,  to  the  Tenant  for  Life  and  execute 
s&curity.  such    release    as    is     hereinafter     contained    of    part    of    the 

hereditaments  comprised  in  the  Principal  Indenture  : 


Assignment  of 
part  of  mort- 
gage debt  to 
Tenant  for  Life 
to  be  kept 
alive. 


Habendum. 


Protection  of 
powers  of 
Mortgagees. 


As  to  tlie 
application  of 
the  balance  of 
tlie  proceeds 
of  sale  in 
discharge  of 
the  claims  of 
the  Tenant  for 
Life. 


NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  (i.)  In  j)ursuance  of  the  said  agreement  and  in  considera- 
tion of  the  sum  of  i.' paid  b}'  the  Tenant  for  Life  to  the 

Mortgagees  (the  receipt  of  which  sum  the  Mortgagees  hereby 
acknowledge),  the  Mortgagees,  As  Mortgagees,  hereby  assign  unto 
the  Tenant  for  Life 

All  that  the  principal  sum  of  M  (part  of  the  principal 

sum  of  i' originally  secured  by  the   Principal  Indenture), 

together  with  the  benefit  of  all  securities  for  the  said  sum  of 
£ , 

To  HAVE  AND  EECEiVE  the  Same  unto  the  Tenant  for  Life 
absolutely  (q),  To  the  Intent  that  the  same  may  be  kept  alive  for 
his  benefit  and  be  dealt  with  and  disposed  of  by  his  personal 
representatives  as  part  of  his  personal  estate,  but  so  tliat  during 
his  lifetime  the  Tenant  for  Life  shall  remain  liable  to  keep  down 
the  interest  (if  any)  on  the  principal  sum  hereby  assigned  : 

(ii.)  Provided  always,  that  (notwithstanding  the  foregoing 
assignment)  the  Mortgagees  and  the  persons  deriving  title  under 
them  shall,  in  favour  of  a  Purchaser  or  other  person  acquiring 
any  interest  in  the  hereditaments  for  the  time  being  remaining 
subject  to  the  Principal  Indenture  for  money  or  money's  worth, 
have  and  may  exercise  all  the  powers  of  sale,  leasing  and  other 
powers  conferred  by  or  implied  under  the  Principal  Indenture 
without  the  concurrence  of  the  person  or  persons  for  the  time 

being  interested  in  the  sum  of  M hereinbefore  assigned,  and 

in  like  manner  in  all  respects  as  if  the  sum  of  £- had  been 

paid  by  the  Tenant  for  Life  towards  discharging  the  principal 
money  secured  by  the  Princii^al  Indenture  for  the  benefit  of  the 
inheritance : 

(iii.)  Provided,  nevertheless,  that  on  any  exercise  of  the  power 
of  sale  conferred  by  or  imi^lied  under  the  Principal  Indenture  the 
balance  of  the  proceeds  of  sale  not  required  to  answer  the 
principal  sum  of  Ju (remaining  owing  to  the  Mortgagees  on  the 

{(./)  Under  tlie  old  practice  the  debt  wovild  have  been  transferred  to  a 
trustee.  This  gives  rise  to  unnecessarj-  costs;  the  declaration  is  sufficient 
to  keep  the  debt  alive. 
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security  of  the  Principal  Indenture),  and  the  interest  thereon  and 
costs  shall  be  applied  (unless  the  Tenant  for  Life  otherwise  directs) 

in  or  towards  discharging  the  said  sum  of  J6 hereinbefore 

assigned,  but  no  Purchaser  or  other  person  acquiring  any  interest 
for  money  or  money's  worth  from  the  Mortgagees  or  the  persons 
deriving  title  under  them  shall  be  concerned  to  see  or  inquire 

whether  the  said  sum  of  £ hereinbefore  assigned  or  any 

l^art  thereof  has  been  discharged  or  otherwise  as  to  the  application 
of  the  proceeds  of  sale  : 

(iv.)  Provided  further,  that  on  payment  of  all  the  principal  as  to  when 
money,    interest  and   costs   secured    by  or  payable    under   the  iiiaeiiuul  is 
Principal  Indenture  (other  than  the  said  sum  of  M herein-  \^  be  trans- 

■^        _  ^  _  _  _  ferred  to 

before  assigned),  then  and  in  such  case  the  premises  comprised  Tenant  for 
in  the  Principal  Indenture  shall  be  transferred  to  the  Tenant  for 

Life  or  his  representatives  as  security  for  the  said  sum  of  M 

and  the  interest  (if  any)  payable  in  respect  of  the  same,  unless 
the  Tenant  for  Life  otherwise  directs. 

2.  In  further  pursuance  of  the  said  agreement  and  for  the  Release  of  part 
consideration   aforesaid,  the    Mortgagees,  As    Mortgagees    and  usesoUhe*° 
according  to  their  estate  and  interest,  but  not  further  or  other-   Settlement. 
wise,    hereby  convey  and   release  and  the  Tenant  for  Life,  As 
Mortgagee  (?•),  hereby  releases  and  confirms  unto  the  Trustees 

All  those,  &c.  {see  Forms  bi  Sect.  II.,  Purchase  Deeds). 

[And  all  other  (if  any)  the  hereditaments  comprised  in  and 
demised  by  the  Leases  mentioned  in  the  Schedule  hereto] , 

To  HOLD  unto  the  Trustees  in  fee  simple  [subject  to  and  with  Habendum 
the  benefit  of  the  respective  Leases  mentioned  in  the  Schedule  LeaiesTto^uses 
hereto  so  far  as  they  respectively  affect  the  premises  or  any  °f  Settlement. 
part  thereof,  but] ,  discharged  from  the  said  aggregate  princij)al 

sum  of   A' (s)     and   the   interest   thereon    secured  by  the 

Principal  Indenture  and  from  all  claims  under  that  Indenture, 
and  so  discharged  To  the  uses,  Upon  the  trusts,  and  subject  to  the 
powers  and  provisions  which  under  the  Settlement  or  any  power 
of  charging  therein  contained  or  otherwise  were  immediately 
before  the  execution  of  these  presents  subsisting  or  capable  of 

(r)  By  payment  of  part  of  the  debt  the  teuant  for  life  has  become  a 
mortgagee,  hence  should  join  in  the  release.  AVhere  land  is  conveyed 
subject  to  leases  it  is  desk-able  to  add  general  words  in  the  parcels  to  make 
it  clear  that  the  whole  of  the  reversions  are  convej'ed. 

[a)  The  aggregate  sum  owing  to  the  mortgagees  and  teuant  for  life. 

62—2 
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Acknowledg- 
ment of  right 
to  produc- 
tion (0. 


taking  effect  with  respect  to  the  equity  of  redemption  in  the 
premises,  but  not  so  as  to  increase  or  multiply  charges  or  powers 
of  charging. 

3.  The  Mortgagees  hereby  acknowledge  the  right  of  the  Tenant 
for  Life  to  production  of  the  Principal  Indenture  {and  any 
ir<(iisj'ers),  and  to  delivery  of  copies  thereof. 

In  witness,  &c. 

The  Schedule  above  kefekeed  to. 


Pate  of  Lease.      Names  of  Lessees.     Property  Peniised. 


Yearly  Rent. 


Section  III. 
CONSOLIDATING  MORTGAGES. 


Parties. 


Recital  of 


Stamp. 


No.  I. 

TRANSFEE    of  Mortgage    of  Freeholds    and    Further 
Charge  tvliere  no  Additional  Property  is  added  to  the 

Security  (»). 

THIS  INDENTURE,  made,  &c..  Between  A.  B,,  of,  &c.  (herein- 
after called  the  Transferor),  of  the  1st  part,  C.  D.,  of,  &c. 
(hereinafter  called  the  Borrower),  of  the  2nd  part,  and  E.  F., 
of,  &c.  (hereinafter  called  the  Mortgagee),  of  the  3rd  part : 

Whereas  these  presents  are  supplemental  to  an  Inden- 
ture of  Mortgage  (hereinafter  called  the  Principal  Inden- 
ture) dated  the  day  of  {continue  recital  of  Mortgage 

for  i;5,000,  as  in  Form  No.    1a,  so  far  as    the  Form  relates  to 
freeholds)  : 

(t)  This  is  required  in  case  the  land  is  sold  by  the  mortgagees  under  their 
power  of  sale  ;  also  on  the  death  of  the  tenant  for  life  his  representatives 
must  be  able  to  prove  their  title  to  the  debt  assigned  to  him. 

{u)  The  stamp  will  be  6d.  per  £100  ad  valorem  duty  on  the  amount  trans- 
ferred and  2s.  dd.  per  £100  ad  valorem  duty  on  the  further  advance  :  Stamp 
Act,  1891,  s.  87  (3).  _  , 
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And  whereas  the  said  principal  sum  of  £5,000  is  still  due  to  state  of  mort- 
the  Transferor  upon  the  security  of  the   Principal  Indenture, 
but  all  interest  thereon  has  been  paid  up  to  the  date  hereof,  as 
he  hereby  acknowledges : 

And    whereas  (Form  No.  2c)  :  Agreement  for 

transfer  and 

NOW  THIS  INDENTUEE  WITNESSETH   and  it   is   hereby  ^^^Ze. 
agreed  as  follows  : — 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Assignment  of 
the  sum  of  £5,000  now  paid  by  the  Mortgagee  to  the  Transferor  by  gageTebTand 
the  direction  of  the  Borrower  (the  receipt  of  which  sum  the  Trans-  "^**^'"®^*- 
feror  hereby  acknowledges),   the  Transferor,  As  Mortgagee  and 

by  the  direction  of  the  Borrower,  hereby  assigns  unto  the 
Mortgagee 

All  that  the  principal  sum  of  t'5,000  secured  by  the  Princii)al 
Indenture  and  all  interest  henceforth  to  become  due  thereon  and 
the  full  benefit  of  and  the  right  to  exercise  and  enforce  all  powers 
and  securities  for  compelling  payment  of  the  said  sum  and 
interest. 

To  have  and  receive  the  same  unto  the  Mortgagee 
absolutely  (x). 

2.  In  further  pursuance  of  the  said  agreement   and  in  con-  Covenant  to 
sideration  of  the  said  sum  of  i^5,000  paid  by  the  Mortgagee  in  ag^et^tte  debt 
manner  aforesaid  and  of  the  further  sum  of  .i;l,000  now  paid  by  *"<!  mterest. 
the  Mortgagee  to  the   Borrower  (the  receipt  of  which  sum  of 

iiljOOO  and  the  payment  of  which  sum  of  £5,000  the  Borrower 
hereby  acknowledges),  the  Borrower  hereby  covenants  with  the 
Mortgagee  {Covenant  to  j^at/  the  £6,000  and  interest,  Forms  Nos.  4 
and  6,  saying  in  Form  No.  6  so  long  as  any  principal  money  remains 
due  under  the  Principal  Indenture  or  these  presents). 

3.  For  the  considerations   aforesaid  the    Transferor,    by  the  Conveyance  of 
direction  of   the  Borrower  and  As  Mortgagee,  hereby  conveys  sifbject  to  a 
and    releases   and    the    Borrower,  As  Beneficial  Owner,  hereby  new  proviso  for 

•'     redemption. 

conveys  and  confirms  unto  the  Mortgagee 

All  and  singular  the  lands  and  hereditaments  comprised  in 
and  conveyed  by  the  Principal  Indenture, 

{x)  The  original  debt  is  assigned  in  order  to  retain  its  priority. 

The  mortgagee  (not  having  been  in  ])ossession)  is  bound  to  assign  the  debt 
and  transfer  the  estate  by  the  direction  of  the  mortgagor  :  Conv.  Act,  1881, 
s.  15;  but  subject  to  the  right  of  an  incumbrancer  requiring  assignment 
and  transfer:  Conv.  Act,  1882,  s.  12. 
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Proviso  for 
redemption. 


Covenants  in 
Principal 
Mortgage  to 
apply. 


Provisions  for 
reduction  of 
interest  and 
term  of  loan 
to  apply. 


To  HOLD  unto  and  To  the  use  of  the  Mortgagee  in  fee  simple, 
discharged  from  the  right  of  redemjition  now  subsisting  under 
the  Principal  Indenture,  but  subject  to  the  proviso  for  redemp- 
tion hereinafter  contained  (that  is  to  say) : — 

4.  Provided  always,  that  on  payment  on  the day  of 

next  by  the  Borrower  or  the  persons  deriving  title  under  him  to 
the  Mortgagee  or  the  persons  deriving  title  under  him  {continue 
Form>i  Nos.  9  and  9b  rcferrinci  to  the  anfiref/ate  sum). 

5.  The  Borrower  hereby  covenants  with  the  Mortgagee  that 
all  the  covenants  and  provisions  in  the  Principal  Indenture  shall 
apply  and  have  effect  for  securing  the  payment  of  the  aggregate 
principal  money  and  interest  hereby  covenanted  to  be  paid  in 
the  same  manner  as  if  the  same  had  been  originally  secured  by 
the  Principal  Indenture. 

6.  The  provision  for  the  reduction  of  the  rate  of  interest 
contained  in  the  Principal  Indenture,  and  the  provision  therein 
contained  restricting  the  right  of  calling  in  and  paying  off  the 
principal  money  shall  apply  to  and  include  the  said  further  advance 

of    £ and   the   interest   thereon  in  like  manner  as  if  the 

aggregate   principal   sum    of    £ had  been  secured   by  the 

PrincijDal  Indenture  (?/). 

7.  {Add  Form  No.  49  and  other  special  clauses  as  required  (z).) 
In  witness,  &c. 


No.  II. 

TEANSFEK  of  Mortgage  of  Freeholds  a)id  Further 
Charge  u-here  Additional  Freeholds  are  added  to  the 
Security. 

THIS  INDENTURE,  made,  &c.  {continue  as  in  last  Precedent 
down  to  the  end  of  the  recital  of  the  state  of  tlie  mortgage  debt)  : 
Seisin  of  And  WHEREAS  the  Borrowcr  is  seised  of  the  further  hereditaments 

the  additional    mentioned  in  the  Schedule  hereto  for  an  estate  in  fee  simple 
property.  -^^  possessioii  free  from  incumbrances : 


(y)  This  clause  will  only  be  added  when  applicable. 

{z)  In  i^reparing  a  deed  of  this  kind  it  should  alwaj-s  be  considered  by  the 
transferee  whether  the  clauses  in  the  mortgage  are  sufficient,  e.g.,  whether 
there  are  provisions  as  to  the  power  of  sale  and  as  to  registration  :  Forms 
Nos.  15  and  18.  Such  clauses,  if  necessary,  can  be  added  in  the  text.  If  the 
mortgagor  has  incumbered  his  equity  of  redemption  they  will  of  course  take 
effect  subject  to  the  rights  of  the  mesne  incumbrancers. 


CONSOLIDATING    MOKTGAGES.  983 

And  whekeas  the  Mortgagee  has  agreed,  at  the  request  of  the  Agreement 

-1^  ,  .  •      7  T-»  7        \  ^OJ-'  transfer 

Jiorrower  {continue  as  in  last  Freccdent)  :  and  further 

NOW  THIS    INDENTURE    WITNESSETH    and  it  is  hereby  '"^^''''''" 
agreed  as  follows  : — 

1.  In  pursuance  of  the  said  agreement  and  in  consideration,  Assignment  of 
&c.  {continue  as  in  clause  1  of  the  last  Precedent).  ga<?edebrand 

2.  In  further  pursuance,  &c.  {continue  as  in  clause  2  of  the  last  I'^^^'^est. 

Tt  J      ,\  '  Covenant  to 

Frecedent).  pay  the  aggre- 

3.  FoK   the  consideration  aforesaid   the    Transferor,    l)y   the  ieSTna*^''^^ 
direction  of    the   Borrower  and    As  Mortgagee   {continue  as    in  interest. 
clause  3  of  the  last  Frecedent).  SehoKom- 

4.  Foe  the  consideration  aforesaid  the  Borrower,  As  Beneficial  Y^^^.'^  ^^  ^^^^ 

Mortgage 

Owner,  hereby  conveys  unto  the  Mortgagee  subject  to  new 

All  and  singular  the  lands  and  hereditaments  situated,  &c.,  redemption. 
containing,  Szc,  and  more  particularly  described  in  the  Schedule  Conveyance  of 

*=  .  ^  ''  additional 

hereto  and  delineated  upon  the  plan  drawn  on  these  presents  hereditaments 

and  thereon  coloured  • , 

To  HOLD  unto  and  To  tpie  use  of  the  Mortgagee  in  fee  simple, 
subject  to  the  proviso  for  redemption  hereinafter  contained. 

5.  Provided  always,  that  on  payment  {continue  as  in  clause  4  Proviso  for 

redemption. 

oj  the  last  Precedent). 

6.  The  Borrower  hereby  covenants  with  the  Mortgagee  that  Covenants  in 
all  the  covenants    and  provisions    contained    in    the   Principal  D^ed  to  fpfiy. 
Indenture  shall  apply  and  have  effect  with  respect  to  the  heredita- 
ments mentioned  in  the  Schedule  hereto,  and  also  for  securing 

payment  of  the  aggregate  principal  sum  of  £ and  the  interest     . 

thereon  hereby  covenanted  to  be  paid,  in  the  same  manner  as  if 

that  sum  had  been  originally  secured  by  the  Principal  Indenture 
and  as  if  those  hereditaments  had  been  thereby  conveyed  for 
securing  the  payment  of  that  sum  and  the  interest  thereon,  and 
as  if  that  sum  and  all  tlie  hereditaments  hereby  conveyed  had 
been  actually  mentioned  and  included  in  the  covenants  and 
provisions  contained  in  the  Principal  Indenture. 

[7.  The  provision  for  reduction  of  the  rate  of  interest  con-    [Provisions  for 
tained  in  the  Principal  Indenture,  and  also  the  provision  con-  [nferest°and^ 
tained  therein  restricting  the  right  of  calling  in  or  paying  off  *®™^°J 
the  principal  money,  shall  apply  to  and  include  the   principal  apply.] 
money  and  interest  hereby  secured  in  like  manner  as  if  the  said 

aggregate  principal  sum  of  £ had  been  originally  secured 

by  the  Principal  Indenture  and  the  covenants    and  provisions 
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of  the  Principal  Indenture  had  applied  to  the  hereditaments 
hereby  conveyed  in  the  manner  in  which  the  same  are  so  applied 
by  the  covenant  of  the  Borrower  hereinbefore  contained  (a).'] 

(Add  Form  No.  49  and  other  special  clauses  as  required.) 

In  witness,  &c. 

The  Schedule  above  referred  to. 

Particulars  of  the  additional  hereditaments  hereby  conveyed. 


No.   III. 

TEANSFER  of  Two  Mortgage  Debts  and  the  Securities 
for  Each,  and  Conveyance  of  Additional  Property  hy 
Mortgagor  to  create  a  Consolidated  Security  for  both 
Debts  and  a  Further  Advance. 


Parties. 


THIS    INDENTURE  (h),  made  the 


day  of 


19- 


Recite  two 
Mortgages  of 
separate 
j)roperties. 


Seisin  of 
Borrower. 


That  mort- 
gage money 
remains  owing 
on  both  Mort- 
gages. 


Between  C.  D.,  of,  &c.  (one  Transferor),  of  the  1st  part,  E.  F., 
of,  &c.  (other  Transferor),  of  the  2nd  j)art,  A.  B.,  of,  &c.  (herein- 
after called  the  Borrower),  of  the  3rd  part,  and  G.  H.,  of,  &c. 
(hereinafter  called  the  Mortgagee),  of  the  4th  part : 

Whereas  (necite  Mortijaxje,  defining  it  as  "  the  Mortgage  of 
1890,"  to  C.  D.,  of  "the  hereditaments  first  hereinafter 
described,"  to  secure  £500  and^  interest)  : 

And  whereas  (Recite  Mortgage,  defining  it  as  "  the  Mortgage 
of  1900,"  to  E.  F.,  of  "  the  hereditaments  secondly  hereinafter 
described,"  to  secure  .4*200  aiul  interest) : 

And  whereas  the  Borrower  is  seised  in  fee  simple  of  the 
hereditaments  first,  secondly,  and  thirdly  hereinafter  described, 
subject  as  to  the  hereditaments  first  and  secondly  hereinafter 
described  to  the  Mortgages  of  1890  and  1900,  but  otherwise  free 
from  incumbrances  : 

And  avhereas  the  said  sum  of  £500  remains  owing  to  the  said 
C.  D.  on  the  security  of  the  Mortgage  of  1890,  but  all  interest 
thereon  has  been  paid  up  to  the  date  of  these  presents : 


(a)  This  clause  will  only  he  used  when  applicable,  and  see  notes  to  last 
Precedent. 

(b)  Where  there  are  many  mortgage  debts  to  be  assigned  the  best  way  is 
for  the  mortgagee  to  take  sejmrate  transfers,  see  next  Precedent. 
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And  wheeeas  the  said  sum  of  £'200  remains  owing  to  the 
said  E.  F.  on  the  security  of  the  Mortgage  of  1900,  but  all 
interest  thereon  has  been  paid  up  to  the  date  of  these  presents  : 

And  whereas  the  Mortgagee  has  agreed,  at  the  request  of  the  Agreement 
Borrower,  to  pay  to  the  said  C.  D.  the  sum  of  i^SOO,  and  to  the  InVfmSer 
said  E.  F.  the  sum  of  £200,  and  to  advance  to  the  Borrower  the  advance. 
further  sum  of  .£'400  upon  having  transfers  of  the  said  respective 
mortgage  debts  of  i;500  and  £200,  and  the  securities  for  the 
same  respectively,  and  upon  having  the  repayment  of  the  said 
sums  of  £500,  £200,  and  £400  respectively  (making  together 
the   aggregate  sum  of    £1,100)  and  interest,  secured  in  manner 
hereinafter  appearing : 

NOW  THIS  INDENTURE  WITNESSETH  and  it  is  hereby 
agreed  as  follows  : — • 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  One  Mort- 
of  the  sum  of  £500  now  paid  by  the  Mortgagee  to  the  said  C.  D.,  his^mortga^e^ 
at  the  request  of  the  Borrower  {the  receipt,  dr.),  the  said  CD.,  M^rigagX 
As  Mortgagee    and  by  the  direction    of   the  Borrower,  hereby 
assigns,  &c.  (Assifinment  of  nioi-tgafie  debt  of  £500   and  interest, 

secured  hjj  the  Mortgage  of  1890,  as  in  Precedent  I.  of  this 
Section). 

2.  In  furtlier  pursuance  of  the    said  agreement  and  in  con-   Another Mort- 
sideration  of  the  sum  of  £200  now  paid  by  the  Mortgagee  to  hUdebt. 
the  said  E.  F.  at  the  request  of  the  Borrower  (the  receipt,  d-c), 

the  said  E.  F.,  As  Mortgagee  and  by  the  direction  of  the 
Borrower,  hereby  assigns,  &c.  {Assignment  of  mortgage  debt  of 
£200  and  interest,  secured  by  the  Mortgage  ef  1900,  as  in 
Precedent  I.  of  this  Section). 

3.  In  consideration  of  the  several  sums  of  £500  and  £200  Covenant  to 
paid  by  the  Mortgagee  to  the  said  C.  D.  and  E.  F.  respectively  and  interest, 
as  aforesaid,  and  of  the  sum  of  £400  paid  by  the  Mortgagee  to 

the  Borrower  {the  recei-A,  dc),  the  Borrower  hereby  covenants 
with  the  Mortgagee,  &c.  {to  pay  principal  sum  of  £1.100  and 
interest,  Forms  Xos.  4  and  6). 

4.  For  the  consideration  aforesaid  the  said    C.  D.,  As  Mort-   Mortgagees 
gagee,  as  to  the  hereditaments  first  hereinafter  described,  and  convey  the  ° 
the  said  E.  F.,  As  Mortgagee,  as  to  the  hereditaments  secondly  eomiii™'^ 
hereinafter  descril)ed,    each   of    them  by    the   direction   of    the  the  existing 

Mortgages, 

Borrower  and  according  to  their  respective  estates  and  interests,  and  additional 
hereby   resi:)ectively  convey    and    the    Borrower,  As   Beneficial 
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to  new  Mort- 
gagee, subject 
to  proviso  for 
redemption. 


Owner,  as  to  all  the  hereditaments  hereinafter  described  hereby 
conveys  and  confirms  unto  the  Mortgagee, 

FiEST,  All,  &c.  {imrccls,  as  in  tlic  mort<iage  to  C.  D.),  And  all 
other  (if  any)  the  hereditaments  comprised  in  the  Mortgage  of 
1890: 

Secondly.  All,  &c.  {parcels,  as  dr scribed  in  mortfiagc  toE.F.), 
And  all  other  (if  any)  the  hereditaments  comprised  in  the 
Mortgage  of  1900 : 

And,  thikdly,  All,  &c.  (additional  }>arccls), 

To  HOLD  unto  and  To  the  use  of  the  Mortgagee  in  fee  simple, 
discharged,  as  to  the  hereditaments  comprised  in  the  IMortgages 
of  1890  and  1900  respectively,  from  all  right  of  redemption  now 
subsisting  therein  under  those  Mortgages  respectively,  but 
subject  as  to  all  the  said  hereditaments  to  the  proviso  for 
redemption  following  (that  is  to  say)  : — 

5.  Pkovided  always  {proviso  for  redemption  on  payment  of 
£1,100  and  interest,  Forms  Nos.  9  and  9b). 

6.  Provided  always,  &c.  (Form  No.  15). 

7.  (Add  new  covenant  to  insure,  Form  No.  19.) 

8.  (Covenant  not  to  register,  Form  No.  18.) 

9.  (Add  Form  No.  30  or  32,  2»'ovision  for  reduction  of  rate  of 
interest.) ' 

10.  (Add  Form  No.  49  and  other  special  provisions  as  required.) 
In  avitness,  &c.  {hh). 

No.  IV. 

MOETGAGE  to  secnre  a  Consolidated  Debt  consisting  of 
Mortgage  Debts  transferred  by  separate  deeds  and  a 
Further  Advance  (c), 


\ 


Parties. 


Recital  of  title 
of  Borrower, 
subject  to 
several  Mort- 
gages in  first 
schedule. 


Stamp. 


THIS    INDENTUEE,   made  the 


day  of 


Between 


A.  B.,  of,  &c.  (hereinafter  called  the  Borrower),  of  the  one  part,  and 
C.  D.,  of,  &c.  (hereinafter  called  the  Mortgagee),  of  the  other  part : 
Whereas  the  Borrower  is  seised  in  fee  simj)le  in  possession 
of  the  freehold  hereditaments  hereinafter  described,  subject 
to  the  several  mortgage  debts  amounting  to  an  aggregate  sum  of 

{hh)  Where  several  moitgage  debts  are  consolidated  and  new  security 
is  added,  the  provisions  of  the  original  mortgages  cannot  always  be  made 
applicable  to  the  whole  security ;  cf.  Clause  5  in  Prec.  I.  of  this  Section. 

{(■)  The  stamp  will  be  a<l  valorem  on  the  fiu'ther  advance  only  ;  it  shouhl 
be  adjudicated, 


CONSOLIDATING    ^MORTGAGES.  987 

d£50,000,  secured  by  the  several  Indentures  of  Mortgage  men- 
tioned in  the  first  Schedule  hereto,  with  interest  thereon  as 
therein  mentioned,  but  all  such  interest  has  been  duly  paid  up  to 
the  date  of  these  presents : 

And  wheeeas  the  Mortgagee  has,  at  the  request  of  the  Bor-  That  the 

^    ^  .  ,      .  ,  ,   .     ,     existing  Mort- 

rower,   paid   to    the   several   persons   mentioned    ni    the   tlnrd  gages  have 
column  of  the  said  Schedule  the  amounts  of  the  mortgage  debts  /erred  to  the 
owing  to  them  respectively  on  the  security  of  the  said  Indentures  ^lortg'igee. 
of  Mortgage,  and  has  taken  transfers  of  such  mortgage  debts 
and  of  tbe  securities  for  the  same  respectively  by  the  transfers 
mentioned  in  the  fourth  column  of  the  same  Schedule : 

And  w^heeeas  the  Mortsasee  has  agreed  to  lend  to  the  Borrower  Agieement  for 

°    ^  further 

the  farther  sum  of  i;' 10,000,  upon  having  the  repayment  of  both  advance, 
the  said  sums   of   i"50,000  and   t' 10,000  (making  together  the 
aggregate  sum  of    i*60,000),  with  interest  thereon,  secured  in 
manner  hereinafter  apj)earing : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  covenant  to 
the  sum  of  ^'50,000  paid  by  the  Mortgagee  for  obtaining  transfers  p^J  fnteSt"!^ 
of  incumbrances  as  aforesaid,  and  of  the  sum  of  £10,000  now 

paid  by  the  Mortgagee  to  the  Borrower  (the  payment  and  receipt 
in  manner  aforesaid  of  which  said  sums  of  £50,000  and  £10,000, 
making  the  aggregate  sum  of  £60,000,  the  Borrower  hereby 
acknowledges),  the  Borrower,  &c.  {Covenant  to  pai)  principal  sum 
o/ £60,000  and  interest,  Forms  Nos.  4  and  6). 

2.  Foe  the  consideration  aforesaid  the  Borrower,  As  Beneficial  Conveyance  to 
Owner,  hereby  conveys  and  confirms  unto  the  Mortgagee  (parcels      °^  s^g^^- 
by  reference  to  second  schedule  and  plan)  : 

To  HOLD  unto  and  To  the  use  of  the  Mortgagee  in  fee  simple, 
discharged  from  all  right  of  redemption  now  subsisting  therein 
under  the  Indentures  of  Mortgage  mentioned  in  the  first  schedule 
hereto,  but  subject  to  the  proviso  for  redemption  hereinafter 
contained  (that  is  to  say) : — 

3.  Peovided  always  {Proviso  for  redemption  on  payment  of 
£60,000  and  interest,  Forms  Nos.  9  and  9b). 

4.  {Add  new  covenant  to  insure,  Form  No.  19.) 

5.  {Provision  as  to  purchaser  not  being  concerned,  dc.  Form 
No.  15.) 

6.  {Add  P\)rm  No.  49  and  otlier  special  p/v)i7's?o??.s  as  required.) 
In  witness,  &c. 
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The  First  Schedule  abo^'e  referred  to. 

Particulars  of  Mortgages  which  have  l)een  transferred  to  the 
Mortgagee. 


Principal  Sums 
Secured. 

Dates  of  Original 
Moitgages. 

Names 
of  Mortgagees. 

Dates  of  Transfers. 

£ 

1.  '25,000 

2.  15,000 

3.  10,000 

3  Feb.    1884 
15  Mar.    1888 
20  Dec.    1891 

P. 

Q. 
E. 

day  of ,19—. 

Total       £50,000 

I 


The  Second  Schedule  above   referred  to. 

{To  contain  particulars  of  the  irliole  of  the  property.) 


Part   IV. 
i         EECONVEYANCES    AND     EE LEASES    OF   MOETGAGES. 

No.  I. 

EECONVEYANCE  o/ Freeholds.  Yariatioxs  ichere  there 
lias  been  a  Transfer  of  tJtc  Mortgage  or  a  Further 
Charge  (a),  or  the  Eelease  is  Partial. 

THIS  INDENTUEE,  &c.,  Between  A.  B.,   of,  &c.  (hereinafter  Parties, 
called  the  Mortgagee),  of  the  one  part,  and  C.  D.,of,  &c.  (herein- 
after called  the  Borrower),  of  the  other  part  : 

Whereas  these  presents  are  supplemented  to  an  Indenture  of  Recital  of 
Mortgage  (hereinafter   called   the     Principal    Indenture)    dated  ^  °^*^*°®- 

the day  of ,  and  made  between  the  Borrower  of  the  one 

part,  and  the  Mortgagee   [or  if  there  has  been  a  Transfer,  E.  F. 
(hereinafter  called  the   Original  Mortgagee)]  of  the  other  part, 

whereby  certain  freehold  hereditaments  known  as  the Estate, 

situated  at ,  in  the  County  of -,  were  \_or  if  the  Mortgagee  is 


(a)  The  stamp  will  be  Gd.  for  every  £100  and  part  of  £100  of  the  total 
amount  or  value  of  the  money  at  any  time  secured.  The  aiJ  valorem  duty  is 
payable  only  on  the  final  discharge  :  Mimro  v.  Inland  Revenue  C'ommrs., 
1896,  W.  N.  149  ;  Highmore,  2nd  ed.,  173. 

Where  the  mortgage  is  only  equitable,  as  under  an  agreement  to  make  a 
mortgage,  or  a  mortgage  of  the  equity  of  redemption,  no  reconveyance  is 
necessaiy.  It  is  sufficient  if  a  receipt  for  the  mortgage  debt  and  interest  is 
indorsed  and  witnessad  and  the  security  delivered  back  to  the  mortgagor ; 
and  according  to  the  present  practice  of  the  Inland  Eevenue  authorities,  a 
simple  receipt,  with  nothing  more,  so  indorsed  does  not  require  ad  valorem 
duty  as  a  reconveyance  or  "  discharge,"  see  Stamp  Act,  1891,  First  Schedule, 
"Mortgage"  (5);  and  is  exempt  from  the  penny  receipt  stamp:  ib., 
"  Eeceipt,"  Exemption  (11).  If,  however,  the  receijit  contains  any  such 
words  as  "  in  disehai'ge,"  the  ad  vajorem  duty  is  required,  see  Alpe, 
11th  ed.,  177;  Highmore,  2nd  ed.,  174  ;  Firth,  Ac.  \.  Inland  Eevenue 
Commrs.,  1904,  2  K.  B.  205;  73  L.  J.  K.  B.  G32. 


Stamps  on  re- 

convej^ances, 

&c. 


No  reconvey- 
ance of 
equitable 
mortgage 
necessary. 


Stamp. 
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[Variation 
where  there 
has  been  a 
Transfer.] 

[Variation 
where  there 
has  been  a 
Further 
Charge.] 


That  mortgage 
debt  payable 
and  agreement 
for  reconvey- 
ance. 

Variations 
where  a 
Further 
Charge. 


Reconveyance. 
Variations 
where  Further 
Charge 


Habendum. 


only  releasiiKj  part  of  Jiia  secnriti/,  sai/  "  the  hereditaments  herein- 
after described  were  with  other  hereditaments  "]  conveyed  by  the 
Borrower  to  the  Mortgagee  [Original  Mortgagee]  in  fee  simple, 
subject  to  redemption  {h)  on  payment  by  the  Borrower  to  the 
Mortgagee  [the  Original  Mortgagee  and  the  persons  deriving  title 

under  him]  of  a  sum  of  J6 and  interest  thereon  as  therein 

mentioned  : 

[And  whekbas  by  an  Indenture  of  Transfer  dated,  &c.  (co7i- 
t ill  lie  recital  of  Transfer,  as  in  Form  No.  2)]: 

[And  whereas  by  an  Indenture  (hereinafter  called  the  Further 
Charge)  dated,  &c.,  and  made  between  the  Borrower  of  the  one 
part,  and  the  Mortgagee  of  the  other  part,  the  Borrower  charged 
the  hereditaments  comprised  in  the  Principal  Indenture  with 

the  payment   to  the  Mortgagee  of    the  further  sum  of  J6 

(making,  with  the  said  sum  of  M ,  the  aggregate  principal 

sum  of  £ )  and  interest  thereon  as  therein  mentioned] : 

And  whereas  the  said  [aggregate]  principal  sum  of  £ now 

remains  due  to  the  Mortgagee  upon  the  security  of  the  Principal 
Indenture  and  [Further  Charge],  but  all  interest  thereon  has 
been  paid,  as  he  hereby  acknowledges,  and  he  has  agreed  upon 
receiving  the  said  [aggregate]  principal  sum  \_or  if  the  Mortgagee 

is  releasing  only  2)art  of  Iris  security,  say  "the  sum  of  £ "] 

to  execute  such  reconveyance  [release]  as  hereinafter  appearing  : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance 

of  the  said  agreement   and  in  consideration  of  the  sum  of  £ 

now  paid  by  the  Borrower  to  the  Mortgagee  (the  receipt  of  which 
sum  the  Mortgagee  hereby  acknowledges),  the  Mortgagee  As 
Mortgagee,  hereby  conveys  and  releases  unto  the  Borrower 

All  (c)  and  singular  the  lands  and  hereditaments  conveyed  by, 
and  comprised  in  the  Principal  Indenture,  or  which  are  now  by 
any  means  vested  in  the  Mortgagee,  subject  to  redemption  under 
the  Principal  Indenture  [and  the  Further  Charge], 

To  HOLD  unto  and  To  the  use  of  the  Borrower  in  fee 
simple,  discharged  from  all  principal  money  and  interest  secured 


Variation 
where  release 
is  partial. 


(5)  Compare  this  recital  with  Form  No.  1a.  Here  the  poiut  to  bring  out 
is  the  title  to  the  equity  of  redemption. 

{(■)  Where  the  mortgagee  is  releasing  only  part  of  his  security  the  land 
released  must  be  described  here  or  by  referei>ce  to  a  schedule,  and  the 
mortgagee  should  be  expressed  to  convey  "according  to  his  estate  and 
interest."     The  stamp  in  this  case  is  10s. 
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by   and   from  all  claims  under  the    Principal    Indenture  [and 
Further  Charge,  or  either  of  them]  (d). 
In  witness,  &;c.  (e). 


((7)  In  the  case  of  a  paitial  release  add  an  acknowledgment  of  the  right 
of  the  borrower  to  production  of  the  documents  retained  in  the  custody  of 
the  mortgagee. 

For  a  Form  of  a  partial  release  of  freeholds  to  the  uses  of  a  settlement, 
see  Transfers  of  Mortgages,  Prec.  XXII.,  Sect.  II.,  p.  977,  si<p. 

Where  a  mortgage  of  copyholds  is  paid  off  out  of  capital  money,  if  the 
mortgagee  has  been  admitted  he  should  surrender  to  the  use  of  the  S.  L. 
Act  trustees,  (see  note  to  Prec.  IV.,  hi/.),  who  will  then  be  admitted 
discharged  from  all  claims  under  the  conditional  surrender. 

If  there  has  been  a  conditional  surrender  and  no  admission,  the  mortgagee 
must  give  a  warrant  to  enter  up  satisfaction,  see  Prec.  IV.,  inf.,  and  notes 
thereto. 

If  the  mortgage  has  been  created  by  a  conveyance  of  a  tenant  for  life 
operating  as  a  conditional  surrender  under  S.  L.  Act,  1882,  s.  20,  without 
admission,  then  the  mortgagee  must  give  a  warrant  to  enter  up  satisfaction 
of  the  enrolled  conveyance,  and  should  also  by  deed  release  the  copyholds  to 
the  S.  L.  Act  trustees  by  the  direction  of  the  tenant  for  life,  cf.  Prec.  lY.,  inf. 

If  there  has  only  been  a  covenant  to  surrender  (which  might  be  the  case 
if  the  mortgage  was  created  before  the  date  of  the  settlement),  then  the 
mortgagee  should  release  the  covenant  to  the  tenant  for  life  (Prec.  III.,  inf., 
may  be  adapted)  as  the  person  to  give  effect  to  the  covenant  :  S.  L.  Act, 
1890,  s.  6. 

If  the  mortgage  is  by  sub-demise,  then  the  mortgagee  will  siuTender  the 
derivative  term  to  the  S.  L.  Act  trustees  (the  head  term  being  vested  in 
them)  bj'  the  direction  of  the  tenant  for  life,  so  as  to  merge  the  derivative 
term,  see  the  operative  j^art  of  Prec.  V.,  ////. 

If  the  mortgage  is  by  assignment,  then  the  mortgagee  must,  by  the  direction 
of  the  tenant  for  life,  assign  the  term  to  the  S.  L.  Act  trustees  "discharged 
from  all  claims  under  the  mortgage,  but  Upon  the  trusts  which  under  the 
settlement  or  otherwise  were  immediately  before  the  execution  of  these 
presents  subsisting  or  capable  of  taking  effect  with  respect  to  the  equity  of 
redemjjtion  in  the  premises,"  see  S.  L.  Act,  1882,  s.  24  (3). 

In  the  case  of  a  trust  for  sale  freeholds  will  be  conveyed  "unto  and 
to  the  use "  of  the  trustees  for  sale  in  fee  simple  on  the  trusts  of  the 
conveyance  on  ti-ust  for  sale  (the  settlement,  if  any,  relating  to  the  proceeds 
of  sale  should  not  be  referred  to)  or  of  the  Will  creating  the  trust  for  sale. 
Copyholds  will  either  be  surrendered  or  released  to  the  use  of  the  trustees 
and  their  heirs  or  a  warrant  gi\  en  to  enter  up  satisfaction  of  a  conditional 
surrender,  as  the  case  requires.  Leaseholds,  if  the  mortgage  is  by  sub- 
demise,  will  be  siu-rendered  to  the  trustees  so  as  to  merge  the  derivative  term. 
If  the  mortgage  is  by  assignment,  then  the  term  will  be  assigned  to  the 


Eeconvey- 
ance  of  free- 
holds to  uses 
of  a  settle- 
ment. 

Release  of 
settled  copy- 
holds fron\  a 
mortgage. 


Release  of 
settled  lease- 
holds from  a 
mortgage. 


Release  of 
mortgage 
where  the 
equitj'  of 
redemption  is 
held  on  trust 
for  sale. 


For  note  (e)  see  next  page. 
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No.   II. 

EECONVEYANCE  of  Freeholds,    where   there   have   been 
several  Further  Charges  and  Transfers. 


]n'ior  deeds. 


THIS  INDENTUEE,  made,  &c.  {Parties  as  in  the  last  Preeedeut)  : 

Whereas  (/)  these  presents  are  supplemental  to  the  following 
Description  of  deeds  (namely):  (1)  an  Indenture  of  Mortgage  (heremafter 
called  the  Principal  Indenture),  dated,  &c.,  and  made,  &c.,  being 
a  mortgage,  &c. ;  (2)  An  Indenture  of  Further  Charge,  &c. 
{mention  the  several  deeds  of  Further  Charge  and  Transfer  of 
Mortgage)  : 

And  whereas  all  principal  money  and  interest  secured  by  the 
Principal  Indenture  and  the  said  Indentures  of  Further  Charge 
respectively  have  been  paid  and  satisfied  before  the  execution 
of  these  presents  as  the  Mortgagee  hereby  acknowledges  : 

NOW  THIS  INDENTUEE  WITNESSETH  that  in  considera- 
tion of  all  principal  money  and  interest  having  been  paid  as 
aforesaid  (the  receipt  of  which  the  Mortgagee  hereby  acknow- 
ledges), the  Mortgagee,  As  Mortgagee,  hereby  conveys  unto  the 
Borrower 

All  the  lands  and  hereditaments  comprised  in  the  Principal 
Indenture, 

To  HOLD  unto  and  To  the  use  of  the  Borrower  in  fee  simple, 
discharged  from  all  principal  money  and  interest  secured  by  and 


Eecital  that 
all  principal 
money  and 
interest  have 
been  paid. 


Reconveyance, 


By  indorse- 
ment 


trustees  on  the  trusts  of  the  conveyance  on  trust  for  sale  or  of  the  Will  creating 
the  trust  for  sale. 

(f )  If  the  reconveyance  is  effected  by  an  indorsed  deed,  say  : — • 

THIS  INDENTUEE,  made  the  day  of ,  19—  Be- 
tween the  within-named  C.  D.  (bereinafter  called  the  Mortgagee) 
of  the  one  part,  and  the  within-named  A.  B.  (hereinafter  called 
the  Borrower)  of  the  other  part : 

WITNESSETH  that,  &c.  {the  rest  the  same  asPrec.  I.,  substituting 
"  the  within-written  Indenture  "for  "  the  Principal  Indenture  "). 
In  witness,  &c. 

(/)  If  desired,  the   further   charges   and  transfers  can  be  inserted  in 
schedules,  see  Prec.  V.  of  Transfers  of  ]\Iortgages,  p.  959,  sup. 
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from  all  claims  under  the  Principal  Indenture  and  the  said  Inden- 
tures of  Further  Charge,  or  any  of  them. 
In  witness,  &c. 


No.  III. 

IIELEASE     of    Copyholds     where     there     has     been    no 
Surrender  (f/). 

THIS  INDENTUEE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties, 
after  called  the  Mortgagee),  of  the  one  part,  and  C.  D.,  of,  ika. 
(hereinafter  called  the  Borrower),  of  the  other  part : 

Whereas  these  presents  are  supplemental,  kc.  {continue  as  in  Recital  of 

-r,  T  ,1  Mortgage. 

rorm  No.  1a  so  far  as  it  relates  to  coju/liolds)  : 

And  whereas  no  surrender  has  been  made  of   the   copyhold  That  no  sm-- 

•1-1T-.--1T1  render  made. 

heretUtaments  comi^rised  ni  the  Principal  Indenture  pursuant  to 
the  covenant  for  that  purpose  therein  contained  : 

And  whereas  the  said  Principal  sum  of  Jb now  remains  state  of  mort- 

due  to  the  Mortgagee,  on  the  security  of  the  Principal  Indenture,   agreement  for 
but  all  interest  thereon  has  been  paid,  as  he  hereby  acknow- 
ledges, and  he  has  agreed  upon  receiving  the  sum  so  due  to  him 
to  execute  such  release  as  hereinafter  appearing  : 


release. 


NOW  THIS  INDENTUEE  WITNESSETH  that  in  pursuance  Release  of 

of  the  said  agreement  and  in  consideration  of  the  sum  of  £ '^'^^^^  ^° 

now  paid  l)y  the  Borrower  to  the  Mortgagee  {tJie  receipt,  d-c),  tlie 
Mortgagee,  As  Mortgagee,  hereby  releases  unto  the  Borrower, 
his  heirs  and  assigns. 

All  and  singular  the  copyhold  hereditaments  covenanted  to 
be  surrendered  by  the  Principal  Indenture, 

To  the  intent  that  the  same  may  be  discharged  from  the 
covenant  and  the  charge  thereon  and  the  trust  thereof  created  by 
the  Principal  Indenture,  and  from  all  money  secured  by  and 
from  all  claims  under  the  Principal  Indenture  (//). 

In  witness,  &c. 

[g)  111  this  case  a  simple  release  hy  deed  is  sufficient,  as  there  is  no  entry   Release  of 

on  the  rolls  relating  to  the  mort^aoe.  mortgage  of 

'^  -       o    o  copyholds 

(A)  There  is  no  need  for  any  habeiuhim  ;  no  estate  passed.     In  the  case   where  no 
of  a  partial  release  the  mortgagee  should  give  an  acknowledgment  of  the   surrender. 
boiTower's  right  to  production    of   the    mortgage    and    of    any  documents   "'^i''"'^l  release, 
relating  to  the  copj-holds  released  which  are  not  handed  over. 
P.  G3 


994 


MORTGAGES   (PRECEDENTS). 


No.  IV. 

RELEASE  of  Copyholds  wlicre  there  has  been,  a  Conditional 
Surrender,  hut  no  Admission  (i). 


Parties. 


Recital  of 
Mortgage. 

Recital  of 

conditional 

surrender. 


State  of  mort- 
gage debt  and 
agreement  for 
release  and  for 
satisfaction  to 
be  entered  up 
on  the  rolls. 


THIS  INDENTURE,  made,  &c..  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Mortgagee),  of  the  one  part,  and  C.  D.,  of,  &c. 
(hereinafter  called  the  Borrower),  of  the  other  part : 

Whereas  these  presents  are  supplemental,  etc.  {rontiiutc  as 
in  Form  No.  1,  so  far  as  it  relates  to  copyhohh)  : 

And  whereas  in  pursuance  of  the  covenant  contained  in  the 
Principal  Indenture  the  said  copyhold  hereditaments  were  on 

the day  of surrendered  out  of  court  To  the  Use  of  the 

Mortgagee  and  his  heirs,  subject  to  such  condition  as  aforesaid, 
but  the  Mortgagee  has  not  been  admitted  tenant  pursuant  to  the 
said  surrender : 

And  whereas  the  said  principal  sum  {continue  as  in  last 
Precedent,  and  add  the  foUoiviuii  icords  : — )  and  it  has  also  been 
agreed  that  immediately  after  the  execution  of  these  presents 
satisfaction  of  the  said  conditional  surrender  shall  be  entered 
up  on  the  rolls  of  the  said  manor  (A)  pursuant  to  a  warrant  for 
that  purpose  signed  by  the  Mortgagee  : 


Release  of 
mortgage  of 
copyholds. 

Where  sur- 
render, but  no 
admission. 

Warrant  to 
enter  up 

satisfaction. 


Form  of 
release  of 
copyholds 
where  mort- 
gagee ad- 
mitted. 


{i)  In  this  case  the  surrender  must  be  vacated  on  the  rolls  bj'  a  warrant 
to  enter  iip  satisfaction.  The  mortgagee  releases  the  covenant  in  the 
mortgage  by  the  deed  of  release  and  gives  the  implied  covenant  against 
incumbrances. 

(/(•)  For  Form  of  warrant  to  enter  up  satisfaction,  see  Transfers  of  Mort- 
gages, Free.  XI.,  Sect.  II.,  p.  965,  sup.  The  words  "  by  the  direction  of 
C.  D.,  of,  &c.,"  in  that  Precedent  will  be  omitted. 

If  the  security  consists  solely  of  the  copj-holds,  then  if  there  have  been 
no  dealings  with  the  mortgage  it  will  be  sufficient  if  the  mortgagee  signs  a 
receipt  indorsed  on  the  deed  of  covenant  and  signs  a  warrant  to  enter  up 
satisfaction  of  the  conditional  surrender. 

If  the  mortgagee  has  been  admitted  pursuant  to  the  conditional  surrender, 
his  admission  will  be  recited  and  he  will  covenant  to  surrender  to  the  use  of 
the  borrower  at  the  cost  of  the  latter  {adujit  Form  No.  10),  discharged  from 
all  claims,  &c. 

This  will  be  followed  by  a  surrender  to  the  use  of  the  borrower  pursuant  to 
the  covenant  by  the  mortgagee  {adajjt  Prer.  XII.,  Sect.  II.,  p.  966,  in 
Transfers  of  Mortgages,  sup.,  omitting  the  condition  at  the  end  and  stdistitufiug 
inords  discharging  the  land  from  the  7vortgagee's  claims).  The  borrower  can 
then  be  readmitted  [cf.  and  adapt  Free.  XIV.  of  the  same  Section,  p.  969). 


RECONVEYANCES    AND    RELEASES    OF    MORTGAGES.  995 

NOW  THIS  INDENTURE  WITNESSETH,  &c.  (amtinue  as  in 
last  Precedent  to  the  end,  omitting  the  references  to  the  covenant  to 
surrender). 

In  witness,  &c. 


No.  V. 
SURRENDER  on  Diseliarge  of  a  Moetgage  of  Leaseholds 

hy  SUB-DEJIISE. 

THIS    INDENTURE,   made   the day  of   — ,  Between  Parties. 

C.  D.,  of,  &c.  (hereinafter  called  the  Mortgagee),  of  the  one  part, 
and   A.  B.,  of,  &c.  (hereinafter   called    the  Borrower),  of   the 
other  part.  Supplemental  to  an  Indenture  of  Mortgage  (herein- 
after called  the  Principal  Indenture)  dated,  &c.,  and  made,  &c.,  Description  of 
whereb}'  a  messuage  and  premises  situated  at,  &c.,  comprised  in 

an  Indenture  of  Lease  dated  the day  of  ,  18 — ,  were 

demised  by  the  Borrower  to  the  Mortgagee  for  the  residue  of 
the  term  of  ninety-nine  years  granted  by  the  said  Lease  (except 
the  last  three  days  thereof),  subject  to  redemption  on  payment 

by    the   Borrower   to    the    Mortgagee   of  a  sum  of    i' and 

interest  thereon  as  therein  mentioned, 


principal  deed. 


WITNESSETH   that  in  consideration  of  all   principal   money  Surrender  of 
and  interest  secured  by  the  Principal  Indenture   having   been  to  mel^g™ i^n  ^^ 
paid  (the  receipt  whereof  the  Mortgagee  hereby  acknowledges),  oiigi"^!  term. 
the   Mortgagee,    As   Mortgagee,    hereby    surrenders    unto    the 
Borrower 

All  that  the  messuage  and  premises  comprised  in  and 
demised  by  the  Principal  Indenture, 

To  the  intent  that  the  derivative  term  created  by  the 
Principal  Indenture  shall  forthwith  merge  and  be  extinguished 
in  the  said  term  of  ninety-nine  years  granted  by  the  said  Lease, 
and  that  all  the  covenants  and  provisions  contained  in  the 
Principal  Indenture  shall  be  hereby  discharged. 

In  witness,  &c. 


63—2 
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No.    VI. 


Parties. 


Re-assign- 
ment. 


Habendum. 


EEASSIGNMENT  on  discltaruc  of  a  Mortgage  of  Lease- 
holds hy  Assignment. 


THIS  INDENTURE,  made  the 


-  day  of ,  19 — ,  Between 

C.  T>.,  of,  SzG.  (hereinafter  called  the  Mortgagee),  of  the  one 
part,  and  A.  B.,  of,  &c.  (hereinafter  called  the  Borrower),  of 
the  other  part),  Supplemental,  &c.  (as  in  last  Precedent,  auh- 
stitiiti)i(i  "  assigned  "/oy  "demised,"  and  omitting  "  except  the  last 
three  days  thereof "), 

"WITNESSETH  that  in  consideration,  &c.  (as  in  last  Precedent), 
the  Mortgagee,  As  Mortgagee,  hereby  assigns  unto  the  Borrower 

All  and  singular  the  messuage  and  premises  comjjrised  in 
and  assigned  b}^  the  Principal  Indenture, 

To  HOLD  unto  the  Borrower  for  the  residue  of  the  term 
granted  by  the  said  Lease,  discharged  from  all  principal  money 
and  interest  secured  by  and  from  all  claims  and  demands  under 
the  Principal  Indenture. 

In  witness,  &.c. 


No.  VII. 

SUREENDEPi  hi/  Mortgagees  of  a  Term  of  Years  in 
Settled  Land,  where  the  Mortgage  is  Paid  off  out  of 
Capital  Money/o/'  tJie  jnujioses  of  the  S.  L.  Acts. 


Parties. 


Description  of 
prior  deeds. 


THIS  INDENTURE,  made,  kc,  Between  C.  D.,  of,  &c.,  and  E.  F., 
of,  &c.  (hereinafter  called  the  Mortgagees),  of  the  1st  part,  G.  H., 
of,  c^'C,  and  I.  K.,  of,  kc  {trustees  of  Settlement)  {\iQV&m?ihBV  coWedi 
the  Trustees),  of  the  2nd  part,  and  A.  B.,  of,  &c.  {tenant  for  life) 
(hereinafter  called  the  Borrower),  of  the  3rd  part : 

Whereas  these  presents  are  supplemental  to,  first:  An  Indenture 
(hereinafter  called  the  Settlement)  dated  &c.,  and  made,  &c., 
being  a  settlement  of  divers  lands  and  hereditaments  (hereinafter 
called  the  Settled  Freeholds)  situated  at,  &c.  ;  and,  secondly,  an 
Indenture  (hereinafter  called  the  Mortgage)  dated,  &c.,  and  made, 
&c.,  whereby  certain  hereditaments  at  ,  being  part  of  the 
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Settled  Freeholds,  were  assigned  to  the  Mortgagees  for  the  residue 
of  a  term  of  1,000  years  created  by  the  Settlement,  subject  to 
redemption  by  the  persons  deriving  title  under  the  Settlement 

on  payment  to  the  Mortgagees  of  a  sum  of  £ and  interest 

thereon  as  therein  mentioned : 

And  wheeeas  the  Borrower  is  now  tenant  for  life  in  possession  Recital  uf 
under  the  Settlement  of  the  hereditaments  thereby  settled  :  and  that 

And  whereas  the  Trustees   are   the  present  trustees  of  the  capftaTmoney 
Settlement  for  the  purposes  of  the  Settled  Land  xVcts,  1882  to  i"  their  hands. 
1890,  and  as  such  trustees  have  in  their  hands  capital  money 
liable  to  be  applied  in  the  discharge  of  incumbrances  affecting 
the  settled  hereditaments  or  any  part  thereof : 

And  avhereas  the  said  principal  sum  of  £ remains  due  to  state  of  mort- 

the  Mortgagees  upon  the  security  of  the  Mortgage  but  all  interest  ^*°*^ 
thereon  has  been  paid  up  to  the  date  hereof,  as  they  hereby 
acknowledge : 

And  whereas  the  Trustees,  as  such  trustees  as  aforesaid,  by  Agreement  to 
the  direction  of  the  Borrower,  have  agreed  out  of  the  said  capital  gagj^out  o[ 

money  to  pay  to  the  Mortgagees  the  principal  sum  of  £ 'Ji^ntT^ 

secured  by  the  Mortgage  : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  pursuance  Surrender  of 

of  the  said  agreement  and  in  consideration  of  the  sum  of  £ mej^ehi^^**^ 

now  paid  by  the  Trustees,  as  such  trustees  as  aforesaid,  by  the  freehold. 
direction  of  the  Borrower  to  the  Mortgagees  out  of  the  said 
capital  money    (the   receipt   whereof    the    Mortgagees    hereby 
acknowledge),  the  Mortgagees,  As  Mortgagees,  at  the  request  of 
the  Borrower,  hereby  surrender  unto  the  Borrower 

All  the  messuages,  lands,  and  hereditaments  comprised  in  the 
Mortgage, 

To  the  intent  that  the  said  term  of  1,000  years  shall  forthwith 
merge  and  be  extinguished  in  the  freehold  and  inheritance  of  the 
premises,  discharged  from  all  principal  money  and  interest  secured 
by  and  from  all  claims  under  the  Mortgage  (/). 

In  witness,  &c. 


(0  See  S.  L.  Act,  1882,  s.  21  (ii.);  Be  Frewen  (1888),  ;38  Ch.  D.  383;  57 
L.  J.  Ch.  1052.  For  a  form  of  reconveyance  of  settled  freehcjlds,  see 
Transfers  of  Mortgages,  Prec.  XXII.,  p.  977,  sup.,  which,  with  the  recitals 
in  the  text,  can  be  adajited  to  a  reconveyance  of  the  whole  of  the  mortgaged 
freeholds.     The  tenant  for  life  may  be  the  grantee  to  uses. 
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Parties. 


Acknowledg- 
ment that  all 
moneys  have 
been  paid. 

Company  con- 
veys and 
surrenders 
freeholds  and 
leaseholds  to 
Mortgagor. 


MORTGAGES    (PRECEDENTS). 
No.   VIII. 

RECONVEYANCE  0/  Freeholds  and  Surrender  of  Lease- 
holds by  a  Bank  (by  deed  Indorsed  or  Written  at  the 
End  0/ Mortgage)  (»?)• 

THIS  INDENTURE,  made,  ka.,  Between  the  within-  [or  above-] 
named  ComjDany  (hereinafter  called  the  Company)  of  the  one 
part,  and  the  within-  [or  above-]  named  A.  B.  (hereinafter  called 
the  Borrower)  of  the  other  part, 

WITNESSETH  that  the  Company  hereby  acknowledge  that 
all  money  secured  by  the  within-  [or  above-]  written  Indenture 
has  been  paid  and  satisfied,  and  in  consideration  thereof  the 
Company,  As  Mortgagees,  hereby  convey  and  surrender  unto  the 
Borrower 

All  the  hereditaments  and  property  comprised  in  the  within- 
[or  above-]  written  Indenture, 

To  HOLD  as  to  such  of  them  as  are  of  freehold  tenure,  unto  and 
To  THE  USE  of  the  Borrower  in  fee  simple, 

And  as  to  such  of  them  as  are  leasehold.  To  the  intent  that  the 
derivative  terms  of  years  created  by  the  said  Indenture  shall 
forthwith  merge  and  be  extinguished  in  the  respective  terms  out 
of  which  they  were  respectively  created. 

And  as  to  all  the  said  hereditaments  and  property,  discharged 
from  all  money  secured  by  and  from  all  claims  under  the  said 
Indenture. 

In  witness,  &c. 


Parties. 


No.  IX. 

RECONVEYANCE  by  Supplemental  Deed  of  Freeholds, 
Leaseholds,  and  Copyholds  by  the  Administrator  oJ 
the  survivor  o/" Deceased  Mortgagees. 

THIS  INDENTURE,  made,  &c.,  Between  X.,  of,  &c.(administrator 
of  last  surviviny  Moriyayee)  (hereinafter  called  the  Mortgagee),  of 


stamp. 


(?7i)  The  amount  of  the  stamp  will  be  determined  by  the  ad  ralorem  stamp 
on  the  mortgage.  In  other  words,  the  reconveyance  must  carrj-  a  stamji  of 
(id.  for  every  2s.  Gd.  with  which  the  mortgage  deed  is  stamped. 

It  is  assumed  that  the  mortgage  was  to  secure  an  account  current. 

/ 
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the  one  part,  and  A.  B.,  of,  &:c.  (hereinafter  called  the  Borrower), 
of  the  other  part  : 

Whereas    these   presents  are  supplemental  to  an  Indenture  Recitals, 
(hereinafter  called  the  Principal  Indenture)  dated,  &c.,  and  made  Mortgage. 
between  the  Borrower  of  the  one  part,  and  C.  D.  and  E.  F.  of 
the  other  part,  being  a  Mortgage  of  freehold,  leasehold  and  copy- 
hold hereditaments,  situated  at,  Sec,  for  securing  the  payment  by 
the  Borrower  to  the  said  C.  D.  and  E.  F.  on  a  joint  account  of 

the  principal  sum  of  £ and  interest  thereon  and  subject  to 

redemption  by  the  Borrower  as  therein  mentioned : 

And  whereas  the  said  C.  D.  died  on  the day  of and  Deaths  of  the 

the  said  E,  F.  died  on  the  day  of intestate,  and  Letters  andintfrracy 

of  Administration  to  his  personal  estate  were  on  the day  of  °^  survivor. 

granted   out   of   the   Principal    Probate   Eegistry   to    the  Administra- 

Mortgagee :  *'°"- 

And   whereas  no  surrender  has  been  made  of  the  copyhold  No  surrender 
hereditaments  comprised  in  the  Principal  Indenture  pursuant  to      ^^^^ 
the  covenant  for  that  purpose  therein  contained  (h)  : 

And  whereas  the  said  principal   sum  of   £ now  remains  state  of  mort- 

due  on  the  security  of  the  Principal  Indenture  but  all  interest 
thereon  has  been  paid  as  is  hereby  acknowledged.  And  it  has  been  Agreement  for 
agreed  that  on  paj^ment  of  the  said  principal  sum  such  recon-  reconveyance. 
vej^ance  shall  be  executed  as  hereinafter  contained  : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  conveyance  of 

the  sum  of  £ now  paid  by  the  Borrower  to  the  Mortgagee  leaseholds. 

(the  receipt  of  wdiich  sum  the  Mortgagee  hereby  acknowledges), 
the  Mortgagee,  As  Personal  Piepresentative  of  the  said  E.  F., 
deceased,  hereby  conveys,  surrenders  and  releases  unto  the 
Borrower. 

All  the  freehold  and  leasehold  lands  and  hereditaments  con- 
veyed and  demised  by  and  now  vested  in  the  Mortgagee,  subject 
to  redemption  under  the  Principal  Indenture, 

To  HOLD  as  to  the  said  freehold  premises  unto  and  To  the  use 
of  the  Borrower  in  fee  simple, 

(/;)  If  there   has  been  a  surrender  or  a  surrender  and   admission,  see   Warrant  of 

Prec.  IV.,  p.  994,  sui).,  and  notes  thereto.     The  customary  heir  or  devisee  of   satisfaction  by 
"^  'J'  ..  .         heir  or  devisee 

the  surviving  mortgagee  wovild,  if  there  had  been  no  admission,  have  to  sign   of  deceased 

a  warrant  of  satisfaction  of  the  conditional  surrender,  or  if  there  had  been  an   mortgagee. 

admission  then  the  heir  could  resurrender  before  admission,  but  the  devisee 

would  have  to  be  admitted  and  then  surrender. 
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Release  of 
copyholds. 


And  as  to  the  said  leasehold  premises,  To  the  intent  that  the 
residue  of  the  term  granted  by  the  Principal  Indenture  may  merge 
and  be  extinguished,  And  that  the  trust  declared  by  the  Principal 
Indenture  may  cease, 

And  as  to  all  the  premises,  discharged  from  all  money  secured 
by  and  from  all  claims  under  the  Principal  Indenture. 

2.  For  the  consideration  aforesaid  the  Mortgagee,  As  Personal 
Piepresentative  of  the  said  E.  F.,  deceased,  hereby  releases  unto 
the  Borrower 

All  the  copyhold  hereditaments  covenanted  to  be  surrendered 
by  the  Principal  Indenture,  To  the  intent  that  the  same 
may  be  discharged  from  the  said  covenant  and  the  charge 
thereon  and  trust  thereof  created  by  the  Principal  Indenture  and 
from  all  money  secured  by  and  from  all  claims  under  the 
Princij^al  Indenture. 

In  witness,  &c.  (o). 


No.  X. 


WAREANT  o/' Attorney  fo  enter  up  Satisfaction  o/ Judgment. 


Recital 
that  judg- 
ment was 
entered  uj). 


That  money 
secured  by 
judgment  has 
been  paid. 


To  a.  B.,  of,  &c.,  and  C.  D.,  of  &c..  Solicitors  of  the  Supreme 
Court  of  Judicature,  jointly  and  severally : 

Whereas  {Here  recite  warrant  of  attorney  hi/  E.  F.  to  G.  H.  to 

appear  for  E.  F.  in  an  action  for  debt  for  £ for  money  hor- 

roiced,  at  the  suit  of  L.  M.,  of,  cC-c.,  and  to  confess  judgment  ayainst 
E.  F.for  the  sum  of  £ ,  and  costs  of  suit)  : 

And  whereas,  pursuant  to  the  recited  warrant  of  attorney,  on 

the  — —  day  of  a  judgment  was  duly  entered  up   at  the 

suit  of  the  said  L.  M.  against  the  said  E.  F.  for  the  sum  of 
£— —  and  costs  of  suit  : 

And  whereas  the  said  sum  of  i.'- and  all  interest  thereon, 

and  all  other  money  secured  by  the  said  judgment,  have  been 
duly  jjaid  to  the  said  L.  M.,  as  he  hereby  admits : 


Devolution  of 

mortgage 

estates. 


(o)  Mortgage  estates  devolve  on  the  personal  representative  of  the  last 
surviving  mortgagee,  as  to  freeholds  and  the  equitable  interest  in  copyholds 
under  Conv.  Act,  18S1,  s.  30.  But  where  there  has  been  an  admission  of  the 
mortgagee  as  tenant  on  the  court  rolls,  the  section  does  not  apj^ly,  see 
Copyhold  Act,  1894,  s.  88.  -  ' 
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NOW   THESE    ARE    TO   DESIEE  you,   the   attorneys  above  Power  to  enter 
named,  or  either  of  you,  forthwith  to  enter  up  upon  record  of  the 
said  Court  satisfaction  of  the  said  judgment: 

And    foe   whatsoever   you  or  either  of  you  shall  do  in  the 
premises,  this  shall  be  a  sulBcient  warrant  or  authority. 

In  witness,  &c. 


No.  XL 

RECEIPT  to  he  Indorsed  on  or  Annexed  to  a  Mortgage  or 
Further  Charge  to  a  Building  Society  on  paynuint 
of  the  Money  secured  thereby  {p). 

The Building  Society  hereby  acknowledge  to  have  received 

all    money  intended  to  be  secured  by  the  within-  \_or  above-] 
written  deed  : 

{}>)  By  the  Building  Societies  Act,  1874,  s.  42,  it  is  provided   that  when   Provision  of 
all  money    intended   to  be   secured  by   any  mortgage   or  further   charge   ^^^1^^°  Y^ 
given  to  a  society  under  the  Act  have  been  fully  paid  or  discharged,  the   mortgage  of 
society  may  indorse  upon  or  annex  to  such  moi-tgage  or  further  charge  a   "reconveyance 
reconveyance  of  the  mortgaged  property  to  the  then  owner  of  the  equity 
of  redemption,  or  to  such  persons  and  to  such  uses  as  he  may  direct,  or  a 
receipt  under  the  seal    of   the    society,  countersigned  by  the  secretary  or 
manager  in  the  form  specified  in  the  schedule  to  the  Act,  and  such  receipt 
shall  vacate  the  mortgage,  or  further  charge,  or  debt,  and  vest  the  estate 
of   and    in    the    property  therein  comprised  in    the   person   for  the   time 
being  entitled  to  the  equity  of  redemption,  without  any  reconveyance  or 
resurrender. 

The  effect  of  the  indorsement  above  mentioned  is  to  vest  the  legal  estate    Operation  and 
in  the  party  or   parties  who    may  have    the    best    right    to    call    for   it  ;   ^^rs  ni  I't   f 
Hoskinf]  v.  Smith  (1888),  13  A.  C.  582;    58  L.  J.  Ch.  367;    Crvshie-Hill  v.    receipt. 
Saijer,  1908,  1  Ch.  866;  77  L.  J.  Ch.  466.     For  instance,  where  there  is  a 
mortgage  to  a  building  society,  and  after  that  there  are  su.ccessive  equit- 
able mortgages  of  the  same  property,  and  the  society  is  paid  off  by  the 
moi'tgagor,  the  effect  of  the  indorsement  is  to  vest  the  legal  estate  in  the 
equitable  mortgagee  who  is  first  in  point  of  time,  unless  the  society  is  paid 
off  by  a  subsequent  equitable  mortgagee  who  had  no  notice  of  the  prior 
incumbrance,  in  which  case  the  legal  estate  would  vest  in  that  mortgagee ; 
Fvurth  Citij  B.  S.  v.  Williams  (1880),  14  Ch.  D.  140;  49  L.  J.  Ch.  245.     And 
if  the  subsequent  mortgagee  advances  an  additional  sum  to  the  mortgagor 
at  the  same  time,  the  protection  afforded  by  the  legal  estate  extends  to  the 
further  advance;  Hosking  v.  Smith,  sup.,  see,  also  Dart,  7th  ed.,  846. 

A  receipt  in  the  statutory  form  for  the  amount  due  on  a  Building  or    Stamps. 
Friendly  Society's  mortgage  is  exempt  from  stamp  duty. 


w 
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In  witness  whereof  tlie  seal  of  the  said  Society  is  hereto  affixed 

this  da,y  of  by  order  of  the  Board  of    Directors  [or 

Committee  of  Management]  in  the  presence  of, 

A.  B.,  Secretary  [or  Manager]. 
[(Jthcr  uitnesses  if  any  required  ht/  flu 
rules  of  the  Society.'] 

Note. — The  said  money  was  paid  by {q). 


No.  XII. 

RECEIPT  to  he  Indorsed  on  or  Annexed  to  a  Mortgage  or 
Further  Charge  to  a  Friendly  Society  on  payment 
of  Money  secured  thcrchy  (r). 

The  Trustees  of  the Society  hereby  acknowledge  to  have 

received  all  money  intended   to  be  secured  by  the  within-  [or 

above-]  written  deed. 

Signed 

,  Trustees. 

Countersigned 

,  Secretary. 

Note. — The  said  money  was  paid  by . 

(7)  It  is  desirahle  to  add  a  note  showing  the  source  of  payment  to  avoid 
the  questions  raised  in  Hading  v.  Smith  and  Crosbie-HiU  v.  Sai/er,  sup. 

(r)  See  Friendly  Societies  Act,  1896,  s.  53.  The  receipt  is  exempt  from 
stamp  duty  :  Highmore,  2nd  ed.,  309. 


Part  V. 

STATUTOEY  FORMS  OF  MOETGAGES,  TRANSFERS, 
AND  RECONVEYANCES  (s). 

No.  I. 
STATUTORY  MORTGAGE  in  Fee  (0- 

THIS  INDENTURE,  made  by  way  of  statutory  mortgage   the  Parties. 

day  of  ,   19—,  Between  A.  B.,  of,  &c.  (hereinafter 

called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &:c.  (herem- 
after  called  the  Mortgagee),  of  the  other  part, 

WITNESSETH  that    in    consideration   of  the  sum  of    £ Conveyance. 

now  paid  to  the  Borrower  by  the  Mortgagee,  of  which  sum  the 
Borrower  hereby  acknowledges  the  receipt,  the  Borrower,  As 
Mortgagor  and  As  Beneficial  Owner,  hereby  conveys  to  the 
Mortgagee 

(s)  These  are  the  Foi-ms  in  the  Third  Schedule  to  the  Conv.  Act,  1881. 
They  are  only  used  in  very  simple  cases. 

{t)  This  form  of  statutory  mortgage  is  given  in  the  first  part  of  the  Third   Effect  given 
Schedule  to  the  Couv.  Act,  1881,  and  it  includes  by  virtue  of  the  Act,  first,    statutory 
a  covenant  w^ith  the  mortgagee  by  the  person  therein  expressed  to  convey   mortgage. 
as  mortgagor  to  the  effect  that  the  mortgagor  will,  on  the  stated  day,  pay  to 
the  mortgagee  the  stated  mortgage  money,  with  interest  thereon  in  the 
meantime  at  the  stated  rate,  and  will  thereafter,   if    and  as  long  as  the 
mortgage  money  or  any  part  thereof  remains  unpaid,  pay  to  the  mortgagee 
interest  thereon,  or  on  the  xmpaid  part  thereof,  at  the  stated  rate,  by  equal 
half-yearly  payments,  the  first  thereof  to  be  made  at  the  end  of  six  calendar 
months  from  the  day  stated  for  payment  of  the  mortgage  money ;   and, 
secondly,  a  proviso  to  the  effect  that  if  the  mortgagor  on  the  stated  day 
pays  to  the  mortgagee  the  stated  mortgage  money,  with  interest  thereon  in 
the  meantime   at  the  stated  rate,  the  mortgagee  at  any  time  thereafter,  at 
the  request    and    cost   of   the   mortgagor,   shall   reconvey    the    mortgaged 
property  to  the  mortgagor,  or  as  he  shall  direct. 

The  Form  in  the  Third  Schedule  to  the  Act  has  the  following  footnote  :— 
Variations  in  litis  and  subsequent  forms  to  be  made,  if  required,  for  leaselmld 
land  or  other  matter. 
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All  that,  &c.  (  parcels), 

To  HOLD  to  and  To  the  use  of  the  Mortgagee  in  fee  simple 

for  securing  payment  on  the  day  of  >   19 — ,  of  the 

principal  sum  of  £ as  the  mortgage  money,  with  interest 

thereon  at  the  rate  of  £ —  per  centum  per  annum. 

In  witness,  &c. 


No.  II. 
STATUTOKY    TRANSFER    oj    a    Statutory    Mortgage, 

MoRTGAGOrx  NOT  JoiNING  {u). 

Parties.            THIS  INDENTURE,  made  hy  way  of  statutory  transfer  of  mort- 
gage the day  of ,  19 — ,  Between  C.  D.,  of,  &c.,  of  the 

one  part,  and  E.  F.,  of,  &c.,  of  the  other  j)art,  Supplemental  to 

an  Indenture  made  by  way  of  Statutory  Mortgage  dated  the 

day  of ,  and  made  between,  &c.,  being  a  mortgage  of  lands 

and  hereditaments,  situated,  &c.,  for  securing  the  sum  of  £ 

and  interest, 

WITNESSETH  that    in    consideration  of    the  sum  of    £ 

now  paid  to  the  said  C.  D.  by  the  said  E.  F.,  being  the  aggregate 

amount  of  £ mortgage  money  and  £ interest  due  in 

respect  of  the  said  Mortgage,  of  which  sum  the  said  C.  D.  hereby 

statutory  (»)  These  statutory  Forms  of  transfer  are  only  applicable  to  mortgages  (of 

forms  of  freeholds  or  leaseholds)  in  the  statutory  form:  He  Beachet/,  1904,  1  Ch.  67; 

transfer  oi  ^  -^  ^  >  >  ; 

mortgages.  73  Li.  J.  Ch.  68. 

The  above  is  Form  (A)  in  the  second  part  of  the  Thii'd  Schedule  to  the 
Conv.  Act,  1881,  except  that  it  supplies  what  is  wanting  in  that  form,  viz., 
a  short  reference  to  the  property  comprised  in  the  prior  mortgage  deed. 
With  reference  to  a  deed  in  the  above  form,  it  is  provided  by  s.  27  of  the 
Act  that  it  shall  have  effect  as  follows  :  — 

"(i.)  Thei"e  shall  become  vested  in  the  person  to  whom  the  benefit  of 
the  mortgage  is  expressed  to  be  transferred,  who,  with  his  executors, 
administrators,  and  assigns,  is  hereinafter  in  this  section  designated  the 
transferee,  the  right  to  demand,  sue  for,  recover,  and  give  receipts  for  the 
mortgage  money,  or  the  unpaid  part  thereof,  and  the  interest  then  due,  if 
any,  and  thenceforth  to  become  due  thereon,  and  the  benefit  of  all  securities 
for  the  same,  and  the  benefit  of  and  the  right  to  sue  on  all  covenants  with 
the  mortgagee,  and  the  right  to  exercise  all  powers  of  the  mortgagee, 
(ii.)  All  the  estate  and  interest,  subject  to  redemption  of  the  mortgagee  in 
the  mortgaged  land,  shall  vest  in  the  transferee,  subject  to  redemjition." 


STATUTORY    MORTGAGES,  TRANSFERS,   AND  RECONVEYANCES..  1006 

acknowledges  the  receipt,  the  said  C.  D.,  As  Mortgagee,  hereby  Transfer  by 

•  T    T-i     Ti      1        1  12  J      i'    i_i  •  1  Transferor  of 

conveys  and  transfers  to  the  said  hi.  r.  the  benent  oi  the  said  benefit  of 

Mortgage.  ''"^•^s"^" 
In  witness,  &c. 


No.  III. 

DEED  of  Statutory  Transfer,  a  Covenantor  joining  (a;). 

THIS  INDENTUEE,  made  by  way  of  statutory  transfer  of  mort-  Parties. 

gage  the day  of ,  19 — -,  Between  C.  D.,  of,  &c.,  of  the 

1st  part,  A.  B.,  of,  &c.,  of  the  2nd  part,  and  E.  F.,  of,  &c.,  of  the 
3rd  part.  Supplemental  to  an  Indenture  made  by  way  of  Statutory 

Mortgage  dated  the day  of ,  and  made  between,  &c., 

being  a  mortgage  of  lands  and  hereditaments  situated  at,  &c., 
for  securing  i* and  interest, 

WITNESSETH    that  in    consideration    of    the  sum  of    £ Transfer  of 

now  paid  to  the  said  C.  D.  by  the  said  E.  F.,  being  the  mortgage  Mortgage, 
money  due  in  respect  of  the  said  Mortgage,  no  interest  being  now 
due  and  payable  thereon,  of  which  sum  the  said  C.  D.  hereby 
acknowledges  the  receipt,  the  said  C.  D.,  As  Mortgagee,  with  the 
concurrence  of  the  said  A.  B.,  who  joins  herein  as  covenantor, 
hereby  conveys  and  transfers  to  the  said  E.  F.  the  benefit  of  the 
said  Mortgage. 
In  witness,  &c. 

(«)  The  above  is  Form  (B)  in  the  second  part  of  the  Third  Schedule  to 
the  Conv.  Act,  1881,  with  an  addition  referring  to  the  property  comprised  in 
the  mortgage  in  order  to  supply  the  defect  of  the  Form  in  this  respect.  With 
reference  to  a  deed  in  this  form,  it  is  provided  by  s.  27  that  there  shall 
also  be  deemed  to  be  iuckided,  and  there  shall  bj'  virtue  of  the  Act  be 
implied  therein,  a  covenant  with  the  transferee  by  the  person  expressed  to 
join  therein  as  covenantor,  to  the  effect  following,  namely  :—"  That  the 
covenantor  will,  on  the  next  of  the  days  by  the  mortgage  deed  fixed  for 
payment  of  interest,  pay  to  the  transferee  the  stated  mortgage  inonej',  or  so 
much  thereof  as  then  remains  unpaid,  with  interest  thereon,  or  on  the 
unpaid  part  thereof,  in  the  meantime,  at  the  rate  stated  in  the  mortgage 
deed  ;  and  will  thereafter,  as  long  as  the  mortgage  money  or  any  part 
thereof  remains  unpaid,  pay  to  the  transferee  interest  on  that  sum,  or  the 
unpaid  part  thereof,  at  the  same  rate,  on  the  successive  days  by  the 
mortgage  deed  fixed  for  ])ayment  of  interest." 
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No.  IV. 

STATUTORY    Teansfer  and    Statutory   Mortgage    com- 
bi)i('d  {y). 

Parties.  THIS    INDENTURE,   made  by  way  of  statutory   transfer   of 

mortgage  and  statutory  mortgage  the  day  of  ,  19 — , 

Between  C.  D.,  of,  &c.,  of  the  1st  part,  A.  B.,  of,  &c.,  of  the 
2nd  part,  and  E.  F.,  of,  &c.,  of  the  3rd  part,  Supplemental  to  an 

Indenture  made  by  way  of  Statutory  Mortgage  dated  the  

day  of ,  and  made  between,  &c.,  being  a  mortgage  of  hinds 

and  hereditaments  situated  at,  &c.,  for  securing  the  sum  of 
Jl. and  interest : 

Whereas  the  principal  sum  of  M only  remains   due  in 

respect  of  the  said  Mortgage  as  the  mortgage  money,  and  no 
interest  is  now  due  and  payable  thereon : 

And  whereas  the  said  A.  B.  is  seised  in  fee  simple  of  the  land 
comprised  in  the  said  Mortgage,  subject  to  that  mortgage  : 

NOW  THIS  INDENTURE  WITNESSETH  that  in  consideration 

of  the  sum  of  £ paid  to  the  said  C.  D.  by  the  said  E.  F.,  of 

which  sum  the  said  C.  I),  hereby  acknowledges  the  receipt,  and 
the  said  A.  B.  hereby  acknowledges  the  payment  and  receipt  as 
Transfer  of        aforesaid  (b),  the  said  C.  D.,  As  Mortgagee,  hereby  conveys  and 
M^OTtgage,         transfers  to  the  said  E.  F.  the  benefit  of  the  said  Mortgage  : 

AND  THIS  INDENTURE  ALSO  WITNESSETH  that  for  the 

same  consideration  the  said  C.  D.,  As  Mortgagee  and  according 

to  his  estate,   and  by  the  direction  of  the  said  A.  B.,  hereby 

and  convey-       conveys  and  the  said  A.  B.,  As  Beneficial  Owner,  hereby  conveys 

to  Transferee.  ^  and  confiruis  to  the  Said  E.  F. 

All,  &c.  : 

To  HOLD  to  and  To  the  use  of  the  said  E.F.  in  fee  simple,  for 
securing  payment  on   the  day  of  of  (c)  the  sum  of 


(«/)  This  is  Form  (C)  in  the  secoud  part  of  the  Third  Schedule  to  the 
Conv.  Act,  with  respect  to  which  s.  27  provides,  that  if  the  deed  of  transfer 
is  made  in  the  Form  (C)  it  shall,  by  virtue  of  the  Act,  opei  ate  not  only  as 
a  statutory  transfer  of  mortgage^  but  also  as  a  statutory  mortgage,  and  the 
provisions  of  th-'s  section  shall  have  effect  in  relation  thereto  accordingly ; 
but  it  shall  not  be  liable  to  any  increased  stamp  duty  by  reason  only  of  its 
being  designated  a  mortgage. 
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Jt, as  the  mortgage  money,  with  mterest  thereon  at  the  rate 


of  [foiir^  per  centum  per  annum. 
In  "WITNESS,  &c.  (z). 


No.  V. 

DEED  o/Statutoky  Reconveyance  o/^  Moetgage  (a). 

THIS  INDENTUEE,  made  by  way  of  statutory  reconveyance  of  Parties. 

mortgage  the day  of ,  19 — ,  Between  E.  F.,  of ,  of 

the  one  part,  and  C.  D.,  of ,  of  the  other  part,  Supplemental 

to  an  Indenture  made  by  way  of  statutory  transfer  of  mortgage 
dated  the day  of ,  1883,  and  made  between,  i!i:c., 

WITNESSETH  that  in  consideration  of  all  principal  money  and  Reconveyance. 
interest  due  under  that  Indenture  having  been  paid,  of  which 
principal  and  interest  the  said  E.  F.  hereby  acknowledges  the 
receipt,  the  said  E.  F.,  As  Mortgagee,  hereby  conveys  to  the  said 
C.  D. 

All  the  lands  and  hereditaments  now  vested  in  the  said  E.  F. 
under  the  said  Indenture, 

To  HOLD  to  and  To  the  use  of  the  said  C.  D.  in  fee  simple, 
discharged  from  all  principal  money  and  interest  secured  by  and 
from  all  claims  and  demands  under  the  said  Indenture. 

In  witness,  &c.  {h). 

(2)    [Or  in  case  of  farther  advance,  after  aforesaid  at  (b)  insert 

"and  also  in  consideration  of  the  further  sum  oi  £ now  paid 

by  the  said  E.  F.  to  the  said  C.  D.,  of  which  sum  the  said  A.  B. 
hereby  acknowledges  the  receipt  "  ;  and  after  of  at  (c)  insert  "  the 
sums  of  £— — -  and  ii ,  making  together  "] . 

The  Form  in  the  Third  Schedule  to  the  Act  has  the  following  footnote  : — 
Variatidns  to  he  made,  as  required,  in  case  of  the  deed  heiiuj  made  hij  indorsement, 
or  in  respect  of  any  other  thing. 

(«)  This  is  the  Form  given  in  the  third  part  of  the  Third  Schedule  to  the 
Conv.  Act,  1S81,  and  should  only  be  iised  where  the  mortgage  is  in  the 
statutory  form  given  in  that  schedule. 

{b)  The  Foi-m  in  the  Third  Schedule  to  the  Act  has  the  following  foot- 
note: —  Variations  as  noted  abore. 


Part  YI. 

INSTRUMENTS  EELATING   TO   MORTGAGES. 

No.  I. 

APPOINTMENT  iindcr  the  Statutory  Power  of  a  Receiver 
of  the  Rent  n/"  Freehold  and  Leasehold  Property  com- 
2^rised  in  a  Mortgage. 


Recital  of 
Mortgage, 


That  principal 
money  is  due 
and  interest  in 


Appointment 
of  receiver. 


WHEREAS  b}^  an  Indenture  dated,  &c.,  and  made  Between 
A.  B.,  of,  &c.,  of  the  one  part,  and  me,  the  undersigned  C.  D.,  of 
the  other  part,  certain  freehold  and  leasehold  messuages,  lands 

and  hereditaments  situated  in  the  Parish  of ,  in  the  County 

of  ,  were  conveyed    and  demised  by  the  said  A.  B.  to  me 

in  fee  simple  as   to   the   said    freeholds,    and    as    to    the    said 

leaseholds  for  the  residue  of  the  term  of years  subsisting 

therein  (except  the  last  three  days  thereof),  by  way  of  mortgage 

for  securing  payment   of   the  sum  of    Jtj on   the  day 

of then  next,  with   interest  thereon  at  the  rate  of  .4' —  per 

cent,  per  annum : 

And  whereas  the  principal  money  secured  by  the  said  Inden- 
ture remains  owing,  and  the  interest  (/>)  thereon  has  been  in 
arrear  for  more  than  two  calendar  months  : 

NOW  I,  the  undersigned  C.  I).,  in  exercise  of  the  power  for  this 
purpose  conferred  on  me  by  section  twenty-four  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  and  of  all  other  powers 
(if  any)  me  enabling,  hereby  appoint  X.  Y.,  of,  &c.,  to  be  the 
receiver  of  the  rents  and  income  of  all  the  freehold  and  leasehold 
property  comprised  in  the  said  Mortgage,  with  all  the  powers 
conferred  on  a  receiver  by  the  said  Act,  and  to  the  intent  that  he 


(A)  A  receiver  must  pay  interest  in  arrear  accruing  as  well  before  as  after 
Lis  appointment :  National  Bk.  v.  Kenney,  1898,  1  Ir.  R.  197. 
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sliall  ajDply  all  money  received  by  him  in  the  manner  directed  by 
sub-section  (8)  of  section    twenty-four    of   the  said  Act,  and  I  Authority  to 
authorise  the  said  X.  Y.  to  retain  for  his  remuneration,  and  in  miSn,""^' 
satisfaction  of  all  costs,  charges,  and  expenses  incurred  by  him 
as   receiver,  a  commission    of    ^ —  per  cent.  {<■)   on  the  gross 
amount  of  all  money  received  by  him,  and  I  direct  him  to  keep  and  to  insure 
the  buildings  on  the  premises  insured  against  loss  or  damage  agaiust'fire. 

by  fire  in  the  ■ Insurance  Office. 

As  WITNESS  my  hand  this day  of ,  19 — . 

(Signed)     C.   D. 


No.  II. 

APPOINTMENT  o/Vt  Receiver  contemporaneously  uitJi  the 
Mortgage  {d). 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  kc.  (here-  Parties. 
inafter   called   the  Borrower),    of   the    1st  part,  C.  D.,   of,    &c. 
(hereinafter  called  the  Mortgagee),  of  the  2nd  part,  and  E.  F., 
of,  kc.  (hereinafter  called  the  Receiver),  of  the  3rd  part : 

Whereas  by  an  Indenture  bearing  even  date  with  but  executed  Recital  of 
before  these  presents,  and  made,  &c.,  the  hereditaments  described  even  da^e,° 
in  the  Schedule  hereto  have  been  conveyed  by  the  Borrower  unto 
and  To  the  Use  of  the  Mortgagee  in  fee  simple  by  way  of  mort- 
gage for  securing  payment  to  the  Mortgagee  of  the  sum  of  £ , 

with  interest  thereon  at  the  rate  of  £, —  per  cent,  per  annum  : 

And  whereas  it  has  been  agreed  that  the  Receiver  shall  be  and  of  Agree- 
appointed  receiver  of  the  mortgaged  hereditaments  in  the  manner  appoint 
hereinafter  appearing :  Receiver. 

NOW  THIS  INDENTURE    WITNESSETH  and  it   is  hereby 
declared  as  follows  : — 

1.  The  Borrower,  with  the  concurrence  of  the  Mortgagee,  hereby  Borrower,  with 
appoints  the  Receiver  to  be  the  receiver  of  the  rents  and  profits  Mortgag^e'i^  ° 
of  the  hereditaments  described  in  the  Schedule  hereto.  appoints 

Kecener. 

2.  Subject    to    the    provisions    hereinafter   contained,    sub-  Power  and 
sections  (2)  and  (8)  of  section  twenty-four  of  the  Conveyancing  ^"5®^,.°^. 

(c)  This  must  not  exceed  £0  per  cent,  see  sub-s.  6. 

{(l)  See  also  Form  No.  13,  svp.,  if  the  receiver  is  to  be  appointed  by  the 
mortgage  deed. 

P.  61 
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MORTCAnES    (precedents). 


Remuneration. 


Receiver  not 
to  act  until 
interest  in 
arrear. 


and  Law  of  Property  Act,  1881,  shall  apply  to  the  Receiver,  and 
to  every  or  any  new  receiver  to  be  appointed  in  his  place,  in 
like  manner  as  if  the  appointment  hereby  made  had  been  an 
appointment  made  by  the  Mortgagee  under  section  nineteen  (e) 
of  the  said  Act  after  the  mortgage-money  had  become  due. 

3.  The  Receiver,  and  any  future  receiver,  may  retain  f5r  his 
remuneration  and  in  satisfaction  of  all  costs,  charges  and  expenses 
incurred  by  him  as  receiver,  a  commission  of  M —  per  cent,  on 
the  gross  amount  of  all  money  received  by  him  [and  he  is  hereby 
directed  to  keep  the  buildings  on  the  premises  insured  against 
loss  or  damage  by  fire  in  the Insurance  Office]. 

4.  Provided  always,  that  the  Receiver,  or  any  future  receiver, 
shall  not  exercise  any  of  the  powers  hereby  conferred  on  him 
unless  and  until  some  half-yearly  payment  of  interest  due  under 
the  recited  Mortgage,  or  some  part  thereof,  shall  have  been  in 
arrear  for  thirty  days. 

In  witness,  &c. 

The  Schedule  above  referred  to. 

Particulars  of  the  hereditaments  comprised  in  the  recited 
Mortgage. 


No.  III. 

TRUST  DEED  in  aid  of  a  Mortgage  to  a  Bank  of  a  Life 
Interest  in  Settled  Land  and  of  Life  Policies  (/'). 

Parties.  THIS  INDENTURE,  made  the day  of ,  19—,  Between 

A.    B.,  of,    &c.  (hereinafter  called  the    Borrower),  of    the    1st 

part,  the  Banking  Company,  Limited,    whose    registered 

office  is  at (hereinafter  called  the  Bank ),  of  the  2nd  part, 

and    C.    D.,  of,  ^:c.,  and  E.  ¥.,  of,  &c.    (hereinafter  called    the 
Trustees),  of  the  3rd  part: 

Whereas  by  an  Indenture  (hereinafter  called  the  Mortgage ) 
bearing  even  date  with  but  executed  l)efore  these  presents,  and 
made  between  the  Mortgagor  of  the  one-  part,  and   the  Bank  of 
Bankto  secure  the  other  part,  the  hereditaments  subiect  to  the  limitations  of  an 

a  certani  sum  .  "' 

and  interest.      Indenture     (hereinafter    called     the     Settlement )     dated,     &c., 
were    demised  to  the  Bank  for  a  term  of  ninety-nine  years  if 

(e)  See  sub-s.  (1)  (iii.) 

(/)  This  deed  is  intended  to  be  used  where  the  insurance  money  may  not 
bo  sufficient  to  pay  the  interest  as  well  as  the  principal  money,  and  the 
mortgagees  do  not  desire  to  go  into  .possession. 


Recital  of 
Mortgage  of 
life  interest 
and  life 
policies  to 
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the  Borrower  slioukl  so  long  live,  and  certain  policies  on  the 
life  of  the  Borrower  were  also  assigned  to  the  Bank  by  way 
of  mortgage  for  securing  payment  to  the  Bank  of  the  principal 

sum  of  £ and  interest  thereon  as  therein  mentioned,  and 

the  Mortgage  contained  a  provision  enabling  the  Borrower  to 
exercise  his  statutory  powers  as  tenant  for  life  without  the 
consent  of  the  Bank  (/y)  initil  the  happening  of  such  event  as  in 
the  Mortgage  mentioned  : 

And  avhereas  on  the  treaty  for  the  Mortgage  it  was  agreed 
that  the  Borrower  should  make  such  demise  and  conveyance 
as  hereinafter  apjDearing : 

NOW  THIS  INDENTUEE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  Mortgagor 
of  the  premises,    the  Borrower,  As   Beneficial    Owner,  hereby  fa"ed'here°^' 
bargains,  sells,  demises  and  conveys  unto  the  Trustees,  ditaments,  and 

First,  All  and  singular  the  messuages,  lands  and  heredita-  present  and 

ments  situated  or  arising  in  the  Counties  of  • ,  or  in  any  of  o"  rents)^^*^^ 

them  or  elsewhere,  which  are  subject  to  the  Mortgage :  Trustees" 

And,  Secondly,  All  arrears  and  proportions  of  rents,  profits 
and  income  now  due  or  hereafter  to  become  due  from  the 
present  and  future  tenants  and  occupiers  of  the  said  heredita- 
ments, and  from  all  other  persons  liable  to  pay  the  same, 

To  HOLD,  as  to  the  premises  first  hereinbefore  described,  unto 
the  Trustees  during  the  term  of  one  hundred  years  from  the  date 
hereof  if  the  Borrower  shall  so  long  live,  And  as  to  Ihe  premises 
secondly  hereinbefore  described  unto  the  Trustees  absolutely, 
And  as  to  the  whole  of  the  premises  subject  to  the  incumbrances 
mentioned  in  the  Mortgage,  and  to  the  Mortgage,  but  Upon 
the  trusts  and  subject  to  the  powers  and  provisions  hereinafter 
declared  concerning  the  same. 

2.  The    Trustees   (which   expression,    where   the    context    so  Trustees  to 
admits,   includes  the   survivor  of  them   and    the   executors   or  P^you^gorngs, 
administrators  of  such  survivor  or  other  the  trustees  or  trustee 

for  the  time  being  hereof)  shall,  out  of  the  rents,  profits  and  income 
of  the  premises,  in  the  first  place  pay  all  taxes,  rates,  assessments 
and    outgoings    for    the   time  being  payable  in  respect  of  the 

{(j)  See  8.  L.  Act,  1882,  s.  oO. 

(/()  This  will  enable  the  trustees  to  recover  any  arrears  of  rent  which  may 
be  owing  at  the  mortgagor's  death. 

64—2 
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MORTGAGES    (PRECEDENTS). 


keep  down 
interest  on 
prior  incum- 
brances, 


pay  to  Bank 
money  owing 
and  surplus 
rents  to 
Mortgagor. 


Power  to 

appoint 

receiver, 


and  to  fix  liiH 
remuneration. 


Power  not  to 
be  exercised 
by  a  sole 
Trustee. 


premises,  and  which  the  respective  tewants  and  occupiers  thereof 
or  any  other  person  shall  not  be  liable  to  pay,  and  the  expense 
of  insuring  against  loss  or  damage  by  fire  any  buildings  or 
other  property  which  the  Trustees  shall  think  fit  to  insure,  and 
keep  down,  or  concur  with  the  Bank  in  keeping  down,  the 
interest  on  any  principal  money  and  any  premiums  on  policies 
and  yearly  sums  for  the  time  being  charged  upon  or  payable  out 
of  the  premises  or  any  part  or  parts  thereof  in  priority  to  the 
money  secured  to  the  Bank  by  the  Mortgage,  and  which  interest, 
premiums  and  yearly  sums  shall  not  be  otherwise  paid,  but  so 
nevertheless  as  not  to  give  the  same  respectively  any  further 
or  other  security  or  priority  than  they  already  respectively  enjoy, 
And  shall  in  the  next  place  pay  to  the  Bank  the  money  due  and 
payable  to  them  under  the  Mortgage,  And  shall  pay  the  surplus 
of  the  said  rents,  profits  and  income  to  the  Borrower,  or  as  he 
shall  direct. 

3.  The  Trustees  may  at  any  time  hereafter  by  deed  appoint 
any  person  to  be  receiver  of  the  rents,  profits  and  income  of  the 
said  hereditaments  and  premises,  with  all  such  powers  and 
authorities  as  are  usually  given  to  or  can  be  exercised  by  a 
receiver  appointed  by  mortgagees  whose  power  to  sell  has  arisen, 
and  also  with  all  such  further  powers  and  authorities  of  manage- 
ment as  the  Trustees  shall  from  time  to  time  think  fit  to  confer 
upon  any  such  receiver,  and  the  Trustees  may  at  any  time 
remove  any  such  receiver  and  from  time  to  time  appoint  another 
receiver  in  his  place  as  the  Trustees  think  proper,  And  the 
Borrower  hereby  agrees  to  ratify  and  confirm  every  such 
appointment  and  all  the  powers  and  authorities  purporting  to  be 
given  to  or  vested  in  any  person  so  appointed. 

4.  The  Trustees  may  from  time  to  time  in  their  absolute 
discretion  fix  the  amount  of  remuneration  of  any  person 
appointed  to  be  receiver  as  aforesaid,  provided  that  such 
remuneration  shall  not  exceed  „^5  per  cent,  on  the  gross  money 
received  by  him. 

5.  The  foregoing  power  of  appointing  and  removing  a  receiver 
shall  be  exercisable  only  when  there  shall  be  two  Trustees  hereof, 
but  so  that  if  at  any  time  the  number  of  Trustees  hereof  shall  be 
reduced  below  two,  the  Bank  or  the  Borrower,  as  the  case  may 
require,  shall,  at  the  request  in  writing  of  the  other  of  them, 
forthwith  under  the  power  for  this  purpose  hereinafter  conferred 
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on  them  or  him  appoint  a  new  trustee  hereof  so  as  to  make  up 
the  number  of  the  trustees  hereof  to  two,  and  if  the  Bank  or  the 
Borrower,  as  the  case  may  be,  shall  fail  to  make  such  appoint- 
ment within  one  calendar  month  after  being  so  requested  b}^  the 
other  of  them  so  to  do,  then,  at  the  expiration  of  that  time,  the 
other  of  them  shall  have  the  power  of  making  the  ap[)ointment 
instead  of  the  one  of  them  who  shall  have  made  default : 

Provided  always,  that  except  for  the  purpose  of  appointing  or 
removing  a  receiver,  nothing  herein  contained  shall  affect  the 
right  of  a  sole  trustee  to  execute  the  trusts  hereof. 

6.  The  Trustees  shall  in  no  case  be  answerable  for  any  loss  indemuityof 
or  misapplication  of  the  said  rents,  profits  and  income,  or  any 

part  thereof,  by  reason  of  any  default,  neglect  or  breach  of  trust 
by  or  on  the  part  of  any  such  receiver,  nor  for  any  other  default 
whatsoever  on  the  part  of  such  receiver,  but  every  such  loss 
and  misapplication  shall  be  wholly  borne  and  paid  by  the 
Borrower. 

7.  Notwithstanding  the  trusts  hereinbefore  declared,  or  any  of  Furthei- 
them,  the  Trustees  shall  not  be  liable  to  the  Borrower,  nor  to  ""®""^'y- 
any   other    person,   by   reason   of  any   failure   or   omission   to 
insure  against  fire  as  aforesaid,    nor  be  liable  for  any  money 
whatsoever  until  the  same  shall  have  actually  come  into  their 
hands. 

8.  The  Trustees  may  in  their  absolute  discretion,  out  of  any   Trustees  to 
money  for  the   time  being  in  their  hands,  and  held   upon  the  as  to  appiica- 
trusts  hereof,  pay  to  or    place   to    the   credit  of   any  agent  or  i.eceived!°"*^^ 
manager  of  the  settled  estates,  or  any  part  thereof,  whether  being 

the  receiver  appointed  under  the  provisions  hereof  or  any 
other  person,  whether  appointed  by  the  Trustees  or  not,  any 
money  which  the  Trustees  may  consider  it  desirable  to  pay  for 
the  purpose  of  the  proper  upkeep  and  management  of  the  settled 
estates,  including  any  sums  which  the  Trustees  may  think  it 
desirable  that  any  such  agent  or  other  person  should  have  in 
hand  for  the  purpose  of  such  management ;  And  the  Trustees 
may  accept  without  investigation  and  act  upon  the  statement  of 
any  such  manager  or  agent  as  to  what  sums  are  required  for  the 
13urpose  of  such  management  and  upkeep,  or  are  proper  to  be 
kept  in  hand  as  aforesaid ;  and  may  accept  any  accounts  fur- 
nished by  any  such  receiver  or  other  person  accountable  to  them, 
or    by   any    person    employed   or    concerned    in    the    agency   or 
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management  of  the  settled  estates  or  any  part  thereof,  as  correct 
M'ithout  any  further  inquiry  or  examination,  or  may  altogether 
dispense  with  the  furnishing  of  any  such  accounts  ;  and  every 
account  purporting  to  be  delivered  by  any  such  receiver  or  other 
person  shall,  without  any  vouching  or  other  verification  thereof, 
be  absolutely  conclusive  in  favour  and  for  the  protection  of  the 
Trustees. 

1).  Without  prejudice  to  any  of  the  protections  or  indemnities 
hereinbefore  given  to  the  Trustees,  they  may  at  their  absolute 
discretion  adopt  either  of  the  following  methods,  or  partly  one 
and  partly  the  other  (that  is  to  say)  : — The  Trustees  may  either 
cause  the  entire  gross  rents  and  profits  and  income  of  the  estates 
to  be  paid  or  remitted  to  them  or  to  their  account,  and  in  that 
case  may  either  themselves  thereout  pay  or  provide  for  the  out- 
goings of  the  settled  estates,  including  the  receiver's  remunera- 
tion and  the  other  payments  hereinbefore  made  payable  in 
priority  to  the  application  of  the  said  rents  and  profits  in  the 
payment  of  the  moneys  for  the  time  being  due  and  payable  to 
the  Bank  on  the  security  of  the  Mortgage,  or  may  pay  to  or 
place  to  the  credit  of  the  receiver  or  any  other  person  or  persons 
employed  in  the  agency  or  management  of  the  settled  estates,  or 
of  any  part  thereof,  any  money  to  enable  any  such  outgoings  and 
other  payments  to  be  paid  or  provided  for  by  the  said  receiver  or 
other  person,  and  also  thereout  pay  or  place  to  the  credit  of  any 
such  receiver  or  other  person  such  sums  as  it  may  be  deemed 
expedient  that  any  such  receiver  or  other  jjerson  should  have  in 
hand  as  aforesaid,  or  the  Trustees  may  allow  any  such  outgoings 
and  payments  to  be  in  the  first  instance  paid  and  such  sums  in 
hand  to  be  in  the  first  instance  retained  by  the  receiver  or  other 
person  or  persons  engaged  in  the  agency  or  management  of 
the  said  estates  or  any  part  thereof  for  the  purposes  aforesaid, 
and  cause  the  balance  only  to  be  paid  or  remitted  to  the 
Trustees. 

10.  Any  money  in  the  hands  of  or  payable  to  the  Trustees 
may  bo  paid  or  caused  to  be  paid  by  them  to  any  account  in 

their  names  at  any  bank,  and  in  particular  at  the  Bank, 

being  the  Bank  of  the  Mortgagees ;  and  no  money  paid  into  the 

said Bank  to  the  account  of  the   Trustees  shall  by  reason 

only  of  such  payment  be  deemed  in  any  manner  to  go  in  or 
towards  payment  oft"  or  reduction  of  the  amount  for  the  time 
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being  owing  to  the  Bank  on  the  security  of  the  Mortgage,  nor 
shall  such  last-mentioned  amount  be  deemed  in  any  manner  dis- 
charged or  reduced  except  by  payments  expressly  made  by  the 
Trustees  to  the  Bank  for  the  purpose  of  being  applied  in  such 
payment  off  or  reduction. 

11.  It  shall  not  be  obligatory  on  the  Bank  to  require  any  of  Bank  need 
the  money  so  coming  to  or  in  the  hands  of  the  Trustees  by  virtue  mone^re- 
of  these  presents  to  be  applied  in  paying  oft"  or  reducing  the  Trusties^ to 
amount  for  the  time  being  owing  to  the  Bank  on  the  Mortgage ;  be  applied  in 

"  "  11  reduction  of 

but  it  shall  be  absolutely  in  the  discretion  of  the  Bank  whether  debt. 
and  to  what  extent  the  money  for  the  time  coming  to  or  in  the 
hands  of  the  Trustees  hereunder  shall  be  so  applied,  it  being  the 
intention  of  these  presents  that  the  Bank  shall  be  entitled  at  any 
time  if  they  think  fit  to  require  the  whole  or  any  part  of  the  said 
money  to  be  applied  in  or  towards  payment  off  of  the  amount  so 
for  the  time  being  owing  to  the  Bank  on  the  Mortgage  (whether 
for  principal,  interest  or  otherwise),  or  shall  be  entitled  to  permit 
all  or  any  part  of  the  said  money  to  be  paid  to  the  Borrower, 
notwithstanding  that  any  principal  or  other  money  shall  remain 
owing  to  the  Bank  on  the  security  of  the  Mortgage  without 
thereby  in  any  way  prejudicially  affecting  their  security  under 
the  Mortgage. 

12.  In  the  event  of  any  money  in  the  hands  of  the  Trustees  Astopay- 

_-  , ,        ments  to 

being  paid  by  them  to  any  account  of  the  Borrower  personally  account  of 

at  the  said Bank,  no  money  so  paid  to  any  such  account  of  ^  oi'^g'^?oi. 

the  Borrower  shall  be  deemed  in  any  nature  to  extinguish  or 
reduce  any  indebtedness  of  the  Borrower  to  the  Bank  or  any 
other  account,  but  so  that  this  provision  shall  not  prejudicially 
affect  such  right  (if  any)  as  the  Bank  would  or  might  have  in  the 
absence  of  this  provision  of  applying  the  credit  balance  on  any 
account  of  the  Borrower  in  or  towards  satisfaction  or  reduction 
of  any  sum  owing  by  the  Borrower  on  any  other  account  if  and 
so  far  as  the  Bank  may  at  any  time  in  their  discretion  think  lit 
so  to  apply  the  same. 

13.  Nothing  herein  contained  shall  prejudice  or  affect  the  Mortgagor's 
power  of  the  Borrower  to  exercise  any  power  conferred  on  him  s°l^  a"c"s*^^ 
by  the  Settled  Land  Acts,  188*2  to  1890,  or  any  Act  amending 
or  extending  the  same,  or  any  power  conferred  on  him  by  the 
Settlement  which  takes  effect  by  way  of  addition  to  the  powers 
conferred  bv  those  Acts  in  relation  to  the  hereditaments  for  the 


not  to  be 
affected. 
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Appoiotment 
of  new 
trustees. 


time  being  subject  to  tbe  limitations  of  the  Settlement,  all  which 
powers  shall,  subject  as  hereinafter  provided,  be  exercis- 
able without  any  further'  consent  or  concurrence  by  or  on  the 
part  of  the  Trustees,  and  this  security  shall  attach  to  the  life 
estate  of  the  Mortgagor  in  all  property,  or  the  rents,  profits  and 
income  thereof,  which  by  virtue  of  any  disposition,  dealing  or 
change  of  investment  under  any  of  such  powers  may  from  time 
to  time  be  substituted  for  the  hereditaments  hereby  demised,  or 
any  i3art  thereof,  in  like  manner  as  if  the  term  of  100  years 
hereby  granted  had  been  comprised  in  and  limited  by  the 
Settlement : 

Provided  always  that  the  Bank  may  at  any  time,  by  notice 
in  writing  given  to  the  Borrower  or  his  solicitors,  require 
that  as  from  the  date  of  such  notice  the  consent  (either  general 
or  confined  to  a  particular  transaction  or  class  of  transactions)  of 
the  Bank,  which  but  for  the  provisions  contained  in  the  Mortgage 
would,  under  section  fifty  of  the  Settled  Land  Act,  1882,  have 
been  necessary  to  enable  such  powers  to  be  exercised,  shall  hence- 
forth become  necessary ;  but  no  purchaser,  lessee,  mortgagee,  or 
other  person  dealing  with  the  Borrower  for  value  in  money  or 
money's  worth  shall  be  concerned  to  inquire  whether  any  such 
notice  shall  have  been  given  or  not,  or  whether  the  consent  of  the 
Bank  shall  have  been  obtained,  and  it  shall  not  be  necessary  to 
express  any  such  consent  in  any  such  disposition  for  value  as 
aforesaid, 

14.  TuE  Trustees  may,  if  they  think  fit,  instead  of  acting  per- 
sonall}',  employ  and  pay  a  solicitor  or  any  other  person  to  transact 
any  business  or  do  any  act  required  to  be  done  in  connexion 
with  the  trust,  including  the  receipt  and  payment  of  money,  and 
any  trustee  being  a  solicitor  or  person  engaged  in  any  profession 
or  business  may  be  so  employ'ed  and  shall  be  entitled  to  charge 
and  be  paid  for  any  business  or  act  done  by  him  in  connexion 
with  the  trust,  including  any  act  which  a  trustee  not  being 
a  solicitor  or  other  person  engaged  as  aforesaid  could  have  done 
personally. 

15.  The  jjower  of  appointing  a  new  trustee  or  new  trustees 
in  the  place  of  the  said  C.  D.  or  of  his  successors  in  office  shall 
be  exercisable  by  the  Bank,  and  the  power  of  aj)pointing  a  new 
trustee  or  new  trustees  in  the  place  of  the  said  E.  F.  or  of  his 
successors  in  office  shall  be  exercisable  by  the  Borrower. 
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16.  The    expressions    "  the    Borrower "    and    "  the    Bank  "  Definition 
hereinbefore  used  shall,  wherever  the  context  allows,  he  construed 
to  include  persons  deriving  title  under  them  respectively. 

In  witness,  &c. 


No.  IV. 

AGREEMENT   for    the    Loan    of   a    Sum    of   Money    oh 
Mortgage  (i). 

AN  AGREEMENT,  made  the day  of ,  19—,  Between  Parties. 

A.  B.,  of,  &c.  (intended  Mortgagor),  of  the  one  part,  and  C.  D., 
of,  &c.  {intended  IMortgagee),  of  the  other  part: 

WHEREBY  IT  IS  AGREED  as  follows  :— 

1.  The  said  C.  D.  agrees  to  advance  to  the  said  A.  B.  the  sum  Agreement 
of  i*2,000  upon  mortgage  of  the  freehold  and  copyhold  messuages, 

lands  and  hereditaments  situated  in  the  Parish  of ,  in  the 

County  of ,  short  particulars  whereof  are  contained  in  the 

Schedule  hereto,  provided  that   the  said  A.  B,  shall  before  the 

day  of  ■ next  deduce  a  good  marketable  title  to   the 

premises  [and  provided  also  that  the  premises  shall  be  valued  by 
R.  H.,  of,  &c.,  or  such  other  able  practical  surveyor  as  shall  be 
appointed  for  that  purpose  by  the  said  C.  D.,  at  the  sum  of 
i'3,000  at  least,  clear  of  all  outgoings,  and  shall  be  certified  by 
such  surveyor  to  be  a  good  and  sufficient  security  for  the  sum  of 
jL'2,000  (A)]  :     And  the  said  loan  shall    be  made  and  the    said 

^lortgage  shall  be  completed  on  or  before  the day  of 

next,  and  time  shall  be  deemed  of  the  essence  of  the  contract. 


(/')  When  a  negotiation  has  been  entered  into  for  the  loan  of  money  on   When  nego- 
niortgage,  and  it  is  contemplated  that  the  investigation  of  the  title  will  be   t'^tion  for  loai 

o   o   '  ^      .r  o  ^  Qjj  mortgage 

attended  with  expense,  it  is  prudent  on  the  part  of  the  intended  mortgagee   there  should 
to  have  an  agreement  in  writing,  as,  if  the  title   should  turn  out  defective,   ^'-'  agreement, 
or  for  any  other  reason  the  mortgage  should  not  eventually  be  completed, 
there  may,  in  the  absence  of  an  agreement,  be  a  difficulty  in  recovering  the 
expense  incurred. 

(^•)  The   words   within    brackets   will    be   omitted   where    the    intended 
moitgagee  is  satisfied  as  to  the  value. 
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gage Deed. 


Costs  to  be 
borne  by 
Mortgagor. 


2.  The  principal  mone}^  to  be  secured  by  the  said  Mortgage 
shall  be  made  payable  at  the  expiration  of  six  calendar  months 
from  the  date  thereof,  and  shall  bear  interest  from  the  date 
thereof  at  the  rate  of  i' —  per  cent,  per  annum,  payable 
half-yearly,  and  the  said  Mortgage  shall  contain  covenants  by 
the  Mortgagor  for  payment  of  the  said  principal  money  and 
interest,  and  shall  also  contain  such  powers  and  provisions  as 
the  Mortgagee  shall  reasonably  require  for  better  securing  the 
payment  of  the  principal  money  and  interest. 

3.  All  costs  and  expenses  of  and  incidental  to  this  agreement, 
and  the  negotiations  preparatory  hereto  and  the  Mortgage  to  be 
made  in  pursuance  hereof  (including  the  investigation  of  the 
title  and  tlie  valuation  of  the  premises),  shall  be  paid  by  the 
said  A.  B.,  whether  the  Mortgage  shall  eventually  be  completed 
or  not,  and  whether  such  non-completion  shall  arise  from  [the 
premises  not  being  of  sufticient  value,  or  from]  the  title  proving 
defective,  or  from  any  other  cause  whatever  (not  being  the  wilful 
default  of  the  said  C.  D.). 

In  witness,  &c. 

The   Schedule  above  kbfeered  to. 


No.    V. 

AGREEMENT  for  ihe  Loan  of  a  Sum  oj  Money  on 
Mortgage,  tv'iih  Provisions  for  conthiiiiiiti  the  Loan 
for  a  Time  ctirtain  and  for  the  Appointment  of  a 
Receiver. 


Parties. 


Agreement 
for  advance. 


AN  AGREEMENT,  made,  &c.,  Betw^een  A.  B.,  of,  ^c.  {intcndciJ 
MorUiagor),  of  the  one  part,  and  C.  D.,  of.  Sec,  and  E.  F.,  of, 
&c.  (intended  Mortgagees)  of  the  other  part : 

WHEREBY  IT  IS  AGREED  as  follows  :— 

1.  The  said  C.  D.  and  E.  F.  agree  to  advance  to  the  said  A.  B. 

the  sum  of  £ upon  mortgage  of  the  freehold  and  copy  bold 

messuages,  lands  and  hereditaments  situated  in  the  Parish  of 

,  in   the    County    of   ,    short   particulars    whereof   are 

contained  in  the  Schedule  hereto,  provided  that  the  said  A.  B.  shall 
before  the  day  of next  deduce  a  good  and  marketable 
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title  to  the  premises,  and  provided  also  that  the  premises 
shall  be  valued  by  E.  H.,  of,  &c.,  or  some  other  able  practical 
surveyor   appointed   for   that   purpose  by   the   said  C.  D.  and 

E.    F.,  at  the  sum   of  £ at   least,  clear  of  all   outgoings, 

and  shall  be  certified  by  such  survej^or  to  be  of  good  and  sufficient 
security  for  the  sura  proposed  to  be  lent  thereon.  And  the 
said    loan    shall    be   made   and    the    said    Mortgage    shall    be 

completed  on  the  day  of   next,    and   time   shall    be 

deemed  of  the  essence  of  the  contract. 

2.  The  principal  money  to  be  secured  by  the  said  Mortgage  as  to  piwi- 
shall  be  made  payable  at  the  expiration  of  six  calendar  months  ^J°^Jq  ^^11°^^' 
from  the  date  thereof,  and  shall  bear  interest  from  the  date 

thereof  at  the  rate  of  £ —  per  cent,  per  annum,  payable 
half-yearly,  and  to  be  reduced  to  4' —  per  cent,  per  annum  in 
case  the  same  shall  be  punctually  paid  within  thirty  days  after 
the  respective  half-yearly  days  of  payment  thereof;  and  the 
said  Mortgage  shall  contain  covenants  by  the  Mortgagor  for 
payment  of  the  said  principal  money  and  interest,  and  shall  also 
contain  provisions  precluding  the  Mortgagees  from  calling  in  the 
principal  money  before  the  expiration  of  seven  years  from  the 
date  of  the  Mortgage,  in  case  of  such  punctual  payment  of  interest 
as  aforesaid,  and  also  precluding  the  Mortgagor  from  compelling 
the  Mortgagees  to  receive  the  same  within  the  like  period  of 
seven  years.  The  said  Mortgage  shall  also  contain  such  other 
powers  and  provisions  as  the  Mortgagees  shall  reasonably 
require  for  securing  the  payment  of  tiie  principal  money  and 
interest. 

3.  The  Mortgagees  uia.y,  by  a  deed  to  be  executed  simulta-  Mortgagees 
neously  with  the  Mortgage,  appoint  a  receiver  of  the  rents  and  a^rJceiver!" 
profits   of   the   premises,   with  such  powers  and  duties  as  the 
Mortgagees  may  think  fit,  for  the  purpose  of  better  securing 

the  payment  of  interest,  and  with  such  clauses  and  pro- 
visions for  removing  the  receiver,  and  appointing  new  receivers 
from  time  to  time,  and  otherwise,  as  are  usually  inserted  in 
deeds  of  the  like  nature,  including  a  proviso  that  the  receiver 
shall  not  act  until  interest  shall  have  become  in  arrear  for 
30  days ;  And  the  said  A.  13.  shall  (if  required)  join  in  such 
receivership  deed. 

4.  All  costs  and  expenses  of  and  incidental  to  this  agreement,  Costs  to  be 
and    the   negotiation    preparatory    hereto,    and    the    Mortgage  Moluraior. 
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to  be  made  in  pursuance  hereof  (including  the  investigation  of 
the  title  and  the  valuation  of  the  premises),  shall  be  paid  by 
the  said  A.  B.,  whether  the  Mortgage  shall  eventually  be  com- 
pleted or  not,  and  whether  such  non-completion  shall  arise  from 
the  premises  not  being  of  sufficient  value,  or  from  the  title 
proving  defective,  or  from  any  other  cause  whatever  (not  being 
the  wilful  default  of  the  said  C.  D.  and  E.  F.,  or  either  of  them). 

In  "WITNESS,  &c. 

The  Schedule  above   referred  to. 


No.    YI. 

AGEEEMENT  hii  a   Mortgagee   to  Concur  in  Sales,  the 
Purchase-money  hcinq  Deposited. 


Parties. 


Recital  of 
Mortsjage. 


Mortgagee  to 
concur. 


Money  to  be 
deposited. 


THIS  INDENTURE,  &c.,  Between  A.  B.,  of,  lI-c.  (hereinafter 
called  the  Mortgagee),  of  the  one  part,  and  C.  D.,  of,  kc.  (herein- 
after called  the  Borrower),  of  the  other  part : 

Whereas  these  presents  are  supplemental  to  an  Indenture 
(hereinafter  called  the  Principal  Indenture)  dated,  &c.,  and 
made,  d-c,  being  a  mortgage  of  certain  lands  and  hereditaments 
situated,    &c.,    for  securing   payment    by  the  Borrower  to  the 

Mortgagee  of  the  principal  sum  of  £ ,  with  interest  thereon 

as  therein  mentioned  : 

NOW  IT  IB  HEEEBY  AGREED  as  follows  :— 

1,  The  Mortgagee  shall  at  the  request  and  cost  of  the 
Borrower  concur  in  sales  to  be  made  by  the  Borrower  of  the 
mortgaged  hereditaments  in  Lots  or  otherwise  at  a  price  to  be 
approved  by  the  surveyor  for  the  time  being  of  the  Mortgagee, 
and  upon  the  terms  that  all  purchase- money  shall  be  paid  to 
the  Mortgagee  to  be  dealt  with  by  him  as  hereinafter  provided. 

2.  All  purchase- money  received  b}^  the  Mortgagee  from 
sales  of  the  several  Lois  of  the  mortgaged  premises  shall,  as 
and  when  received  by  him,  be  deposited  in  his  name,  at  the 
current  rate  of  interest  allowed  where  fourteen  days'  notice  of 

withdrawal  is  to  be  given,  in  the  Bank  at  the  risk  of  the 

Borrower,  but  there  shall  be  first  deducted  out  of  such  purchase- 
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money,  when  received  and  before  deposit  thereof  as  aforesaid, 
such  sum  or  sums  (if  any)  as  the  Mortgagee  or  his  solicitor 
may  think  proper  to  allow  from  time  to  time  in  respect  of  the 
costs  and  expenses  of  sale,  and  the  sum  so  deducted  shall  be 
applied  by  the  Mortgagee  in  payment  to  his  own  solicitors  and 
to  the  solicitors  of  the  Borrower  of  their  respective  costs  of  and 
incidental  to  the  sales,  including  the  costs  of  the  surveyor  of  the 
Mortgagee,  and  such  deduction  and  payment  shall  be  allowed  by 
the  Borrower  as  a  proper  deduction  and  payment  by  the 
Mortgagee. 

3.  The   interest  allowed  on  the  deposit    shall  from   time  to  interest  to 
time    on    each     half-yearly     day     for     payment     of     interest 

under  the  Principal  Indenture  be  withdrawn  and  taken  by  the 
Mortgagee  in  or  towards  payment  of  the  interest  due  under  the 
Principal  Indenture. 

4.  The  Mortgagee  will,  when  ret^uested,  inform   the  Borrower  Mortgagee  to 

. .  -  .  give  informa- 

from  time  to  time  of  the  amount  standing  on  deposit.  tion. 

5.  The  Borrower  may,   when  the   amount   on  deposit  (irre-  Deposit  ex- 

si^ective  of  interest)  is  equal  to  or  exceeds  the  sum  of  M ,  at  Red  amount 

any  time   give  to  the  Mortgagee   notice   in   writing   to   accept  "g'^Mort^a^ee. 
payment  of  a  sum,  not  less  than  the   said   sum  of  £ ,  and 

being  a  multiple  of  i'lOO,  out  of  the  amount  standing  on 
deposit  in  or  towards  discharge  of  the  principal  of  the  mort- 
gage debt,  and  the  Mortgagee  will,  at  or  before  the  expiration  of 
[three']  calendar  months  from  the  date  of  such  notice,  and  on 
receiving  from  the  Borrower  all  arrears  (if  any)  of  interest  due 
under  the  Principal  Indenture  up  to  the  last  half-yearly  day  for 
payment  of  interest,  and  also  any  further  interest  due  on  the 
sum  named  in  such  notice  up  to  the  withdrawal  thereof,  with- 
draw for  his  own  use  that  sum  from  the  amount  standing 
on  the  deposit  account  and  accept  paj^ment  of  the  same  on 
account  of  the  principal  of  the  mortgage  debt. 

6.  Until  withdrawal  and  acceptance  from  time  to  time  Deposit  not  to 
can  duly  take  effert  under  the  last  preceding  clause  of  this  to  Mortgagee. 
agreement,  the  Mortgagee  shall  not  be  deemed  to  have  received 

out  of  the  net  proceeds  of  sales  any  money  in  discharge  of  the 
principal  of  the  mortgage  debt,  but  interest  shall  continue  to  be 
paid  on  the  mortgage  debt  or  on  so  much  as  is  not  for  the  time 
being  duly  discharged  b}^  withdrawal  and  acceptance  under 
this  agreement  or  is  not  otherwise  duly  discharged,  and  such 
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mortgage  debt  and  the  interest  thereon  shall  be  a  charge  on 
the  mortgaged  premises  for  the  time  being  remaining  unsold  in 
the  same  manner  and  to  the  same  extent  as  if  no  money  arising 
from  the  proceeds  of  sales  were  standing  in  tlie  name  of  the 
Mortgagee  on  a  deposit  account  as  aforesaid. 

7.  This  agreement  shall  be  binding  on  the  persons  respectively 
deriving  title  under  the  Borrower  and  the  Mortgagee. 

In  witness,  &c. 


No.  VII. 

CONSENT  hy  a  Mortgagee  to  a  Lease  to  he  made  hi/  Mort- 
gagor inidcr  Section  18  of  the  Conveijancing  Act,  1881, 
there  being  a  proviso  in  the  Mortgage  Deed  requiring 
such   consent. 


Recital  of 
Mortgage. 


And  that 
Mortgagor 
desires  to 
make  Lease. 


Consent  by 
Mortgagee. 


WHEEEAS  by  an  Indenture  dated  tlie day  of ,  19 — , 

and  made  between  A.  B.  (hereinafter  called  the  Borrower)  of  the 
one  part,  and  C.  D.  (hereinafter  called  the  Mortgagee)  of  the 
other  part,  a  messuage,  known  as,  &c.,  was  conveyed  by  the 
Borrower  to  the  Mortgagee  in  fee  simple  by  way  of  mortgage 

for  securing  payment  of  the  sum  of  i' ,  with  interest  thereon  : 

And  by  the  said  Indenture  it  was  provided  that  no  lease  made 
by  the  Borrower  or  the  persons  deriving  title  under  him  during 
the  continuance  of  the  said  security  should  take  effect  by  virtue 
of  the  statutory  powers,  unless  the  Mortgagee  or  the  persons 
deriving  title  under  him  should  consent  thereto  in  writing : 

And  whereas  the  Borrower  is  desirous  of  granting  a  Lease 
of  the  said  messuage  to  G.  H.,  of,  &c.,  for  a  term  of  twenty- 
one  years  at  the  yearly  rent  of  £ and  has  requested  the 

Mortgagee  to  give  his  consent  thereto  : 

NOW  the  Mortgagee  hereby  consents  to  the  proposed  Lease  (/), 
provided  that  the  Lease  is  made  in  accordance  in  all  respects 
with  the  provisions  of  section  eighteen  of  the  Conveyancing  and 
Laws  of  Proj)erty  Act,  1881. 


(/)  This  Precedent  may  be  made  ajiplicable  to  several  leases,  particulars 
of  which  can  be  stated  in  a  schedule.  , 
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Dated  the day  of ,  19- 

[As  WITNESS,  &c.] 


Witness,  X.  Y. 


(Signed)     C.  D.  {Mortgariee). 
[(Signed)      A.  B.  {Bonvwcr)]. 


No.  VIII. 

AGREEMENT  (;») '"■^"■f'''"  Moktgagor  and  Two  Mortgagees 
of  different  pvopcr tics  oh  to  Documents  relatinrj  to  both 
livopciiies  and  irJdrJi  liave  been  delivered  to  One  of  tlie 
Mortgagees.  Acknowledgment  of  the  right  of  the  Other 
Mortgagee  fo  production,  and  Agreement  that  Docu- 
ments shall  be  del  ire  red  to  Jiini  if  his  Mortgafje  is 
subsisting  n-Jioi  the  oth.cr  is  paid  off  (»). 

AN  AGREEMENT,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties. 
after  called  the  Borrower),  of  the  1st  part,  C.  D.  {one  Mortgagee), 
of,  &c.,  of  the  2nd  part,  and  E.  F.  {otJter  Mortgagee),  oi,  &c.,  of  the 
3rd  part  : 

Whereas  by  an  Indenture  of  Mortgage  bearing  even  date  with  Recital  of 
but   executed    before    the    agreement,    and    made    beiween    the  ^^°^"*s^ses. 
Borrower  of  the  one  i)art  and  the  said  C.  I),  of  the  other  part, 
certain  hereditaments  situated,  ilc,  have  been  conveyed  by  the 
Borrower  unto  and  To  the  Use  of  the  said  C.  I),  in  fee  simple 


(m)  This  will  require  a  6'7.  agreement  stamp. 

(«)  If  two  different  properties  held  under  the  same  title  are  mortgaged  what  arrange- 

at  the  same  time  to  two  different  mortgagees,  it  is  necessary  to  make  some  mcnt  should  be 

arrangement  about  the  custody  of  the  title  deeds.      They  may  either  be  documents 

delivered  to  one  mortgagee,  he  giving  to  the  other  an  acknowledgment  of  "lien  two 

the  right  to  production,  as  is  done  in  the  above  Precedent,  or  they  may  be  mX7th?sllme 

delivered  to  a  firm  of  solicitors  or  bankers  acting  for  both  mortgagees  or  title  are  mort- 

sets  of  mortgagees,  and  this  is  the  plan  adopted  in  the  next  Precedent.  different 

If  documents  relate  to  other  land  retained  by  the  mortgagor  he  should  persons, 
obtain  an  acknowledgment  of  his  right  to  production  when  he  hands  them 
to  a  moi'tgagee. 
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That  docu- 
ments ill 
schedule  have 
been  delivered 
to  one  of  the 
Mortgagees. 


Acknowledg- 
ment by  one 
Mortgagee  of 
right  of  other 
to  production. 

Agreement 
that  docu- 
ments shall  be 
delivered  to 
other  Mort- 
gagee if  his 
Mortgage  is 
subsisting 
when  the  other 
is  satisfied. 


by  way  of  mortgage  for  securing  payment  of  a  smn  of  £ and 

interest  (Add  similar  recital  of  Mortgage  to  E.  F.) : 

And  whereas  the  documents  mentioned  in  the  Schedule  hereto 
relate  to  the  hereditaments  comprised  in  both  the  said  Indentures 
of  Mortgage  and  the  same  have  been  delivered  to  the  said  C.  D. 
subject  to  the  arrangement  hereinafter  appearing: 

NOW  the  said  C.  D.  hereby  acknowledges  the  right  of  the  said 
E.  F.  to  production  of  the  documents  mentioned  in  the  Schedule 
hereto  and  to  delivery  of  copies  thereof : 

And  it  is  hereby  agreed  that  if  the  Mortgage  first  herein- 
before recited  shall  be  paid  off  and  satisfied  while  any  money 
remains  owing  to  the  said  E.  F.  or  the  persons  deriving  title 
under  him  on  the  Mortgage  secondly  hereinbefore  recited,  then 
and  in  such  case  the  said  documents  shall  be  delivered  to  him  or 
them. 

As  witness,  &c. 

The  Schedule  above  referred  to. 

Particulars  of  documents  retained  in  the  custody  of  the  said 
C.  D. 

(Tlte  datcH  and  parties  ojdg  irill  he  inserted.) 


No.  IX. 

MEMORANDUM  tliat  Documents  are  held  hi/  Solicitors  on 
hehcdf  of  Two  Sets  o/ Mortgagees  of  dif event  Properties. 


That  docu- 
ments relate  to 
two  properties 
mortgaged  to 
different  per- 
sons, and  are 
in  possession 
of  solicitors 
on  behalf  of 
both  sets  of 
Mortgagees. 


MEMOEANDUM :  That  the  documents  specified  in  the  schedule 
hereto  relate — (1)  to  certain  lands  and  hereditaments  situated 
at,  &c.,  belonging  to  A.  B.,  of,  &c.  (Mortgagor),  and  by  him  mort- 
gaged  to  C.  D.,  of,  &c.,  and   E.  F.,  of,   &c.  (Mortgagees),  by  an 

Indenture  bearing  even  date  with  these  presents  to  secure  i* 

and  interest,  and  (2)  to  certain  other  lands  and  hereditaments 
situated  at,  &c.,  belonging  to  the  said  A.  B.,  and  by  him  mort- 
gaged to  G.  H.,  of,  &c.,  and  I,  K.,  of,  &c.  (otlier  Mortgagees),  by 

another  Indenture  bearing  even  date  herewith  to   secure  Jti 

and  interest,  and  that  the  same  are  now  in  the  possession  of  the 
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undersigned,  Messrs, & ,  as  solicitors  for  and  on  behalf 

of  the  said  C.  D.  and  E.  F.,  and  also  for  and  on  behalf  of  the  said 
G.  H.  and  I.  K.,  as  such  Mortgagees  respectively  as  aforesaid. 
Dated  the day  of ,  19 — . 

The  Schedule  above  referred  to. 

(Signed)     & {Solicitors). 

No.  X. 
NOTICE  hi/  Second  Mortgagee  to  a  First  Mortgagee. 

To  C.  D.  ( First  Mortgagee)  and  all  others  whom  it  may  concern. 

WE  HEKEBY  GIVE  YOU  NOTICE,  that  by  an  Indenture 
dated,  &c.,   and  made,   &c.     (date  and  parties),   the  lands    and 

hereditaments  situated  in  the  Parish  of ,  in  the  County  of 

,  in  mortgage  to  you  from  the  said  A.  B.    {Mortgagor),  have 

been  conveyed  by  him  to  the  said  E.  F.  {Second  Mortgagee)  by 

way  of  mortgage  to  secure  £ and  interest. 

Dated  the day  of ,  19 — . 

(Signed) 

Solicitors  for  the  above-named  E.  F. 

No.  XL 

NOTICE    hy   Mortgagee    of  Assignment   of  a    Policy   of 
Assurance  to  the  Office  (o). 

To  the Assurance  Company. 

I  HEEEBY  GIVE  YOU  NOTICE,  that  by  an  Indenture  dated, 
&c.,  and  made,  Szc.  {date  and  parties),  a  policy  of  assurance 
effected  with  you  by  the  said  A.  B.  on  his  life  for  the  sum  of 

J6 dated  the day  of  ,  19 — ,  and  numbered  , 

was  assigned  by  the  said  A.  B.  to  the  said  C.  D.  by  way  of 

(o)  See  the  Policies  of  Assurance  Act,  1867  (30  &  31  Vict.  c.  144),  s.  3.    Notice  of 
In  practice  the  companies  recommend  that  the  acknowledgment  should  be   ^^i|"j-"g^^" 
required  on  a  duplicate  copj^  of  the  notice  to  be  furnished  by  the  assignee. 
A  small  fee  is  usuallj'  paj'able  for  the  acknowledgment.      This  form  may 
be  used  where  the  assignment  is  absolute,  omitting  the  words  "  by  way  of 
mortgage. ' ' 

P.  05 


1020  MORT(iAOK.s  :    (precedents). 

mortgage  :  And  I  request  you  to  deliver  to  me  a  written  acknow- 
ledgment of  the  receipt  of  this  Notice  (p). 

Dated  ihe  day  of ,  19—. 

(Signed) , 

Soh'citor  for  the  said  C.  I). 

No.  XII. 

NOTICE    hi/     MOETGAGEES    of  ASSIGNMENT     of    REVERSIONARY 

Interest   i)i   settled   Personal  Estate    to    Trustees  of 
Fund  (cj). 

To  L.  M.  and  N.  0.,  the  Trustees  of  an  Indenture  dated  the 

day  of  ,  18 — ,  being  a  Settlement  made  on  the 

marriage  of  [_or,  the  Trustees  of  the   Will  of    ■, 

deceased],  and  all  others  whom  it  may  concern. 

AVE  HEREBY  GIVE  YOU  NOTICE,  that  by  an  Indenture  dated, 
&c.,  and  made,  &c.  {date  (Did  parties),  the  reversionary  share  of 
the  said  A,  B.  {Mortgagor)  in  the  [husband's  or  wife's]  trust 
fund  comprised  in  the  said  Indenture  of  Settlement  [or,  in  the 
trust  money  and  funds  representing  the  residuary  estate  of  the 

said ,  or  in,   &c.  (foUou-ing    the    language  of  the    Mortgage 

Deed)^    was  assigned  by    him    to    the    said  C.  I).  (Mortgagee), 

by  way  of  mortgage  for  securing  payment  of  ^ and  interest 

[o?-,  was  charged  with  the  payment  to  the  said  C.  D.  of  the  money 
therein  mentioned,  or,  &c.  {aeeording  to  the  terms  oftlie  deed)^. 

Dated  the  — —  day  of ,  19 — . 

(Signed) , 

Solicitors  for  the  above-named  C.  D. 

No.  XIII. 

NOTICE    hg   Mortgagee    to    Tenant   not   to    jjay   rent   to 
Mortgagor. 

HEREBY  GIVE  YOU  NOTICE,  that  by  an  Indenture  dated 

the day   of ,  and  made  between  A.  B.,  of,  &c.,  of    the 

one  part,  and  me  of  the  other  part,  the  messuage  and  land 
situated  at  — — ,  and  now  in  your  possession,  were  conveyed  to 
me  by  the  said  A.  B.  by  way  of  mortgage  for  securing  the  principal 

{p)  A  fee  not  exceeding  5s.  will  be  payable  for  the  acknowledgment :  s.  6. 
{(j)  This  form  may  be  used  where  the  assignment  is  absolute,  omitting 
the  words  "  by  way  of  mortgage,  &c." 
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sam  of  i' and  interest    thereon,  and  that  under   the  said 

Indenture  the  said  principal  sum  remains  owing,  together  with 
an  arrear  of  interest  thereon,  and  I  therefore  require  you  to  pay 
to  me  the  rent  now  and  hereafter  to  accrue  due  in  respect  of  the 
premises,  and  on  no  account  after  the  date  hereof  to  pay  any 
rent  in  respect  of  the  premises  to  the  said  A.  B.  or  to  any  person 
or  persons  other  than  myself  or  the  persons  deriving  title  under 
me  or  my  agent. 

As  WITNESS  my  hand  the day  of ,  19 — . 

To  C.  D.  (Temmt).  A.  B.  (Mortgagee). 

No.  XIY. 

NOTICE  hij  MoRTGAGOE  of  intention  to  Pay  Off  at  the  expira- 
tion of  Six  Months  (;•)• 

I  HEREBY  GIVE  YOU  NOTICE,  that  at  the  expiration  of 
six  calendar  months  from  the  date  hereof  I  intend  to  pay  the 
principal  money  and  interest  due  and  owing  to  you  from  me, 

on  the  security  of   an  Indenture  dated  the  day  of  , 

and  made  between  me  of  the  one  part,  and  you  of  the  other  part. 

As  WITNESS  my  hand  this day  of ,  19 — , 

To  C.  D.  {Mortgagee).  A.  B.  (Mortgagor). 

No.  XY. 

NOTICE  by  Mortgagee  to  Mortgagor  requiring  Payment,  icitJi 
a  view  to  exercise  Power  of  Sale  in  case  o/ Default  (.s-). 

To    C.  D.    (Mortgagor)    and    all  others  whom  this  Notice   may 
concern. 

I  HEREBY  REQUIRE  YOU  to  pay  to  me  forthwith  the  principal 

sum  of  i' secured  by  a  certain  Indenture  dated  the  day 

of  ,  and  made  between  you  of  the  one  part,  and  me  of  the 

other  part,  and  all  interest  (t)  due  thereon  :  And  I  hereby  give 

(?■)  If  the  moi'tgagor  makes  default  in  paj-ment  at  the  expiration  of  the 
notice,  interest  must  be  paid  or  a  new  notice  given  :  Bartlett  v.  Franldia 
(1867),  ;3G  L.  J.  Ch.  671  ;  and  see  Johnson  v.  Ecans  (1890),  61  L.  T.  18. 

(s)  The  notice  cannot  be  validlj'  served  till  after  the  mortgage  money  has 
become  due  :  Selivyn  v.  Oarfit  (1888),  38  Ch.  D.  273  ;  57  L.  J.  Ch.  609;  and 
see  Baikn-  v.  Illimjivorth,  1908,  2  Ch.  20  ;    77  L.  J.  Ch.  581. 

{t)  The  interest  is  only  payable  up  to  date  of  payment  if  the  mortgagor 
pays  off  i^ursuant  to  the  notice:  Bovitl  v.  Endle,  1896,  1  Ch.  ^A^ ;  iio 
L.  J.  Ch.  542. 

65—2 
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you  notice  that  if  the  same  is  not  paid  within  three  calendar 
months  after  the  service  hereof  I  shall  proceed  to  sell  the 
mortgaged  property  (/O- 

As  WITNESS  my  hand  this da}^  of  ,  19 — . 

A..  B.  (Mortgagee). 


No.  XYI. 

NOTICE  (a-)  ^;/ IMoRTGAGEE  of  inieuiion  to  exercise  J^o\yETX  of 
Sale,  to  he  left  on  the  properti),  it  not  being  kno(rn  n-Jtere 
tJie  Mortgagor  is,  or  ichether  he  is  living  (y). 

To  C.  D.  (Mortgagor),  if  living,  or  his  legal  personal  repre- 
sentatives, and  all  other  persons  whom  this  Notice  may 
concern. 

I  HEEEBY  EEQUIRE  the  pivyraent  to  me  of  the  principal  sum 

of  Jd ,  secured  by  an  Indenture  dated,  &c.,  and  made,  &c.  (state 

date  and  jmrties),  and  all  interest  due  thereon  :  And  I  give  notice 
that  if  the  same  is  not  paid  to  me  within  three  calendar  months 
after  the  service  of  this  Notice  I  shall  proceed  to  sell  the 
mortgaged  hereditaments. 

As  WITNESS  my  hand  this day  of ,  19 — . 

A.  B.  (Mortgagee). 


No.  XYII. 

NOTICE  hg  an  Urban  District  Council  reqjdring  Payment 
of  a  Sum  of  Money  charged  on  premises  for  Private 
Street  Works  icitli  a  view  to  exercise  Statutory  Power 
or  Sale  in  case  o/' Default. 

In  the  matter  of  the  Private  Street  Works  Act,  1892. 
To  A.  B.,   of,   &c.,  the  owner  of  the  premises  known  as  


{describe    tJie  property  sliortly),   and    to   all    other   persons 
interested  therein  (z) . 

(if)  The  notice  cannot  be  -withdrawn  without  the  consent  of  the  mortgagor : 
Sunthy  V.  WiUle,  1899,  2  Ch.  747  ;  GS  L.  J.  Ch.  C81. 
(x)  See  first  note  to  last  Precedent. 
(V)  See  Conv.  Act,  1881,  s.  G7. 
(z)  This    notice   should   be   served   on  the  "owner,"  as   defined  by  the 
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WHEEEAS  certain  private  street  works  have  been  e^^ecuted  by  Recitals  of 

.  .  proceedings 

the  Urban  District  Council  of m  a  certain  street  known  as  under  Act. 

,  in  the  Parish  of ,  in  the  County  of ,  pursuant  to 


and  in  accordance  with  the   provisions  of    the   Private   Street 
AVorks  Act,  1892 : 

And  WHiiKEAS  by  the  final  apportionment  of  the  expenses  of  the 
said  works  made  by  the  surveyor  to  the  said  Council  and  dated 

the day  of ,  19 — ,  the  sum  of  £ was  charged  on 

the  above-mentioned  premises  as  the  share  of  expenses  payable 
in  respect  thereof : 

And  whereas  a  notice  in  writing  of  the  said  final  apportion- 
ment was  served  on  the  owners  of  the  premises  affected  thereby 
as  required   by  the  said  Act,  and  in  particular  such  notice  was 

served  on  you,  the  above-named  A.  B.,  on  the day  of  , 

19—: 

And  whereas  no  objection  was  made  to  the  said  final  apportion- 
ment by  the  owner  of  any  premises  charged  with  any  expenses 
thereunder : 

And  whereas  the  whole  of  the  said  sum  of  4* charged  on  That  money 

the  above-mentioned  premises  as  aforesaid  still  remains  owing  l:^*^"®*^ 


emams 
owing. 


with  interest  thereon  at  the  rate  of  i'l  percent,  per  annum  from 
the  date  of  the  said  final  apportionment : 

NOW  the  said  Urban  District  Council  of hereby  require  Notice  that 

payment  of  the  said  sum  of  i' and  all  interest  due  or  tD  required,  and 

1  in  1  i-i      i  •£  ji  1  I  •  1    that  in  default 

become  due  tiiereon,  and  give  notice  that  it  the  same  be  not  paid  of  payment 
within  three  calendar  months  after  the  service  hereof  the  said  withm  three 

months 

Council  will   proceed  to  sell   the  premises  under  the  statutory  premises  will 
power  lor  that  purpose. 

Given,  &c.  {Conimon  seal  of  Coiou'il.) 

P.  H.  Act,  1875,  and  on  all  other  persons  known  or  believed  to  have  an 
interest— f.r/.,  where  the  owner  is  a  leaseholder,  on  the  persons  entitled  to 
the  freehold,  and  the  notice  should  also  be  affixed  to  the  premises. 
Mortgagees  in  possession  are  "  owners"  :  Mayuire  v.  LdijIi-on-Hea  IJ.  D.  C. 
(1906),  95  L.  T.  319.  The  "  owner,"  when  the  work  is  completed,  is  liable  : 
East  Ham  U.  D.  C.  v.  A//lett,  1905,  2  K.  B.  22 ;  74  L.  J.  K.  B.  471  ;  and  see 
Millard  V.  Balbij,  &c.  Council,  1905,  1  K.  B.  60;  74  L.  J.  K.  B.  45. 
Expenses  cannot  be  recovered  unless  a  copy  of  the  resolution  of  the  local 
authority'  approving  the  provisional  apportionment  has  been  served  upon 
the  owner  :  Wirral  Rural  Council  v.  Carter,  1903,  1  K.  B.  646 ;  72  L.  J.  K.  B. 
332. 


C— DISSERTATION    ON    DISPOSITIONS    OF 
PERSONAL    CHATTELS. 


Modes  of 
transfer  of 
personal 
chattels. 


Parol  gift 
void. 


Delivery  : 
what  is 
sufficient. 


Constructive 
delivery. 


Contract  for 
sale  may  be  in 
writing  or  by 
parol. 


Sect.  I. —  The  jikxIcs  of  transfer  of  jicrsonal  cliatfcls. 

The  property  in  personal  chattels  may  l)e  transferred  by  actual 
delivery,  by  a  contract  for  sale,  or  by  deed  or  writing  not  being 
a  contract  for  sale, 

A  gift  of  chattels  must  be  by  delivery  or  deed.  A  parol  gift 
without  delivery  is  void  {a). 

Where  actual  delivery  of  the  articles  which  are  the  subject 
of  the  gift  is  impossible  or  inconvenient,  a  delivery  of  some 
symbol  of  possession  will  be  sufficient,  as,  where  the  goods  are 
in  a  warehouse,  a  delivery  of  the  key  [b).  The  marking  of  the 
goods  by  the  purchaser  has  been  also  held  to  be  a  delivery 
and  taking  possession  (c).  If  goods  are  in  the  custody  of  a 
tliird  person,  an  agreement  between  the  owner  and  a  purchaser 
or  mortgagee  that  the  goods  shall  belong  to  the  latter,  either 
absolutely  or  by  way  of  security,  if  notified  to  the  custodian,  and 
assented  to  by  him,  is  equivalent  to  delivery  (<J). 

By  the  Sale  of  Goods  Act,  1893,  a  contract  for  the  sale  of 
goods  (which  term  includes  all  personal  chattels  other  than 
money  and  choses  in  action  (c))  may  be  made  in  wiiting  (either 

(a)  Cochrane  v.  Moore  (1890),  25  Q.  B.  D.  o1 ;   of)  L.  J.  Q.  B.  317. 
{b)  Byall  v.  Botvles  (1749),  1  Ves.  Sen.  348,  ;366. 

(c)  Ellis  V.  Hunt  (1789),  3  T.  E.  464. 

(d)  Hilton  V.  Tiakn  (1888),  39  Ch,  D.  669;  57  L.  J.  Ch.  973;  an<l  see 
Chnrlesivorth  v.  Mills,  1892,  A.  C.  231 ;  61  L.  J.  Q.  B.  830  ;  RawHnson  v. 
Mort  (1905),  93  L.  T.  555. 

(e)  S.  62  (1). 
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with  or  without  seal),  or  by  word  of  mouth  (/).     But  a  contract  Contract  for 
for  the  sale  of  any  goods  of  the  value  of  ^10  or  upwards  is  not  of  value  of 
enforceable  by  action,  unless  the  buyer  accepts  part  of  the  goods  enforceable 

unless  certain 

SO    sold,    and    actually   receives    them,    or   gives    something  m  conditions  are 

observed. 

earnest  to  bind  the  contract  or  in  part  payment,  or  unless  some 
note  or  memorandum  in  writing  of  the  contract  is  made  and 
signed  by  the  party  to  be  charged  or  his  agent  in  that  behalf  (//). 

Where  there  is  a  contract  for  the  sale  of  specific  or  ascertained  when  pro- 
goods,  the  property  in  them  is  transferred  to  the  buyer  at  such   the  subject  of 
time  as  the  parties  to  the  contract  intend  it  to  be  transferred,  passes  to 
and  one  of  the  rules  for  ascertaining  the  intention  is,  that  where 
there  is  an  unconditional  contract  for  the  sale  of  specific  goods 
in  a  deliverable  state,  the  property  in  them  passes  to  the  buj^er 
when  the  contract  is  made,  and  it  is  immaterial  whether  the 
time  of  payment  or  the  time  of  delivery  or  both  be  postponed  (/?). 

The  law  with  respect  to  sales,  pledges,  or  other  dispositions  of  Saie  by  person 

.  .  „        ,      .  ,         not  the  owner. 

goods  by  a  person  who  is  not  the  owner  is  set  forth  m  the 
following  enactments  : — 

Sale  of  Goods  Act,  1893,  s.  21  : 

Subject  to  the  pruvisions  of  the  Act,  where  goods  are  sold  by  a  person   Purchaser 

who  is  not  the  owner  thereof,  and  who  does  not  sell  them  under  the   acquires  no 

better  title 
authority  or  with  the  consent  of  the  owner,  the  buyer  acquires  no  better  than  vendor 

title  to  the  woods  than  the  seller  had,  unless  the  owner  of  the  goods   ^-'^'^fP*  "^ 

^  '  &  certain  cases. 

is  by  his  conduct  precluded  from  denying  the  seller's  authority  to  sell. 

Provided  that  nothing  in  this  Act  shall  affect  the  provisions  of  the  Factors 
Acts  or  any  enactment  enabling  the  apparent  owner  of  goods  to  dispose 
of  them  as  if  he  were  the  true  owner  thereof,  or  the  validity  of  any  con- 
tract of  sale  imder  any  special  common  law  or  statutory  power  of  sale, 
or  under  the  order  of  a  Court  of  competent  jurisdiction  (/). 

S.  '22.  —  Where  goods  are  sold  in  market  overt  according  to  the  usage   Sale  in  market 
of  the  market,  the  buyer  actpiires  a  good  title  to  the  goods,  provided   °'^"^^'^- 
th;it  he  buys  them  in  good  faith  and   without  notice  of  any  defect  or 
want  of  title  on  the  part  of  the  seller. 

S.  23. — Where  the  seller  of  goods  has  a  voidable  title  thereto,  but   where  seller 
his  title  has  not  been  avoided  at  the  time  of  the  sale,  the  buyer  acquires  has  voidable 

(./■)  y.  ••3. 

(,'/)  S.  4;  and  see  Prested,  &c.  Go.  v.  (Janter  (1910),  o4  fSol.  J.  TjO. 

(A)  8s.  17,  18. 

(/')  See  Farquharson  v.  Kiikj,  1902,  A.  C,  325  ;  71  L.  J.  K.  B.  667. 
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Powers  of 
mercantile 
agent  with 
respect  to 
disposition  of 
goods. 


Disposition  by 
seller  remain- 
ing in  posses- 
sion. 


Disposition 
by  buyer 
obtaining 
possession. 


Whether 
possession 
under  a  hire- 
purchase 
agreement  is 
within  this 
enactment. 


a  good  title   to   the  goods,  provided  \\v  Inij's  them   in  good  faitli  and 
without  notice  of  the  seller's  defect  of  title. 

Factors  Act,  1889,  s.  2 : 

Where  a  mercantile  agent  (k)  is,  with  the  consent  of  the  owner,  in 
possession  of  goods  or  of  the  documents  of  title  to  goods,  any  sale, 
pledge,  or  other  disposition  of  the  goods  made  by  him  when  acting  in 
the  ordinary  course  of  business  of  a  mercantile  agent,  shall,  subject  to 
the  provisions  of  tliis  Act,  be  as  valid  as  if  he  were  expressly  authorized 
by  the  owner  of  the  goods  to  make  the  same  :  provided  that  the  person 
taking  under  the  disposition  acts  in  good  faith,  and  has  not,  at  the  time 
of  the  disposition,  notice  that  the  person  making  the  disposition  has  not 
authority  to  make  the  same. 

Sale  of  Goods  Act,  1893,  s.  25  (/) : 

Where  a  person,  having  sold  goods,  continues,  or  is,  in  possession  of 
the  goods  or  of  the  documents  of  title  to  the  goods,  the  delivery  or 
transfer  by  that  person,  or  by  a  mercantile  agent  acting  for  him,  of  the 
goods  or  documents  of  title  under  any  sale,  pledge,  or  other  disposition 
thereof,  or  under  any  agreement  for  sale,  pledge,  or  other  disposition 
thereof,  to  any  person  receiving  the  same  in  good  faith  and  without 
notice  of  the  previous  sale,  shall  have  the  same  effect  as  if  the  person 
making  the  delivery  or  transfer  wei'e  expressly  authorized  by  the  owner 
of  the  goods  to  make  the  same. 

Where  a  person  having  bought  or  agreed  to  buy  goods,  obtains,  with 
the  consent  of  the  seller,  possession  of  the  goods  or  the  documents  of 
title  to  the  goods,  the  delivery  or  transfer  by  that  person,  or  by  a 
mercantile  agent  acting  for  him,  of  the  goods  or  documents  of  title 
under  any  sale,  pledge,  or  other  disposition  thereof,  or  under  any 
agreement  for  sale,  pledge,  or  other  disposition  thereof,  to  any  person 
receiving  the  same  in  good  faith  and  without  notice  of  any  lien  or  other 
right  of  the  original  seller  in  respect  of  the  goods,  shall  have  the  same 
effect  as  if  the  person  making  the  delivery  or  transfer  were  a  mercantile 
agent  in  possession  of  the  goods  or  documents  of  title  with  the  consent 
of  the  owner. 

If  a  person  who  has  been  put  into  possession  of  an  article 
under  a  hire-purchase  agreement  sells  or  pledges  it  before 
all  the  instalments  are  paid,  the  question  whether  he  is  to  be 

(A-)  For  definition  of  "mercantile  agent,"  see  s.  1;  see  also  Opjienheimer 
V.  AttenbvroiujJ),  1907,  1  K.  B.  510;  76  L.  J.  K.  B.  177;  OppenJieimer  v. 
Fraser,  1907,  2  K  B.  50;  76  L,  J.  K  B.  80G;  W.einer  v.  Harris,  1910,  1 
K.  B.  285  ;  79  L.  J.  K.  B.  342. 

(/)  This  section  is  a  re-enactment  of  ss.  8  and  9  of  the  Factors  Act,  1889. 
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deemed  a  person  who  has  agreed  to  piircliase  the  article, 
so  as  to  bring  the  case  within  this  enactment,  depends  on  the 
terms  of  the  agreement  (//).  If  by  the  agreement  he  is  bound 
to  go  on  paying  any  rent  or  instalment  until  it  amounts  to  the 
purchase-money,  the  section  applies  (m).  If  by  the  agreement 
he  is  at  liberty  to  terminate  the  hiring  at  any  time  before  the 
purchase-money  has  been  paid,  the  section  does  not  apply  (n). 

An  assignment  of   chattels  by   deed  or   ^Yriting   is   unusual.  Assignment  by 

,  I'll  •  XI  deed  or  writ- 

except  where  the  grantor  retams  the  possession.     In  that  case  the  ing,  usually 

.  ,  .  .  called  a  bill 

assignment,  whether  the  transaction  be  a  sale  or  not,  is  usually  of  sale. 
called  a  bill  of  sale.     A  bill  of  sale  may  be  by  way  of  absolute 
transfer  or  by  way  of  mortgage  to  secure  paj'ment  of  mone}- . 

An  agreement,  letter,  or  memorandum,  for  or  relating  to  the  sale  No  stamp 

duty  on  sale. 

of  goods,  wares,  or  merchandise,  is  exempted  from  stamp  duty  (o), 
but  an  absolute  bill  of  sale  is  chargeable  with  stamp  duty  as  a  con- 
veyance on  sale  (^j),  and  cannot  be  registered  until  stamped  (q). 

Fixtures,  i.e.,  chattels  affixed  to  the  land  or  to  a  building,  are,  Fixtures. 
when  so  affixed,  part  of  the  land,  and  pass  by  an  assurance  of 
the  land  itself  without  being  expressly  mentioned,  and  this  is  so 
whether  the  assurance  be  absolute  or  by  way  of  mortgage,  legal 
or  equitable  (including  a  deposit  of  deeds),  and  whether  the 
person  making  the  assurance,  or  the  depositor,  be  absolute 
owner  of  the  land  and  fixtures,  or  a  lessee  of  the  land  who  has 
put  up  the  fixtures  and  has  a  right  to  remove  them  as  against 
his  landlord  (;•).     But  a  lessee  or  tenant  having  put  up  fixtures 

(U)  Brooks  V.  Beirndtin,  1909,  1  K.  B.  98,  101  ;  78  L.  J.  K.  B.  243. 

(m)  Lee  v,  Butler,  1893,  2  Q.  B.  318;  62  L.  J.  Q.  B.  591;  Wijlde  v.  Leg>je 
(1901),  84L.  T.  121. 

{)i)  Helhy  v.  Matthews,  1895,  A.  0.  471  ;  64  L.  J.  Q.  B.  465. 

(o)  Stamp  Act,  1891,  Schedule,  "  Agreement." 

(l>)  See  Alpe,  11th  ed.,  p.  104. 

{(])  Stamp  Act,  1891,  s.  41.  Highmore,  2tid  ed.,  110.  As  regards  the 
stamps  on  marketable  securities  and  contract  notes,  see  Fin.  (1909-10)  Act, 
1910,  ss.  76—79. 

(?■)  Mem-  V.  Jaeohs  (1875),  L.  R.  7  H.  L,  481 ;  44  L.  J.  Ch.  481  ;  Bei/iwlds  v. 
Aslibi/,  1904,  A.  C.  466;  73  L.  J,  K.  B.  946;  see  also  Conv.  Act,  1881,  s.  6, 
under  which  fixtures  pass  by  a  conveyance  of  land  unless  a  contrary 
intention  is  shown. 
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which  he  has  a  right  to  remove,  may  assign  them  by  deed  or 
writing  separately  from  liis  interest  in  the  hind.  Such  an 
assignment  operates  as  a  transfer  of  the  right  of  severance  and 
a  hcence  to  the  assignee  to  enter  upon  the  land  for  the  purpose 
of  exercising  such  right  (s). 

Sect.  II. —  TJie  2)rovisi()ii.'i  of  the  Act  13  EUz.  c.  5,  ami  the  Bank- 
ruptey  Acts  affecting  disjwsitioiis  of  personal  chattels. 
13  EUz.  c.  5. 
The   Act    13    Eliz.  c.   5  renders   void   all    gifts    and    aliena- 
tions of   goods   and   chattels,  made   with   intent    to  hinder   or 

Twijne'sCasc.  defraud  creditors.  Under  this  Act  it  was  held  in  Tanjnes  Case  (t) 
that  an  assignment  by  a  debtor  of  his  goods  to  one  of  his 
creditors  was  fraudulent  and  void  against  another  creditor  on 
the  ground  (among  others)  that  the  grantor  was  permitted  to 
retain  possession.  But  in  this  and  subsequent  cases  the  con- 
tinuance in  possession  was  treated  as  a  mark  only,  and  not  as 
conclusive  evidence  of  fraud;  and  where  such  possession  was 
consistent  with  the  terms  of  the  deed  and  the  nature  of  the 
transaction,  as  in  the  case  of  a  mortgage,  the  suspicion  of  fraud 
was  rebutted,  and  the  transaction  could  not  be  impeached  under 
the  Act  of  Elizabeth  (li). 

Eegistered bills       A  registered  bill  of  sale  is  of  course  not  invalidated  under 

of  sale  or  deeds    ^„t-,t  -  iiji  i  ••  •  •         /    \ 

of  arrange-        13  Eliz.  c.  5  merely-  by  the  grantor  remaiiimg  m  possession  [x)  ; 
voTd  under^        nor  is  a  registered  deed  of  arrangement  merely  because  it  reserves 


13  Eliz.  c.  5. 


a  benefit  to  the  debtor  (//). 


Actual  fraud  Actual    fraud    will    invalidate    an     alienation,    whether    by 

bills of'\aie,       registered  bill  of  sale  or  otherwise;  and  a  voluntary  bill  of  sale 

(s)   Thompson  v.  Pettit  (1847),  10  L.  J.  Q.  B.  162  ;  IlorsfaJl  v.  /%  (1848), 

2  Exch.  778 ;  17  L.  J.  Ex.  2B6. 

{t)  (1601),  3  Co.  Eep.  80  ;  1  Smith's  L.  C,  Uth  ed.,  1. 

(»)  Edwards  v.  Harhm  (1788),  2  T.  E.  587  ;  Martindak  v.  Booth   (1832), 

3  B.  &  Ad.  498  ;  1  L.  J.  K.  B.  166  ;  Weaver  v.  Joule  (1857),  3  C.  B.  (N.  S.) 
309 ;  Mardona  v.  Siuiney  (1858),  8  Ir.  C.  L.  R.  73,  see  also  Wooclerman  v. 
Baldock  (1819),  8  Taunt.  676  ;  and  see  Goodeve,  Pers.  Property,  4th  ed.,  95. 

(x)  Alton  V.  Harrison  (1869),  L.  E.  4  Ch.  622  ;  38  L.  J.  Ch.  669. 
{y)  MasMijne  v.  Smith,  1903,  1  K  B.  671  ;  72  L.  J.  K.  B.  237. 
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of  chattels,  whether  registered  or  not,  like  any  other  voluntary  and  voluntary 

bills  of  sale 

eonvevance  of  real  or  personal  property,  is,  under  the  Act  of  void  if  donor 

•'  I  J.       J.         ^  ^  ^      insolvent. 

Elizabeth,  fraudulent  and  void  against  creditors,  if  the  donor  is 
at  the  time  of  making  it  in  insolvent  circumstances  (z). 

Baiiknq>tci/  Acts  (a). 
Under  the  Bankr.  Act,  1883,  s.  4,  a  debtor  commits  an  act  of  what  is  an 

act  of 

bankruptcy  in  (amongst  other)  the  following  cases  :  (a)  If  in  bankruptcy. 
England  or  elsewhere  he  makes  a  conveyance  or  assignment  of 
his  property  to  a  trustee  or  trustees  for  the  benefit  of  his  creditors 
generally:  (b)  If  in  EnglanI  or  elsewhere  he  makes  a  fraudulent 
conveyance,  gift,  delivery,  or  transfer  of  his  property,  or  of  any 
part  of  it  :  (c)  If  in  England  or  elsewhere  he  makes  any  con- 
veyance or  transfer  of  his  property,  or  any  part  thereof,  which 
would  under  that  or  any  other  Act  be  void  as  a  fraudulent 
preference  if  he  were  adjudged  bankrupt.  In  any  of  these  cases 
the  disposition  constituting  the  act  of  bankruptcy  is  void,  if  a 
petition  for  bankruptcy  is  presented  within  three  months,  and 
the  debtor  is  adjudged  a  bankrupt  thereon  {h). 

In  order  to  bring  a  case  within  (a)  there  must  be  a  conveyance  Conveyance  of 

all  a  trader's 

or  assignment  by  which  the  whole,  or  substantially  the  whole,  of  property  for 

the  benefit  of 

the  debtor's  propert}'   is  vested  in  a  trustee  or  trustees  for  the  creditors 

generally. 

benefit  of  his  creditors  generally.  Even  a  conveyance  of  all 
property  except  leaseholds,  with  a  declaration  of  trust  as  to 
leaseholds,  is  an  assignment  within  the  Act  (r),  but  a  mere 
agreement  by  the  owner  that  his  property  shall  be  dealt  with  for 
the  benefit  of  his  creditors  is  not  sufficient  (</). 

As  regards  (b),  it  has  been  long  settled  that  a  conveyance  by  Conveyanceof 
a  debtor  of  all  his  effects,  or  of  all  his  effects  with  a  colourable  effects  to 

secure  an 

or   trifling   exception,    to    one   of    his   creditors    to    secure    an  antecedent 

debt  an  act 
of  bankruptcy. 

(z)  See  Vol  II.,  "  Settlements." 

(a)  Generall}'  as  to  Bankruptcy,  8cc  "Wace  on  Bankruptcy. 

{h)  Ss.  6  (1)  (c),  4;3. 

(c)  Ee  Hughes,  1893,  1  Q.  B.  595 ;  62  L.  J.  Q.  B.  358. 

{d)  Ee  Spacl-man  (1890),  24  Q.  B.  D.  728 ;  59  L.  J.  Q.  B.  306. 
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Sale  to  pur- 
chaser in  good 
faith  of  whole 
stock  not  an 
act  of  bank- 
ruptcy, nor  a 
mortgage  to 
secure  a  pre- 
sent advance. 


What  is  a 
substantial 
exception,  so 
as  to  prevent 
operation  of 
doctrine. 


Value  of  book 
debts  to  be 
calculated. 


Where  mort- 
gage is  partly 
for  old  debt 


antecedent  debt,  is  fraudulent  within  the  meaning  of  the 
bankruptcy  law,  and  an  act  of  bankruptcy,  and  the  law  is  the 
same  whether  the  debtor  be  a  trader  or  not  (c). 

But  an  absolute  sale  to  a  purchaser  in  good  faith  of  the  whole 
of  a  debtor's  stock  in  trade  is  not  an  act  of  bankruptcy  (/).  So, 
also,  a  mortgage  of  the  whole  of  a  debtor's  stock  in  trade  to 
secure  a  present  advance  is  a  valid  transaction,  and  it  makes  no 
difference  that  the  deed  enables  the  mortgagee  to  seize  after- 
acquired  property,  or  that  the  advance  bears  a  small  proportion 
to  the  value  of  the  goods  assigned  (g).  It  has  been  held,  more- 
over, that  a  mortgage  which  on  the  face  of  it  appears  to  be  made 
to  secure  an  existing  debt  may  be  supported  by  evidence  that  it 
was  made  in  pursuance  of  a  parol  agreement  entered  into  at  the 
time  of  the  loan  (h).  But  it  must  be  made  clear  to  the  Court 
that  the  agreement  was  in  good  faith,  and  that  it  was  not  in  fact 
an  agreement  that  the  security  should  be  postponed  until  the 
grantor  was  on  the  eve  of  bankruptcy,  or  in  order  to  protect  his 
credit  (i). 

When  a  portion  of  the  debtor's  effects  is  excluded  from  the 
assignment,  the  question  has  to  be  decided  whether  the  part  so 
excluded  is  or  is  not  a  substantial  part,  so  as  to  prevent  the 
operation  of  the  above  doctrine,  and  this  must  depend  on  the 
jjarticular  circumstances  of  each  case  (/*:). 

In  estimating  wdiether  an  assignment  comprises  the  whole  of 
a  trader's  property  the  value  of  his  book  debts  is  to  be  taken 
into  account  (/). 

Where  a  trader  assigns  all  his  effects  to  a  creditor  in  con- 
sideration partly  of  an  existing  debt  and  partly  of  a  new  advance, 


(e)  Smith  V.  Cannan  (1853),  2  El.  &  Bl.  So  ;  22  L.  J.  Q.  B.  291  ;  Exji.  Foxky 
(1868),  L.  E.  3  Ch.  515  ;  Be  Wood  (1872),  L.  E.  7  Ch.  302 ;  41  L.  J.  Bk.  21. 
(/)  Baxter  v.  FriUhard  (1834),  1  A.  &  E.  456  ;  3  L.  J.  K.  B.  185. 
(g)  Kxp.  Dann  (1881),  17  Ch.  D.  26;  51  L.  J.  Ch.  290. 
\h)  Harris  v.  Bichett  (1859),  4  H.  &  N.  1 ;  28  L.  J.  Ex.  197. 
(«■)  Be  Jackson  and  Bassford,  1906,  2  Ch.  467  ;  75  L.  J.  Ch.  697. 
{k)  Ex  p.  Hawker  (1872),  I;.  E.  7  Ch.  214  ;  41  L.  J.  Bk.  34. 
[l)  Ex  p.  Burton  (1879),  13  Ch.  D.  102. 
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the  validity  of  the  transaction  depends  on  whether  the  object  of  and  partly  for 

new  advance. 

the  transaction  is,  by  means  of  the  new  advance,  to  enable  or 

assist  the  trader  to  continue   his  trade,   or  ^Yhether   the   new 

advance  is  colourable  only,  the  real  intention  being  to  give  a 

security  for  the  past  debt  (m). 

An  assignment  of  all  the  debtor's  property  to  secure  a  past  wiiere  assign- 
ment of  all  to 
debt  and  a  future  advance  is  good,  if  there  is  a  contemporaneous  secure  past 

debt  and 

agreement  to  make  such  advance  to  a  sufficient  amount,  and  future  ad- 
vances is 
such  an  advance  is  in  fact  made.     The  agreement  need  not  be  good. 

technically  binding  at  law  or  in  equity  ;  a  promise  in  good  faith 

is  sufficient.     In  the  absence  of  such  an  agreement  the  bill  of 

sale  would  be  void  {n).     The  mere  existence  of  an  antecedent 

debt  is  not  valuable  consideration  for  a  security  given  by  the 

debtor  (o). 

A  forbearance  to  enforce  an  existing  security  is  not  a  good  Forbearance  is 

not  good  con- 
consideration  for   supporting  a  subsequent  assignment   of   the  sideration. 

debtor's  whole  property  to  secure  the  pre-existing  debt  {}))■ 

The  fact  that  an  assignment  of  the  whole  of  a  debtor's  property  Assignmen 

under 

is  made  under  pressure  does  not  prevent  it  from  being  an  act  of  piessm-e. 
bankruptcy  (q). 

As  regards  (c)  the  Act  also  provides  (r)  that  every  conveyance  Fraudulent 

preference. 

or  transfer  of  property,  or  charge  thereon  made,  every  payment 
made,  every  obligation  incurred,  and  every  judicial  proceeding 
taken  or  suffered  by  any  person  unable  to  pay  his  debts  as  they 
become  due  from  his  own  money,  in  favour  of  any  creditor  or 
any  person  in  trust  for  any  creditor,  with  a  view  of  giving  such 

(to)  Ex  p.  Johnson  (1884),  2(i  Ch.  D.  338  ;  53  L.  J.  Ch.  702  ;  Re  Bees,  1894, 
A.  C.  135  ;  G3  L.  J.  P.  C.  70. 

(?i)  E.r  i>.  Wilkinson  (1883),  22  Ch.  D.  788  ;  52  L.  J.  Ch.  657. 

(o)  Wigan  v.  Em/lish,  &c.  Assurance  Association,  1909,  1  Ch.  291  ;  78 
L.  J.  Ch.  120. 

{p)  Ex  p.  Payne  (1879),  11  Ch.  D.  539. 

\q)  Ntwton  V.  Vhautkr  (1806),  7  East,  138  ;  Jones  v.  Harher  (1870),  L.  E.  6 
Q.  B.  77;  40  L.J.  Q.  B.  59. 

(r)  S.  48  ;  see  notes  on  the  section  in  Wace,  244  et  seq.  As  to  fraudu- 
lent preference  by  companies,  see.  Re  Jackson  and  Bassford,  1906,  2  Ch.  467  ; 
75  L.  J.  Ch.  697  ;  Re  Columhian,  etc.  Co.,  1910,  2  Ch.  120;    79  L.  J.  Ch.  583. 
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Whether  a 
fraudulent 
preference 
depends  on 
object  with 
which  made. 


creditor  a  preference  over  the  other  creditors,  shall,  if  the  person 
making,  taking,  paying  or  suffering  the  same,  is  adjudged 
bankrupt  on  a  bankruptcy  petition  presented  within  tlircc 
months  after  the  date  of  making,  taking,  paying  or  suffering  the 
same,  be  deemed  fraudulent  and  void  as  against  the  trustee  in 
the  l)ankruptcy  ;  Init  this  section  shall  not  affect  the  rights  of 
any  person  making  title  in  good  faith  and  for  valuable  con- 
sideration through  or  under  a  creditor  of  the  bankrupt. 

In  determining  what  is  a  fraudulent  preference,  the  Court  will 
in  each  case  consider  whether  the  payment  or  transaction  sought 
to  be  set  aside  was  or  >vas  not  made  with  a  view  to  give  one 
creditor  a  preference  over  the  others,  and  this  is  a  question  of 
fact  to  be  determined  by  the  Couit  or  jury,  according  to  the 
particular  circumstances  of  each  case.  If  the  payment,  &c.,  has 
been  spontaneous  on  the  part  of  the  debtor,  there  would  be  a  strong 
inference  on  the  affirmative  side  ;  but  if  there  had  been  pressure 
on  the  creditor's  part,  it  would  still  be  a  question  whether  the 
payment  was  made  under  the  force  of  such  pressure  (s).  If  it 
appeared  from  all  the  circumstances  that  the  dominant  view  of 
the  debtor  was  to  give  the  preference,  though  this  might  not  be 
the  onl}'  motive,  the  payment  would  be  an  act  of  bankruptcy  (t). 


As  to  goods  in  nyuted  ownership  ofhankyiqjt. 
Order  and  dis-        The  Act  of  1883  includcs,  as  part  of  the  property  divisible 

position  clause  .  <•      i        i         i  i      i      •  j_  j_i 

in  Bankr.  Act,  among  the  Creditors  of  the  bankrupt,      all  goods  benig,  at  the 

1  UQ<5 

commencement  of  the  bankruptcy  in  the  possession,  order  or 
disposition  of  the  bankrupt,  in  his  trade  or  business,  by  the 
consent  and  permission  of  the  true  owner,  under  such  circum- 
stances that  he  is  the  reputed  owner  thereof  "  ((/)• 

(s)  See  Sharp  y.  Jarlso7t,  1899,  A.  C.  419;  68  L.  J.  Q.  B.  8G6  ;  Wace, 
pp.  245  et  seq. 

{t)  Exx>.  Hill  (1883),  23  Ch.  D.  695;  52  L.  J.  Ch.  903;  Exp.  Taylor 
(1886),  18  Q.  B.  D.  295  ;  56  L.  J.  Q.  B.  195  ;  i?e  Washington,  cCt.  Co.,  1893, 
3  Ch.  95 ;  62  L.  J.  Ch.  895  ;  Re  Lake,  1901,  1  Q.  B.  710 ;  70  L.  J.  K.  B.  390. 

(»)  8.44  (2)(iii.);  Re  WaU<.n,  1904,  2  K.  B.  753;  73  L.  J.  K.  B.  854; 
"Wace,  p.  44. 
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The  order  and  disposition  clause  does  not  apply  to  chattels  Does  not  apply 

to  fixtures. 

which  have  acquired  the  character  of  fixtures,  whether  the 
premises  to  which  tlie}^  are  attached  be  freehold  or  leasehold, 
and  whether  as  between  landlord  and  tenant  the  fixtures  are  the 
absolute  property  of  the  landlord,  or  are  removable  by  the 
tenant,  and  whether  they  are  disposed  of  by  the  same  instrument 
with  the  land,  or  separately  (r) ;  nor  does  it  apply  to  goods  in  the 
bankrupt's  possession  otherwise  than  in  his  trade  or  business.   Furniture 

'-  ^  in  private 

e.fi.,  the  furniture  in  his  private  residence.  residence. 

If  a  tradesman  in  the  ordinary  course  of  his  business  has  in  Does  not  apply 

to  goods  in 

his  possession  the  goods  of  customers,  such  possession  does  not  posseseionof 

tradesman  ni 

constitute  him  reputed  owner,  and  the  goods  will  not  pass  to  the  the  usual 

^  course  of 

trustee  on  his  bankruptcy.  Thus,  books  deposited  by  the  owner  trade. 
with  a  bookseller,  and  kept  by  him  as  a  part  of  his  general  stock, 
and  sold  on  commission  (x),  or  books  left  with  a  publisher  for 
sale  in  the  usual  course  of  trade  (i/),  or  furniture  hired  by  an 
hotel  keeper  (z),  or  carriages  kept  on  the  premises  of  a  coachmaker 
for  the  true  owner  (a),  do  not,  on  the  bankruptcy  of  the  book- 
seller, publisher,  hotel  keeper,  or  coachmaker,  pass  to  his 
trustee. 

There  are  also  other  instances  in  which  custom  will  take  the  Farming  pro- 
duce left  on 
case  out  of  the  rule  of  reputed  ownership.     Thus,  where  farming  farm  after 

sale. 

produce  was  purchased,  and  the  price  was  paid  before  the  bank- 
ruptcy, but  it  appeared  to  be  the  custom  of  farmers  to  leave  such 
produce  upon  the  farm  of  the  seller  until  it  suited  the  convenience 
of  the  buyer  to  take  it  away,  it  was  held  that  this  custom 
exempted  such  produce  from  passing  to  the  assignees  under  the 

(v)  Exp.  Barday  (1852),  5  D.  M.  &  G.  40.3 ;  25  L.  J.  Bk.  1  ;  Whitmure  v. 
Eiapson  (18o()),  23  Beav.  313  ;  2G  L.  J.  Ch.  3G4 ;  Mather  v.  Eraser  (1856),  2 
K.  &  J.  536  ;  25  L.  J.  Ch.  361 ;  WalmsUy  v.  Milne  (1859),  29  L.  J.  C.  P.  97  ; 
Tehl  V.  Hodge  (1869),  L.  E.  5  C.  P.  73  ;  39  L.  J.  C.  P.  56. 

{x)   Whitjield  V.  Brand  (1847),  16  M.  &  W.  282;  16  L.  J.  Ex.  103. 

{y)  Ex  p.  Greenwood  (1862),  6  L.  T.  558  ;  see,  also.  Ex  p.  Wing/ield  (1879), 
10  Ch.  D.  591. 

[z]  Exp.  Timjmoal  (1885),  14  Q.  B.  P.  636;   54  L.  J.  Q.  B.  2J2. 

{a)  Bartram  v.  I'ayne  {1821),  3  Car.  &  P.  175. 
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Goods  in 
possession  of 
bankrupt  on  a 
contract  of 
liiring. 


Married 
women. 


Ante-nuptial 
settlement 
of  personal 
chattels  sup- 
ported against 
husband's 
bankruptcy. 


law  of  reputed  ownership  {h)  ;  and  a  similar  decision  was  given 
in  a  case  where  butts  of  whisliy  were,  in  accordance  with  the 
custom  of  the  trade,  allowed  to  remain  in  the  vendor's  bonded 
warehouse  after  a  sale  (c). 

Where  a  trader  sells  chattels  and  continues  in  possession  on  a 
contract  of  hiring,  and  then  becomes  bankrupt,  the  goods  will  pass 
to  the  trustee  in  bankruptcy,  unless  the  change  of  ownership  has 
been  made  notorious  (r/),  or  unless  the  sale  has  been  carried  into 
effect  by  a  bill  of  sale  registered  under  the  Bills  of  Sale  Act,  1878  (c) , 
or  unless  it  is  a  well-known  custom  in  the  trade  for  goods  of  that 
description  to  l)e  held  on  hire.  And  where  there  is  no  relation 
of  vendor  and  purchaser,  but  the  owner  of  chattels  lets  them  to 
a  trader  who  becomes  bankrupt,  the  right  of  the  owner  as 
against  the  trustee  in  bankruptcy  will  still  depend  on  whether 
such  taking  on  hire  is  in  accordance  with  notorious  usage  (/). 

A  married  woman  carrying  on  trade  apart  from  her  husband 
is  subject  to  the  bankruptcy  laws  (//).  She  does  not  carry  on 
trade  separately  from  her  husband  if  she  acts  in  partnership 
with  him  (//),  but  does  if  the  business  belongs  to  her  and  he  only 
acts  as  manager  (/). 

A  deed  made  before  marriage,  whereby  furniture  or  other 
chattels  belonging  either  to  the  wife  or  the  husband  are  assigned 
to  the  wife  or  a  trustee  for  the  wife,  is  good  against  the  trustee 
in  bankruptcy  of  the  husband,  although  at  the  date  of  the 
bankruptcy  the  goods  are  in  the  house  in  which  they  both 
reside  {k),  and  the  deed  need  not  be  registered,  being  excluded 


{h)  Exp.  ViiUer  (1862),  11  W.  E.  113  ;  7  L.  T.  370. 

(c)  Exp.  Wittkins  (1873),  L.  E.  8  Ch.  520;  42  L.  J.  Bk.  50. 

\d)  Exp.  Brooks  (1883),  23  Ch.  D.  261. 

(e)  S.  20  ;  Act  of  1882,  s.  15  ;  Sivift  v.  FavneU  (1883),  24  Ch.  D.  210  ;  53 
L.  J.  Ch.  341. 

(/)  Re  Matthetus  (1876),  1  Ch.  D.  501 ;  45  L.  J.  Bk.  100. 

(g)  M.  W.  P.  Act,  1882,  s.  1  (5);  Wolst.  Couv.  Acts,  9th  ed.,  289; 
Wace,  226. 

(A)  Be  IhJsly  (1894),  1  Manson,  12  ;  63  L.  J.  Q.  B.  261. 

\i)  Rt  Simon,  1909,  1  K  B.  201  ;  78  L.  J.  K.  B.  392. 

(A-)  Simmons  v.  Echranls  (1847),  16  M.  &  W.  838;  and  pee  Re  Magnus, 
1910,  2  K.  B.  1049. 
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from  the  operation  of  the  Bills  of  Sale  Act,  1878  (/).  A  similar 
deed  made  after  marriage  for  valuable  consideration  is  good,  if 
registered;  but  not  otherwise  (m). 

In  order  to  confer  on  the  trustee  in  bankruptcy  a  right  to  sell  in  order  to 

come  within 

the  goods  under  the  order  and  disposition  clause,  they  must  be  the  order  and 

disposition 

in  the  bankrupt's  possession  as  reputed  owner  at  the  time  of  the  fiausethe 

goods  must  be 

bankruptcy,  with  the  consent  of  the  true  owner.     In  this  respect  in  bankrupt's 

possession 

there  is  an  important  difference  between  the  "apparent  posses-  with  consent 

^  '-  '■  of  true  o\vner. 

sion "  mentioned  in  the  Bills  of  Sale  Act,  1878,  and  "  order 
and  disposition  "  under  the  Bankr.  Act.  If,  therefore,  the  real 
owner  has  withdrawn  his  consent  and  taken  steps  to  take 
possession,  even  though  he  may  not  have  succeeded  owing  to  the 
refusal  of  the  debtor  to  give  them  up  or  otherwise,  the  title  of  the 
trustee  will  be  excluded  (n).  So  also  if  the  debtor  has  obtained 
possession  of  goods  fraudulently,  the  right  of  the  defrauded 
person  to  get  them  back  is  not  defeated  by  the  former's  bank- 
ruptcy, unless  the  latter  has  known  of  the  fraud  for  some  time 
before  the  bankruptcy  and  delayed  unreasonably  to  assert  his 
right  (o). 

Property  held  by  the  bankrupt  in  trust  for  any  other  person  Property  held 

by  bankrupt 

is   expressly   exempted    from    the   Bankr,    Act,  1883  (^>).     The  in  trust  ex- 

cepted  from 

exemption  is  not  restricted  to  a  trustee  in  the  ordinary  meaning  Bankruptcy 
of  the  word  iq). 

Whenever  possession  is  obtained,  or  demanded,  between  the  Order  and  dis- 
act  of  bankruptcy  of  the  debtor  and  the  date  of  the  receiving  does  not  apply 

1-1  •  »     1  I-  1  I.    '^^■licrc  posses- 

order,   without   notice  on  the  part   of  the   owner  of  such  act  of  sion  is  ob- 
tained or 

(/)  8.  4  ;  and  see  Be  Reis,  1901,  2  K.  B.  7(59  ;  73  L.  J.  K.  B.  929. 

(ni)  Ashton  v.  Blackshaiv {IHIO),  L.  E.  9  Eq.  510;  39  L.  J.  ("h.  20o  ;  Exp. 
Cox  (1876),  1  Ch.  D.  302. 

(7i)  Smithy.  Topping  (1833),  5  B.  &  Ad.  674;  3  L.  J.  K.  B.  47;  Ex  p. 
Harris  (1872),  L.  E.  8  Ch.  48;  42  L.  J.  Bk.  9;  Be  Eslick  (1876),  4  Ch.  D. 
496  ;  46  L.  J.  Bk.  30;   Taylor  v.  Echersley  (1877),  5  Ch.  D.  740. 

(o)  Load  V.  (ireen  (1846),  15  M.  &  W.  216;   15  L.  J.  Ex.  113. 

(p)  S.  44  (1)  ;  and  see  Re  Hamilton,  Young  &  Co.,  1905,  2  K.  B.  772  ;  74 
L.  J.  K.  B.  905. 

{q)  See  "Wacc,  167. 
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demanded         bankruptcy,  the    order    and    disposition    clause   of    the    Bankr. 

without  notice 

between  act  of    Act  wlll  uot  apply,  as  such   possession  or  demand  would  be  a 

bankruptcy 

and  receiving     dealing  with  the  bankrupt  within  the  meaning  and  protection  of 

order. 

the  49th  section ;  even  though  the  owner  may  have  been 
informed  before  taking  possession  that  an  act  of  bankruptcy  is 
in  contemplation  {>■). 


Provision  as 
to  voluntary 
settlements 
made  by 
settlor. 


Vobintarii  Scttloiicnti^. 

It  has  been  already  stated  that  under  the  Act  18  Eliz.  a 
voluntary  disposition  of  property  is  void  against  creditors  under 
certain  circumstances.  It  is  further  provided  by  the  Bankr. 
Act,  1883,  s.  47,  that  any  settlement  of  property,  not  being  a 
settlement  made  before  and  in  considei-ation  of  niiirriage,  or 
made  in  favour  of  a  purchaser  (s)  or  incumbrancer  in  good 
faith  and  for  valuable  consideration,  or  a  settlement  made  on  or 
for  the  wife  or  children  of  the  settlor  of  property,  which  has 
accrued  to  the  settlor  after  marriage  in  right  of  his  wife,  shall, 
if  the  settlor  becomes  bankrupt  within  two  years  after  the  date 
of  such  settlement,  be  void  against  the  trustee  in  the  bankruptcy, 
and  shall,  if  the  settlor  becomes  bankrupt  at  any  subsequent 
time  within  tot  years  after  the  date  of  such  settlement,  be  void 
against  the  trustee  in  the  bankruptcy,  unless  the  parties  claiming 
under  the  settlement  can  prove  that  the  settlor  was  at  the  time 
of  making  the  settlement  able  to  pay  all  his  debts  without  the 
aid  of  the  property  (t)  comprised  in  the  settlement,  and  that  the 
interest  of  the  settlor  in  such  property  had  passed  to  the  trustee 
of  such  settlement  on  the  execution  thereof.  And  the  term 
"  settlement "  includes  any  conveyance  or  transfer  of  property. 

(r)  He  Wrig/d  (1876),  ;3  Ch.  D.  70;  45  L.  J.  Bk.  130. 

(s)  The  word  "  purchaser  "  in  tliis  section  means  a  buyer  in  the  ordinary 
commercial  sense,  and  not  a  purchaser  in  the  strict  legal  sense  :  Ex  p. 
HiUman  (1879),  10  Ch.  D.  622;  48  L.  J.  Bk.  77,  see,  also  Re  rarrij,  1904,  1 
K.  B.  129 ;  73  L.  J.  K.  B.  83.  The  release  of  a  right  or  the  compromise  of  a 
claim  may  be  sufScient  to  constitute  a  person  a  "purchaser"  within  the 
meaning  of  the  section  :  Re  Pope,  1908,  2  K.  B.  169  ;  77  L.  J.  K.  B.  767. 

(t)  As  to  how  far  the  goodwill  of  a  business  may  be  taken  into  account, 
see  Re  Ihdterworth  (1882),  19  Ch.  D.  588  ;  51  L.  J.  Ch.  521. 
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Sect.  III. — TJic  Provisions  of  tJie  Bills  of  Sale  Acts. 
The  Bills  of  Sale  Acts  now  in  force  are  the    Acts  of   1878,  Bills  of  Sale 

Acts. 

1882, 1890,  and  1891 .  The  Act  of  1882  contams  provisions  having 
for  their  object  not  only  the  protection  of  the  creditors  of  the 
grantor  from  fraudulent  dispositions  by  him,  but  also  the 
protection  of  the  grantor  himself  from  the  oppressive  action  of 
money-lenders  (»). 

The  Act  of  1878  applies  to  every  bill  of  sale  (whether  absolute  To  what  bills 

.  of  sale  Acts 

or  subject  or  not  subject  to  any  trust),  whereby  the  holder  or  apply. 
grantee  has  i)o\ver,  either  with  or  without  notice,  and  either 
immediately  or  at  any  future  time,  to  seize  or  take  possession  of 
any  personal  chattels  comprised  in  or  made  subject  to  such  bill 
of  sale  (a).  The  Act  of  1882  applies  only  to  bills  of  sale  given 
by  way  of  security  for  the  payment  of  money. 

The  Acts  of  1890  and  1891  exempt  letters  of  hypothecation  imported 
of  imported  goods  from  the  provisions  of  the  previous  Acts. 


What  is  a  Bill  of  Sale. 

The  Act  of  1878,  ss.  4 — 7,  defines  what  is  a  bill  of  sale  within 
the  meaning  of  the  Acts(//). 

In  order  to  be  a  bill  of  sale  for  the  purposes  of  the  Acts,  the  Document  not 
document  must  confer  the  right  to  take  possession.     If  the  person  ri'ghrto'takc 
to  whom  the  document  is  given  is  already  in  possession  of  the  norf  bin  of 
goods,  or  if  he  has  acquired  the  right  to  such  possession  indepen- 
dently of  it,  it  is  not  a  bill  of  sale.     Thus,  if  goods  are  deposited  Document 

accompanynig 

with  a   lender,    and    at    the  same    time  a    document   is  signed  pledge. 
recording   the    transaction    and    regulating    the   rights    of    the 
pledgee,  the  document  is  not  a  bill  of  sale  (z).     And  this  is  so 

(»)  See  Eeed  on  the  Bills  of  Sale  Acts,  r2th  ed.,  196  et  seq. ;  also  the 
Money  Lenders  Act,  1900. 

(x)  S.  3. 

{y)  Sec  also  Eced,  12th  ed.,  44  et  seq. 

(z)  Ex2K  fluhhanl  (1886),  17  Q.  B.  D.  690;  .jo  L.  J.  Q.  B.  490  ;  Xeirh,re  v. 
Shreivsljnry  (1888),  21  Q.  B.  D.  41  ;  57  L.  J.  Q.  B.  476  ;  Morris  v.  DeltUel- 
Flipo,  1892,  2  Ch.  352  ;  61  L.  J.  Ch.  518. 
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Purchase- 
hiring  agree- 
ment. 


Inventory  or 
receipt. 


Construction 
of  Act  as  re- 
gards mort- 
gage of  land 
on  which  ther« 
is  fixed  trade 
machinery. 


where  the  delivery  of  the  goods  to  the  lender  is  constructive 
only,  cr/.,  where  the  custody  is  in  a  third  party,  who  assents  to  an 
arrangement  that  they  shall  henceforth  be  held  on  behalf  of  the 
lender  (n).  But  if  the  lender  takes  possession  of  goods  in  pur- 
suance of  a  written  document  authorising  him  to  do  so,  such  a 
document  is  a  bill  of  sale,  and  the  title  of  the  lender  depends 
on  its  validity  (^). 

In  determining  whether  a  document  is  a  bill  of  sale  within  the 
meaning  of  the  Act  of  1882,  the  Court  looks  at  all  the  facts,  and 
not  only  at  the  document  itself.  Thus,  if  a  transaction  taking 
the  form  of  a  sale  of  chattels  by  A  to  B.,  and  a  purchase-hiring 
agreement  by  B.  to  A.,  is  in  fact  intended  as  a  security  for  a 
loan,  and  the  relation  between  the  parties  was  throughout  that 
of  borrower  and  lender,  the  Court  will  treat  the  agreement  as  a 
l)ill  of  sale  l)y  way  of  security  for  money  and  as  void  under  the 
Act.  The  test  in  such  a  case  is  whether  there  was  any  interval 
between  the  so  called  sale  and  the  signing  of  the  hiring  agreement 
during  which  B.  was  the  absolute  owner  of  the  chattels  free 
from  any  trust  in  favour  of  A.  (c). 

So,  also,  neither  an  inventory  of  goods  with  a  receipt  attached, 
nor  a  receipt  without  an  inventory,  nor  an  inventory  and  valua- 
tion, is  a  bill  of  sale  for  the  purpose  of  the  Acts  unless  it  operates 
as  an  assurance  of  the  goods,  i.e.,  if,  independently  of  it,  there 
is  a  complete  contract  sufficient  to  pass  the  property  in  them  (d) . 

With  regard  to  trade  machinery,  if  an  owner  of  land  on  which 
there  is  fixed  trade  machinery  mortgages  the  land  without  any 
general  words  or  any  reference  to  fixtures  or  machiner}^  the 
mortgage  is  not  a  bill  of  sale  of  personal  chattels,  unless  the  deed 
expressly  mentions  the  fixtures  and  authorises  the  mortgagee  to 


(«)  Charlesworth  v.  3IiUs,  1892,  A.  C.  231  ;  61  L.  J.  Q.  B.  830. 

{b)  Exp.  Parsous  (1886),  16  Q.  B.  D.  532  ;  55  L.  J.  Q.  B.  137. 

((■)  Maas  V.  Fepiier,  1905;  A.  0.  102;  74  L.  J.  K.  B.  452  ;  and  see  G.  E. 
By.  Co.  V.  Lord,  1909,  A.  C.  109  ;  78  L.  J.  Iv.  B.  160. 

[d)  Marsden  v.  Meadows  (1881),  7  Q.  B.  D.  »0 ;  50  L.  J.  Q.  B.  536; 
Rammy  v.  Margrett,  1894,  2  Q.  B.  18  ;  63  L.  J.  Q.  B.  513;  Claphavi  v.  Ives, 
(1904),  91  L.  T.  69. 
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sell  them  separately,  or  an  intention  that  he  may  do  so  is  to  be 
gathered  from  the  language  of  the  deed  (e). 

The  exception  of  a  "marriage  settlement"  in  s.  4  includes  Meaning  of 

"  marriage 

not  only  an  ante-nnptial  settlement,  but  an  instrument  executed  settlement." 
after  marriage  in  pursuance  of  a  marriage  settlement  (/). 

Debentures  of  incorporated  companies  are  excepted  from  the  Debentures 

excepted 

operation  of  the  Act  of  1882  by  s.  17,  nor  are  they  bills  of  sale  fiom  Act. 
within  the  meaning  of  the  Act  of  1878,   but  when  the  charge 
is   created   the   debentures    or   trust   deed    must   be    registered 
under  s.  93  of  the  Companies  (Consolidation)  Act,  1908,  with 
the  Registrar  of  Joint  Stock  Companies. 

Essentiah  of  a  valid  Bill  of  Salr. 

Every  bill  of  sale  not  given  by  way  of  security  for  mone}'  must  Bills  of  sale 
observe  tbe    following    conditions,    namely: — (1)  Its   execution  security  for 

...  Pin  yi  11         money  must  be 

must  be  attested  by  a  solicitor  of  the  Supreme  Court,  and  the  (i)  attested  by 

IIP-  •  1  /v  1  e    solicitor ; 

attestation  must  state  that  before  its  execution  the  enect  thereof  (2)  registered 

.    .  \       /         T      within  seven 

was  explained  to  the  grantor  by  the  attesting  solicitor  (//);  (2)  It  days;  and 

(3)  state  con- 
must  be  registered  within  seven  clear  da3's  from  the  making  or  sideration; 

giving  thereof  (//);  and  (3)  It  must  set  forth  the  consideration 

for  which  it  was  given  (//).     If  the  above  conditions  have  not  or  otherwise 

_        are  void 

been  observed,  the  bill  of  sale  is  void  as  against  the  trustee  in  against  trustee 

in  bankruptcy, 

bankruptcy  of  the  grantor,  against  all  trustees  under  any  assign-   '^c 
ment  for  the  benetit  of  creditors,  and  against  execution  creditors, 
so  far  as  regards  the  property  in  or  right  to  the  possession  of  any 

(e)  Johns  v.  Ware,  1899,  1  Ch.  359  ;  68  L.  J.  Ch.  loo  ;  and  see  note  to 
FoiTQ  No.  23a  of  Forms  in  Moi-tgages,  p.  788,  siqj. 

(/)  Be  litis,  1904,  2  K.  B.  769  ;  73  L.  J.  K.  B.  929. 

(,(/)  Act  of  1878,  s.  10.  Notwithstanding  the  repeal  in  s.  10  of  the  Act  of 
1882,  these  provisions  still  apply  where  a  hill  of  sale  is  given  otherwise  than 
to  secure  the  payment  of  money:  Eeed,  12th  ed.,  196;  Cajson  v.  Vliinrhley 
(1884),  o3  L.  J.  Q.  B.  335.  If  the  attestiitiou  clause  states  that  the  effect  of 
the  bill  of  sale  has  been  explained  by  the  solicitor,  this  is  sufficient,  although 
he  may  not  in  fact  have  done  so  :  Ex  p.  Nat.  Merc.  Bk.  (1880),  15  Ch.  D. 
42 ;  49  L.  J.  Bk.  62.  Nor  need  the  affidavit  state  that  such  explanation 
was  given :   /'.>/'.  Bolkuid  (1882),  21  Ch.  D.  543  ;  52  L.  J.  Ch.  113. 

(/,)  S.  8. 
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What  is 
apparent  pos- 
session. 


Bill  of  sale  by 
way  of  security 
for  money  void 
against  every 
one,  unless 

(1)  attested; 

(2)  registered 
within  seven 
days  ;  (3)  con- 
sideration 
truly  stated ; 
(4)  made  in 
accordance 
with  form  in 
schedule ; 
and  (fi)  con- 
sideration £30 
at  least. 


Bill  of  sale  to 
have  schedule 
of  property 
attached 
thereto. 


chattels  comprised  in  such  bill  of  sale,  which  at  or  after  the  filing 
of  the  bankruptcy  petition,  or  the  execution  of  the  assignment,  or 
the  execution  of  process,  and  after  the  expiration  of  such  seven 
days  (/),  are  in  the  possession  or  apparent  possession  of  the 
grantor  (/.).  Personal  chattels  will  be  deemed  to  be  in  the 
apparent  possession  of  the  grantor  so  long  as  they  remain  or  are 
in  or  upon  any  premises  occupied  by  him,  or  are  used  and 
enjoyed  by  him  in  any  place  whatsoever,  notwithstanding  that 
formal  possession  may  have  been  taken  by  or  given  to  any  other 
person  (/). 

Every  bill  of  sale  given  by  way  of  security  for  money  must 
observe  the  following  conditions,  namely: — (1)  It  must  be 
attested  by  at  least  one  credible  witness,  not  being  a  party 
thereto,  but  need  not  be  attested  by  a  solicitor  (m)  ;  (2)  It  must 
be  registered  within  seven  clear  days  after  its  execution,  or  if  it 
is  executed  in  any  place  out  of  England,  then  within  seven  clear 
days  after  the  time  at  wbich  it  would  in  the  ordinary  course  of 
post  arrive  in  England,  if  posted  immediately  after  the  execution 
thereof  (»);  (ii)  It  must  truly  set  forth  the  consideration  (h)  ; 
(4)  It  must  be  made  in  accordance  with  the  form  in  the  schedule 
to  the  Act  of  1882  (o) ;  (5)  It  must  be  made  or  given  in  con- 
sideration of  a  sum  not  less  than  .4*30  (j)).  If  the  above 
conditions  are  not  observed,  the  bill  of  sale  is  absolutely  void, 
even  against  the  grantor. 

Every  bill  of  sale  by  way  of  security  for  money  must  have 
annexed  thereto  or  written  thereon  a  schedule   containing  an 

{{)  If  the  sheriff  takes  goods  in  execution  before  the  expii-ation  of  the 
seven  days,  the  grantee  may  set  up  the  bill  of  sale,  though  unregistered, 
see,  Marples  v.  Hartley  (ISGl),  3  E.  &  E.  (ilO;  30  L.  J.  Q.  B.  92. 

(A-)  Act  of  1878,  s.  8. 

(/)  S.  4.  As  to  the  meaning  of  "  apjiarent  possession,"  see  Hophins  v 
Ciwlyeon,  190(5,  1  K.  B.  690 ;  "5  L.  J.  K.  B.  452,  and  cases  there  cited. 

{m)  Act  of  1882,  s.  10. 

(?0  S.  8. 

(o)  S.  9. 

['}>)  S.  12.  Davis  v.  Usher  (1884),  12  Q.  B.  D.  490;  53  L.  J.  d  B.  422 
DuHoio  V.  Bland,  1897,  1  Q.  B.  125  ;  U6  L.  J.  Q.  B.  157. 
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inventory  of  the  personal  chattels  comprised  in  the  bill  of  sale  ; 

and  every  such  hill  of  sale  is  void  except  as  against  the  grantor 

(1)  in  respect  of  an}^  personal  chattels  not  specifically  described 

in  the  scbedule  ;    and  (2)  in  respect  of  any  personal  chattels 

specifically  described  in  the  schedule,  of  ^Yhich  the  grantor  was 

not  the  true  owner  at  the  time  of  the  execution  thereof.     But  Exceptions. 

this  does  not  apply  to  any  growing  crops  separately  assigned  or 

charged  where  such  crops  were  actually  growing  at  the  time 

when  the  bill  of  sale  was  executed,  nor  to  any  fixtm^es  sei)arately 

assigned  or  charged,  or  any  plant  or  trade  machiner}-  where  such 

fixtures,  &c.,  are  used  on,  or  attached  to,  or  brought  upon  an}' 

land,  farm,  factory,  workshop,  shop,  house,  warehouse,  or  other 

place  in  substitution  for  any  of  the  like  fixtures,  &c.,  specifically 

described  in  the  schedule  to  the  bill  of  sale  (q). 

A  bill  of  sale  executed  within,  or  on  the  expiration  of,  seven  Avoidance  of 

T   ^  •^^      e        1         e      1         certain  dupli- 

days  after  the  execution  of  a  prior  unregistered  bill  of  sale  of  the  cate  bills  of 

.       sale. 

same  property  and  for  the  same  debt,  is  void,  unless  the  Court  is 
satisfied  that  it  was  executed  ho)id  fide  for  the  purpose  of 
correcting  a  material  error  in  the  first  bill,  and  not  for  the 
purpose  of  evading  the  Act  (r). 

S.    10  of  the  Act  of   1878  prescribes  the  mode  of  registering  Mode  of 

1  •!!         <•        1  11  -1  -r-     1        1  -11       p  1       •  1  registration. 

bills  of  sale,  and  also  provides  that  if  the  bill  oi  sale  is  made  or 
given  subject  to  any  defeasance  or  condition  (s)  or  declaration  of 
trust  (in  favour  of  the  grantor)  (t)  not  contained  in  the  body 
thereof,  such  defeasance,  &C.,  must  be  registered  with  it. 

S.    10    also   directs   that    if    two    or    more   bills    of  sale  are  Priority  of 
given,  comprising  in  whole  or  in  part  any  of  the  same  chnttels, 
they  have  priority  in  the  order  of  the  date  of  their  registration 
respectively  as  regards  such  chattels.     The  conjoint  eftect  of  the 


{q)   Ss.  4,  5,  6  of  Act  of  18S2. 

(r)  Act  of  1878,  s.  9. 

{s)  Carpenter  v.  Deen  (1889),  2;J  Q.  B.  D.  566  ;  Ediranis  v.  Marcus,  1894, 
1  Q.  B.  587  ;  63  L.  J.  Q.  B.  ;J6.J. 

(^)  Hohinson  V.  CoUiiif/irood  (186.5),  .34  L.J,  C.  P.  18;  'J'/nmias  v.  Hearles, 
1S91,  2  (I  B.  408;  60  L.  J.  Q.  V>.   722. 
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above  provision  as  to  priority,  and  s.  5  of  the  Act  of  1882,  is,  that 
if  a  person  gives  two  successive  bills  of  sale  by  waj^  of  absolute 
assignment,  or  two  successive  bills  of  sale  by  way  of  security  for 
money,  and  the  first  is  not  registered  but  the  second  is,  the 
second  lias  priority ;  but  if  he  first  gives  a  bill  of  sale  by  way  of 
absolute  assignment  wbicli  is  not  registered  and  secondly,  a  l)ill 
of  sale  by  way  of  security  for  money,  ^Yhich  is  registered,  the 
second  is  void  against  the  grantee  under  the  first,  because  at  the 
time  of  granting  it  the  grantor  was  not  the  true  owner  («). 

A  transfer  or  assignment  of  a  registered  bill  of  sale  need  not 
be  registered  (,r). 
Eenewaiof  The  registration  of  a  bill  of  sale  must  be  renewed  ever}'  five 

registration. 

years,  but  renewal  does  not  become  necessary  by  reason  only  of 
a  transfer  or  assignment  of  a  bill  of  sale  (y).  The  omission  to 
renew  may  be  rectified  by  a  Judge  of  the  High  Court  by  extending 
the  time  {z) ;  but  in  a  case  where  in  the  meantime  the  grantor 
had  become  bankrupt,  the  Court  refused  to  extend  the  time  so  as 
to  defeat  the  vested  interests  of  the  trustee  in  bankruptcy  {a). 

Other  in-ovhiona  of  the  Acts. 
Order  and  dis-        Chattels  Comprised  in  a  bill  of  sale  given  by  way  of  security 

position  clause 

in  Bankr.  Act    for  mouey,  and  dul}'  registered  under  the  Act,  are  liable,  not- 

applies  to 

chattels  com-     withstanding  the  registration,  to  be  seized  and  sold  in  the  event 

prised  in  a  bill 

of  sale  by  way    of  the  grantor  becoming  bankrupt  while  the  chattels  remain  in 

of  security,  *^  . 

but  not  to  his  i)OSsession,  order,  or  disposition,  in  his  trade  or  business, 

absolute 

transfer.  under  such  circumstances  that  he  is  the  reputed  owner  thereof  (/>). 

(»)  Tack  V.  Southern  Counties  Deposit  Bh:  (1890),  42  Ch.  D.  471;  58 
L.  J.  Ch.  699,  see,  Thomas  v.  Searles,  1891,  2  Q.  B.  408;  60  L.  J.  Q.  B.  722. 

{x)  Act  of  1878,  s.  10.  See  Home  v.  Hughes  (1881),  6  Q.  B.  D.  676  ; 
Exp.  Ttmji(aml{lHSo),  14  Q.  B.  1).  636;  54  L.  J.  Q.  B.  242. 

{y)  S.  11  ;  see  Antoniwli  v.  Smith,  1901,  2  K.  B.  589  ;  70  L.  J.  K.  B.  869. 

(2)  S.  14. 

(a)  Be  Parsons,  1893,  2  Q.  B.  122  ;  62  L.  J.  Q.  B.  365.  See jjer  Buckley,  J., 
as  to  the  usual  form  of  order,  Be  Jopli,,,  .tr.  Co.,  1902,  1  Ch.  79,  80;  71 
L.  J.  Ch.  21. 

(i)  Bankr.  Act,  1883,  s.  44  ;  Bills  ui  Sale  Act,  1882,  s.  15,  repealing  s.  20 
of  Act  of  1878. 
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Chattels  comprised  in  a  duly  registered  bill  of  sale,  given  b}' 
way  of  absolute  transfer,  are  not  in  the  order  and  disposition 
of  the  bankrupt  within  the  meaning  of  the  Bankr.  Act, 
1883(e). 

Personal  chattels    assigned  by  a  bill  of  sale  as  security  for  Chattels  in  bill 

.  of  sale  liable 

payment  of  money  cannot  be  seized  or  taken  possession  of  by  to  seizure  in 

certain  events 

the  grantee  for  any  other  than  the  following  causes :  (1)  If  the  only, 
grantor  makes  default  in  payment  of  the  sum  or  sums  of  money 
thereby  secured  at  the  time  therein  provided  for  payment,  or  in 
the  performance  of  any  covenant  or  agreement  contained  in  the 
bill  of  sale  and  necessary  for  maintaining  the  security ;  (2)  If 
the  grantor  becomes  a  bankrupt  or  suffers  the  goods  or  any  of 
them  to  be  distrained  for  rent,  rates,  or  taxes ;  (3)  If  the  grantor 
fraudulently  either  removes  or  suffers  the  said  goods  or  any  of 
them  to  be  removed  from  the  premises  ;  (4)  If  the  grantor  does 
not  without  reasonable  excuse,  upon  demand  in  writing  l)y  the 
grantee,  produce  to  him  his  last  receipts  for  rent,  rates,  and 
taxes  ;  (5)  If  execution  has  been  levied  against  the  goods  of  the 
grantor  under  any  judgment  at  law.  The  grantor  may,  however, 
within  five  daj^s  from  the  seizure  or  taking  possession  of  anj^ 
chattels  on  account  of  any  of  the  above-mentioned  causes,  apply 
to  the  High  Court,  or  to  a  Judge  of  the  High  (!ourt  in  Chambers, 
and  such  Court  or  Judge,  if  satisfied  that  by  payment  of  money 
or  otherwise  tiie  said  cause  of  seizure  no  longer  exists,  may 
restrain  the  grantee  from  removing  or  selling  the  said  chattels, 
or  may  make  such  other  order  as  may  seem  just  (d). 

All  personal  chattels  seized,  or  of  which  possession  is  taken  chattels  not 

1  1  •    J  f  1  •  1 1        p         1       1  f  •  to  be  removed 

under  or  by  virtue  or  any  bill  of  sale  by  way  of  securit}',  must  or  sold  for 

.  -11  •  five  daj-s  after 

be  allowed  to  remain  on  the  j^remises  where  they  were  so  seized  seizure, 
or  so  taken  possession  of,  and  cannot  be  removed  or  sold  until 
after  the  expiration  of  five  clear  da3's  from  the  day  they  were  so 

((■)  Sivift  V.  Pannell  (1883),  24  Ch.  D.  210  ;  53  L.  J.  Ch.  34L  This  was 
decided  with  reference  to  the  Bankr.  Act,  18G9,  but  it  is  apprehended  that 
the  rule  will  be  the  same  under  the  Act  of  1883. 

(</)  Act  uf  ISS'i,  s.  7. 
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Bill  of  sale 
not  to  protect 
chattels 
against  distress 
for  rates  and 
taxes. 


Inspection  of 
registered  bills 
of  sale. 

Execution  by 
attorney. 


seized  or  so  taken  possession  of  (c).  It  has  been  held  that 
although  after  the  exi)iration  of  the  five  days  the  grantee's  right 
to  the  goods  is  al)solute  at  law,  the  grantor  may  redeem  at  any 
time  before  removal  and  sale  by  payment  of  principal,  interest, 
and  costs  (,/'). 

A  bill  of  sale  given  as  security  for  money  is  no  protection  in 
respect  of  personal  chattels  included  therein  which,  but  for 
such  bill  of  sale,  would  have  been  liable  to  distress  under  a 
warrant  for  the  recovery  of  taxes  and  poor  and  otber  parochial 
rates  (_r/). 

Any  person  may  at  reasonable  times  search  tlie  register,  on 
payment  of  a  fee,  and  make  extracts  of  certain  particulars  (//). 

A  bill  of  eale  may  be  executed  by  attorney,  and  the  grantee  is 
not  necessarily  excluded  from  being  the  attorney  (/). 


What  is  a 
sufficient 
setting  for 
of  the  eon 
sideration 


The  form  of  a  Bill  of  Sale  hij  irai/  of  mortgage. 

Of  the  conditions  required  by  the  Act  of  1882  the  principal 
points  to  be  attended  to  in  the  preparation  of  a  bill  of  sale  by 
way  of  mortgage  are  (1)  that  the  consideration  is  properly  set 
forth,  and  (2)  that  the  instrument  is  in  accordance  with  the 
form  in  the  schedule  to  the  Act  of  1882. 

With  respect  to  the  consideration,  it  has  been  decided  (1)  that 
til  money  in  fact  owing  from  the  mortgagor  to  the  mortgagee  may 
be  properly  stated  as  a  sum  of  money  then  advanced  and  paid  (A) ; 
but  money  then  advanced  is  improperly  stated  to  be  money  now 
owing,  and  the  omission  of  an  acknowledgment  of  receipt  is 
fatal  (/) ;  (2)  that  if  the  money  expressed  to  be  paid,  or  a  part  of 
it,  is  in  fact,  by  the  direction  of  the  mortgagor,  or  as  a  condition 

(e)  Act  of  1882,  s.  L3. 

(./')  Johnson  V.  IHjtrose,  189:3,  1  (i.  B.  J12;   (J2  L.  J.  Q.  B.  291. 

in)  ^-  1^. 
(//)  S.  10. 

\i)  Fnrnivnil  v.  Hitdson,  1893,  1  Ch.  335;  62  L.  J.  Ch.  178. 
(A-)  Gre(Ut  Co.  v.  J'ott  (1880),  6  Q.  B.  D.  295  ;  50  L.  J.  Q.  B.  lOtJ ;   T!iomas 
V.  Searles,  1891,  2  Q.  B.  408  ;  GO  L.  J.  Q.  B.  722. 

(/)  Davies  v.  Jenkins,  1900,  1  Q.  B.  133;   G9  L.  J.  Q.  B.  187. 


I 


BILLS    OF    SALE.  1051 

of  the  advance,  applied  in  payment  of  the  mortgagor's  debts  or 
in  discharge  of  the  mortgagor's  liabihty  to  a  third  party  not 
being  a  debt  ah-eady  due,  the  consideration  is  not  mitruly 
stated  (m) ;  but  (3)  that  if  part  of  the  money  is  retained  by  the 
mortgagee  for  interest  or  a  bonus  (n),  or  to  pay  some  debt  not 
yet  due(o),  or  even  to  pay  the  expense  of  preparing  the  mort- 
gage deed,  ihat  expense  not  being  in  fact  a  debt  due  at  the 
time,  but  one  which  does  not  arise  until  after  the  mortgage  is 
complete  (jO*  ^he  bill  of  sale  is  void. 

A  bill  of  sale  by  way  of  mortgage  must  be  made  in  accordance  Bill  of  sale  by 

-'  -^  »    »  way  of  mort- 

with  the  form  given  in  the  schedule  to  the  Act  of  1882.     As  to  gage  must  be 

made  in  ac- 

the   meaning  of  the  words  "in  accordance  with,"  it  has  been  eoi-dance with 

statutory  form. 

laid  down  that  "  Every  bill  of-  sale  must  be  substantially  like  the 
form  in  the  schedule.  Nothing  substantial  must  l)e  subtracted 
from  it,  and  nothing  actually  inconsistent  must  be  added  to 
it  "  (q) ;  and  in  a  later  case,  that  if  but  for  s.  9  the  instru- 
ment as  drawn  would  by  virtue  either  of  addition  or  omission 
have  any  legal  effect  which  goes  beyond  or  falls  short  of  that 
which  would  result  from  the  statutory  form,  then  it  is  void.  In 
order  to  be  valid  the  bill  of  sale  must  produce,  not  the  like  effect, 
but  the  same  effect,  i.e.,  the  legal  effect,  the  whole  legal  effect, 
and  nothing  but  the  legal  effect,  as  that  of  the  statutory 
form  (r). 

In    accordance    with  the    above    rules    of   interpretation    the  Points  decided 

„    ,,        .  .  .  .  witli  respect  to 

foUowmg  pomts  have  been  decided,  viz. : —  accordance 

. .    with  form. 

{m)  Be  Wiltshire,  1900,  1  Q.  B.  96  ;  69  L.  J.  Q.  B.  145. 

(//)  Ex2i.  CharuKj  Cross  Bh.  (1880),  16  Ch.  D.  35  ;  50  L.  J.  Ch.  157. 

(o)  Ex  p.  Bolph  (1881),  19  Ch.  D.  98  ;  51  L.  J.  Ch.  88  ;  Bidiardson  v.  Harris 
(1889),  22  Q.  B.  D.  268  ;  Barlow  v.  Bland,  1897,  1  Q.  B.  125 ;  66  L.  J.  Q.  B. 
157. 

{p)  Kxp.  Firth  (1882),  19  Ch.  D.  419  ;  51  L.  J.  Ch.  473.  In  Be  Cann 
(1884),  13  Q.  B.  \).  36,  the  solicitor  acting  for  both  parties  retained  part  of 
the  advance  for  his  costs  of  the  transaction,  the  bill  of  sale  being  given  "  in 
consideration  of  the  sum  of  [total  adrance^."  It  was  held  that  the  con- 
sideration was  trulj'  stated. 

(q)  Davisv.  Burton  (1883),  11  Q.  B.  D.  537,  540;  52  L.  J.  Q.  P..  iVM). 

(r)  Ex  p.  SlutiDn-il  (188(i),  17  d.  B.  D.  259,  271;  55  L.  J.  d  V>.  341: 
BiJfifld  V.  Pror.  Unioi,  Hank,  1910,  2  K.  B.  781. 
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Principal  and 

interest. 


As  to  mode 
and  time  of 
paj'ment  of 
money. 


What  cove- 
nants and  Y>vo- 
visions  may  be 
inserted  for 
maintenance 
of  security. 


1.  Tlie  bill  of  sale  must  state  a  fixed  principal  sum  and  rate- 
able interest,  and  nothing  can  be  added  to  these.  The  interest 
must  not  be  capitalized,  or  a  bonus  made  payable  (s),  nor  is  it 
sufficient  to  fix  a  lump  sum  as  paj'able  for  interest  without 
mentioning  the  rate  (t). 

fhit  the  principal  money  and  interest  maybe  made  payable  on 
a  certain  day,  with  a  covenant,  if  it  is  not  paid  on  that  day,  to 
pay  interest  thereon  half-yearly  until  payment  {ii).  So,  also,  the 
money  may  be  made  payable  by  instalments,  and  in  that  case  a 
provision  may  be  inserted  to  the  effect  that,  if  default  is  made 
in  payment  of  one  instalment,  the  whole  amount  then  remaining 
unpaid  shall  become  payable  at  once  (x).  And  where  there  is  no 
such  provision,  default  in  payment  of  one  instalment  entitles  the 
grantor  to  seize  the  goods  (^).  Again,  the  principal  money  and 
interest  may  be  made  payable  by  weekly  payments  of  a  specified 
amount  without  distinguishing  how  much  is  principal  and  how 
much  interest,  provided  that  the  rate  of  interest  is  stated  (z). 

2.  The  money  must  not  be  made  payable  on  demand  («),  but 
it  may  be  made,  payable  "  on  or  before  "  a  certain  day  (/>). 

3.  Covenants  to  insure  and  pay  the  necessary  premiums,  and 
to  deliver  to  the  mortgagee  the  last  receipt  if  required  (c)  ;  to 
replace  and  repair  articles  which  may  be  destroj'ed,  injured,  or 
deteriorated  (d) ;  not  to  remove  chattels  without  the  mortgagee's 
consent;  to  pay  rent,  rates  and  taxes,  and  to  produce  on  demand, 

(s)  Davis  V.  IJurtoii,  skji.  ;  Be  Williams  (1888),  25  Ch.  I).  G5G  ;  53  L.  J.  Ch. 
500. 

(/)  Lilaiikensiein  v.  Rohertson  (1890),  24  Q.  B.  D.  543  ;  59  L.  J.  Q.  B.  315  ; 
and  see  Aitia  v.  Fimh  (1904),  91  L.  T.  70. 

[ti)  Watldns  v.  Evans  (1886),  18  Q.  B.  D.  386  ;  56  L.  J.  Q.  B.  200  ;  Exp. 
Bawliwjs  (1887),  18  Q.  B.  I).  489 ;  56  L.  J.  Q.  B.  197. 

{x)  Lnmley  v.  Simmons  (1887),  34  Ch.  D.  698  ;  56  L.  J.  Ch.  329. 

(y)  lie  Wood,  1894,  1  Q.  B.  605  ;  63  L.  J.  Q.  B.  352. 

{z)  Rr  Barren,  1894,  1  Q.  B.  444;  63  L.  J.  Q.  B.  209. 

(«)  Ihtherington  v.  Groome  (1884),  13  Q.  B.  D.  789  ;  53  L.  J.  Q.  B.  576  ; 
Sihhy  V.  Hiyys  (1885),  15  Q.  B.  D.  619  ;  54  L.  J.  Q.  B.  525. 

{h)  De  Braam  v.  Ford,  1900,  1  Ch.  142  ;  69  L.  J.  Ch.  82. 

(c)  Hammond  v.  Ilorlin;/  (1884),  12  Q.  B.  I).  291  ;   53  L.  J.  Q.  B.  205. 

((/)   Coates  V.  Moore,  1903,  2  K.  B.  140;   72  L.  J.  K.  B.  539. 


I 


I 


BILLS    OF    SALE.  1053 

or  without  demand,  the  hist  receipts  for  such  rent,  rates  and 
taxes  (e),  may  he  inserted  as  being  covenants  agreed  to  hy  the 
parties  for  maintaining  the  security.  And  this  is  so,  although 
the  terms  of  the  covenant  may  be  such  that  a  breach  thereof 
would  be  a  cause  of  seizure  under  s.  7,  assuming  that  the  deed 
contains  the  proviso  prescribed  at  the  end  of  the  statutory 
form,  and  no  clause  inconsistent  with  that  proviso  (/).  Pro- 
visions enabling  a  mortgagee  to  add  to  the  security  and  retain 
out  of  the  sale  money  any  sums  expended  by  him  in  insurance, 
or  in  payment  of  rent,  rates  or  taxes,  by  reason  of  the  mortgagor's 
neglect  to  do  so  (r/) ;  or  the  expenses  incurred  by  him  in  or  about 
the  sale,  or  in  seizing  or  taking  possession  of  the  chattels,  or  in 
defending  or  maintaining  the  security  (//),  are  valid.  So,  also, 
is  a  provision  enabling  the  mortgagee  to  break  open  doors  and 
windows  for  the  purj^ose  of  seizing  and  taking  possession  (i). 

4.  A  provision  enabling  a  mortgagee  to  retain  out  of  the  sale  Provisions 

which  have 

money    any  expenses    incurred    by   hnn    "  ni   relation    to    this  been  held 

to  be  not 

security"  is  too  wide,  and  invalidates  the  deed  (/i),  and  also  a  necessary  for 

maintenance 

provision  enabling  a  mortgagee  who  was  an  auctioneer  to  retain  a  of  security. 
commission  out  of  the  sale  money  (/),  and  a  provision  exempting 
a  purchaser    from   being  bound   or  concerned    to    see  whether 
default  has  been  made  (m),  have  been  held  to  be  fatal  deviations 
from  the  statutory  form. 

5.  A  bill  of  sale  given  to  a  surety  by  way  of  security  for  money  Bill  of  sale  by 

I'll  1         1 1    T  n  •  ^^^y  '^^  ^^' 

which  he  may  be  called  upon  to  pay  under  a  guarantee  given  by  demnity  void. 

(f)  Wcardak  Coal  Co.  v.  Hudson,  1894,  1  Q.  B.  598  ;  63  L.  J.  Q.  B.  391  ; 
Cartirrifiht  v.  Reijan,  1895,  1  Q.  B.  900;  64  L.  J.  Q.  B.  507;  Harrison  v. 
Shallis  (1909),  25  T.  L.  E.  664. 

(/)  See  cases  in  last  note,  also  Topleij  v.  Corsbie  (1888),  20  Q.  B.  D.  350  ; 
57  L.  J.  Q.  B.  271  ;  Ex  p.  Ward,  1899,  2  Q.  B.  517;  68  L.  J.  Q.  B. 
953. 

Cv)  Ooldstrom  v.  TaUerman  (1887),  18  Q.  B.  D.  1  :  m  L.  .T.  Q.  B.  22. 

(/))   Lnmhij  v.  Simmons,  sup. 

(0  lie  Morritt  (1887),  18  (i.  B.  D.  222  ;  56  L.  J.  Q.  B.  139. 

(/.)  Calvert  v.  Thomas  (1887),  19  Q.  B.  D.  204 ;  56  L.J.  Q.  B.  273. 

(/)  Furher  v.  Cohh  (1887),  18  Q.  B.  D.  494 ;  56  L.  J.  Q.  B.  273. 

(m)  Blaiberu  v.  Bechett  (1886),  18  Q.  B.  D.  96;  56  L.  J.  Q.  B.  35. 
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The  words 
"  as  beneficial 
owner  "  in- 
validate the 
deed. 


Chattels  must 
be  described 
in  schedule. 

Must  not 
include  interest 
in  land. 

Several 
grantors. 


Void,  if 
collateral 
security  on 
other  terms. 


Desci-iption 
necessary. 


him    is   void,  as    not    being  in    accordance   with  the  statutory 
form  (//). 

6.  The  introduction  of  the  words  "  as  beneficial  owner " 
invaUdates  the  deed  on  the  ground  that,  since  the  Conveyancing 
Act,  1881,  they  imply  (inter  alid)  a  covenant  that  in  case  of 
default  the  grantee  may  "  enter  into  and  upon  or  receive  and 
thenceforth  quietly  hold,  occupy,  enjoy  or  take,  and  receive  "  the 
chattels  assigned  (o),  and  therefore  confer  on  him  by  implication 
a  right  to  remove  and  sell  at  once  without  waiting  for  the  five 
days  prescribed  by  the  Act. 

7.  The  chattels  must  be  described  in  the  schedule,  and  not  in 
the  body  of  the  deed  (  p). 

8.  A  bill  of  sale  is  void  if  the  schedule  includes  the  mortgagor's 
interest  in  the  farm  where  the  chattels  ave{q). 

9.  A  bill  of  sale  given  by  two  or  more  grantors,  each  of  whom 
is  a  sole  owner  of  part  of  the  goods,  is  void  (r). 

10.  A  bill  of  sale  in  the  statutory  form  is  void  under  s.  10  of 
the  Act  of  1878  if  accompanied  by  a  collateral  security  for  one 
and  the  same  debt,  so  that  the  bill  of  sale  is  liable  to  be 
redeemed  upon  difi'erent  terms  to  those  mentioned  in  the  bill  of 
sale  (s). 

11.  A  1)111  of  sale  is  void,  unless  both  the  address  and  the 
description  of  the  attesting  witness  appear  in  the  attestation 
clause,  and  the  defect  is  not  cured  by  the  affidavit  containing 
these  particulars.  A  description  must  be  given,  although  the 
witness  has  no  occupation  (t). 


(«)  HiujJies  V.  Little  (1886),  18  Q.  B.  D.  32  ;  56  L.  J.  Q.  B.  96. 

(o)  S.  7  (c) ;    Ex  p.  Stanford  (1886),  17  Q.  B.  D.  259  ;  55  L.  J.  Q.  B.  341. 

(p)  Tlmnas  v.  Kelly  (1888),  13  A.  C.  506 ;  58  L.  J.  Q.  B.  66. 

{q)  Cochrane  Y.  Entwistle  (1890),  25  Q.  B.  D.  116;  59  L.  J.  Q.  B.  -118, 
see,  Swanleji  Coal  Co.  v.  Denton,  1906,  2  K.  B.  873  ;  75  L.  J.  K.  B.  1009, 
where  the  title  deeds  of  the  premises  were  inchided  in  the  schedule,  and  it 
was  held  these  were  pledged  merely  as  documents. 

(r)  Saunders  v.  White,  1902,  1  K.  B.  472;  71  L.  J.  K.  B.  318. 

(s)  Edwards  v.  Marcus,  1894,  1  Q.  B.  587 ;  63  L.  J.  Q.  B.  363. 

\t)  Sims  V.  Trollope,  1897,  1  Q.  B.  24;  66  L.  J.  Q.  B.   11  ;  Altree  v.  A., 
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A  bill  of  sale  not  in  accordance  with  the  form  is  void  altogether,  Bill  of  sale  not 

in  accordance 

so  that  no  action  could  be  brought  upon  the  covenant  to  pay  (?() ;  with  form 

altogether 

but,  of  course,  if  there  is  an  actual  loan,  the  principal  money  void, 
might  be  recovered  in  a  common  action  for  money  lent,  with 
interest  at  the  legal  rate.  And  if  personal  chattels  and  other 
property  are  mortgaged  by  a  deed  not  in  accordance  with  the 
statutory  form,  it  is  good  as  to  the  other  property  comprised 
in  it  (i-)- 

After-acquired  Chattels. 

Previously  to  the  Act  of   1882,  it  was  a  common  practice  to  Bill  of  sale 

include   in    a    bill    of  sale  not  only  particular    chattels  in  the  acquired 

grantor's   possession    at    tlie    time,    but    also    chattels    to   be  to  Act  of  1882. 
subsequently    acquired    in    substitution    for   or   in    addition   to 
them. 

The  only  benefit  which  at  lair  could  be  conferred  on  the  donee  Effect  of 

1  -n      p         1  p  •       1        ^'  licence  to 

under  a  bill  of  sale  as  to  after-acquired  eflects  was  a  power  or  seize  after- 
acquired  goods 
licence  to  seize  them  whenever  they  came  into  possession,  and  at  common 

law. 

the  title  of  the  donee  was  acquired  by  his  actually  obtaining 
possession  under  the  licence  ;  but  such  a  power  was  revocable 
by  the  donor,  and  had  no  effect  at  lair  as  against  persons  claiming 
under  any  subsequent  assignment  from  him,  which  might  be 
executed  before  the  donee  had  obtained  actual  possession  of 
them.{y). 

In  equity,  however,  a  deed  made  for  valuable  consideration,  a  bill  of  sale 
and  purporting  to  assign  chattels  to  be  afterwards  acquired,  and  acquired 
so  described  as  to  be  capal^le  of  being  identified,  operated  as  a  specific,' 

1898,2  Q.  B.  267  ;  67  L.  J.  Q.  B.  882  ;  and  see  Simmons  v.  U'oodwcmJ,  1892, 
A.  C.  100 ;  61  L.  J.  Ch.  252  ;  and  see  note  to  Prec.  XIV.,  inf. 

(«)  Davics  V.  Bees  (1886),  17  Q.  B.  I).  408;  55  L.  J.  Q.  B.  •.idH  ;  J'eftit  v. 
Lodge,  1908,  IK.  B.  744;  77  L.  J.  K.  B.  418;  Smith  v.  Whiteman,  1909, 
2  K.  B.  437  ;   78  L.  J.  K.  B.  107.3. 

(j-)  Re  Burdett  (1888),  20  Q.  B.  D.  310;  57  L.  J.  Q.  B.  263  ;  Re  huarson, 
1895,  1  Q.  B.  333  ;   64  L.  J.  Q.  B.  191. 

(y)  Carr  v.  Avraman  (1856),  11  Exch.  566;  25  L.  J.  Ex.  90  ;  Coni/rere  v. 
Evetts  (1851),  10  Exch.  298;  23  L.  J.  Ex.  273;  Tho)iqis<Jii  v.  Co/ieii  (1872), 
L.  R.  7  Q.  B.  527 ;  41  L.  J.  Q.  B.  221. 
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operated  in 
equity  as  a 
contract,  and 
passed  the  pro- 
perty, when 
acquired,  to 
the  grantee. 

A  second  bill 
of  sale  made 
for  valuable 
consideration 
without 
notice,  after 
the  goods  have 
been  acquired, 
would  have 
priority. 
Semhle. 


Act  of  1882 
prohibits  in 
effect  a  mort- 
gage of  after- 
acquired 
chattels. 


contract  which  fastened  on  the  goods  directly  they  came  into  the 
grantor's  possession,  and  of  which  specific  performance  would 
be  enforced.  The  instrument  therefore  in  equity  passed  the 
property  iu  the  goods,  when  acquired,  to  the  grantee  (^). 

But  as  the  assignment  was  good  in  equity  only,  it  followed 
that  if  the  grantor  made  a  second  bill  of  sale  after  the  goods 
came  into  his  possession,  in  favour  of  a  purchaser  or  mortgagee 
for  valuable  consideration  without  notice  of  the  first  one,  the 
second  grantee  would  have  priority  over  the  first,  by  virtue 
of  the  equitable  doctrine  that  where  two  persons  have  equal 
equities  the  legal  title  will  prevail  (^O-  It  makes  no  difference  in 
this  respect  that  since  the  passing  of  the  Judicature  Kct  equitable 
interests  are  recognized  by  all  branches  of  the  Court  {h). 

AVhat  has  been  above  stated  as  to  the  operation  and  effect  of 
an  assignment  of  after-acquired  chattels  is  still  applicable  to  a 
bill  of  sale  not  coming  within  the  Act  of  1882;  but  the  effect  of 
that  Act  is  to  prohibit  altogether  and  render  void  a  bill  of  sale 
by  way  of  security  of  after-acquired  chattels,  except  such  as  are 
described  in  sub-s.  2  of  s.  6  (c). 

(2)  Holroyd  v.  Marshall  (1864),  10  H.  L.  C.  191;  33  L.  J.  Ch.  193; 
Clements  v.  Matthews  (1883),  11  Q.  B.  D.  808  ;  52  L.  J.  Q.  B.  772 ;  Be  Clarke 
(1887),  36  Ch.  D.  348;  56  L.  J.  Ch.  981  ;  Be  Bets,  1904,  2  K.  B.  769;  73 
L.  J.  K.  B.  929  ;  Be  Ma(/iiHs,  1910,  2  K.  B.  1049.  The  same  pnnciple  applies 
to  other  propertj^  besides  chattels.  Thus,  an  assignment  of  future  book  debts, 
though  not  limited  to  book  debts  in  any  particular  business,  would  be  good, 
see  Tailby  v.  Off.  Beceiver  (1888),  13  A.  C.  523 ;  58  L.  J.  Q.  B.  75.  So  also 
the  copyright  in  a  story  when  written  :  War(J,  Lock  &  Co.  v.  Lmig,  1906, 
2  Ch.  550  ;  75  L.  J.  Ch.  732. 

(a)  Lazarus  v.  Andrade  (1880),  5  C.  P.  D.  318;  49  L.  J.  C.  P.  847  ;  Joseph 
V.  Lyons  (1884),  15  Q.  B.  D.  280  ;  54  L.  J.  Q.  B.  1 ;  Hallas  v.  Bohinson  (1885), 
15  Q.  B.  D.  288;  54  L.  J.  Q.  B.  364. 

{!>)  The  observation  of  Lopes,  J.,  in  Lazarus  v.  Andrade,  that  "  property 
to  be  afterwards  acquired  may  be,  not  only  in  equity,  but  also  at  law, 
the  subject-matter  of  an  assignment  for  value,"  must  be  understood  as 
merely  meaning  that  the  validity  of  such  an  assignment  must  now  be 
recognized  by  every  branch  of  the  Court. 

(f)  Thomas  v.  KeUy  (1888),  13  A.  C.  506  ;  58  L.  J.  Q.  B.  66. 
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No.  I. 

ASSIGNMENT  on  sale  of  Peesonal  Chattels  to  a  Person 
not  in  jjossession  (a). 

THIS  INDENTUKE,  made  the day  of ,  19—,  Between  Parties. 

A.  B.,  of,  &c.  {Vendor) ,  of  the  one  part,  and  C.  D.,  of,  &c.  {Purchaser), 
of  the  other  part : 

Whereas  the  said  A.  B.  is  the  tenant  under  the  said  C.  D.  of  a  Recital  that 
dweUing-house  situated,  &c.  {describing  it),  on  a  tenancy  which  ovvner  of^ 

will  expire  on  the day  of next :  And  the  said  A.  B.  is  chattels. 

the  owner  of  the  furniture  and  effects  in  and  about  the  said 
dweUing-house  specified  in  the  Schedule  hereto  : 

And  whereas  the  said  C.  D.  has  agreed  to  purchase  the  said  Agreement 

furniture  and  effects  from  the  said  A.  B.  for  the  sum  of  i* ,    ''  ^^"^'^ 

to  be  paid  at  once,  but  the  said  furniture  and  efiects  are  to 

remain  in  the  possession  of  the  said  A.  B.  until  the  said day 

of next : 

NOW  THIS  INDENTUPiE  WITNESSETH   that  in  considera-  Consideration. 

tion  of  the  sum  of  i' now  paid  by  the  said  C.  D.  to  the  said 

A.  B.  (the  receipt  whereof  the  said  A.  B.  hereby  acknowledges), 
the  said  A.  B.  hereby  assigns  unto  the  said  C.  D.  Assignment  of 

All  the  furniture  and  effects  specified  in  the  Schedule  hereto,    to  Purchaser." 

(«)  An  asssig-nment  of  chattels  to  a  purchaser  is  unusual,  as  they  are 
generally  delivered  to  him,  but  cases  may  happen  in  which  immediate 
possession  cannot  be  conveniently  given.  This  deed  will  require  to  be 
registered  within  seven  clear  days  of  its  execution  under  s.  10  of  the  Bills 
of  Sale  Act,  LS78  ;  s.  8  of  Act  of  1882.  Under  s.  11  of  the  Act  of  3  878  the 
registration  must  be  renewed  every  five  years. 

P.  67 
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Covenant  by 
Vendor  to 
deliver  posses- 
sion and  to 
repair  and 
insure  in 
meantime. 


To  HOLD  unto  the  said  CD.,  but  so  that  the  same  shall  remain  in 
the  possession  of  the  said  A.  B.  until  the day  of next : 

And  the  said  A.  B.  hereby  covenants  with  the  said  C.  D.  that 
the  said  A.  B.,  will  deliver  possession  of  the  said  furniture  and 

effects  to  the  said  C.  D.  on  the day  of next,  and  will  in 

the  meantime  keep  the  same  in  good  repair  and  condition 
(reasonable  wear  and  tear  only  excepted),  and  will  also  in  the 
meantime  keep  the  said  furniture  and  effects  insured  against  loss 

or  damage  by  fire  in  the  sum  of  M at  least,  and  in  case  of 

any  loss  or  damage  by  fire  will  apply  the  money  to  be  received 
in  respect  of  the  insurance  thereof  in  restoring  and  reinstating 
the  same. 

In  witness,  &c. 

The  Schedule  above  kefekred  to. 


Signed,  sealed,  and  delivered  by  the  above 
named  A.  B.  in  the  presence  of  me,  L.  M., 
of,  &c.  (h),  a  solicitor  of  the  Supreme  Court  of 
Judicature,  the  effect  of  the  above  -  written 
indenture  having  been  first  explained  by  me  to 
the  said  A.  B.  (c). 

L.  M. 


No.  II. 

ASSIGNMENT  o/'Groaving  Crops  o/Corn  and  Grass  (d). 

Parties.  THIS  INDENTUEE,  made  the day  of ,  19—,  Between 

A.  B.,  of,  &c.  (Vendor),  of  the  one  part,  and  C.  D.,  of,  &c.  (Ptir- 
cliaser),  of  the  other  part : 


(6)  See  Dissertation,  p.  1045  sup.,  as  to  the  descrii^tion  of  the  witness. 

((•)  See  s.  10  of  Act  of  1878.  Although  this  section  is  repealed  by  s.  10 
of  the  Act  of  1882,  bills  of  sale  which  do  not  secure  the  payment  of  money 
should  still  be  attested  in  the  manner  i^rescribed  by  the  Act  of  1878  :  Casson 
V.  Churchley  (1884),  b'.i  L.  J.  Q.  B.  335  ;  and  see,  Sivift  v.  Pannell  (1883),  24 
Ch.  D.  210  ;  53  L.  J.  Ch.  341.  A  bill  of  sale  may  be  executed  by  attorney, 
and  the  grantee  is  not  necessarily  excluded  from  being  the  attorney: 
Furnivall  v.  Hud$on,  1893,  1  Ch.  335  ;  62  L.  J.  Ch.  178. 

((?)  This  is  a  bill  of  sale,  and  must  be  attested  and  registered  under  the 
Act  of  1878,  see  s.  7 ;  see  also  Act  of  1882,  s.  6. 
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Assignment  of 
crops, 


Whereas  the  said  A.  B.  has  agreed  to  sell  to  the  said  C.  D.  Agreement 

.  J 1  •  J!    1        1    fo'"  sale. 

the  crops  of  corn  and  grass  now  growing  on  the  pieces  oi  land 
hereinafter  described,  and  all  the  benefit  and  advantage  thereof, 
at  the  price  of  M : 

NOW  THIS  INDENTUKE  WITNESSETH  that  in  considera- 
tion, &e.  (the  receipt,  cCr.),  the  said  A.  B.,  As  Beneficial  Owner, 
hereby  grants  and  assigns  unto  the  said  C.  D. 

All  the  crops  of  corn  and  grass  which  are  now  growing, 
arising,  and  being  on  the  several  pieces  of  land  hereinafter 
described  (namely)  : — {Jiere  describe  the  lands  specificcdly) : 

Together  with  full  liberty  for  the  said  C.  D.  and  the  servants,  with  power  to 

.        „         111  Purchaser  to 

labourers,  and  other  persons  employed  by  him  tor  that  purpose,  enter  on  land 
either  with  or  without  horses,  carts  and  carriages,  from  time  to  s°nie™°^'® 
time,  and  at   any  time  or  times    during  the  ensuing  months 

of and ,  between   the   hours   of in   the   morning 

and  - 


-  in  the  evening  of  each  day  of  the  said  months  respec- 
tively, excepting  the  Sundays  which  shall  occur  therein,  to  enter 
upon  the  said  pieces  of  land  respectively,  or  any  parts  thereof, 
for  the  purpose  of  seeing  the  condition  of  the  said  crops,  and  for 
the  purpose  of  reaping,  mowing,  and  cutting  the  said  crops  of 
corn  and  grass  respectively,  and  removing  the  same  respectively, 
and  also  to  do  all  such  other  acts  and  things  as  may  be  neces- 
sary or  required  for  the  purpose  of  obtaining  the  full  benefit  of 
these  presents. 

To  hold  unto  the  said  C.  D.  absolutely. 

In  witness,  &c. 

Signed,  sealed,  and  delivered,  &c. 

{Attestation  as  in  last  Vreeedent.) 


No.  HI. 

MEMORANDUM    of    Eeceipt   jor 
Personal  Chattels  (^')- 


Purchase  -  money    of 


I,   A.  B.,  of,  &c.  {Vendor),   hereby  acknowledge    that   I   have 
received  from  C.  D.,  of,  &c.  {Purchaser),  the  sum  of  £ ,  being 

(e)  This  is  a  simple  receipt,  which  can  be  taken  under  a  hi.  stamp,  and 
passes  no  interest  in  the  chattels,  which  have  been  effectual!}'  transferred  to 
the  purchaser  bj-  the  deli\  ery.     It  is  therefore  not  a   bill   of  sale  and  does 

67—2 
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the  sum  agreed  to  be  paid  by  him  to  me  for  the  purchase  of  the 
furniture  and  effects  [or  goods  and  chattels  or  movable  plant, 
machinery  and  things,  or  as  the  rase  mail  he']  in  or  about,  ko,., 
specified  in  the  Schedule  hereto  [or  in  the  above-written 
inventory] ,  which  furniture  and  effects  [or  goods  and  chattels, 
or  movable  plant,  machinery  and  things,  or  as  tJic  ease  may  he'] 
have  been  delivered  by  me  to  and  are  now  in  the  possession  of 
the  said  C.  I). 

Dated  this day  of ,  19 — . 

The  Schedule  arove  referked  to. 

(Signed)       A.  B. 


No.  IV. 

MEMOEANDUM  of  Keceipt  for  Purchase-money  of 
Furniture  and  Effects  on  Sale  hy  a  Husband  to  his 
Wife  (/). 

I,  A.  B.,  of,  cl'C,  acknowledge  that  I  have  this  day  received 
from  C.  B.,  my  wife,  out  of  her  separate  property,  the  sum  of 

£ ,  being  the  sum  agreed  to  be  paid  by  her  to  me  for  the 

purchase  of  all  the  plate,  plated  articles,  linen,  china,  books, 
pictures,  furniture  and  other  household  effects  in  or  about  our 
dwelling-house  (describing  it). 

Dated  this day  of  — — ,  19 — , 

(Signed)       A.  B. 

not  require  registration,  see,  Ahmchesfer,  Hheffjeld,  ciir.  By.  Co.  v.  N.  Central 
Wfujon  Co.  (1883),  13  A.  C.  554  ;  58  L.  J.  Ch.  219. 

(/)  This  also  is  a  simple  receipt,  and  not  a  bill  of  sale  requiring  registra- 
tion. It  is  assumed  that  there  has  been  a  parol  contract  for  sale,  and  a 
hond  fide  payment  of  the  purchase-money  by  the  wife  to  the  husband  out  of 
her  separate  estate  before  the  receipt  is  given.  A  formal  delivery  of  the 
chattels  by  the  husband  to  the  wife  is  unnecessarj'.  As  they  will  remain  in 
the  house  in  which  they  both  reside,  the  possession  after  the  sale  will  be 
deemed  to  be  that  of  the  wife  :  Ramsay  v.  Margrett,  1894,  2  Q.  B.  18;  63 
L.  J.  Q.  B.  513,  see,  also  R.  v.  Miirra//,  190(5,  2  K.  B.  385  ;  75  L.  J.  K  B.  593. 
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No.  V. 


ASSIGNMENT   of  Furniture    aiul    Effects    hy    intended 
Husband  to  Wife  he/ore  mavricKje  (g). 

THIS     INDENTUKE,     made     the   day   of   ,    19—, 

Between  A.  B.,  of,  &c.  {intended  luistiand),   of   tlie  one  part,  and   Parties. 
C.  D.,  of,  &c.  (intended  icife),  of  the  other  part, 

WITNESSETH  that  in  consideration  of  the  marriage  intended  Assignment. 

shortly  to  he  solemnised  between  the  said  A.  B.  and  the  said 

C.  D.,  the  said  A.  B.  hereby  assigns  unto  the  said  C.  D. 
All  the  furniture  and  effects  in  and  about,  kc, 
To  HOLD  unto  the  said  C.  D.  absolutely  as  from  the  date  of  the 

said  intended  marriage. 
In  witness,  &c. 


No.  VI. 

ASSIGNMENT  of  Chattels  hy  Husband  to  Wife  in 
consideration  of  a  Covenant  hy  the  Wife  to  pay  a  certain 
Debt  of  tlie  Husb.\nd(/;). 

THIS    INDENTURE,    made    the    day    of ,    19—    Parties 

Between  A.  B.,   of,  &:g.    {linsband),  of  the  one  part,  and  C.  B., 
the  wife  of  the  said  A.  B.  (u-ifc),  of  the  other  part, 

WITNESSETH    that  in  consideration  of  the  covenant  of  the  Husband 
said  C.  B.  hereinafter  contained,  the  said  A.   B.   hereby  assigns  turet&c  to 
unto  the  said  C.  B.  ^^'f^' 

All  the  plate,  plated  articles,  linen,  china,  books,  pictures, 
furniture  and  household  effects  in  and  about  the  dwelling-house, 
&c.  (descrihiny  it),  in  which  the  said  A.  B.  and  C.  B.  reside, 

(v)  Thi8,  being  a  gift,  must  be  by  deed.  As  it  is  made  in  consideration 
of  mairiage,  it  is  not  a  bill  of  sale,  and  need  not  be  legistercd  :  Act  of 
1S78,  s.  4,  and  see  Dissertation,  p.  1045  shj).  For  Precedent  of  settlement  of 
furniture,  see  Vol.  II. 

(//)  This  is  a  bill  of  sale,  and  must  be  registered  under. the  Act  of  1878, 
see  h'.r  p.  Cox  (1875),  1  Ch.  D.  .'302.  The  stamp  will  be  art  valorem  as  on 
a  sale  for  the  wmount  of  the  debt. 
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To   HOLD   unto  the   said   C.   B.    absolutely   as   her   separate 
property  : 
Covenant  by         And  the  said  C.  B.  hereby  covenants  with  the  said  A.  B.  that 
debt  oJinl  ^      she,  the  said  C.  B-.,  will  out  of  her  separate  property,  on  or  before 

rom  husband,     ^j^^  ^^^    ^j  ^^^^^    p^^    ^^    ^      y^    ^^^    ^^^_^     ^^^    ^^^    ^f 

M owing  to  him  from  the  said  A.  B.  upon  the  security,  &c. 

(describe  seciiriti/). 

In  witness,  t^'c. 

Signed,  sealed,  &c.  (as  in  Precedent  I.,  sup.). 


No  VII. 

ASSIGNMENT  on  Sale  of  a  Eevbrsionaky  Interest  in 
Plate  and  other  articles  speeifically  bequeathed  by  a 
Will  {i). 

Parties.  THIS    INDENTUKE,    made    the day    of ,    19—, 

Between  A.  M.,  of,  &c.  (hereinafter  called  the  Vendor),  of  the 

one  part,  and  C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser), 

Recite  bequest   of  the   other  part  (Recite   Will  whereby  certain   plate  and  other 

to  wife  for         articles  were  bequeathed  to  trustees  i)i  trust  for  the  testator  s  wife, 

Vendor.  L.  M.,  Jor  life  and  then  for  his  only  son,  the  Vendor,  absolutely,  and 

the  provisions,  if  any,  in  the  Will  as  to  an   inventory  and  as  to  the 

insurance  by  the  usufructuary  on  death  and  probate  of  Will)  : 

And  whereas  the  said  L.  M.  is  still  living  and  the  plate  and 
other  articles  bequeathed  as  aforesaid  are  in  her  possession,  and 
the  particulars  thereof  are  stated  in  an  inventory  made  by  the 
trustees  of  the  said  Will,  a  coj^y  whereof  is  hereto  annexed  by 
way  of  schedule  : 
Agreement  And  WHEREAS  the  Vendor  has  agreed  to  sell  his  reversionary 
interest  in  the  said  plate  and  other  articles  to  the  Purchaser  at 
the  price  of  £ : 


for  sale. 


NOW  THIS  INDENTURE  WITNESSETH  that  in  considera- 
tion,  &c.  (the  receipt,  dr.),   the   Vendor,  As  Beneficial  Owner, 
Assignment  of    hereby  assigns  unto  the  Purchaser 

bene*fit**f''  '""^       All   the   plate   and   other   articles   to  which  the  Vendor  is 
a"ainst  fii-e        entitled  in  reversion  expectant  on  the  death  of  the  said  L.  M. 

to  Purchaser,       "  ' 

(/)  This  is  a  bill  of  sale,  and  must  be  registered  under  the  Act  of  1878. 
Notice  of  it  should  be  given  to  the  trustees  of  the  "Will. 
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under  the  hereinbefore  recited  bequest  [And  the  benefit  of  any 
insurance  or  insurances  of  the  said  plate  and  other  articles 
effected  or  to  be  hereafter  effected  by  the  said  L.  M.  or  by  the 
trustees  against  loss  or  damage  by  fire  pursuant  to  the  direction 
for  that  purpose  contained  in  the  said  Will] , 

To  HOLD  unto  the  Purchaser  absolutely,  subject  to  the  legacy  Habendum. 
duty  which  will  be  payable  thereon    at   the  death  of  the  said 
L.  M. 

In  avitness,  &c. 

The    Schedule  above  referred  to. 
Signed,  sealed,  &c.  (ks  in  Precedent  I.,  su}).). 

No.  VIII. 

ASSIGNMENT  of  a   Share  of  Furniture,  c(-c.,   comprised 
in  a  specijic  bequest  by  one  Co-legatee  to  the  Others  (A). 

THIS     INDENTURE,    made     the   day    of  ,   19—,  Parties. 

Between  A.  B.,  of,  &c.,  of  the  one  part,  and  C.  B.,  of,  &c., 
and  D.  B.,  of,  ilc,  of  the  other  part  (Recite  ]]^ill  ivherebij  the 
furniture,  t(V.,  in  the  testator's  dn-elling -house  was  bequeathed  to  his 
three  daughters,  A.  B.,  C.  B.,  and  D.  B.  equally ;  death  of  testator 
and  probate  of  Will) : 

And  whereas  it  is  part  of  a  family  arrangement  that  the  said  Agreement 
A.  B.  shall  make  such  assignment  as  is  hereinafter  contained : 

NOW  THIS  INDENTUPiE  WITNESSETH  that  the  said  A.  B.,  Assigiiment. 
in  consideration  of  her  natural  love  and  affection  for  her  sisters 
the  said  C.  B.  and  D.  B.  and  for  divers  other  good  causes  and 
considerations,  hereby  assigns  and  releases  unto  the  said  C.  B. 
and  D.  B. 

All  the  share  and  interest  of  the  said  A.  B.  in  the  fuiniture, 
plate,  plated  articles,  linen,  china,  books,  pictures  and  household 

(A')  This  is  a  bill  of  sale  within  the  meaning  of  the  Act  of  1878,  but  as 
the  chattels  will  not,  after  the  assignment,  be  in  the  possession  or  apparent 
possession  (see  Re  Eales  (190G),  54  W.  E.  202)  of  the  assignor,  registration 
and  the  other  formalities  reqtiii-ed  by  s.  8  may  be  dispensed  with.  It  is  true 
that  if  A.  B.  were  afterwards  to  make  another  absolute  assignment  to  a 
different  person,  who  registered  it,  the  latter  would  have  pricn-ity,  but  such 
an  improbable  contingency  may  be  disregarded. 
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effects  comprised  in  the  hereinbefore  recited  bequest,  or  such  of 
them  as  now  remain  in  the  said  dwelling-house, 

To  HOLD  unto  the  said  C.  B.  and  D,  B.  equally. 

In  witness,  el-c. 

No.  IX. 


Parties. 


Assignment  of 
chattels  to 
Mortgagee  to 
secnrc  pay- 
ment of  prin- 
cipal money 
and  interest. 


Agreement  by 
Mortgagor  to 
pay  principal 
money  and 
interest. 


BILL  of  Sale  of  Chattels  ?>//  tray  of  Mortgage,  Jifiiuj  tli 
Statutory  Form  {I). 


THIS    INDENTUEE,    made    the 


day    of 


19- 


Between  A.  B.,  of,  &c.  {Mort<iagor),  of  the  one  part,  and  C.  D., 
of,  &c.  (m)  {Moytfjagcc),  of  the  other  part, 

WITNESSETH  that  in  consideration  of  the  sum  of  i.'- 


00 
now  paid  to  A.  B.  by  C  D.  (the  receipt  of  which  the  said  A.  B. 

hereby  acknowledges  (o) )  (or  whatever  else  tlw  consideration  maij 
he),  he,  the  said  A.  B.,  doth  hereby  assign  (j))  unto  the  said 
C.  I).,  his  executors,  administrators  and  assigns 

All  and  singular  the  several  chattels  and  things  specifically 
described  in  the  Schedule  liereto  annexed,  by  way  of  security  for 

the  payment  of  the  sum  of  i; and  interest  thereon  at  the  rate 

of  & —  per  cent,  per  annum  (or  ichatever  else  may  Jte  the  rate) : 

And  the  said  A.  B.  doth  further  agree  and  declare  that  he  will 
duly  pay  to  the  said  C.  I),  the  i)rincipal  sum  aforesaid,  together 

with  the  interest  then  due,  by  equal  payments  of  £ ,  on  the 

day   of   (<j)    (or   ichatever    else    may    he    the    stipulated 

times  or  time  of  payment) : 

{I)  See  Schedule  to  Act  of  1882,  and  s.  9  of  that  Act. 

(???)  The  grantee's  address  must  be  inserted  :  Altree  v.  J.,  1898,  2  Q.  B. 
2G7  ;  67  L.  J.  Q.  B.  882. 

()?)  As  to  what  is  proper  consideration,  see  Dissertation,  p.  lOoO  suji. 

(o)  The  receipt  must  be  acknowledged  ;  Darks  v.  Jenkins,  1900,  1  Q.  B. 
133  ;  69  L.  J.  Q.  B.  187. 

( /')  Covenants  for  title  must  not  be  inserted:  Ex  p.  Stanford  (1886),  17 
a.  B.  D.  259 ;  55  L.  J.  Q.  B.  311. 

{q)  The  money  must  not  be  payable  on  demand  :  Ildlnrinf/tdn  v.  Groume 
(1884),  13  Q.  B.  D.  789;  53  L.  J.  Q.  B.  576;  Sildcy  v.  Hiyys  (1885),  15 
(i.  B.  I).  619  ;  54  L.  J.  Q.  B.  525  ;  but  may  be  payable  "on  or  before  "  a 
certain  date:  JDelhaamv.  Ford,  \ 900,  1  Ch.  142;  69  L.  J.  Ch.  82.  The 
amount  of  interest  and  the  period  when  the  money  is  payable  must  be 
certain  :  Jttia  v.  Finrh  (1904),  91  L.  T  70;  and  see  I. in/out  v.  Purl-ett,  1895, 
2  Ch.  835  ;  64  L.  J.  Ch.  752.  , 


PRECEDENTS  1065 

And  the  said  A.  B.  doth  also  agree  with  the  said  C.  D.  that 
he  will  {Jici-c  insert  tciins  as  to  iitsiirancc,  payment  of  rent,  or 
othencise,  icJiieJi  the  parties  inaij  aijree  to  for  tlie  maintenance  or 
defeasance  of  the  seciiriti/) : 

Provided  always,  that  the  chattels  herehy  assigned  shall  not  Chattels  to  be 
he  liable  to  seizure,  or  to  be  taken  possession  of  by  the  said  seizure  for 
C.  D.  for  any  cause  other  than  those  s[)ecified  in  section  seven  of  h^^'^^Y.^^^"  " 
the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882  (r). 

In  witness,  &c. 

The  Schedule  above  refereed  to. 

Signed  and  sealed  by  the  said] 
A.  B.  in  the  i^resence  of  me,  1 

E.  F.  {add  icitness's  name,  address, 
a)td  description)  (.s). 


No.  X. 

BILL  of  Sale  of  Chattels  hi/  n-ajj  <f  Mortgage,  heinei  the 
Statutory  Form  with  the  hloihsfdled  up  (t). 

THIS  INDENTUPtE,  made  the  • day  of ,  19—,  Between  Parties. 

A.  B.,  of,  i.*v:c.  {Mortgagor),  of  the  one  part,  and  C.  D.,  of,   $cc. 
(Mortgaoee),  of  the  other  part, 

AVITNESSETH  that  in  consideration  of  the  smn  of  i' (») 

now  paid  to  the  said  A.  B.  by  the  said  C.  D.  (the  receipt  of  which 
the  said  A.  B.  hereby  acknowledges)  {x)  he,  the  said  A.  B.  (y),  doth 

(>')  The  provit>o  mut^t  be  ineerted  :  Thomas  v.  Kelly  (188!*),  i;J  A.  C.  al 
p.  519,  jier  Lord  Macnaghten ;   58  L.  J.  Q.  B.  66. 

(.s)  See  Dissertation,  p.  1046  sup.,  as  to  the  description  of  the  witness. 

{t)  See  notes  to  last  Precedent. 

{ii)  This  must  not  be  less  than  £y() :  Act  of  1882,  s.  12;  Darin  v.  Usher 
(188-J),  12  Q.  13.  1).  490  ;  oA  L.  J.  Q.  B.  422;  Darlow  v.  Bland,  1897,  1  Q.  B. 
125;  (j(j  L.  J.  H.  B.  157.     It  the  consideration  is  an  antecedent  debt,  say 

in  consideration  of  the  sum  of  £ now  owing  from  the  said 

A.  B.  to  the  said  C.  I).  ;  and  see  Dissertation,  p.  1050  su/i. 

(.r)  The  receipt  must  be  ackiiowledgfHl  :  />itriri\.  Jaikin^,  1900,  1  (^  1>. 
13;J;  09  L.  J.  Q.  B.  187. 

(//)  ('ovenants  for  title  must  imt  be  inserted:  h\r  /-.  Sfaiifo-il  (1880),  17 
U.  B.  D.  259  ;  55  L.  J.  Q.  B.  :J41. 
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Assignment 
of  chattels  to 
Mortgagee  to 
secure  pay- 
ment of  lU'in- 
cipal  money 
and  interest. 


Agreement  by 
Mortgagor  to 
pay  principal 
money  and 
interest, 


to  insure 
against  fire ; 


to  pay  rent, 
rates  and 
taxes,  and  pro- 
duce receipts. 


hereby  assign  unto  the  said  C.  D.,  his  executors,  administrators 
and  assigns, 

All  and  singular  the  several  chattels  and  things  specifically 
described  in  the  Schedule  hereto  annexed  by  way  of  security  for 

the  payment  of  the  sum  of  i' and  interest  thereon  at  the  rate 

of  ,4' —  per  cent,  per  annum  : 

And  the  said  A.  B.  doth  further  agree  and  declare  that  he  will 
duly  pay  to  the  said  C.  D.  the  principal  sum  aforesaid,  together 

with  the  interest  then  due,  on  the day  of next,  and  if  the 

said  principal  sum  is  not  paid  on  that  day,  then  will  pay  interest 
thereon,  or  on  so  much  thereof  as  shall  for  the  time  being  remain 

owing,  at  the    rate    aforesaid,  half-yearly  on  the  day   of 

and  the day  of (z)  : 

And  the  said  A.  B.  doth  also  agree  (a)  with  the  said  C.  I),  that 
he  will  at  all  times  during  the  continuance  of  this  security  keep 
the  said  chattels  and  things  insured  against  loss  or  damage  by 

fire,  in  the  sum  of  £ at  least,  in  the  Insurance  Office, 

or  in  some  other  insurance  office  to  be  approved  of  by  the  said 
C.  D.,  his  executors,  administrators  or  assigns  :  And  also  duly 
and  regularly  pay  the  rent,  rates  and  taxes  payable  by  him  in 
resj^ect  of  the  messuage  or  dwelling-house  in  which  the  said 
chattels  and  things  are  ;  and  also  will  produce  to  the  said  C.  D., 
his    executors,    administrators     or    assigns,    upon    demand   in 


Variation 
where  money 
payable  by 
instalments. 


(2)  If  the  money  is  to  be  paid  by  instalmeBts,  the  following  form  of 
covenant  may  be  svibstituted : — 

And  the  said  A.  B.  further  agrees  and  declares  that  he  will  pay 

to  the  said   C.  D.  the  said  principal  sum  of  £ by   equal 

monthly  instalments  of  .£ each,  the  first  instalment  to  be 

paid  on  the  1st  day  of next,  and  the  remaining  instalments 

to  be  paid  on  the  first  day  of  every  subsequent  calendar  month 
until  the  whole  principal  money  shall  be  paid,  and  also  will  on 
the  same  monthly  days  respectivel}-  pay  to  the  said  C.  D.  the 
interest  then  due  on  the  principal  sum  for  the  time  being 
remaining  unpaid : 

Provided  always,  that  if  any  monthly  instalment  shall  be  in 
arrear  for  fourteen  days,  the  whole  of  the  principal  money  then 
remaining  unpaid  shall  become  payable  immediately. 

(a)  These  covenants  can  be  inserted,  and  do  not  affect  the  validity  of  the 
bill  of  sale,  see  Disseitation,  p.  1()5'2  tuji. 
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writing  [b),  the  last  receipt  for  such  rent,  rates  or  taxes,  and  the 
poHcy  of  such  insurance  as  aforesaid  and  the  receipt  for  the  last 
premium  payable  in  resj^ect  thereof,  unless  he  shall  have  a 
reasonable  excuse  for  not  doing  so  : 

And  that  if  default  shall  at  any  time  be  made  by  the  said  A.  B.  rower  to 

re     ,■  1  •  c      i.  -u   ■  '•  •  4.\        Mortgagee  to 

in  eiiectmg  or  keepmg  on  foot  such  insurance,  or  m  paying  the  insure,  &c., 
said  rent,  rates  and  taxes,  it  shall  be  lawful  for  the  said  C.  D.,   MoTtgtgor's 
his   executors,    administrators     or  assigns,  to  insure  and  keep  ^^efauit. 
insured  the  said  chattels  and  things,  or  to  pay  the  said  rent,  rates 
and  taxes  (as  the  case  may  be),  and  that  all  moneys  expended  by 
him  or  them  for  any  of  the  purposes  aforesaid,   together  with 
interest  thereon  at  the  rate  of  i'5  per  cent,  per  annum  from  the 
time  of  the  same  having  been   expended,   shall  on  demand  be 
repaid  to  him  or  them  by  the  said  A.  B.,  and  until  such  payment 
shall  be  a  charge  on  all  the  said  chattels  and  things  (c)  : 

Pkovided  always  (d),  that  the  chattels  hereby  assigned  shall  chattels  to  be 
not  be  liable  to  seizure  or  to  be  taken  possession  of  by  the  said  seizure  for 
C.  J),  for  any  cause  other  than  those  specified  in  section  seven  of  causesspecified 
the  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882. 

In  witness,  &c. 

The  Schedule  above  referred  To(e). 

Signed  and  sealed  by  the  said) 
A.  B.  in  the  presence  of  me,         > 

E.  F.  {add  icitness's  name,  address, 
and  description). 

{b)  See  Cartwri(jld  v.  Reiiart,  1895,  1  Q.  B.  900  ;  64  L.  J.  Q.  B.  507. 

(c)  See  Exp.  Sfanfonl  (1886),  17  Q.  B.  D.  259  ;  oo  L.  J.  Q.  B.  341. 

(d)  A  power  to  seize  and  take  possession,  and  to  sell  after  five  days,  may 
be  conferred  in  express  terms,  see  cases  cited  in  Dissertation,  p.  1049  suj). 
But  it  is  unnecessary  to  do  so,  as  these  powers  are  conferred  hj  ss.  7  and 
13  of  the  Act  of  1882  by  implication,  see,  JoJnisou  v.  Diprose,  1893,  1  Q.  B. 
512  ;  62  L.  J.  Q.  B.  291. 

(e)  The  schedule  should  contain  a  specific  description  of  the  chattels,  i.e.,    Descrinlion  in 
they  should  be  described  with  such  particularity  as  is  used  in  an  ordinary    Schedule, 
business  inventory  of  such  chattels,  see,  Witt  v.  Banner  (1887),  20  Q.  B.  D. 

114  ;  57  L.  J.  Q.  B.  141  ;  Carpenter  v.  Been  (1889),  23  Q.  B.  D.  566  ;  Hickley 
V.  Greemvood  (1890),  25  Q.  B.  D.  277  ;  59  L.  J.  Q.  B.  413  ;  and  Davidson  v. 
Carlton  Bk.,  1893,  1  Q.  B.  82;  62  L.  J.  Q.  B.  Ill,  in  which  it  was  held 
that  "  450  pictures  in  gilt  frames,"  and  "  twenty-one  milch  cows,"  was  not 
sufficient;  but  "  roan  horse  Drummer,  brown  mare  and  foal,  three  trade 
carts,"  and   "  1,800  volumes  of  books  as  per  catalogue"  (which  was  not 
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No.  XL 
TRANSFER  of  a  Bjll  of  Sale  (%  indor.nmoit)  (  /). 

Parties.  THIS  INDENTURE,  made  the day  of ,  19—,  Between 

the  within-named  C.  J).  (Transferor),  of  the  Ist  part,  the  within- 
named  A.  B.  (Mortfiafjor),  of  the  2nd  part,  and  E.  F.,  of,  itc. 
(Transferee),  of  the  3rd  part : 

Recital  as  to  Whekeas  the  within-written  Indenture  (hereinafter  called  the 

state  of  debt 

and  agreement  Bill  of  Sale)  was  diil\'  registered  as  a  hill  of  sale  on  the day 

for  transfer.  «  .,  „ 

01  ■ ,  18 —  : 

And  whekeas  the  principal  sum  of  £. secured  hy  the  Bill 

of  Sale  still  remains  owing,  hut  all  interest  thereon  has  heen  paid 
up  to  the  date  hereof  : 

And  whereas  the  said  E.  E.  has,  at  the  request  of  the  said 

A.  B.,  agreed  to  pay  to  the  said  C.  D.  the  sum  of  i' on  having 

a  transfer  of  the  Bill  of  Sale  : 

NOW  THIS  INDENTURE  "WITNESSETH  that  in  consideration 
of  the  sum  of  4* paid  to  the  said  C.  D.  by  the  said  E.  E.  (the 

registered),  was  sufficient.  If  the  bill  of  tale  is  of  growing  crops  they  should 
be  described  in  the  schedule,  and  not  in  the  body  of  the  deed,  thus  : — 

All  the  crops  of  grass,  wheat  and  barley,  and  other  crops  now 

growing  in  or  upon  the  farm  and  lands  called ,  situated,  &c., 

now  in  the  occupation  of  the  Mortgagor. 

If  it  is  intended  to  include  in  the  bill  of  sale  fixtures,  plant  or  n)aihinery, 
to  be  substituted  for  the  existing  fixluies,  &c.,  the  following  \vords  should 
be  added  in  the  schedule  after  Ihe  specific  desciii^tion  of  the  existing 
things : — 

And  also  all  the  fixtures,  plant  and  trade  machinery  which 

may  be  used  in,  attached   to,  or  brought    upon  the  said  

(liouse  or  land),  in  substitution  for  any  of  the  like  fixtures,  plant 
and  trade  machinery  above  sj)ecifically  described. 

Where  the  chattels  comprised  in  a  bill  of  sale  are  of  a  kind  which  i  equires 
to  be  replaced  from  lime  to  time  by  the  substitution  of  other  similar  chattels, 
a  more  specific  descrij^tion  of  them  in  the  schedule  is  necessary  than  in  the 
case  of  chattels  which  do  not  require  to  be  rejjlaced  with  the  same  degree 
of  frequency  :  Danes  v.  Jen  kins,  1900,  1  Q.  B.  133  ;  69  L.  J.  Q.  B.  LST. 

(/)  This  does  not  require  registration,  see  Act  of  1S7.S,  s.  10;  Horne\. 
Hiifjhes  (ISSl),  6Q.  B.  D.  (iTtt  :  /'.'.'■  /-.  Tnr<i>'au<l  (1885).  14  Q.  B.  D.  63fi  ; 
54  L.  J.  Q.  B.  242. 
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receipt  whereof  the  said  C.  D.  here])y  acknowledges),  the  said  Mortgagee 

C.  D.,  As  Mortgagee,  hereby  assigns  unto  the  said  E.  F.  pri^/pai 

The  principal  sum  of  £ secured  by  the  Bill  of  Sale  and  all  ^^l^^^l^^^^l^ 

interest  henceforth  to  become  due  thereon,  And  also  the  chattels  Transferee, 
and  things  comprised  in  the  Bill  of  Sale, 

To  HOLD  unto  the  said  E.  F.  subject  as  to  the  said  chattels  and  subject  as  to 

tilings  to  the  right  or  redemption  subsisting  therein  under  the  equity  of 

Bill  of  Sale.  redemptiou. 

In  witness,  &c. 


No.  XII. 

MEMOEANDUM   of  Satisfaction   indorsed   on  a  Bill  of 
Sale  (r/). 

MEMOEANDUM  that  all  the  money  secured  by  the  within- written 
deed  has  been  satisfied. 

Dated  this day  of . 

(Signed)       C.  D. 

Witness, 

No.  XIIL 

CONSENT  by  Grantee  o/Bill  o/ Sale  to  an  Order  to  enter 
Satisfaction. 

In  the  High  Court  of  Justice, 

King's  Bench  Division. 

I,  C.  D.,  of,  &c.,  Do  HEREBY  CONSENT  to  an  Older  that  a  memo- 
randum of  satisfaction  be  written  upon  the  copy  of  the  bill  of  sale 

given  to  secure  the  sum  of  £ and  interest  bearing  date  the 

day  of ,  19 — ,  made  between  A.  B.  of  the  one  part  and 

me  of  the  other  part,  and  hied  on  the  day  of  ,  19 — , 

the  debt  for  which  the  said  bill  of  sale  was  given  as  a  security 
having  been  satisfied. 

Dated  the day  of ,  19 — . 

(Signed)      C.  D. 

((/)  See  Act  of  1878,  s.  15. 
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Occupation  of 
assignor  and 
attesting  wit- 
nesses must 
be  stated  in 
affidavit. 


Cases  of  in- 
sufficiency of 
description. 


Residence 
within  mean- 
ing of  Act 


No.  XIV. 

AFFIDAVIT  to  he  Filed  irith  a  Bill  of  Sale  (h). 

In  the  High  Court  of  Justice, 

Division.  19 — .     No. — . 

I,  L.  M.,  of ,  in  the  County  of  ■ ,  make  oath  and  say  as 

follows  : — 

1.  The  paj)er  writing  hereunto  annexed  and  marked  A  is  a 
true  copy  (/)  of  a  bill  of  sale,  and  of  the  schedule  or  inventory 

(//)  S.  10  of  the  Act  of  18 YS,  whicli  is  the  same  in  this  respect  as  s.  1  of 
the  (repealed)  Act  of  1854  (17  &  18  Vict.  c.  36),  requires  that  the  aifidavit  to 
be  filed  with  the  bill  of  sale  shall  state  the  residence  and  occupation  of  the 
assignor  and  every  attesting  witness. 

The  word  "  occupation  "  means  the  business  in  which  a  man  is  usually 
engaged  to  the  knowledge  of  his  neighbours  so  that  he  can  easily  be  iden- 
tified by  local  inquiries:  Luckin  v.  Hamlyn  (1870),  21  L.  T.  366;  Neverson 
V.  Seymour  (1908),  97  L.  T.  788.  A  discrepancy  in  the  addresses  given  in  the 
bill  of  sale  and  the  affidavit  does  not  necessarily  affect  its  validity  :  Simmons 
V.  Wovdivard,  1892,  A.  C.  100 ;  61  L.  J.  Ch.  252  ;  but  see  3Iarls  v.  Derrid- 
(1899),  80  L.  T.  60. 

It  has  been  held  that  "  gentleman  "  is  not  a  sufiicient  description  of  a 
solicitor  or  of  a  solicitor's  clerk  :  Tuton  v.  SaiioDcr  (1858),  27  L.  J.  Ex.  293  ; 
Drydeny.  Hope  (1860),  3  L.  T.  280;  or  of  a  clerk  in  the  audit  office  :  Allen  v. 
TJiom2:)S('n  (1856),  1  H.  &  N.  15  ;  25  L.  J.  Ex.  249  ;  or  of  any  person  having 
a  fixed  profession,  business,  or  avocation  :  Adams  v.  Graham  (1864),  33 
L.  J.  Q.  B.  71 ;  Beales  v.  Te7iant  (1860),  6  Jiu-.  (N.  S.)  628;  29  L.  J.  Q.  B. 
188 ;  but  it  is  not  necessary  to  mention  an  avocation  which  has  only  been 
temporarily  or  casually  followed,  or  one  in  which  the  grantor  is  not  at  present 
actively  engaged,  being  out  of  employment :  Brodrkh  v.  Scale  (1871),  L.  E.  6 
C.  P.  98  ;  40  L.  J.  C.  P.  130  ;  Smith  v.  Cheese  (1875),  1  0.  P.  D.  60 ;  45  L.  J. 
C.  P.  156  ;  Morewuod  v.  South  Yorkshire  Co.  (1859),  3  H.  &  N.  798  ;  28  L.  J. 
Ex.  114.  A  lessee  and  manager  of  a  theatre,  or  a  merchant,  is  not  properlj* 
described  as  "Esquii-e  "  :  E.rj).  Hooman  (1870),  L.  E.  10  Eq.  63 ;  39  L.  J.  Bk.  4  ; 
Re  0^ Connor  (1872),  27  L.  T.  27  ;  nor  a  clerk  in  an  accountant's  department 
as  an  "  accountant "  :  Larchiii  v.  N.  W.  Deposit  Itl:  (1875),  L.  E.  10  Ex.  64  ;  44 
L.  J.  Ex.  71.  On  the  other  hand,  a  clerk  in  the  Admiralty  has  been  held  to 
be  sufficiently  described  as  a  Government  clerk  :  Grant  v.  Shaw  (1872), 
L.  E.  7  Q.  B.  700  ;  41  li.  J.  Q.  B.  305  ;  and  a  gi'antor  who  has  been  in  business 
until  a  few  weeks  before  the  bill  of  sale  and  was  then  in  tieaty  for  another 
business,  was  held  to  be  properlj^  described  as  "  widow,"  see  Be  Esther  Davey 
(1881),  W.  N.  56,  109 ;  45  L.  T.  268.  But  a  dressmaker  is  not  properly 
described  as  a  "married  woman":  Kemhle  v.  Addison,  1900,  1  Q,  B. 
430 ;  69  L.  J.  Q.  B.  299. 

{i)  See  Coates  v.  3foore,  1903,  2  K.  B.  141  ;  72  L.  J.  K.  B.  539 ;  also  Sharp 
V.  McHenry  (1887),  38  Ch.  D.  427  ;  57  L.  J.  Ch.  961. 

The  residence  meant  by  the  Act  is  the  place  where  the  person  carrier  on 
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business  and  can  be  found  during  the  day,  not  the  place  where  he  merely 
sleeps  at  night:  Attenhoroufjh  v.  T/iompson  (1858),  2  H.  &  X.  o<39  ;  27  L.  J. 
Ex.  23 ;  BlacJcwell  v.  Emjland  (1858),  8  El.  &  Bl.  541  ;  27  L.  J.  Q.  B.  124  ; 
Brigcjs  v.  Boss  (1868),  L.  E.  3  Q.  B.  268  ;  37  L.  J.  Q.  B.  101 ;  Hewer  v.  Cox  (1861), 
30  L.  J.  Q.  B.  73;  Blount  v.  Harris  (1879),  4  Q.  B.  D.  603;  48  L.  J.  Q.  B. 
159.  Where  a  house  is  in  a  street,  the  number  must  be  accurately  stated  : 
Murray  v.  Mackenzie  (1875),  L.  E.  10  C.  P.  625 ;  44  L.  J.  C.  P.  313  ;  but  if 
the  description  given  is  such  as  cannot  mislead  creditors,  an  unimportant 
mistake  ■will  not  be  fatal,  as  where  New  Street,  Blackfiiars,  was  stated  as 
in  the  county  of  Middlesex  instead  of  in  the  City  of  London  :  Hewer  v.  Co:r, 
uhi.  sup. ;  Exp.  M'Huttie  (1879),  10  Ch.  D.  398  ;  48  L.  J.  Bk.  26. 

A  description  of  the  residence  of  the  attesting  witness  in  the  introductory 
part  of  the  affidavit  is  sufficient :  Blaiherg  v.  Parke  (1882),  10  Q.  B.  D.  90  ; 
52  L.  J.  Q.  B.  110. 

An  affidavit  filed  with  a  bill  of  sale,  describing  a  company  by  its  name, 
and  stating  the  address  of  its  principal  office,  is  a  sufficient  compliance 
with  the  Act:  Shears  v.  Jacoh  (1866),  L.  E.  1  C.  P.  513;   35  L.  J.  C.  P.  241. 

It  is  not  sufficient  that  the  bill  of  sale  contains  a  descrii)tion  of  the  resi- 
dence and  occupation  of  the  assignor  and  the  attesting  witnesses;  the 
affidavit  tiled  with  the  bill  of  sale  must  contain  such  description  also, 
either  expressly  or  by  reference.  Thus,  it  is  not  sufficient  to  state  in  the 
affidavit  that  the  grantor  is  the  person  named  in  the  bill  of  sale,  unless 
it  be  averred  that  he  is  truly  described  therein :  Hatton  v.  Emjlish  (1857), 
7  EL  &  Bl.  94 ;  26  L.  J.  Q.  B.  161  ;  Pickurd  v.  Bretz  (1859)  5  H.  &  N.  9 ; 
29  L.  J.  Ex.  18  ;  Fouhjer  v.  Taylor  (1860),  5  H.  &  N.  202  ;  29  L.  J.  Ex.  154. 

The  description  of  the  residence  of  the  grantor  to  be  stated  in  the 
affidavit  should  be  his  residence  at  the  time  of  sweating  the  affidavit,  and 
not  at  the  time  of  executing  the  bill  of  sale  :  Button  v.  O'Neill  (1879), 
4  C.  P.  D.  354 ;  48  L.  J.  C.  P.  368.  But  in  a  case  where  between  the 
date  of  the  execution  of  the  bill  of  sale  and  the  date  of  the  affidavit  the 
maker  left  his  residence  and  sailed  for  America,  it  was  held  that  the 
affidavit  which  described  him  as  in  the  bill  of  sale  was  sufficient :  Pie  Hwer 
(1882),  21  Ch.  D.  571 ;  51  L.  J.  Ch.  904. 

The  affidavit  must  also  state  that  the  attesting  witness  was  present  at 
the  time  of  the  execution  by  the  grantor  and  witnessed  the  due  execution 
by  him  :  Fordw.  Kettle  {ISS2),  9  U.  B.  D.  139  ;  51  L.  J.  Q.  B.  558  ;  Sharpe 
V.  Birch  (1881),  8  Q.  B.  D.  Ill  ;  51  L.  J.  Q.  B.  64. 

If  the  grantee  lives  and  carries  on  business  at  A.,  and  has  also  other  places 
of  business,  he  is  sufficiently  described  in  the  affidavit  as  residing  at  A., 
without  any  mention  of  the  other  places:  Greenham  v.  Child  (1890),  24 
Q.  B.  D.  29 ;  59  L.  J.  Q.  B.  27. 

The  affidavit  made  on  the  re-registration  of  a  bill  of  sale  must  correspond 
with  that  made  on  the  original  registration  :  E.r  ji.  Webster  (1883),  22  Ch.  D. 
136;  52  L.  J.  Ch.  375. 

An  affidavit  of  the  execution  of  a  bill  of  sale  sworn  before  the  .solicitor 
acting  for  the  grantee  is  void:  Ihiker  v.  Ambrose,  1896,  2  Q.  B.  372;  6o 
L.  J.  Q.  B.  589. 
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thereto  annexed  or  therein  referred  to,  and  of  the  [or  every,  if 
there  are  two  attesting  witnesses^  attestation  of  the  execution 
thereof,  as  made  and  given  and  executed  by  A.  B. 

2.  The  said  bill  of  sale  was  made  and  given  by  the  said  A.  B. 
on  the day  of ,  19 — . 

3.  I  WAS  present  and  saw  the  said  A.  B.  duly  execute  the  said 
bill  of  sale  on  the  said day  of ,  19 — . 

4.  The  said  A.  B.  resides  at,  &c.  (state  residence  at  time  of 
swearing  affidavit),  and  is,  &c,  (state  occupation). 

5.  The  name  L.  M.  subscribed  to  the  said  bill  of  sale  as  that 
of  the  witness  attesting  the  due  execution  thereof  is  in  my  proper 
handwriting  {k). 

6.  I  KEsiDE  at ,  in  the  County  of ,  and  am  {occupation). 

Sworn,  &c. 


No.  XV. 

AGKEEMENT    accompani/ing   a   Pledge    of   Chattels   to 
secure  a  Debt  (/). 

Parties.  AN  AGEEEMENT,  made  the day  of ,  19—,  Between 

A.  B.,  of,  &c.  (Pledgor),    of    the   one   part,  and  C.  D.,  of,  &c. 
(Pledgee),  of  the  other  part : 

Eecitai  of  loan       Whereas  the  Said  C.  D.  has  this  day  lent  to  the  said  A.  B.  the 

ehftteTwith^    sum  of  .£ ,  and  the  said  A.  B.  has  deposited  with  the  said 

lender.  Q  J)  ^]^q  chattels  mentioned  in  the  Schedule  hereto  : 

Agreement  by    NOW  IT  IS  HEEEBY  AGEEED  as  follows  :— 

Borrower 

to  pay  loan  1.  The   Said  A.  B.  shall,  on  the  day  of next  pay  to 

the  said  C.  D.  the  sum  of  i' ,  with  interest  thereon  at  the 

rate  of   .^ —  per  cent,   per  annum,  from  the  day   of   the   date 

(A)  1/  there  arc  tivo  attesting  witnesses,  suhstitute  for  paragraph  5  : — 
5.  The  names    L.    M.  and    G.    H.    subscribed    as    witnesses 
attesting  the  execution  of  the  said  bill  of  sale  are  resj)ectively 
in  the  handwriting  of  me  and  of  the  said  G.  H.     I  reside  at 

,  and  am,   &c.,   and  the  said  G.  H.  resides  at ,  and 

is,  &c. 

(?)  This  is  not  a  bill  of  sale,  and  does  not  require  registration. 
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of  these  presents,  and  if  the  said  sum  shall  not  be  paid  on  that 
day  the  same  shall  continue  to  bear  interest  at  the  rate  afore- 
said until  paid  off. 

2.  The  said  C.  D.  shall  retain  the  chattels  deposited  with  him  chattels  to  be 
as  aforesaid  as  a  jjledge  for  the  payment  of  the  said  debt  and  vJpajmeuT 
interest,  and  if  default  shall  be  made  in  payment  of  the  said  have^3owirto° 
debt  and  interest  on  the  said -day  of next,   the   said  sen  mease  of 

^  ,  default. 

C.  D.  may  at  any  time  thereafter  sell  the  said  chattels  or  any  of 

them  either  by  public  auction  or  private  contract,  with  liberty  to 

buy  in  at  any  sale  by  auction,  and  to  rescind  or  vary  any  contract 

for  sale,   and  to  resell  without  being  answerable   for  any   loss 

arising  thereby:    And    the    said   C.  D.    shall,    out   of   the  pro-  Trusts  of  sale 

ceeds  of  such  sale,  in  the  first  place  pay  and  retain  all  costs 

and   expenses   incurred   by  him  in  or  about  any  such  sale  or 

attempted  sale,  or  otherwise  in  relation  to  this  security,  and  in 

the  next  place  pay  and  retain  all  money  owing  to  him  under 

this  agreement,  and  shall  pay  the  surplus  (if  any)  to  the  said 

A.  B. 

3.  The  said  C.  D.  shall  be  at  liberty,  if  he  thinks  fit,  to  insure  Pledgee  to 
the  said  chattels,  or  any  of  them,  against  loss  or  damage  by  fire,  to^insure^^  ^ 
and  all  money  expended  by  him  in  or  about  such  insurance  shall  ^ud  to  be^^ 
be  repaid  to  him  on  demand  by  the  said  A.  B.,  with  interest  ^^f^i^'^^jf^^jf^f'^^® 
thereon    at    the    rate    aforesaid,   from   the    time  of   expending 

the  same,  and  the  same  shall  also  be  payable  out  of  the  proceeds 
of  the  sale  of  the  said  chattels  in  like  manner  as  the  said  debt 
of  £ and  the  interest  thereon. 

4.  The  said  C.  D.  shall  not  be  answerable  for  any   loss   or  pledgee  not  to 
injury    to   the    said    chattels    during   the    continuance   of    this  ^rlnjuiyto  ^ 
security,  unless  the  same  shall  arise  from  his  own  wilful  act  or 
default. 

5.  The  powers  hereby  conferred  on  the  said  C.  D.  shall  be 
exercisable  by  his  executors,  administrators  or  assigns. 

As  WITNESS  the  hands  of  the  parties  hereto. 

The  Schedule  above  referked  to. 


chattels. 


P. 
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D.— DISSERTATION  ON  EEGISTEEED  LAND,  OR 
LAND  IN  A  COMPULSORY  REGISTRATION 
DISTRICT. 


A  voLUNTAKY  system  of  registration  of  title  to  land  has  been 
25  &  26  Vict,     in  operation  since  1362,  first,  under  the  Land  Registry  Act,  1862, 

c.  53; 

38  &  39  Vict,     and  since  1875  under  the  Land  Transfer  Act  of  that  year.     The 

0.87;  ^ 

60  &  61  Vict.      Act  of  1875  has  been  amended  by  the  L.  T.  Act,  1897,  and 

c.  65. 

the  latter  Act  contains  provisions  enabling  registration  to  be 
made  compulsory  under  Orders  in  Council  within  a  limited  area, 
to  be  gradually  extended  to  other  parts  of  the  Kingdom,  should 
the  partial  experiment  prove  successful.  Rules  have  been  made 
under  the  Acts  for  regulating  the  practice  and  prescribing  the 
forms  to  be  used  (a). 

It  is  proposed  first  to  describe  the  system  established  by  the 
Acts  and  Rules,  and  secondly  to  consider  its  effect  on  con- 
veyancing practice  in  relation  to  sales,  mortgages,  and  other 
matters. 

I. 

As  to  First  Ii<'!iistratioii. 

Who  luav  '^et         ^^W  person  entitled  to  or  capable  of  disposing  of,  for  his  own 

registeie  .         benefit,  an  estate  in  fee  simple  in  land  (which  term  includes  an 

undivided   share  of  land,  and  all  hereditaments,  corporeal  and 

incorporeal  (h),  but  not  copyhold  land  (e) ),  or  any  j)erson  who 

{a)  See  Land  Transfer  Eules,  1903,  1907  and  1908  (Consolidated),  which 
are  here  referred  to  as  L.  T.  E.,  1908,  or  the  Eiiles.  It  seems  probable  that 
the  Eoyal  Commissioners  on  Land  Transfer  will  recommend  some  drastic 
alterations  in  the  Acts  and  Enles.  In  this  Dissertation  the  references  to 
"  Forms  "  are  to  those  in  the  Schedule  to  the  Eules. 

(h)  Act  of  1897,  ss.  14,  24. 

{c}  Act  of  1875,  s.  2. 
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has  contracted  to  buy  such  an  estate,  may  get  himself,  or  his 
nominee  or  nominees,  registered  as  a  proprietor  or  proprietors, 
either  with  an  absokite  title  or  good  leasehold  title  or  with  a 
possessory  title  only,  but,  in  case  of  land  contracted  to  be  bought, 
the  vendor  must  consent  to  the  application  (f?).  Under  rr.  157  and 
174  purchasers  and  chargees  can  obtain  provisional  registration. 

A  tenant  for  life  within  the  meaning  of  the  Settled  Land  Acts  Tenant  for 

life. 

may  either  require  himself  to  be  registered  or  obtain  the  regis- 
tration of  the  trustees  having  a  power  of  sale,  or  of  the  persons 
having  an  overriding  power  of  appointment  of  the  fee  simple  (c). 
The  usual  practice  is  for  the  tenant  for  life  to  be  registered. 

A  trustee  for  sale,  or  a  trustee,  mortgagee,  or  other  person  Trustees  and 

mortgagees. 

having  a  power  of  sale,  may  apply  to  be  registered,  with  the  con- 
sent of  the  person  (if  any)  whose  consent  is  required  to  the 
exercise  of  the  power  of  sale  (/).  It  is  proper  for  a  trustee 
holding  land  on  trust  for  sale  to  be  registered,  but  not  as  a  rule 
a  trustee  having  a  mere  power  of  sale. 

Priority  may  now  be  obtained  for  registration  as  first  proprietor  Priority  notice. 
by  means  of  a  notice  {g). 

Where  an  absolute  title  is  required,  the  title  must  be  approved  steps  to  be 

-tT-i  l•l^  ^       •  •       ^     taken  to 

by  the  registrar  (li).     \\  here  a  possessory  title  only  is  required,  obtain  regis- 

1-1  p     i  •  1  1        tration. 

the  applicant  must  give  such  evidence  of  title  as  may  be 
prescribed  (/).  In  a  compulsory  district  it  is  now  usual,  by 
reason  of  the  fees  being  the  same,  to  apply  in  the  first  instance, 
on  a  sale,  for  an  absolute  title.  In  any  case  full  particulars  of  the 
title  have  to  be  furnished  (A).  Wider  facilities  are  now  given  to 
obtain  absolute  titles  (/) ;  but  the  applicant  for  first  registra- 
tion should  remember  that  his  registration  with  an  absolute  title 


(d)  Act  of  1875,  s.  5. 

(e)  Act  of  1897,  s.  6(1). 
(/)  Act  of  1875,  s.  68. 
((/)  E.  95,  varj'iiig  r.  111. 

(/O  Act  of  1875,  s.  6;  it.  18—67. 
(i)  Act  of  1875,  s.  6  ;  rr.  18 — 67. 
(A-)  Er.  18,  19. 
(/)  Er.  27  and  39. 

()8— 2 
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may,  if  the  title  is  defective,  involve  him  in  a  liability  to  make 
good  a  loss  to  the  indemnity  fund. 

Incumbrances  affecting  the  title  are  now  entered  on  the  register, 
whether  the  title  registered  is  absolute  or  possessory  (m). 

First  registration  of  freeholds  with  an  absolute  title  vests  in 
the  proprietor  an  estate  in  fee  simjile  in  such  land,  together 
with  all  rights,  privileges,  and  appurtenances  belonging  or 
appurtenant  thereto,  or  appertaining  or  reputed  to  appertain  to 
the  land  or  enjoyed  therewith,  or  reputed  as  part  or  appurtenant 
thereto,  subject  to  registered  incumbrances  (if  any),  to  such 
liabilities  as  are  in  the  Act  declared  not  to  be  incumbrances,  and 
subject  also,  where  such  first  proprietor  is  not  entitled  for  his 
own  benefit,  as  between  himself  and  any  persons  claiming  under 
him,  to  any  unregistered  estates,  rights  or  equities  to  which  such 
persons  may  be  entitled  (n). 

If  the  applicant  registers  with  an  absolute  title  without  having 
investigated  the  title  for  forty  years  back,  and  a  defect  is  sub- 
sequently discovered  which  would  have  been  disclosed  if  he  had 
made  a  full  investigation,  it  is  possible  that  under  s.  7  (6)  of  the 
Act  of  1897  he  might  be  called  on  to  make  good  the  loss  to  the 
indemnity  fund. 

Registration  with  a  possessory  title  does  not  affect  or  prejudice 
any  adverse  right  subsisting  or  capable  of  arising  at  the  time  of 
registration,  whether  the  right  appears  in  the  register  or  not,  but 
with  this  exception  it  has  the  same  eft'ect  as  registration  with  an 
absolute  title  (o). 

The  registrar  may  certify  a  title  as  established  for  a  limited 
period,  or  subject  to  reservations,  and  this  is  called  a  qualified 
title  (p). 

The  title  to  leasehold  land  may  be  registered  subject  to  pro- 
visions similar  to  those  relating  to  freehold  land,  and  for  this 


{m)  E.  43. 

(n)  Act  of  1875,  ss.  7,  18,  as  amended  by  the  Act  of  1897 ;  it.  254,  255. 

(o)  Act  of  1875,  s.  8  ;  rr.  37  and  57. 

Ip)  Act  of  1875,  s.  9  ;  rr.  36,  42,  58  and  59.  ^ 
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purpose  leasehold  land  includes  land  held  under  a  sub-lease,  but 
not  a  term  created  for  mortgage  purposes  (q).  Leasehold  land 
held  under  a  lease  containing  an  absolute  prohibition  against 
alienation  is  not  to  be  registered,  and  land  held  under  a  lease 
prohibiting  alienation  without  licence  can  only  be  registered 
with  a  qualified  title  (r). 

Where  the  original  lessee  is  registered  before  he  has  dealt  with  with  "  good 

"  leasehold 

the  lease,  then  the  land  may  be  registered  with  a  "  good  leasehold  title." 
title."     This  does  not  give  any  guarantee  that  the  lessor  had 
power  to  grant  the  lease,  but,  subject  to  that,  is  the  same  as  an 
absolute  title  (s). 

S.  18  of  the  Act  of  1875,  as  amended  by  the  Act  of  1897,  pro-  Liability  of 

registered  land 

vides   that    all    registered   land  shall,    unless   the   contrary  is  to  easements 

and  certain 

expressed  on  the  register,  be  deemed  to  be  subject  to  such  of  the  other  rights. 
following  liabilities,  rights  and  interests  as  may  be  for  the  time 
being  subsisting  in  reference  thereto,  and  such  liabilities,  rights 
and  interests  are  not  to  be  deemed  incumbrances  within  the 
meaning  of  the  Acts  (that  is  to  say) : — 

Liability  to  repair  highways  by  reason  of  tenure,  quit  rents,  Crown 
rents,  heriots,  and  other  rents  and  charges  having  their  origin  in 
tenure  ; 

Succession  duty  and  estate  duty  (subject  to  s.  13  of  the  Act  of  1897  ; 
see  rr.  208—211),  land  tax,  tithe  rent-charge,  and  payments  in  lieu 
of  tithes,  or  of  tithe  rent-charge  ; 

Rights  of  common,  rights  of  sheepwalk,  rights  of  way,  watercouises, 
and  rights  of  water,  and  other  easements ; 

Rights  to  mines  and  minerals,  and  rights  of  entry,  search,  and  user, 
and  other  rights  and  reservations  incidental  to  or  required  for  the 
purpose  of  giving  full  effect  to  the  enjoyment  of  rights  to  mines  and 
minerals,  or  of  property  in  mines  or  minerals,  where  such  rights 
have  been  created  previously  to  the  registration  of  the  land,  or  to 
the  1st  January,  1898  ; 

Rights  of  fishing  and  sporting,  seigniorial  and  manorial  rights  of  all 
descriptions,  and  franchises,  exercisable  over  the   registered  lands  ; 

{q)  Act  of  1875,  ss.  11 — 16,  as  amended  by  the  Act  of  1897;  see  also 
rr.  51 — 67. 

(r)  Act  of  1875,  s.  11 ;  r.  62,  and  see  r.  41. 

(s)  Er.  52,  54,  56  and  60.  As  to  the  provisional  registration  of  purchasers 
and  chargees,  see  rr.  157,  171. 


1078 


DISSERTATION    RELATING    TO    REGISTERED    LAND, 


Exemptions 
from  land  tax 
and  tithe  rent- 
cliarge  niaj'  be 
notified  on 
register. 


Separate 
ownership  of 
mines  may  be 
registered. 

Other  habili- 
ties  may  be 
noted  on 
register. 


As  to  succes- 
sion and  estate 
duties. 


fJability  to  repair  the  chancel  of  any  church,  liability  in  respect  of 
embankments,  sea  and  river  walls,  and  drainage  rights,  customary 
rights,  }mblic  rights,  and  projits  a  prendre,  and,  subject  to  the 
provisions  of  the  Act  of  1897,  rights  acquired  or  in  course  of  being 
acquired  under  the  Limitation  Acts ; 

Leases  or  agreements  for  leases  and  other  tenancies  for  any  term 
not  exceeding  twenty-one  years,  or  for  any  less  estate,  in  cases 
where  there  is  an  occupation  under  sucli  tenancies  ; 

Further,  it  is  provided  (f)  that  riglits  and  ajipurtenances  reputed  to 
appertain  or  to  be  parcel  to  land  are  not  to  be  deemed  to  be 
incumbrances. 

Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  the 
land  is  exempt  from  tithe  or  tithe  rent-charge,  or  land  tax, 
he  may  notify  that  fact  on  the  register  (»).  Where  it  is  proved 
to  the  satisfaction  of  the  registrar  that  the  right  to  mines  or 
minerals  is  vested  in  the  proprietor  of  the  land,  he  may 
register  such  proprietor  as  the  proprietor  of  the  mines  and 
minerals  also  (.r).  Where  it  is  proved  to  the  satisfaction  of 
the  registrar  that  the  right  to  any  mines  or  minerals  is  severed 
from  the  land,  he  may  enter  a  note  to  that  effect  (tj).  And 
where  the  existence  of  an}^  such  liabilities  as  are  above 
mentioned  is  proved  to  the  satisfaction  of  the  registrar,  he  may 
enter  a  notice  of  them  on  the  register,  and  the  exercise  of 
this  power  is  obligatory  where  a  liability  to  mining  rights  is 
disclosed  by  the  abstract  (~~). 

W'ith  respect  to  succession  duty  and  estate  duty,  s.  13  of  the 
Act  of  1897  provides  as  follows  : — 

(1)  On  every  ap])lication  to  register  land  with  an  absolute  title,  or  to 

register  a  transmission  of  land,  the  registrar  shall  incjuire   as  to 
succession  duty  and  estate  duty. 

(2)  If  on  such  application  it  appears  that  there  is,  or  is  capable  of 

arising,  any  such  liability  to  succession  duty  or  estate  duty  as 
would  affect  the  purchaser  from  the  person  to  be   registered  as 


(t)  R.  255,  see  also  r.  215. 

00  R.  212. 

(.r)  E.  213. 

{y)  R.  214. 

(z)  Act  of  1875,  s.  IS,  as  amended  by  the  Act  of  1897,  First  Schedule. 
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proprietor  if  the  land  were  unregistered,  the  registrar  shall  enter 
notice  of  the  liability  on  the  register  in  the  prescribed  manner. 
(3)  Succession  duty  and  estate  duty  shall  not 

(a)  unless  so  noted  on  the  register,  or 

(b)  unless,  in  the  case  of  a  possessory  title,  the  liability  to  the 

duty  was,  at   the  original  registration  of  the   land,    sub- 
sisting or  capable  of  arising,  or 

(c)  unless,  in  the  case  of  a  qualified  title,  the  liability    to  the 

duty  was  included  in  the  exceptions  made  on  such  original 

registration  of  the  land, 
affect  a  bond  fide  registered  purchaser  for  full   consideration  in 
money     or    money's   worth,    although    he    may    have    received 
extraneous  notice  of  tl>e  liability  in  respect  thereof. 

The  Commissioners  are,  if  required,  on  first  registration  of  the 
land  or  of  a  charge,  bound  to  give  a  certificate  as  to  freedom 
from  succession  duty,  and  the  registrar  will  make  a  note  of  the 
fact  {a). 

Registered  Charges. 

A  registered  proprietor  of  freehold  or  leasehold  land  may,  in  Charge 

registered 

the  prescribed  manner,  charge  such  land  with  the  payment  at.Uuid. 
an  appointed  time  of  any  principal  sum  of  money,  either  with  or 
without  interest.  The  charge  is  completed  by  entering  on  the 
register  the  chargee  as  the  proprietor  of  the  charge,  and  the 
particulars  of  the  charge.  The  charge  is  subject  to  the  provisions 
as  to  qualified  and  possessory  titles  (/>). 

A  registered   charge  implies  a  covenant  with  the  registered  what  is 

»  n  .  1      .  c     1  1  •       •       1    impHed  in  a 

proprietor  for  the  time  being  oi  the  charge  to  pay  the  principal  registered 

T     •  •  1       •  IT  charge. 

sum  and  interest  at  the  appointed  time,  and  also  a  covenant, 
if  the  principal  sum  is  not  paid  at  the  appointed  time,  to  pay 
interest  thereon  half-yearly.  It  also  implies,  in  the  case  of 
leaseholds,  a  covenant  to  pay  the  rent  and  observe  the  covenants 
in  the  lease,  and  to  indemnify  the  proprietor  of  the  charge  (c)- 

('')  Act  of  1875,  s.  18  (7)  (b) ;  see  further,  as  to  death  duties,  rr.  208 — 211, 
Forms  55  and  56  in  the  Schedule  to  the  Eules. 

{b)  Act  of  1875,  s.  22,  as  amended  by  Act  of  1897,  First  Schedule  ;  Act  of 
1897,  ss.  6  (7)  and  9  ;  see  generally  as  to  charges,  rr.  158 — 174. 

(f)  Act  of  1875,  ss.  23,  24 ;  r.  99  enables  the  covenants  under  the  Conv.  The  use  of 
Act,  1881,  s.  7  (1),  which  are  wider  than  those  in  s.  24  of  the  Act  of  1875,  'Implicates, 
t )  be  implied.     If  importance  is  attached  to  the.se  covenants  the  registered 
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Remedies 
under  it. 


Charge  with 

annuity. 

Mortgage  to 
building 
society  or 
friendly 
society,  &c. 


Cessation  of 
charge  to  be 
notified. 


The  position 
of  a  chargee. 


Registered 
incumbrances. 


The  registered  proprietor  of  a  charge  may  take  possession, 
and  may  enforce  a  foreclosure  or  sale  of  the  land  as  in  the  case 
of  a  mortgage ;  and  unless  the  power  of  sale  is  negatived,  he 
may  sell  as  if  he  were  the  registered  proprietor  of  the  land.  And 
ss.  19,  20,  21  (except  sub-ss.  1  and  4),  22,  23  and  24  of  the 
Conveyancing  Act,  1881,  are  made  to  apply  to  registered 
charges  {d). 

A  registered  proprietor  of  land  may,  in  the  prescribed  manner, 
charge  it  with  an  annuity  or  other  periodical  payment.  He 
may  also  charge  it  in  favour  of  a  building  society  under  the 
Building  Societies  Acts  or  of  a  friendly  society,  &c.,  by  means 
of  a  mortgage  made  in  pursuance  of,  or  consistent  with,  the 
rules  of  the  societ}^  and  the  mortgage  will  be  deemed  a  charge 
made  in  the  prescribed  manner  and  be  registered  accordingly  (c). 
When  a  charge  is  satisfied,  its  cessation  is  to  be  notified  in  whole  or 
in  part,  as  the  case  may  require,  by  an  entry,  on  the  register  {/), 
and  the  terms  of  a  charge  may  be  altered  (g). 

Probably  a  registered  chargee  obtains  a  charge  on  the  statutory 
estate  of  the  proprietor  of  the  land,  which  would  have  priority 
to  all  unregistered  estates  and  rights  which  were  not  protected 
b}^  cautions  or  entries  on  the  register,  though  no  enactments, 
corresponding  to  those  which  define  the  position  of  a  registered 
transferee  of  the  land  for  value,  apply  to  a  chargee.  The  charge 
does  not  pass  any  estate  in  the  land,  though  possibly,  by  virtue 
of  the  statutory  power  of  entry,  it  may  create  an  interesse 
termini  (//). 

Under  rr.  175  to  177,  incumbrances  created  before  first 
registration  can  be  registered,  and  the  registered  incumbrancer 
will,  according  to  the  practice    of   the    office,    have    the    same 

disposition  should  be  taken  in  duplicate,  for  one  part  must  be  left  at  tbe 
Registry,  and  no  note  of  the  covenants  is  entered  on  the  register. 

(rf.)  Act  of  1875,  ss.  25—27  ;  Act  of  1897,  s.  9  (1),  (2). 

(e)  Act  of  1897,  s.  9  (3);  rr.  103,  121,  122,  167. 

(/)  Act  of  1875,  s.  28,  as  amended  by  Act  of  1897,  First  Schedule  ;  rr.  166, 
167,  182;  Forms  48,  50. 

{g)  Act  of  1897,  s.  9  (5) ;  r.  165,  Form  47. 

(/j)  As  to  mortgages  by  a  limited  company,  see  r.  161. 
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powers  of  disposition  as  a  registered  chargee,  but  the  legal  estate 
or  term  should  be  protected  by  a  restriction  or  by  a  notice 
under  s.  50  of  the  Act  of  1875.  The  registration  of  an  incum- 
brance will  give  the  proprietor  power  to  transfer  the  land  on  the 
register  :  this  is  essential  to  the  incumbrancer  where  the  land  is 
registered  with  an  absolute  title. 

Mortgage  hg  deposit  of  Certificate. 
A  registered  proprietor  may,  subject  to  any  registered  estates,  Mortgages  by 

deposit. 

charges  or  rights,  create  a  lien  on  the  land  or  charge  by  deposit 
of  the  certificate,  and  such  lien  is  equivalent  to  a  lien  created 
by  the  deposit  of  title  deeds  or  of  a  mortgage  deed  of  unregistered 
land  by  an  owner  entitled  to  the  fee  simple  or  the  term  for  his 
own  benefit  or  by  a  mortgagee  beneficially  entitled  to  the 
mortgage  (i).  The  lien  is  subject  to  any  unregistered  interests 
protected  by  caution  or  other  entry  on  the  register,  and  in  the 
case  of  good  leasehold,  qualified,  or  possessory  titles  to  interests 
excepted  from  the  eflect  of  registration  (A). 

This  power  is  also  extended  to  the  case  of  certificates  of  incum- 
brances and  sub-charges  (/).  And  the  power  is  exercisable  by  a 
tenant  for  life,  subject  to  any  restriction  entered  on  the 
register  ()n).  He  ought  not  to  be  able  to  charge  the  settled  land 
except  for  the  purposes  authorised  by  the  S.  L.  Acts  or  by  the 
settlement. 

Notice  of  the  deposit  must  be  given  to  the  registrar ;  this  will  Notice. 
prevent  a  new  certificate  being  issued  :  the  notice  operates  as  the 
lodgment  of  a  caution  under  s.  53  of  the  Act  of  1875.  A 
notice  of  an  intended  deposit  may  also  be  given  in  the  case  of 
land  about  to  be  registered,  and  this  will  create  a  lien  in  like 
manner  (n). 

(i)  Act  of  1897,  s.  8,  last  paragraph. 

(A-)  E.  251. 

(0  E.  181. 

(/n)  Act  of  1897,  s.  6  (8). 

(m)  See  rr.  2-13 — 251  as  to  deposits  generally,  and  cf.  Fulhrton  v.  Prov.  Bh. 
of  Ireland,  1903,  A.  C.  309 ;  72  L.  J.  P.  C.  79,  a  case  where  an  unregistered 
equitable  charge  was  postjioned. 
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Transfer  of 
land. 


Effect  of 
transfer  for 
valuable  con- 
sideration 
where  title  is 
absolute ; 


where 
qualified, 


or  possessory, 


Tiuinsfcr  of  Ilegistcrcd  Land. 

Every  registered  proprietor  of  freehold  or  leasehold  land  may 
transfer  it  in  the  prescribed  manner,  and  the  transfer  is  com- 
pleted by  the  registrar  entering  on  the  register  the  transferee  as 
proprietor  of  the  land  transferred  (o).  As  a  result  of  the  transfer 
not  taking  effect  till  registration  as  regards  the  registered  title, 
the  practice,  in  the  case  of  freeholds,  has  been  to  add  the  words 
"  in  fee  simple,"  so  that,  assuming  that  the  proprietor  has  power 
to  convey  the  land  apart  from  the  Acts,  the  transfer  may,  until 
registration,  take  eflect  as  a  conveyance  under  s.  49  of  the  Act* 
of  1875. 

A  transfer  for  valuable  consideration  of  freehold  land 
registered  with  an  absolute  title,  when  registered,  confers  on  the 
transferee  an  estate  in  fee  simple  in  the  land  transferred  together 
with  all  rights,  privileges  and  appurtenances  (p)  belonging  or 
appurtenant  thereto,  subject  to  the  incumbrances,  if  any, 
entered  on  the  register,  and  subject  also,  unless  the  contrary  is 
expressed  on  tbe  register,  to  such  liabilities,  rights  and  interests 
as  are  by  the  Act  declared  not  to  be  incumbrances  (q),  but  free 
from  all  other  estates  and  interests  whatsoever.  A  transfer  for 
valuable  consideration  of  freehold  or  leasehold  land  registered 
with  a  qualified  title  has  the  same  effect  as  in  the  case  of  land 
registered  with  an  absolute  title,  save  that  it  does  not  affect  or 
prejudice  the  enforcement  of  any  right  or  interest  appearing  by 
the  register  to  be  excepted.  A  transfer  for  valuable  consideration 
of  freehold  or  leasehold  land  registered  with  a  possessory  title 
does  not  prejudice  or  affect  the  enforcement  of  any  right  or 
interest  adverse  to  or  in  derogation  of  the  title  of  the  first 
registered  proprietor,  and  subsisting  or  capable  of  arising  at  the 
time  of  the  registration  of  such  proprietor,  but  with  this  saving 
it  has  the  same  effect  as  a  transfer  of  land  registered  with  an 


(o)  Act  of  1875,  ss.  29,  M  ;  it.  126^-157. 
(ji)  See  also  as  to  appurtenances,  r.  254. 
{q)  S.  18,  as  amended  ;  rr.  215  and  255. 
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absolute  title.     A   transfer   for   valuable  consideration  of  land  or  good 

leasehold. 

registered  with  a  good  leasehold  title  does  not  affect  any  right  in 
derogation  of  the  title  of  the  lessor  to  grant  the  lease,  but  in 
other  respects  takes  effect  as  if  the  land  were  registered  with  an 
absolute  title.     A  transfer  of  freehold  or  leasehold  land  made  Effect  of 

voluntarj" 

without  valuable  consideration  is    subject   to  any   unregistered  transfer. 

estates,  rights  or  equities  subject  to  which  the  transferor  held 

the  same(r). 

A  transfer  of  leasehold  land  im])lies  (unless  the  implication  be  implied  cove- 
nants on 
negatived  by  an  entry  on  the  register)  covenants  by  the  trans-  transfer  of 

leaseholds,  or 

feror  that  the  rent  and  covenants  have  been  paid  and  observed,  of  freeholds 

subject  to  a 

and  by  the  transferee  to  pay  and  perform  them  in  future  and  rent-charge. 
indemnify  tlie  transferor  (s).     And  a  transfer  of  freehold  land 
subject  to  a  rent-charge  implies  similar  covenants  (/). 


Transfer  of  Charr/fs. 
The  registered  proprietor   of  any  charge  or  sub-charge  msij  Transfer  of 

registered 

transfer  it  in  the  j)rescribed  manner.  The  transfer  is  completed  charge. 
by  the  registrar  entering  on  the  register  the  transferee  as 
proprietor  of  the  charge  transferred  (n).  Under  r.  117  a 
priority  notice  of  an  intended  transfer  of  a  charge  can  be  lodged. 
Where  interest  is  in  arrear  at  the  date  of  the  transfer  this 
should  be  expressly  assigned,  and  the  form  modified.  A 
registered  transferee  for  value  of  a  registered  charge  will  not  be 
affected  by  any  irregularity  or  invalidity  in  the  original  charge 
itself,  of  which  the  transferee  was  not  aware  when  it  was 
transferred  to  him  (./), 


(r)  Act  of  1875,  ss.  30—33,  35,  38  ;  it.  140,  141,  and  142. 

(s)  Act  of  1875,  s.  ;59  ;  r.  138. 

{t)  E.  132. 

(«)  Act  of  1875,  s.  40 ;  r.  168;  Form  49.      As  to  transfer  of  sub-charge,    Forged 
see  r.  179.     As  to  the  position  of  a  registered  transferee  under  a  forged   transfer, 
transfer,  see  A.-G.  v.  OdeU,  1906,  2  Ch.  47  ;  75  L.  J.  Ch.  425. 

{jr)  Act  of  1897,  First  Schedule,  amending  s.  40  of  the  Act  of  1875. 


1084  DISSERTATION    RELATING    TO    REGISTERED    LAND, 

Transmission  of  Land  and  Char(j('s. 

On  death.  Oil  the  death  of  a  sole  registered  proprietor,  or  of  the  survivor 

of  several  joint  proprietors,  his  personal  representative  or,  with 
his  assent,  the  devisee  or  legatee  of  the  land  or  charge,  will  be 
registered  as  proj)rietor  (.?/),  except  that  where  the  deceased 
registered  proprietor  was  tenant  for  life,  it  will  be  the  duty  of 
the  trustees  of  the  settlement  to  apply  for  the  registration  of  his 
successor  {z).  Where  a  tenant  by  the  curtesy  succeeds  he  should 
be  registered  {a).  This  is  the  usual  practice,  though  at  present 
the  Act  of  1875  permits  his  estate  to  be  registered  as  an 
incumbrance. 

On  bank-  If   a   registered   proprietor    becomes    bankrupt,   the    official 

ruptcy,  or 

liquidation  of     receiver   or   the   trustee   will   be    registered   in    his   place,   on 

a  company. 

production  of  the  bankruptcy  order,  with  a  certificate  of  the 
official  receiver  that  the  land  or  charge  is  part  of  the  property 
of  the  bankrupt  divisible  among  his  creditors  (J)).  On  the 
liquidation  of  a  company  the  order  or  resolution  appointing  the 
liquidator  may  be  filed  or  referred  to  (e). 
On  marriage.  Provisioii  is  made  for  registering  the  husband  as  co-proprietor 
with  his  wife,  as  regards  property  of  the  wife  not  her  separate 
property,  under  the  M.  W.  P.  Acts  or  otherwise  {d). 

Land  Certificates  and  Certificates  of  CJiarge. 
Land  eerti-  On  the  first  registration  of  freehold  or  leasehold  land,  a  land 

ficate,  &c.  to  _ 

be  delivered  or  certificate,  and  on  the  registration  of  a  charge  a  certificate  of 

deposited  on 

registration.      charge  or  sub-charge,  is  either  to  be  delivered  to  the  registered 
proprietor  or  deposited  in  the  registry,  as  the  proprietor  may 


{y)  Act  of  1875,  ss.  41,  42  ;  rr.  183—192,  see  also  r.  104. 
(z)  Act  of  1897,  s.  6  (4). 

(o)  S.  L.  Act,  1882,  s.  58  (viii.) ;  Act  of  1897,  s.  6  (1),  (10).     See,  however, 
Act  of  1875,  s.  52  ;  r.  207. 

{b)  Act  of  1875,  s.  43  ;  rr.  193—199. 

(c)  E.  200. 

{(I)  Act  of  1875,  s.  44,  as  amended  by  the  Act  of  1897,  First  Schedule. 
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prefer.  If  deposited,  it  is  to  be  officially  indorsed  from  time  to 
time  with  notes  of  all  subsequent  entries  on  the  register  affecting 
the  land  or  charge.  The  registered  proprietor  may  at  any  time 
apply  for  the  delivery  of  the  certificate  to  himself  or  such 
person  as  he  may  direct,  and  may  at  any  time  again  deposit  it 
in  the  registry.  All  this  is  to  be  done  without  cost  to  the 
proprietor  (<^).  A  certificate  may  be  left  at  the  registry  for  a 
specified  purpose  only  (/'). 

The   certificate,   if   outstanding,    must    be   produced   to    the  To  be  officially 

indorsed  with 

registrar  on  every  entry  on  the  register  of  a  disposition  of  the  notes  of  sub- 
sequent entries 
land  or  charge   to   which  it   relates,  and   on   every   registered  on  register. 

transmission,    and    a  note    of    every    such  entry,   &c.,  is  to  be 

officially  indorsed  on  the  certificate  (r/).     But  when  notice  of  a 

lease  is  registered  against  a  title  it  seems  that  the  land  certificate 

need  not  be  produced. 

Certificates  may  be  deposited  for  creating  a  lien  as  in  the  case  Deposit  of 

.  .  certificate  by 

of    title  deeds,   and    notice  of   an  intended  deposit   before   the  way  of 

mortgage. 

certificate  is  issued  will  have  the  same  effect  (h).  If  a  land 
certificate  is  to  be  deposited  by  way  of  charge,  then  the  chargee 
will  not  be  given  a  certificate  of  charge  in  the  full  form  (i). 

On  the  comj)letion  of  a  purchase,  the  vendor  must  deliver  the  To  be  delivered 

./.  ^  .»  ipiii  ^°  purchaser 

certificate  to  the  purchaser,  or,  if  a  part  only  of  the  land  com-  on  completion 

...  .  .or  produced  if 

prised  m  it  is  sold,  he  must,  at  his  own  expense,  produce  it  or  it  comprises 

other  land. 

procure  its  production  for  the  completion  of  the  purchaser's 
registration  (/i). 

Provision  is  made  for  obtaining  a  new  certificate  if  the  original  -^*  to  lost 

"  °  certificates. 

one  is  lost  or  destroyed  (/). 

(e)  Act  of  1875,  ss.  10,  22  ;  Act  of  1897,  s.  8,  clauses  numbered  (i.),  (ii.), 
(iii.),  (iv.),  following  sub-s.  4  ;  it.  181,  243 — 251.  By  r.  65,  the  provisions  in 
the  Acts  as  to  land  certificates  are  extended  to  leasehold  land. 

(/)  E.  268. 

{(j)  Act  of  1897,  s.  8  (1) ;  r.  267. 

(h)  Act  of  1897,  s.  8,  last  paragraph;  rr.  181,  243—251;  (/.  Fallerton  v. 
Prov.  BI-.  of  Ireland,  1903,  A.  C.  309 ;  72  L.  J.  P.  C.  79,  an  Ii'ish  case,  where 
an  unregistered  equitable  charge  was  postponed. 

(0  E.  259b. 

{k)  Sub-s.  2. 

(0  Sub-s.  3  ;  r.  263. 
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On  sale  by  When  a  transfer    is  made  by  the   registered  proprietor  of  a 

chargee,  land 

certificate  need  charge  Under  the  power  of  sale,  or  the  charge  is  foreclosed  (m), 

not  be  pro- 
duced, a  new  land  certificate  may  be  issued  without  production  of  the 

former  land   certificate,    but   the  certificate  of  charge  must  be 

Chargee  not       produced  Or  accountod  for.     Subject  to  any  stipulation  to  the 

entitled  to  .„.,,.  •   i     i 

custody  of  land  Contrary,  the  proprietor  of  a  registered  charge  is  not  entitled  to 

certificate.  i  •  r«  \         t     i 

have  the  custody  of  the  land  certificate  (n).  where  a  purchaser 
claims  by  a  title  paramount  (o)  to  the  registered  title,  the  produc- 
tion of  the  land  certificate  may  be  dispensed  with(j)).  The 
practice  hitherto  has  been  for  first  mortgagees  to  stipulate  for 
the  custody  of  the  land  certificate;  this  is  particularly  desirable 
where  further  advances  are  to  be  made  (q).  This  practice  is  not 
likely  to  be  stopped  merely  because  the  chargee  will  not  obtain 
a  charge  certificate  in  the  full  form  (?•) ;  all  the  necessary 
information  is  given  in  the  land  certificate. 


Unregistered 
dispositions  of 
interests  in 
registered 
land. 


Unregistered  Dealiiifis  witli  Begistered  Laud. 

Subject  to  the  maintenance  of  the  estate  and  right  of  the 
registered  proj)rietor,  any  person,  whether  the  registered  pro- 
prietor or  not,  having  a  sufficient  interest  in  registered  land, 
may  by  unregistered  dispositions  create  estates,  rights,  interests 
and  equities  in  the  same  manner  as  if  the  land  were  not 
registered,  and  any  person  entitled  to  an  unregistered  estate 
or  interest  may  protect  the  same  by  notices,  cautions,  inhibitions, 
restrictions,  &c.  (s).  A  legal  estate  may  be  conveyed  by  an 
unregistered    conveyance,  but  it  is  liable  to  be  defeated   by    a 

(hi)  Rr.  164,  263. 

{n)  Act  of  1897,  s.  8  (-1) ;  rr.  164,  2()3  ;  the  rules  relating  to  certificates  are 
143,  243—251,  258—268. 

(o)  Er.  151,  174. 

{p)  E-  152,  and  see  r.  263. 

Iq)  Act  of  1897,  s.  8(3),  (4);  ih.,  last  par.;  rr.  152,  164,  263;  Act  of 
1897,  s.  12,  and  rr.  151,  341,  as  to  giving  effect  to  a  title  acquired  by  the 
mortgagee  tinder  the  Statutes  of  Linjitation. 

(r)  E.  259b. 

(s)  Act  of  1875,  s.  49,  as  amended;  (/.  Act  of  1897,  s.  6  (8),  and  see 
rr.  201,  226-251. 


OR    LAND    IN    COMPULSORY    DISTRICT.  1087 

registered  transfer  for  value  unless  protected  by  restriction,  &c., 
on  the  register  (f). 

Notices,  Cautions,  cCc. 

Any  person  interested  under  a  lease,  or  agreement  for  a  lease,  Notice  of 

also  any  person  entitled  to  an  estate  in  dower,  or  by  the  curtesy,  enteredkf 

may  have  a  notice  of  it  entered  on  the  register  (»)•     1'he  notice  " 
under  s.  50  may  be  in  respect  of  a  mortgage  term  (.1). 

Any  person  interested  under  any  unregistered  instrument,  or  Cautions  may 

interested  as  a  judgment  creditor  or  otherwise  in  any  registered  persons^n- '^ 

11  1  11  1-  • .  1      J 1  -J  1         ^         terested  under 

land  or  charge,  may  lodge  a  caution  with  tlie  registrar  to  the  unregistered 

■   1       1       1        1  111  dispositions. 

effect  that  no  dealing  with  the  land  or  charge  be  had  on  the  part 
of  the  registered  proprietor  until  notice  has  been  served  on  the 
cautioner  {y). 

The  Court  or,  subject. to  an  appeal  to  the  Court,  the  registrar,  Power  of 

....  Court  or 

upon  the  application  of  any  person  interested,  may  inhibit  any  registrar  to 

inhibit  regis- 

dealing  with  registered  land  (z).  tared  dealings. 

Where  the  registered  proj^rietor  of  land  desii-es  to  place  restric-  Restrictions 

,.  -ij  e        ■  1  •  TIT  ■       1  J  "lav  be  placed 

tions  aganist  transierring  or  charging  such  land,  or  against  trans-  on  transfer  by 

r  t?  ^1  s  t  Grc  Q 

ferring  a  charge,  he  may  apply  to  the  registrar  to  make  an  entry  owner, 
in  the  register  that  no  transfer  or  charge  shall  be  made  unless 
the  following  things  or  some  or  one  of  them  are  done :  (namely) 
unless  notice  of  an  applisalion  for  a  transfer  or  for  the  creation 
of  a  charge  is  transmitted  by  post  to  such  address  as  he  shall 
specify  to  the  registrar,  or  unless  the  consent  of  some  specified 
person  be  given,  or  unless  such  other  matter  or  thing  is  done  as 
may  be  required  by  the  applicant  and  approved  by  the  registrar  (a). 

(0  Cajntal  and  Counties  Bl\  v.  Rhodes,  1903,  1  Ch.  631  ;  73  L.  J.  Ch.  3:;(3 ; 
see  A.-G.  v.  Odell,  1906,  2  Ch.  47 ;  75  L.  J.  Ch.  425. 

('()  Act  of  1875,  ss.  50 — 52,  as  amended  ;  but  see  as  to  curtesy,  S.  L.  Act, 
1882,  s.  58  (viii.)  ;  Act  of  1897,  s.  6  (1),  (10),  also  rr.  7,  63,  64,  201. 

{x)  E.  202  ;  Fee  Order,  1908,  par.  E. 

{y)  Act  of  1875,  ss.  53-56;  rr.  226—233. 

(2)  Act  of  1875,  .s.  57  ;  rr.  80,  234—237,  241. 

(a)  Act  of  1875,  ss.  58,  59,  as  amended  by  the  Act  of  1897,  rr.  80,  240,  241. 
As  to  when  restrictions  are  not  required  in  the  case  of  land  held  for 
charitable  purposes,  see  Re  Wesleyan  Methodist  Chapel,  &c.,  Wandsworth, 
1909,  1  Ch.  454;   78  L.  J.  Ch.  414. 
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DISSERTATION    RELATING    TO    REGISTERED    LAND, 


Miscrllaiicous  Provisions. 


Caution 
against  regis- 
tration. 


Priority 
notices. 


Trustees  and 
others  may 
authorise 
purchaser 
to  apply  for 
registration. 


Concurrent  or 

successive 

ownership. 


Production  of 
deeds,  &c.,  to 
registrar. 


The  Acts  enable  any  person  interested  in  unregistered  land  to 
lodge  a  caution  against  its  registration,  or  against  registration 
with  a  good  leasehold,  qualified  or  absolute  title,  without  notice  to 
him  {h).  A  caution  against  registration  is  frequently  lodged  by 
a  mortgagee  of  unregistered  land  to  prevent  the  owner  of  the 
equity  of  redemption  from  registering  his  title  without  notice  to 
the  mortgagee.  The  caution  is  essential  in  those  cases  where 
the  registration  of  the  mortgagor  would  in  effect  divest  the 
mortgagee  of  his  legal  estate. 

A  person  entitled  to  apply  for  first  registration  may  lodge  a 
priority  notice  and  thus  secure  priority  for  an  mtended  applica- 
tion (c).  This  is  the  best  method  for  protecting  a  contract  for 
the  purch&se  of  land  liable  to  be  registered  under  the  compulsory 
provisions.  Under  r.  117  a  similar  notice  may  be  given  in  the 
case  of  registered  land  subject  to  the  requirements  of  the  rule. 

Any  trustee,  mortgagee,  or  other  person  having  a  power  of 
selling  land  may  authorise  a  purchaser  to  make  an  appHcation 
to  be  registered  as  first  proprietor,  and  may  consent  to  the 
performance  of  the  contract  being  conditional  on  his  being  so 
registered,  and  may  himself  apply  for  registration  and  charge 
the  expenses  to  the  trust  (^0- 

Any  two  or  more  persons  entitled  for  their  own  benefit  con- 
currently or  successively  to  land  may  be  registered  as  joint 
proprietors,  in  the  same  manner  and  with  the  same  incidents  in 
and  with  which  it  is  by  the  Act  declared  that  any  individual 
proprietor  may  be  registered.  And  undivided  shares  in  land 
may  be  registered  (e). 

All  instruments  and  facts  required  for  the  purposes  of  regis- 
tration must  be  disclosed  to  the  registrar,  whatever  title  is  to 


(6)  Act  of  1875,  ss.  60—64 ;  it.  88—94,  226. 
(c)  E.  95,  vaiying  r.  IIL 
{d)  Act  of  1875,  s.  68  ;  (/.  Act  of  1897,  s.  6. 
(e)  Act  of  1875,  s.  69;  Act  of  1897,  s.  14  (1). 
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be  registered  (/).  Persons  holding  deeds  liable  to  be  produced 
can  be  required  to  produce  them,  and  the  registrar  may  stamp  or 
mark  deeds  relating  to  registered  land  so  as  to  give  notice  to  any 
l^urchaser  or  other  person  dealing  with  the  land  of  the  fact  of  the 
registration  (r/).  In  the  case  of  registration  with  a  possessory 
title  the  registrar  may  act  on  a  statutory  declaration  as  to  the 
sufficiency  of  the  documents  produced,  and  as  to  dispensing  with 
their  production  in  special  circumstance  (li).  In  special  cases  of 
registration  with  an  absolute  title  the  investigation  of  title  will 
be  modified  (/). 

Incumbrances   will   now   be   entered   either  expressly  or   by  incumbrances, 
reference  on  the  register,  whatever  title  is  registered  (k). 

The  registrar  may  register  the  proprietor  of  any  advowson  rent,  Kegistration 

of  title  to 

tithes. impropriate,  or  other  incorporeal  hereditaments  of  free-  incorporeal 

bereditameuts, 

hold  tenure,  also  the  proprietor  of  any  mines  or  minerals,  where 

the  same  have  been  severed  from  the  land.     He  may  also  register 

any  fee  farm  grant,  with  the  particulars  of  the  rent,  services, 

conditions,  &c.  (/). 

Neither  the  registrar  nor  any  person  dealing  with  registered  No  notice  to 

land  or  a  charge  will  be  affected  with  notice  of  any  trust  (express,  trusts. 

implied,  or   constructive),   and    references   to   trusts   are  to  be 

excluded  from  the  register  as  far  as  possible  (m). 

Upon  the  registration  of  two  or  more  persons  as  proprietors  of  Entry  to  pre- 
vent dealings 
the  same  land  or  of  the  same  charge,  an  entry  may  be  made  to  when  number 

of  co-pro- 

the  effect  that  when  the  number  of  such  pro^Drietors  is  reduced  pnetors  re- 
duced below 
below  a  certain  specified  number  no  registered  disposition  shall  ^i  certain 

number. 

be  made  except  under  the  order  of  the  Court  or  of  the  registrar 


(/)  E.  19. 

Ifj)  Act  of  1875,  S8.  70—72,  109,  110  ;  rr.  44,  46,  332. 

{}))  Act  of  1897,  First  Schedule  ;  rr.  44,  46. 

(/)  Er.  24,  27.    As  to  advertisements  of  intended  registration,  see  rr.  28 — 30. 

(/.•)  E.  43. 

(0  Act  of  1875,  s.  82,  as  amended  ;  Act  of  1897,  ss.  15  and  24  (1)  ;  rr.  71 
— 77. 

(»i)  Act  of  1897,  First  Schedule,  replacing  s.  83  (1).  As  to  notices  of 
leases  and  other  liabilities,  see  rr.  63,  201  et  seq. 

P.  69 
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Husband  and 
wife  co- 
proprietors. 


Stamps. 


Restrictive 
conditions  may 
be  registered 


Inspection  of 
register. 


Penalty  on 

unqualified 

Ijcrsons 

preparing 

instruments. 


after  inquiry  into  the  title,  subject  to  an  appeal  to  the  Court. 
And  subject  to  general  rules,  an  entry  to  the  above  effect  is 
required  to  be  made,  unless  it  is  shown  to  the  satisfaction  of  the 
registrar  that  the  joint  proprietors  are  entitled  for  their  own 
benefit  (^0-  But  the  entry  will  not  be  made  where,  as  will  usually 
be  the  case,  the  sole  surviving  proprietor  would  have  power,  off 
the  register,  to  dispose  of  the  land  (o),  unless  the  registrar  for 
special  reason  considers  the  entry  to  be  desirable. 

On  any  dealing  with  land  registered  in  the  names  of  husband 
and  wife  as  co-proprietors,  the  wife,  not  being  entitled  for  her 
separate  use,  must  be  examined  in  the  prescribed  manner  (j>). 

The  registrar  must  see  that  all  stamp  duties  have  been  paid. 
This  will  now  apply  to  increment  value  duty  where  leviable  as  a 
stamp  duty.  AVhere  a  deed  off  the  register  is  used,  this  will 
carry  the  stamp,  and  must  be  produced  to  the  registrar  (q). 

Conditions  restrictive  of  building  or  user  or  any  other  restrictive 
conditions  capable  of  affecting  assigns  by  way  of  notice  may  be 
registered  or  annexed  to  land  on  registration  or  transfer  or  at 
any  other  time  (r).  But  there  must  be  a  valid  restrictive  covenant 
as  well ;  the  mere  registration  of  a  restriction  is  not  sufficient  (.s). 

Subject  to  such  regulations  and  exceptions  as  may  be  fixed  bj^ 
general  rules,  any  registered  proprietor  of  any  land  or  charge, 
and  any  person  authorised  by  any  such  proj^rietor,  or  by  an 
order  of  the  Court,  or  by  general  rule,  but  no  other  person,  may 
inspect  and  make  copies  of  and  extracts  from  any  register  or 
document  in  the  custody  of  the  registrar  (0- 

The  Act  of  1897  imposes  a  penalty  on  unqualified  persons 
drawing  prescribed  instruments  (w). 

()0  Act  of  1875,  s.  83  (3) ;  Act  of  1897,  Eirst  Schediile. 

(o)  Er.  224,  22o  ;  Trustee  Act,  1893,  ss.  20  and  22  ;  cf.  8.  L.  Act,  1882,  s.  39. 

{p)  Act  of  1875,  s.  83  (4),  as  amended;  it.  338—340. 

{q)  lb.,  sub-s.  7 ;  rr.  123—125. 

(r)  Act  of  1875,  s.  84,  as  amended  ;  rr.  3,  7,  223 ;  and  Form  41. 

(.s)   Wille  V.  St.  John,  1910,  1  Ch.  325 ;  79  L.  J.  Ch.  239. 

(t)  Act  of  1875,  s.  104;  Act  of  1897,  ss.  6  (6),  22  (7);  rr.  14,  284—295. 

(»)  Act  of  1897,  s.  10. 
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As  to  Title  hi/  AdrrrHc  Possession. 
A  title  adverse  to,  or  in  derogation  of,  the  title  of  a  registered  Adverse  pos- 


session gives 


proprietor  will  not  be  acquired  by  any  length  of  possession  ;    but  no  title,  until 

.  register  is 

a  person  who,  but  for  this  provision,  might  have  obtamed  a  title  rectified, 
by  possession   to  registered  land  may  apply  for  an  order  for 
rectification  of  the  register  (,t). 

Bcmoval  of  Land  from  Register. 
The  registered  j^roprietor  of  land,  not  situated  in  a  district  Land  may  be 

removed  from 

where  registration  of  title  is  compulsory,  may,  with  the  consent  register  except 

in  district 

of  the  other  persons  interested  therein,  remove  the  land  from  the  where  regis- 
tration is 

register  {lj).  compulsory. 

Coinpuhonj  Registration. 
Under  a  power  conferred  by  s.  20  of  the  Act  of  1897,  and  Registration 
certain  Orders  in  Council  made  in  pursuance  thereof,  registration  hi^^imty^of 
of  title  to  land  has  been  made  compulsory  on  sale  in  the  county 
of  London  since  the  respective  days  following,  namely  : — 


The  parislies  of  Hampstead,  Saint  Pan  eras,  Saint 
Marylebone,  and  St.  George's,  Hanover  Square 

The  parishes  of  Shoreditch,  Bethnal  Green,  Mile  End 
Old  Town,  Wapping,  Saint  George's-in-the-East, 
Shad  well,  Eatcliff,  Limehouse,  Bow,  Bromley, 
and  Poplar     ........ 

The  remainder  of  the  county  (not  including  the 
City  of  London)  noith  of  the  centre  line  of  the 
Eiver  Thames  except  North  Woolwich  . 

The  parishes  of  Christ  Church,  South wark,  Saint 
George  the  Martyr,  Camberwell,  Horselydown, 
Lambeth,  Bermoudsey,  Newington,  Eotherhithe, 
Saint  Olave  and  Saint  Thomas,  Saint  Savioiu',  and 
the  detached  j^art  of  the  parish  of  Streatham 
situate  between  the  parishes  of  Lambeth  and 
Camberwell    .         .         .         .         .         .         . 

The  parishes  of  Battersea,  Clapham,  Putney,  Tooting 
Graveney,  Wandsworth,  and  the  remainder  of  the 
parish  of  Streatham        ...... 

The  remainder  of  the  county  except  the  City  of 
London  ......... 

The  City  of  London 


i  1st  January,  1899. 


1st  March,  1899. 


1st  October,  1899. 


1st  January,  1900. 


1st  May,  1900. 

1st  November,  1900. 
1st  July,  1902  (z). 


(./•)  Act  of  1897,  s.  12;  and  see  rr.  151,  174. 

(/)  Ih.,  s.  17  ;  r.  295. 

(z)  There  is  a  difficulty  as  to  this  date.     The  Order  of  10th  December,  1901, 

69—2 
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Effect  of 
Orders. 


extends  to 
leaseholds. 


Meaning  of 
" conveyance 
on  sale.'' 


Registration 
of  incorporeal 


The  dates  when  these  Orders  took  effect  are  still  important  when 
investigating  title,  because  it  is  necessary  to  see  that  registration 
followed  a  sale  in  order  to  obtain  the  legal  estate. 

The  effect  of  the  Orders  is,  that  on  a  conveyance  on  sale 
executed  on  or  since  the  prescribed  day  the  purchaser  does  not 
acquire  the  legal  estate,  unless  or  until  he  is  registered  as 
proprietor.  And  this  aj^jjlies  not  only  to  freehold  land,  but  also 
to  an  assignment  on  sale  of  a  lease  or  underlease  having  at  least 
forty  years  to  run,  or  two  lives  yet  to  fall  in,  and  a  grant  of  a 
lease  or  underlease  for  a  term  of  forty  years  or  more,  or  for  two 
or  more  lives,  and  until  registration  such  assignment  or  grant 
will  operate  only  as  an  agreement  («). 

The  expression  "conveyance  on  sale"  means  an  instrument 
executed  on  sale,  by  virtue  whereof  there  is  conferred  or  com- 
pleted a  title  under  which  an  application  for  registration  may  be 
made  under  the  Act,  and  the  expressions  "assignment"  and 
"  grant  of  lease  or  underlease "  apply  to  any  instrument  by 
virtue  whereof  there  is  conferred  or  completed  a  title  under 
which  an  application  for  registration  as  first  j^roprietor  of  lease- 
hold land  may  be  made,  not  being  an  assignment  or  surrender  to 
the  owner  of  the  immediate  reversion  executed  after  1898,  and 
containing  a  declaration  that  the  term  is  to  merge  (h). 

No  order  for  compulsory  registration  as  regards  any  other 
county  or  part  of  a  county  can  be  made,  except  in  pursuance  of 
a  resolution  of  the  county  council  of  such  county  (c). 

Registration  of  title  to  incorporeal  hereditaments,  to  undivided 


postponed  the  compulsory  provisions  in  regard  to  the  City  to  Isfc  March, 
1902,  so  that  before  the  Order  of  6th  March,  1902,  came  into  force,  the 
compulsory  provisions  had  been  applicable  since  1st  March.  However, 
notice  of  the  intention  to  apply  for  the  Order  of  6th  March  had  been 
previously  given  (W.  N.  (1902)  p.  71,  notes),  so  that  the  Order  may  perhaps 
take  effect  retrospectively. 

(a)  Act  of  1897,  s.  20  ;  rr.  68,  69. 

(6)  Act  of  1897,  s.  20  (2) ;  r.  70. 

(c)  Ib.,s.  20. 
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shares,  to  mines  or  minerals  apart  from  the  surface,  or  to  certain  iiereditaments 

not  compul- 

other  interests  is  not  compulsory  {<1),  and  the  L.  T.  Acts  do  not  ^ory. 
apply  to  copyholds  (e). 

By  the  Small  Holdings  and  Allotments  Act,  1908,  s.  13,  where  Under  Smaii 

.  1111T  11        Holdings  and 

a  county  council  acqun-e  land  for  small  holdmgs,  they  must  be  Allotments 

Act. 

registered  as  proprietors  under  the  L.  T.  Acts.  A  purchaser 
from  them  is  registered  with  an  absolute  title  subject  to  any 
incumbrances  created  under  the  Act  of  1908.  Special  rules  may 
be  made  under  this  section.  As  regards  England  the  Act  of  1908 
replaces  the  Act  of  1892. 

II. 

Next  to  consider  the  efi'ect  of  registration  on  conveyancing 
practice  under  the  following  heads :  (1)  Contracts  for  sale, 
abstracts  and  searches;  (2)  Assurances  on  sale  and  matters 
relating  to  the  completion  of  a  purchase;  (3)  Mortgages  and 
charges ;   and  (4)  Other  matters. 

1.   Contracts  for  Salr,  Abstracts  and  Searches. 
The  Act  of  1897,  s.  16,  provides  as  follows: —  What  evidence 

of  title  can  be 
(1)  A  purchaser  of  registered  land  shall  not  require  any  evidence  of   ^'^l^'re^ . 
title,  except — 

(i.)  the  evidence  to  be  obtained  from  an  inspection  of  the  register  or 

of  a  certified  copy  of,  or  extract  from,  the  register ; 
(ii.)  a  statutory  declaration  as  to  the  existence  or  otherwise  of  matters 

which  are  declared  by  section  eighteen  of  the  principal  Act  and 

by  this  Act  not  to  be  incumbrances ; 
(iii.)  if  the  proprietor  of  the  land  is  registered  with  an  absolute  title, 

and  there  are  incumbrances  entered  on  the  register  as  subsisting 

at  the  first  registration  of  the  land,  either  evidence  of  the  title 

to  those  incumbrances,  or  evidence  of  their  discharge  from  the 

register  ; 
(iv.)  where  the   proprietor  of  the  land  is  registered  with  a  tjualified 

title,  the  same  evidence  as  above  provided  in  the  case  of  absolute 

('7)  Act  of  1897,  s.  24. 

(e)  Act  of  18To,  s.  2.     A  note  is  made  on  the  register  if  there  is  a  doubt 
whether  the  land  is  copj'hold  :  r.  87. 
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title,  and   such   evidence    as    to    any  estate,  right  or   interest 

excluded   from   the   effect   of   the   registration  as  a  purchaser 

Avould  be  entitled  to  if  the  land  were  unregistered ; 

(v.)  if  the  land  is  registered  with  a  possessory  title,  such  evidence  of 

the  title  subsisting  or  capable  of  arising  at  the  first  registration 

of  the  land  as  the  purchaser  would  be  entitled  to  if  the  land  were 

unregistered. 

Where  the  title  is  registered  as  absokite,  the  abstract  of  title 
will  consist  of  a  copy  of  the  land  certificate  or  of  the  entries  on 
the  register  affecting  the  land,  to  be  verified  by  the  production  of 
the  certificate  itself  and  the  inspection  of  the  register.  If  the 
certificate  refers  to  other  documents,  those  documents  should  be 
abstracted  and  produced.  A  "good  leasehold  title"  is  in  effect 
an  absolute  title,  though  it  gives  no  guarantee  that  the  lease  is 
well  created. 

Where  the  registration  is  with  a  possessory  title  only,  the 
abstract  must,  in  the  absence  of  stipulation  to  the  contrary, 
carry  the  title  back  forty  years,  or  to  the  lease,  and  comprise  all 
the  documents  affecting  the  land  up  to  the  date  of  the  first 
registration.  If  the  title  registered  is  qualified,  the  abstract 
must  account  for  the  estates  and  interests  excluded  from  the 
effect  of  registration. 

As  all  the  liabilities,  rights  and  interests,  declared  not  to  be 
incumbrances  within  the  meaning  of  the  Acts  (except  land  tax 
and  tithe  rent-charge)  are  nevertheless  incumbrances  as  between 
vendor  and  purchaser,  the  vendor  is  bound,  in  the  absence  of  a 
stipulation  to  the  contrary,  to  furnish  evidence  that  no  such 
liabilities  exist.  A  statutory  declaration  to  that  effect  is  made 
sufficient  evidence  by  the  above  enactment.  If  any  such  liabili- 
ties, &c.,  are  known  to  exist,  they  should  be  mentioned  in  the 
contract,  and  an  abstract  of  the  instruments  (if  any)  creating 
them,  or  such  other  evidence  with  respect  to  them  as  the  vendor 
has,  should  be  produced  to  the  purchaser. 

After  entering  into  a  contract  for  the  purchase  of  registered 
land  the  purchaser  may,  under  r.  117,  arrange  with  the  vendor 
to  lodge  a  priority  notice.     In  the  case  of  land  in  a  compulsory 
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district  about  to  be  registered,  the  purcliaser  may,  before  com- 
pletion, lodge  a  priority  notice  under  r.  95,  so  that  there  may  be 
no  hitch  when  he  applies  for  registration. 

Before  completion  the  purchaser  should  either  himself  inspect  Pui-chasei- 

,1  •    ,  .    ,  p.    •    1  should  inspect 

tne  register,  or  apply  to  the  registrar  to  make  an  omcial  search,  register,  or 
in  order  to  ascertain  that  the  land  certificate  comprises  all  the  official  search 

.  nil  •  .  before  com- 

entries  m  the  register,  and  that  there  are  no  notices,  cautions,  pietion. 
restrictions,  or  inhibitions,  other  than  those  (if  any)  mentioned 
in  the  certificate,  entered  up  against  the  land.  The  search 
should,  unless  a  priority  notice  has  been  lodged,  be  postponed 
until  the  last  moment,  so  as  to  prevent,  as  far  as  possible,  any 
entries  being  made  lietween  the  search  and  the  time  of 
completion  (/). 

Where  a  caution   or   inhibition   is   disclosed,   the   purchaser  wherecautiou, 

&c.  disclosed. 

should  require  it  to  be  removed  before  completion,  unless  the 
cautioner  joins  in  the  transfer  {(j).  If  there  is  a  restriction,  its 
terms  must  be  complied  with. 

Where  land  in  Middlesex  or  Yorkshire  has  been  registered   Searches  in 

Middlesex  or 

with  an  absolute  or  good  leasehold  title,  no  search  need  be  made  Yorkshire 

registries. 

in  the  county  registry;  but  if  the  registration  is  with  a  possessory 
or  qualified  title,  a  search  should  be  made  for  the  period  not 
covered  by  the  registration  (//),  or  back  to  the  last  purchase  if 
that  is  considered  sufficient. 

The  searches  usually  made  in  the  case  of  unregistered  land  Searches  in 

Central  Office 

in  the  Land  Registry  Office  under  the  Land  Charges,  &c.,  Acts,  or  under  Land 

Charges  Act, 

and  in  the  Bankruptcy  Court  respectively  (i),  are  unnecessary  or  in  Bank- 
in  the  case  of  registered  land  where  the  registration  is  with  an 
absolute  title.  Nor  is  it  the  practice  to  make  any  such  searches 
in  the  case  of  land  registered  with  a  jjossessory  or  qualified  title 
if  the  vendor  was  himself  a  purchaser  for  value  from  a  former 
registered  proprietor.     If   the  vendor  was  the   first   registered 

(/)  As  to  searches  geuerallj',  see  it.  284 — 295. 

(g)  E.  106. 

(//)  Act  of  1875,  s.  127,  as  amended. 

(i)  As  to  bankruptcies,  see  Act  of  1875,  s.  43,  as  amended. 
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proprietor,  or  derived  his  title  otherwise  than  as  a  purchaser  for 
value  from  the  first  registered  proprietor,  searches  should  he 
made  against  him  as  in  the  case  of  unregistered  land,  but  no 
notice  need  be  taken  of  any  incumbrances  which  may  be  found 
on  such  search,  unless  they  have  priority  to  the  estate  conferred 
by  first  registration. 

The  same  observation  applies  to  searches  in  the  registers 
of  charges  kept  by  local  authorities  in  respect  of  local 
improvements. 

The  usual  inquiries  should  be  made  of  the  tenant  or  occupier 
as  to  the  nature  and  terms  of  his  tenancy  as  in  the  case  of 
unregistered  land. 

Having  regard  to  s.  13  of  the  Act  of  1897,  a  purchaser  need 
make  no  inquiry  about  succession  duty  or  estate  duty  unless  the 
liability  to  such  duty  is  noted  on  the  register,  or  unless,  in  the 
case  of  a  possessory  title,  the  liability  was  subsisting  or  capable 
of  arising  at  the  date  of  the  original  registration,  or,  in  the  case 
of  a  qualified  title,  was  included  in  the  exceptions  made  on  the 
original  registration  (A). 

In  the  case  of  land  about  to  be  registered,  a  private  or  official 
search  of  the  Index  Map,  General  Map,  and  parcels  book  and 
list  of  pending  applications  should  be  made  (/). 

As  regards  land  registered  with  a  possessory  title,  where  A., 
the  first  registered  proprietor,  has  sold  and  transferred  the  land 
to  B.,  who  is  now  selling  to  C,  it  is  apprehended  that  C.  will  be 
entitled  to  inspect  at  the  registry  the  instrument  of  transfer 
from  A.  to  B.,in  order  to  see  that  it  contains  apt  words  to  imply 
the  statutory  covenants  for  title,  or,  if  such  covenants  have  been 
entered  into  by  a  duplicate  or  separate  deed  in  the  possession  or 
power  of  the  vendor,  to  see  such  deed  and  have  it  handed  over 
to  him  on  completion  ()ii). 

The  Act  of  1875,  s.  5,  enables  a  purchaser  to  register  with  the 

(A-)  Act  of  1875,  ss.  30—32;  it.  208—211. 
(0  Rr.  12—14,  269c,  283. 
{m)  B.  284. 
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consent  of  the  vendor  before  taking  a  conveyance.  In  the  case 
of  a  possessory  title  this  is  undesirable,  as  the  proprietor  must 
be  able  to  furnish  an  abstract  of  title  to  the  interests  paramount 
to  the  estate  conferred  by  first  registration.  By  omitting  to 
take  a  conveyance,  the  legal  estate  would  be  left  outstanding, 
and  the  contract  for  sale  would  become  part  of  the  title. 

2.  Assurances  on  Sale,  and  Matters  relating  to  the 
Completion  of  a  Purchase. 

On  the  completion  of  the  purchase  the  vendor  must  execute  instrument  of 

transfer.  - 

an  instrument  of  transfer  in  the  Form  No.  20  in  the  First 
Schedule  to  the  Eules  or  in  such  one  of  the  subsequent  forms  as 
may  be  applicable  to  the  case,  in  order  to  enable  the  purchaser 
to  be  registered  as  proprietor  in  his  place. 

The   prescribed    form    does   not   contain    a   receipt   for    the  Prescribed 

form  contains 

purchase-money  either  in  the  body  of  the  deed  or  mdorsed  on  no  receipt  for 

consideration. 

it.  Consequently  s.  56  of  the  Conv.  Act,  1881,  providmg  that 
such  a  receipt  shall  be  a  sufficient  authority  for  the  payment  of 
the  purchase-money  to  the  solicitor  producing  the  deed,  does  not 
apply.  This  defect  may  be  remedied  by  adding  a  receipt  either 
in  the  body  of  the  deed  or  in  a  memorandum  written  at  the 
foot  of  it. 

Again,  though  r.  99  allows  the  addition  of  words  implying  impHed  cove- 
the  statutory  covenants  for  title,  it  seems,   having  regard   to  do  not 
s.  16  (3)  of  the  Act  of  1897,  that  the  covenants  so  implied  will  declared  not  to 
not  cover  liabilities,  rights  and  interests  which,  by  s.  18  of  the  brances. 
Act  of  1875,  as  amended  by  the  Act  of  1897,  are  declared  not  to 
be  incumbrances.     This  also  may  be  met  by  adding  a  few  words 
to  the  form,  though  where  there  is  a  conveyance  operating  under 
s.  49  of  the  Act  of  1875  it  seems  that  s.  16  (3)  ought  not  to 
apply. 

The  transfer  confers  on  the  transferee  the  fee  simple  iclien  Transfer  does 

7      •  I'll  1         T     1  1  •  ^^°*'  pass  fee 

registered,  i.e.,  when  it  has  been    completed   by  the   registrar  simple  until 

,..,.,  •  T-.    (>  registration 

entering   in  the  register  the  transieree  as  proprietor.     Before  complete. 
■  this  can  be  done,   the  transfer  must  be  delivered  by  post  or  uecesbSj°to 
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otherwise  at  the  registiy  with  the  proper  Inland  Revenue 
(including,  it  is  conceived,  the  increment  value  duty  stamp) 
and  Land  Registry  fee  stamps  affixed  thereto  or  impressed 
thereon,  and  accompanied  by  the  land  certificate  (n).  Notice  of 
the  delivery  will  be  sent  to  the  vendor  at  his  registered  address, 
■and,  unless  the  execution  is  admitted  by  him,  the  registration 
will  not  be  completed  until  after  the  expiration  of  three  clear 
days  from  the  posting  of  the  notice  {<>).  The  instrument  of 
transfer  will  be  retained  at  the  office  (j)).  On  this  account  a 
duplicate  is  frequently  taken. 

In  the  meantime  and  until  the  registration  has  been  completed, 
the  transfer  (if  in  the  Form  No.  20  as  it  stands)  will  have  passed 
to  the  transferee  an  estate  for  life  only,  there  being  no  apt  words 
to  carry  the  fee  simple.  A  purchaser  of  freeholds  cannot  be 
expected  to  pay  the  purchase-money,  so  as  to  lose  all  control 
over  it,  until  he  has  acquired  the  fee  simj)le  either  on  or  off  the 
register  ;  hence  it  has  become  the  practice  to  add  the  words 
"in  fee  simple"  after  the  name  of  the  transferee  in  the  prescribed 
form. 

On  the  completion  of  the  purchase  the  vendor  should  hand 
over  the  land  certificate  to  the  purchaser,  and  the  latter  should, 
unless  protected  by  a  priority  notice,  at  once  deliver  the  instru- 
ment of  transfer  and  the  land  certificate  to  the  registrar  for 
registration.  By  taking  possession  of  the  land  certificate 
immediately  after  the  payment  of  the  purchase-money,  and 
delivering  it  at  once  at  the  office  with  the  transfer,  the  purchaser 
prevents  risk  of  the  registration  of  adverse  interests,  except 
cautions  and  notices  of  leases,  between  the  execution  of  the 
instrument  of  transfer  and  its  registration. 

The  Act  of  1897,  s.  8  (2),  provides  that  if  only  a  part  of  the 
land  comprised  in  the  land  certificate  is  sold,  the  vendor  must  at 
his  own  expense  produce  it,  or  procure  its  production,  to  the 


(//)  Er.  111—113. 
(o)  Er.  118,  322. 
{p)  E.  119. 
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registrar  for  the  purpose  of  completing  the  registration ;  and 
that  if  it  is  lost,  he  must  pay  the  cost  of  the  proceedings  required 
to  enable  the  registrar  to  proceed  without  it. 

If,  in  accordance  with  this  section,  the  vendor  retains  the  land  Provisional 

registration  on 

certificate,  the  purchaser  will  lose  the  protection  afforded  by  the  sales  in  lots. 
possession  of  it.  It  is  therefore  recommended  that  whenever 
the  original  land  certificate  relates  to  land  sold  in  lots,  or  to  land 
retained  by  the  vendor  as  well  as  to  the  land  sold,  there  should 
be  a  joint  application  under  r.  157,  before  completion,  to  obtain 
a  provisional  registration  of  each  purchaser  (q). 

Forms  22,  25,  and  27  maj'  now  be  relied  on  as  conveyances  of  Conveyances 

to  the  uses  or 

freeholds  to  the  uses  or  of  leaseholds  on  the  trusts  of  a  settle-  on  the  trusts 

of  a  settle- 
ment, though  a  few  words  added  may  improve  the  forms.     The  ment. 

rules  now  authorise  leaseholds  to  be  transferred  to  the  tenant 

for  life  instead  of  to  the  trustees  of  the  settlement  (?•)• 

Where  the  land  purchased  is  to  be  held  upon  trust  for  sale,  the  Plan  to  be 

adopted  where 

trustees  must  be  registered  as  proprietors,  and  there  must  be  a   land  is  to  be 

_      '='        .  ^       '■  '  held  on  trust 

separate  declaration  of  trust.     If  necessary,  the  interests  of  the  for  sale, 
beneficiaries  may  be    protected    by    restrictions   and   cautions 
entered  on  the  register  (s). 

Where  freeholds  and  copyholds  are  sold  together,  there  should  Plan  to  be 

adopted  where 

be,  first,  a  deed  of  conveyance  of  the  freeholds  and  covenant  to  freeholds  and 

copyholds  are 

surrender  the  copyholds  in  the  usual  form,  and,  secondly,  an  sold  together. 
instrument  of  transfer  as  to  the  freeholds.  The  deed  of  conveyance 
will  bear  the  ad  valorem   and  increment  value  stamp   for   the 
freeholds,    and    the    instrument    of    transfer    will   require    no 
stamp  (t). 

3.  Mortgages  and  Charges. 

The  Acts  enable  a  registered  proprietor  to  charge  the  land  Rights  con- 
ferred on 
with  the  payment  of  money,  and  they  confer  on  the  chargee  the  chargee 

(</)  As  to  the  pi-ovisional  registration  of  charges,  see  r.  174. 
(V)  S.  L.  Act,  1882,  s.  24;  rr.  G9,  128 ;  Forms  22  and  27. 
(s)  Form  8. 
{t)  E.  123. 
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right  to  enter  into  possession  or  receipt  of  the  rents  and  profits, 
the  right  to  enforce  foreclosure  (ii)  or  sale  as  if  he  were  a  mort- 
gagee, and  the  powers  conferred  by  s.  19  of  the  Conv.  Act,  viz., 
to  sell,  to  insure  against  fire,  to  appoint  a  receiver,  and,  when  in 
possession,  to  cut  timber  (x). 

If  the  chargee  takes  possession,  it  is  apprehended  that  he  will 
acquire  a  chattel  interest  similar  to  that  of  a  judgment  creditor 
under  an  elegit,  but  it  is,  perhaps,  doubtful  whether  s.  25  of  the  Act 
of  1875  will  enable  him  to  distrain  for  rent  and  enforce  any  cove- 
nant or  condition  contained  in  a  lease  subsisting  at  the  time  when 
possession  is  taken  (?/).  He  will,  it  seeitis,  have  the  power  of 
leasing  conferred  by  the  Conv.  Act,  1881  (z). 

A  chargee  does  not  by  virtue  of  the  charge  get  the  legal  estate, 
but  he  has  power  to  dispose  of  it  under  his  power  of  sale  (a), 
and  may,  after  he  would  have  acquired  a  title  under  the  Statutes 
of  Limitation  if  the  land  had  been  unregistered,  apply  for  recti- 
fication (b).  No  provision  has  been  made,  in  the  case  of 
rectification,  for  the  grant  of  a  new  land  certificate  (c). 

It  has  been  suggested  that  the  instrument  of  charge  should 
contain,  besides  the  charge  itself,  a  conveyance  of  the  land  to 
the  chargee,  subject  to  'redemption,  so  as  to  give  him  the  legal 
estate.  But  as  such  a  conveyance  would  merely  take  eftect  (d) 
as  a  disposition  off  the  register,  and  might  at  any  time  be 
defeated  by  a  registered  transfer  for  value  (<?),  it  confers  no  real 
advantage.  Moreover,  it  is  more  convenient  for  the  mortgagee 
to  have  the  custody  of  the  deed  passing  the  legal  estate,  and  it 


(it)  See  WeyonoHth  v.  Davis,  1908,  2  Ch.  169 ;  77  L.  J.  Ch.  585. 

{a')  Act  of  1875,  ss.  22—28;  Act  of  1897,  s.  9. 

{y)  See  Conv.  Act,  1881,  s.  11.  At  any  rate,  tliere  is  a  question  whether, 
in  the  case  of  a  possessory  title,  the  chargee  could  eject  a  trespasser  without 
showing  that  he  had  the  legal  estate:  AUen  v.  Woods  (1893),  68  L.  T.  143. 

(z)  Conv.  Act,  1881,  ss.  2  (vi.),  18. 

(a)  Act  of  1875,  s.  27. 


(i)  Act  of  1897,  s.  12. 
(c)  By.  152,  164,  263. 
(r/)  Act  of  1875,  s.  49. 
(e)  Act  of  1875,  ss.  30—32. 
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seems  contrary  to  the  principle  of  the  Acts  that  a  dealing  taking  Except  where 
effect  off  the  register  should  appear  on  the  face  of  a  registered  taken, 
charge.     The  plan  is  therefore  not  recommended,  except  where  a 
duplicate  is  taken  of  the  registered  charge. 

If  the  proposed    security   comprises  other   property   besides  Comse  to  be 

taken  where 

registered  land,  so  that  a  mortgage  deed  is  necessary,  as  regards  unregistered 

.  n        1        n  1  •  land  included 

that  other  property,  it  will  generally  be  found  convenient  to  insecurity. 
have  (1)  a  mortgage  deed  in  the  ordinary  form  comiDrising  the 
registered  land  as  well  as  the  other  property,  and  (2)  an  instru- 
ment of  charge  for  the  purpose  of  comj)leting  the  transaction  on 
the  register,  so  far  as  regards  the  registered  land.  The  mort- 
gage deed  will  bear  the  ad  valorem  stamp,  and  the  charge  will 
require  no  stamp. 

Sometimes,  e.g.,  where  there  is  a  trust  deed  to  secure  Sometimes 
debentures,  the  lenders  may  be  advised  to  require  a  security  in  transfer  to 
the  ordinary  form  accompanied  by  an  absolute  transfer  of  the  desirable. 
freehold  land  instead  of  an  instrument  of  charge,  so  as  to  enable 
them  to  be  registered  as  proprietors.  This  somewhat  dislocates 
the  working  of  the  register.  The  advantage,  however,  to  the 
mortgagees  would  be  that  they  could  obtain  a  title  to  the  land 
under  the  Statutes  of  Limitation  without  applying  for  rectifica- 
tion (/).  A  question  has  been  raised  at  the  Land  Registry 
whether  a  transfer  for  giving  effect  to  a  duly  stamped  mortgage 
does  not  bear  a  stamp  not  exceeding  10s.,  but  under  r.  123 
the  transfer  should  be  free  from  duty.  There  is  no  difference 
in  principle  between  the  registration  of  a  charge  or  a  transfer  ; 
the  i^roprietor  in  either  case  acquires  the  right  to  transfer 
the  land  on  the  register.  No  doubt  ad  valorem  fees  are  payable 
on  the  registration  of  the  transfer  in  the  same  way  as  in  the  case 
of  a  charge.  The  mortgagor  can  protect  his  right  of  redemption 
by  a  caution  ;  the  mortgagee  would  object  to  a  restriction. 

Mortgages  by  deposit  have  been  dealt  with  in  the  first  part  of 
this  dissertation. 

The  practice  in  the  case  of  flats,  music-halls,  hotels,  and  other  practice  in 
like  property  where  the  mortgagee  requires  special  provisions  for  mortgages  of 
(/)  Act  of  1897,  s.  12. 
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special  classes  his  protection,  and  in  particular  requires  to  be  in  a  position, 
when  he  desires  to  take  possession,  to  oust  the  tenants  as 
trespassers,  is  not  to  rely  exclusively  on  a  registered  charge,  but 
to  take,  in  addition,  a  conveyance,  in  the  case  of  freeholds,  of  the 
legal  estate  which  is  protected  by  a  restriction,  and  a  sub-demise, 
in  the  case  of  leaseholds,  of  a  mortgage  term  which  is  protected 
by  notice  under  s.  50  of  the  Act  of  1875  (g). 

Deed  off  the  The  conveyance  or  sub-demise,  with  all  the  special  provisions, 

register  where  t-i  i  ttj-ji  i 

necessary,  may  be  mserted  in  the  charge  when  a  duplicate  is  taken,  but 
is  best  effected  by  a  separate  deed  off  the  register,  and  this 
should  always  be  done  where  the  registered  charge  is  effected 
under  r.  96  of  land  in  a  compulsory  area  about  to  be  regis- 
tered; for  in  that  case  the  form  of  the  charge  shows  that  the 
land  has  not  been  registered  at  the  date  of  the  charge,  and 
accordingly  that  the  mortgagor  has  not  acquired  the  legal  estate 
or  term. 

Restriction  or        jf  the  usual  foi'm  of  restriction  now  in  use  for  protecting  the 

notice  to 

protect  legal      legal  estate  of  a  mortgagee  be  adopted,  this  will  not  prevent 

estate  or  term.        " 

subsequent  charges  from  being  registered,  but  will  prevent  the 
proprietor  of  the  land  or  a  subsequent  chargee  from  disposing  of 
the  land  for  value  on  the  register  without  the  consent  of  the 
mortgagee.  When  the  mortgagee  consents  to  the  registration  of 
such  a  disposition,  he  must  make  arrangements  to  get  back  the 
legal  estate  directly  after  the  registration  of  the  transfer  and  to 
continue  the  restriction  against  the  new  proprietor. 

It  is  the  effect  of  the  overriding  statutory  power  of  disposition 
given  to  the  registered  proprietor  (Act  of  1875,  s.  30),  and  also  to 
the  proprietor  of  a  charge  under  s.  27  of  the  Act  of  1875,  which 
renders  the  restriction  necessary. 

A  notice  of  the  mortgage  term  under  s.  50  works  well,  for 
every  registered  disposition,  whether  for  value  or  not,  will,  so 
long  as  the  notice  is  on  the  register,  take  effect,  subject  to  the 
mortgage  term  so  protected.     In  fact,  this  notice  works  so  well 

(g)  The  possession  of  the  legal  estate  or  term  may,  in  the  case  of  a  posses- 
sory title,  protect  the  mortgagee  against  undisclosed  equities  :  Cajiital  and 
Counties  Bk.  v.  Ilhodes,  1903,  1  Ch.  631  ;  "73  L.  J.  Ch.  336.     ' 
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that  it  is  possible  that  mortgages  by  means  of  long  terms  may 
again  come  into  vogue. 

Even  assuming  that  the  deposit  of  the  land  certificate  with  Why  deposit 

"  of  land  cer- 

the  mortfi^aeree  would  prevent  a  disposition  from  being  registered  tificate  cannot 

o    o  1-  -L  \^Q  used  to 

which   would   defeat   the   legal   estate   of   the   mortgagee,   this  protect  legal 

"  .  mortgage. 

method  cannot  be  adopted  without  preventing  the  registration  of 
subsequent  charges.  For  if  the  mortgagee  produces  the 
certificate  and  permits  a  subsequent  charge  to  be  registered,  the 
subsequent  chargee  will,  under  his  power  of  sale,  be  able  to 
defeat  the  legal  estate  of  the  first  mortgagee. 

Where  a  charge  contains  a  grant  of  a  sub-term  the  registrar  Effect  of 

registration 

will,  when  entering  the  charge  on  the  register,  add  the  words  of  a  charge 

"  with  ancil- 

"  with  ancillary  sub-term."     The  result  seems  to  be  the  same  larysub- 

tenn." 

as  if  notice  of  the  term  were  registered  under  s.  50,  The  term 
takes  effect  under  s.  49  in  the  same  way  as  if  created  by  a  deed 
off  the  register ;  in  fact,  the  only  way  to  pass  the  registered 
freehold  or  leasehold  land  on  ilw  register  is  by  a  registered 
transfer.  Subject  to  this,  it  seems  that  the  registration  of  a 
charge  operates  as  a  registration  of  the  contents  of  the  charge, 
and  now  a  copy  of  each  registered  charge  is  bound  up  with  the 
land  certificate. 

Where  freeholds  in  a  compulsory  area,  but  not  ^et  registered,  purchases  and 
are  purchased,  and  part  of  the  purchase-money  is  to  be  raised  freehold  land 
by   mortgage,    then,   if    the   vendor  is  owner  in  fee  simple   or  puisoryarea 
the  legal  estate  is  outstanding,  registration  may  be  evaded  or  concurrently. 
postponed  by  adopting  the  following  plan  : — 

1.  If  the  legal  estate  is  vested  in  the  vendor,  he  should  ])y  a  AVhere  vendor 
voluntary  conveyance  (//),  dated  the  day  before  the  conveyance  oVthe  legal 
to  the  purchaser,  convey  the  legal  estate  unto  and  to  the  use  of  outstanding, 
a  trustee  (nominated  by  the  intending  mortgagee)  in  fee  simple  title  to' be 
in   trust  for  the  vendor  in  fee  simple.     The  vendor  will  then 
convey  the  equitable  fee  simple  to  the  purchaser,  and  the  recitals 
will  show  that  the  legal  estate  is  outstanding  in  the  trustee.  The 

(,/()  As  no  beneficial  interest  passes,  the  stamp  would  only  be  lOs.,  see 
Fin.  (1909-10)  Act,  1910,  s.  74  (6). 
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purchaser  can  then  mortgage  the  land  in  common  form,  the 
trustee  joining  to  convey  the  legal  estate. 

Thus,  as  the  purchaser  never  gets  the  legal  estate,  the  com- 
pulsory provisions  of  s.  20  of  the  L.  T.  Act,  1897,  cannot  affect 
him.  Only  when  he  takes  a  reconveyance  will  he  be  bound  to 
register. 

It  is  desirable  that  the  mortgage  should  contain  a  cove- 
nant by  the  mortgagor  not  to  register  without  the  consent 
of  the  mortgagee,  for  if  the  equity  of  redemption  is  regis- 
tered, then  when  the  mortgagee  sells  under  his  power 
of  sale  he  will  (?)  have  to  proceed  under  rr.  151  and 
152. 

2.  If  the  legal  estate  is  outstanding,  then  this  must  be  got  in 
by  the  mortgage,  and  not  by  the  conveyance  to  the  purchaser. 

3.  If  the  vendor  is  himself  to  advance  the  money  and  the 
legal  estate  is  vested  in  him,  then  nothing  is  wanted  beyond  the 
ordinary  conveyance  (which  will  leave  the  legal  estate  in  the 
vendor,  because  the  purchaser  does  not  register),  followed  by  a 
mortgage. 

In  this  case  it  is  essential  that  the  purchaser  should  covenant 
in  the  mortgage  not  to  register,  and  that  a  caution  against 
registration  should  be  lodged,  for  the  registration  of  the 
purchaser  as  proprietor  would  divest  the  mortgagee  of  his  legal 
estate. 
Cases  where  Where  a  veudor  is  selling  as  tenant  for  life   under  the  S.  L. 

registration  of       .     ,  ,  -,  pi  j  i 

title  cannot  Acts,  or  as  a  mortgagee  under  a  power  ot  sale,  or  as  a  trustee 
holding  on  trust  for  sale,  and  the  legal  estate  is  not  outstanding, 
s.  20  of  the  L.  T.  Act,  1897,  cannot  be  evaded.  If  in  such  a 
case  part  of  the  purchase-money  is  to  be  raised  by  mortgage, 
and  the  mortgagee  requires  the  legal  estate,  three  courses  are 
open  to  him  : — 

1.  He  may  adopt  the  scheme,  recommended  below  in  the  case 
of  leaseholds,  of  taking  a  mortgage  executed  as  an  escrow,  to  be 


(i)  See  L.  T.  Act,  1897,  s.  16.     Cf.  Be  Voss  (1910),  55  Sol.  J.  12. 


be  evaded. 
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delivered  and  dated  after  lirst  registration  of  the  land  is  com- 
pleted. It  has  been  doubted  whether  this  course  is  not  too 
dangerous  to  be  followed.  No  question  of  fees  under  paragrai^h  E 
of  the  Fee  Order,  1908,  is  involved.  Until  it  is  decided  that  a 
recital  of  seisin  and  registration  of  title,  known  to  both  parties 
to  be  untrue,  can  operate  to  pass  the  legal  estate  by  estoppel, 
this  latter  mode  of  acquiring  the  legal  estate  before  registration 
cannot  be  advised. 

2.  He  may  be  registered,  or  take  a  transfer  on  the  register 
instead  of  a  registered  charge ;  but  this  dislocates  the  working 
of  the  register. 

3.  Or  he  may  carry  out  the  transaction  by  means  of  the 
following  scheme,  which,  though  highly  complicated,  appears  to 
be  in  accordance  with  the  modern  practice. 

After  the  conveyance  to  the  purchaser,  which  does  not 
until  the  land  is  registered  pass  the  legal  estate,  and  before 
registration,  the  mortgagee  takes  a  mortgage  from  him  in 
common  form,  with  the  provisions  which  will  be  found  in 
Precedent  XX.,  p.  1144,  inf. 

It  will  be  seen  that  the  scheme  involves — 1st,  conveyance  to 
purchaser  ;  2nd,  mortgage ;  3rd,  registered  charge ;  4th,  appli- 
cation  for  restriction ;  and  5th,  short  conveyance  for  getting  in 
legal  estate. 

Where  a  new  lease  is  granted  the  compulsory  provisions  in  concurrent 

,111  TT  1  1  11    purchase  and 

rr.  68 — 70  cannot  well   be    evaded   or   postponed ;    nor  would  mortgage  of 
a  vendor  of  leaseholds  consent  to  the  legal  term  being  left  in  him  within  the 
after  assignment,  because  he  would  remain  liable  to  the  lessor  area. 
on  the  covenants  in  the  lease. 

To  avoid  the  fees  payable  under  paragraph  E  of  the  Fee 
Order,  1908,  on  registering  notice  under  s.  50  of  the  Act  of  1875 
of  the  legal  sub-term  which  would  be  created  under  the  deed  of 
further  assurance  (which  would  be  executed  if  the  scheme  last 
described  in  reference  to  freeholds  were  adapted  to  leaseholds), 
the  following  plan  is  now  adopted  where  the  mortgagee  requires 
a  legal  term  to  support  his  security. 

p.  70 
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A  mortgage  by  sub-demise  is  executed  as  an  escrow,  duly 
stamped  but  left  undated. 

The  mortgagee's  solicitor  is  given  the  conduct  of  the  registra- 
tion proceedings  (A).  The  escrow  is  handed  to  him  with 
instructions  not  to  date  or  dclicer  it  to  the  mortgagee  till  the 
title  is  registered. 

As  soon  as  the  date  of  first  registration  is  fixed  {I)  the  mort- 
gage will  be  dated  and  shown  again  to  the  registrar,  so  that  the 
notice  under  s.  50  may  refer  to  the  right  date. 

The  mortgage  usually  contains  recitals  of  the  mortgagor's 
title  to  the  lease,  of  the  execution  of  a  charge  under  r.  96,  of 
the  registration  of  the  mortgagor's  title  "  before  the  execution 
of  these  presents,"  of  the  intention  to  register  a  notice  under 
s.  50,  to  hand  over  the  land  certificate  when  issued,  and  that 
the  provisions  of  the  mortgage  are  to  govern  the  rights  of  the 
parties. 

The  transaction  is  thus  carried  out  by  means  of  the  mort- 
gage, registration  of  notice  under  s.  50,  and  a  registered 
charge  (/»)• 


Estoppel  Ly 
recitals  in 
mortgciges  of 
land  about  to 
be  registered. 


(A-)  See  r.  104,  wliicli  shows  that  a  charge  executed  under  r.  96  will  not  be 
registered  if  the  registration  of  the  title  falls  through. 

(0  Er.  23,  47,  95,  111. 

['Ill)  It  has  been  suggested  that  the  legal  estate  or  term  might  be  obtained 
under  a  mortgage  off  the  register  by  means  of  estojipel,  notwithstanding 
that  the  mortgage  was  executed  before  first  registration  of  the  title,  and 
therefore  before  the  mortgagor  acquired  the  legal  estate. 

Thus,  if  a  lessor  having  no  estate  in  the  land  purports  to  grant  a  lease  and 
subsequently  acquires  the  land,  the  lessee  will  acquire  the  legal  estate  by 
estoppel:  Co.  Liti  47  b,  48  a;  Bawlyn's  Case  (1587),  4  Co.  Eep.  52  a. 

In  the  case  of  freeholds  there  would  have  to  be  a  clear  recital  of  seisin  and 
of  the  registration  of  the  title  of  the  moitgagor,  though  he  had  not  regis- 
tered. In  the  case  of  leaseholds  the  necessary  recitals  would  be  of  the  lease 
or  assignment  and  of  the  registration  of  the  mortgagor. 

There  are  at  least  two  difficixlties  in  adopting  the  view  that  by  estoppel  the 
legal  estate  would  be  got  in  upon  registration  of  the  title  :  first,  it  is  not 
a  case  in  which  the  mortgagor  has  no  interest  in  the  land  at  the  date  of  the 
mortgage,  for  he  can  pass  or  create  an  equitable  estate  or  term ;  and 
secondly,  there  appears  to  be  no  case  in  which  a  jjurchaser  has  been  held 
entitled  to  take  advantage  of  an  untrue  recital  which  he  knew  to  be  untrue. 

As  to  a  subsequent  disposition  operating  to  feed  the  estoppel  raised  under 
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As  to  other  Matters. 
When  the  owner  leases  for  a  hfe  or  lives,  or  for  more  than  Applications 

for  registering 

twenty-one  years,  or  grants  a  lease  for  a  less  term  iinaccom-  notices  of 

.     ,  .  •  .  leases. 

panied  by  actual  occupation,  or  enters  into  an  agreement  for 
such  a  lease,  the  person  entitled  to  or  interested  in  the  lease  or 
agreement  should  apply  to  the  registrar  to  have  a  notice  of  it 
entered  on  the  register  under  ss.  50  and  51  of  the  Act  of  1875  (»). 
These  sections  apply  also  to  mortgage  terms. 

Any  disposition  by  way  of  sale,  mortgage,  lease,  or  otherwise  What  disposi- 

.  ,  .  .  tions  must  be 

or  any  unregistered  interest  m  registered  land,  and  also  any  by  unregis- 
tered deed, 
disposition  by  a  registered  proprietor,  not  being  a  transfer  or 

charge  of  the  whole  fee  simple,  or  the  mines  and  minerals  (o),  or 
the  whole  registered  leasehold  interest,  must  be  by  an  unregis- 
tered deed  just  as  if  the  land  were  not  registered ;  and,  unless 
arrangements  are  made  for  a  restriction,  the  person  entitled 
under  the  unregistered  deed  (not  being  a  lease)  should  apply  to 
the  registrar  to  register  a  caution  against  the  land  under  s.  53  of 
the  Act  of  1875  (j/). 

In  the  case  of  all  such  dispositions  off  the  register,  including  investigation 
the  grant  of  easements  (^y),  and  the  grant  of  leases,  it  is  not  the  dealing 
sufficient  for  the  inirchaser  or  lessee  to  see  that  he  is  dealing  the  register, 
with  the  registered  proprietor,  but  he  must  investigate  the  title 
off  the  register. 

For  the  purposes  of  such  investigation,  the  abstract  in  the  case 
of  an  absolute  title  should  go  back  to  the  last  transfer  for  value 
on  the  register  (r),  and  in  the  case  of  a  possessory  title  should 

a  i^rior  disposition,  and  as  to  the  reqviisites  of  estoppel,  see  Omrard,  &c.  Socij. 
V.  SmithsoN,  1893,  1  Ch.  1 ;  62  L.  J.  Ch.  138  ;  Norton  on  Deeds,  194  et  seq., 
568,  569. 

(»)  See  rr.  201—206. 

(o)  Foi-ms  28—33. 

Ip)  Er.  226—233. 

((/)  Act  of  1875,  s.  49  ;  Dai/rell  v.  ZToore  (1840),  12  A.  &  E.  356  ;  9  L.  J.  Q.  B. 
299. 

(r)  Act  of  1875,  s.  30. 

70—2 
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also  include  the  title  to  estates,  rights  and  interests,  paramount 
to  the  fee  simple  acquired  by  first  registration  (s).  It  should  also 
be  shown  that,  if  the  intending  vendor  or  lessor  is  a  tenant  for 
life,  mortgagee  or  trustee,  he  has  the  power  to  grant  the  easement 
or  lease  in  question. 

As  to  settlements  of  registered  land,  see  Yol.  II.,  under  the 
heading  of  "  Settlements." 

(s)  Act  of  IS'o,  ss.  8,  32. 


DIVISION   Y. 

FORMS  AND  PRECEDENTS  RELATING  TO 
REGISTERED  LAND  OR  LAND  IN  A  COM- 
PULSORY   DISTRICT. 


Section  I. 

SPECIAL  CONDITIONS  OF  SALE, 
(i.)  Special  Conditions  of  Sale  applicable  to  Registered  Land. 

1.  The  property  was   on   the   day  of  registered,  Title  to  com- 

IHGIICG  wittl 

under  the  Land  Transfer  Acts,  1875  and  1897,  in  the  name  of  conveyanceon 
the  Vendor  [or  of  X.  Y.,  of,  &c.]  with  a  possessory  title  on  the  re^stered"^* 
occasion  of  the  purchase  thereof  from ,  which  purchase  was  proprietor  with 

■••  ■■•  possessory 

carried  into  effect  by  an  Indenture  dated  the  day  of .  title. 

The  abstract  of  title  [to  each  Lot]  shall  commence  with  the  said 
Indenture  [or,  The  abstract  of  title  to  each  Lot  the  purchase- 

mone}'  whereof  shall  not  exceed  i' shall  commence  with  the 

said  Indenture,  and  the  abstract  of  title  to  each  Lot  the  purchase- 
money  whereof   shall  exceed   i, shall   commence  with    an 

Indenture  dated,  &c.,  being  a  Conveyance  on  a  sale  (or  as  the  case 
may  hej] ;  And  the  Vendor  will  (with  the  abstract)  give  to  the 
Purchaser  or  his  solicitor  the  usual  authority  to  inspect  the 
register  (a). 

2.  The    property   was    on    the  da}-    of  registered,  Title  to  com- 

under  the  Land  Transfer  Acts,  1875  and  1897,  in  the  name  of  ^^tmy''' 
the  Vendor  \or  of  X.  Y.,  of,  &c.l  with  a  possessorv  title  ;  and  declaration 
a  statutory  declaration  was  then   filed   at   the   Land   Piegistry  registration, 
stating  that  the  Vendor  [or  the  said  X.  Y.]  was  entitled  to  the 
property  in  fee  simple  for  his  own  benefit.     The  Vendor  will 

deliver  to  the  [each]  Purchaser  or  his  solicitor  an  abstract  con- 
sisting of  a  copy  of  the  land  certificate  and  the  said  statutory 

(a)  See  Form  G7  in  the  Eules. 
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Commence- 
ment of  title 
where  regis- 
tration is  with 
quahfied  title. 


Commence- 
ment of  title 
on  sale  by 
chargee. 


Commence- 
ment of  title 
on  sale  by 


declaration,  together  \Aith  an  authority  to  inspect  the  register  ; 
And  the  [each]  Purchaser  shall  accept  the  said  statutory  declara- 
tion as  conclusive  evidence  that  no  estate,  right  or  interest 
adverse  to  or  in  derogation  of  the  title  of  the  Vendor  [or  the  said 
X.  Y.]  was  subsisting  or  capable  of  arising  at  the  time  of  first 
registration  [unless  he  shall  within  seven  days  from  the  day  of 
sale  give  a  notice  in  writing  to  the  Vendor's  solicitor  requiring 
an  abstract  of  the  title  prior  to  first  registration  and  offering  to 
pay  for  the  same,  in  which  case  an  abstract  of  such  title  shall  be 
delivered  to  him  accordingly,  such  abstract  to  commence  with 
an  Indenture,  &c.  (6)]  . 

3.  The  property    was    on  the   day  of    registered, 

under  the  Land  Transfer  Acts,  1875  and  1897,  in  the  name  of 
the  Vendor    [or  of  X.  Y.,  of,  &c.]  with  a  qualified  title,  estates, 

rights  and  interests  arising  before  the  day  of  being 

excepted  from  the  effect  of  registration.  The  Vendor  will 
deliver  to  the  Purchaser  or  his  solicitor  an  abstract  consisting  of 
the  land  certificate,  together  with  an  authority  to  inspect  the 
register.  The  Vendor  will  also  make  a  statutory  declaration  (to 
be  prepared  by  and  at  the  expense  of  the  Purchaser)  to  the  effect 
that  he  has  been  in  possession  or  receipt  of  the  rents  and  profits 
of  the  property  since  the  date  of  first  registration  [or  since  the 

day  of ] ,  and  that  during  that  time  no  adverse  claim 

has  been  made  thereto ;  And  the  Purchaser  shall  accept  such 
declaration  as  conclusive  evidence  that  no  estate,  right  or  interest 
adverse  to  or  in  derogation  of  the  registered  title  is  now 
subsisting  or  capable  of  arising. 

4.  TiiH  property  is  registered  under  the  Land  Transfer  Acts, 
1875  and  1897,  with  an  absolute  title  [or  a  good  leasehold  title] 
[or  with  a  possessory  title,  the  date  of  first  registration  being 
the  day  of  ],  and  the  Vendor  is  the  registered  pro- 
prietor of  a  charge  on  the  said  property,  and  is  selling  under 
the  statutory  power  of  sale.  The  abstract  of  title  shall  com- 
mence with  the  certificate  of  charge  [or  with  an  Indenture  dated, 
&c.] ,  and  the  Vendor  will  (with  the  abstract)  give  to  the  Purchaser 
or  his  solicitor  an  authority  to  inspect  the  register. 

5.  The  Vendor  is  the  tenant  for  life  [or  a  person  having  the 

{h)  The  words  in  brackets  can  be  inserted  or  omitted  according  to  the 
circumstances.  Where  the  title  registered  is  absolute  or  "  good  leasehold  " 
a  special  condition  is  not  required. 
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powers  of  a  tenant  for  life]  within  the  meaning  of  the  Settled  tenant  for  life 
Land  Acts,  1882  to  1890,  under  a  Settlement  dated  the  "^-^f  Nettie- 

'  '    _  _  ment  made 

day  of ,  and  he  was  registered  as  proprietor  under  the  Land  pi-ior  to  first 

Transfer  Acts,  1875  and  1897,  on  the  day  of ,  with 

a  possessory  title.     The  abstract  of  title  shall  commence  with  the 
said  Settlement  [or  with  an  Indenture  dated,  &c.]. 

6.  The  property  was  sold  in  the  year to  X.  Y.,  of,  &c.,  where  first 

and   he   was   registered   as   the  first  proprietor  thereof  with  a  registered  pro- 

"  •■-•'•  prietor  with 

possessory  title,  but  no  conveyance  was  executed  to  him.   No  objec-  possessoi-jMitie 

IS  r6£rist6rGd 

tion  shall  be  taken  on  account  of  the  legal  estate  being  outstanding  without  taking 
or  otherwise  on  account  of  the  absence  of  such  conveyance.  ancT{c^r 

7.  The  description  of  the  property  [or  Lots]  contained  in  the 
particulars  is  based  on  the  description  contained  in  the  register,  -^^^  compensa- 
and  shall  be  taken  to  be  correct,  and  any  error  found  therein  ^^°^  for  error 

,  m  registered 

shall  not  annul  the  sale  nor  entitle  the  [any]  Purchaser  to  be  description  (tZ). 
discharged  from  his  purchase,  nor  shall  the  Vendor  or  the 
[any]  Purchaser  be  allowed  any  compensation  in  respect  thereof ; 
but  this  condition  is  not  to  prejudice  the  right  of  the  [any] 
Purchaser  to  claim  indemnity  under  the  Land  Transfer  Act, 
1897,  or  to  affect  the  liability  of  the  Vendor  to  refund  any 
indemnity  paid  under  that  Act. 

8.  (7'o  he  substituted  for  condition  8  (i.)  in  Precedent  I.,  Sect.  II., 

}).  1115,  inf.,  where  sale  is  by  tenant  for  life  under  a  Settlement  dated  Conveyance 
prior  to  first  registration  ivith  a  possessory  title.)     Upon  jDayment  ''^J^'^,  *['^'^®^*^^' 
of  the  remainder  of  the  purchase-money  at  the  time  and  place  tenant  for  life 
aforesaid,  the  Vendor  will  execute  to  the  Purchaser  a  Conveyance  ment  made 
by  deed  to  take  effect  under  the  provisions  of  the  Settled  Land  registration. 
Acts,  1882  to  1890,  as  if  the  land  were  unregistered,  and  also  an 
instrument  of  transfer  in  the  prescribed  form,  and  the  trustees  of 
the  Settlement  for  the  purposes  of  the  said  Acts  will  join  in  the 
conveyance  and  transfer  for  the  purposes  for  which  their  con- 
currence is  necessary.     The  conveyance   and  transfer  shall  be 
prepared  by  and  at  the  expense  of  the  Purchaser  and  left  by 
him  at  tbe  office  aforesaid  not  less  than  seven  days  before  the 
day  fixed  for  completion. 

(c)  See  Act  of  1875,  s.  5  (1),  It  is  assumed  in  the  above  condition  that  the 
contract  for  sale  to  X.  Y.  and  the  payment  of  the  purchase-money  can  be 
proved . 

{'})  If  the  boundaries  have  been  accurately  defined  (rr.  272,  273),  and 
the  whole  of  the  projierty  comprised  in  a  title  is  sold,  this  condition  shcnild 
be  omitted. 
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Provisional 
registration 
where  land 
certificate 
relates  also 
to  land 
retained 
by  Vendor. 


9.  (Wlicre  the  sale  is  in  one  Lot  and  the  land  rertificate  relates 
also  to  property  retained  hy  the  Vendor.)  The  present  land  certifi- 
cate relates  to  property  retained  by  the  Vendor  as  well  as  to  the 
property  now  sold.  The  Vendor  and  the  Purchaser  [of  each  Lot] 
shall  before  completion,  but  at  the  cost  of  the  Purchaser  [of  each 
Lot],  apply  under  Eule  157  for  the  provisional  registration  of  the 
Purchaser  [of  each  Lot] . 


Where  legal 
estate  is  out- 
standing in  a 
trustee  for 
Vendor  and 
the  Purchaser 
may  desire  to 
postpone 
registration 
and  raise  jDart 
of  the  pur- 
chase-money. 


Where  part  of 
the  purchase- 
money  is  to  be 
left  on  mort- 
gage with 
the  Vendor, 
and  the 
property  is 
not  to  be 
registered. 


"Where  the 
legal  estate 
was  originally 
vested  in  the 
Vendor,  and 
the  advance 
is  to  be 
made  by  a 
stranger. 


(ii.)  Special  Conditions  of  Scde  appliccd)le  to  Land  leithin  a 
Citmpulsory  Area  not  yet  registered  (e). 

10.  The  legal  estate  in  the  property  is  now  outstanding  in  a 
trustee  for  the  Vendor,  and  inasmuch  as  the  Purchaser  may 
desire  to  raise  part  of  the  purchase-money  by  a  mortgage  of  the 
property  and  to  postpone  the  registration  of  the  title  under  the 
Land  Transfer  Acts,  1875  and  1897,  the  trustee  shall  not,  unless 
the  Purchaser  so  requires,  join  in  the  conveyance  to  the  Pur- 
chaser, but  shall  at  the  expense  of  the  Purchaser  concur  in  any 
such  mortgage  to  convey  the  legal  estate. 

11.  The  sum  of  £ niay,  if  the  Purchaser  so  desires,  on 

completion  be  left  on  mortgage  of  the  fee  simple  of  the  property, 
to  carry  interest  at  the  rate  of  £ —  per  cent,  per  annum, 
reducible  on  jjunctual  jDayment  to  £ —  per  cent,  per  annum, 
and  if  that  arrangement  is  made  the  Purchaser  shall  on  comple- 
tion execute  a  mortgage  of  the  property  to  the  Vendor  for 
securing  the  said  sum  and  interest,  and  that  mortgage  shall 
contain  such  covenants  and  provisions  as  the  Vendor  may 
reasonably  require,  including  a  covenant  by  the  Purchaser  for 
himself  and  his  assigns  against  the  registration  of  the  property 
under  the  Land  Transfer  Acts,  1875  and  1897,  without  the 
consent  in  writing  of  the  Vendor,  and  an  authority  for  the 
Vendor  at  the  expense  of  the  Purchaser  to  lodge  a  caution  against 
the  registration  of  the  title. 

12.  For  the  purpose  of  enabling  the  [each]  Purchaser  to  raise 
part  of  his  purchase-money  on  the  security  of  the  property  [Lot 
purchased  bj^  him]  without  registering  the  title  under  the  Land 
Transfer  Acts,  1875  and  1897,  the  Vendor  will,  if  so  desired  by 
the  [a]  Purchaser  and  at  his  expense,  before  completion  convey 


(e)  See  Dissertation,  p.  1103,  sujj.,  as  to  temporarily  evading  the  couipnlsory 
provisions. 
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the  legal  estate  in  the  property  [Lot  purchased  by  him]  to  a 
trustee  nominated  by  the  [a]  Purchaser  in  trust  for  the  Vendor. 
If  the  [a]  Purchaser  elects  to  raise  part  of  his  purchase-money 
on  mortgage  of  the  property  [Lot  purchased  by  him],  the  said 
trustee  will  not  concur  in  the  conveyance  to  the  [such]  Purchaser, 
but  will  on  completion  join  at  the  expense  of  the  [such]  Purchaser 
in  the  intended  mortgage,  but  for  the  purpose  only  of  conveying 
the  legal  estate  to  the  intended  Mortgagee  in  fee  simple,  and  the 
said  trustee  shall  not  be  required  to  give  any  covenants  except 
those  implied  by  his  being  expressed  to  convey  as  trustee. 

13.  A  SUM  not  exceeding  two-thirds  of  the  purchase-money  clause  to  be 
may,  if  the  Purchaser  desires,  be  left  on  mortgage  of  the  property,  "^^  c^pul. 
to  carry  interest  at  the  rate  of  i'4  per  cent,  per  annum,  and  the  '^?'?'  p^°- 

''  J.  J.  '  visions  cannot 

deed  of  mortgage  and  the  instrument  of  charge,  under  Eule  96,  be  evaded  (/), 

T   1         and  the  Pur- 

for  giving  effect  to  the  same  on  the  register  shall  l^e  prepared  by  ciiaser  is  to 
the  Vendor,  and  shall  be  in  such  form  and  contain  such  cove-  leaVe  pM^of'' 
nants  and  provisions  as  may  reasonably  be  required  by  the  Vendor  jj'^ne^!^'''^'^''®" 
(including  in  the  case  of  the  mortgage  deed  an  irrevocable  power  mortgage, 
of  attorney  for  effecting  the  registration,  for  getting  in  the  legal 
estate  after  registration,  and  for  registering  a  restriction  for  pro- 
tecting the  same),  and  the  Purchaser  shall  immediately  after  the 
execution  of  the  conveyance  to  him  apply  for  the  registration  of 
his  title  under  the  Land  Transfer  Acts,  1875  and    1897,  and 
leave  with  the  registrar  for  registration  the  said  instrument  of 
charge  with  an  application  for  the  registration  of  the  said  restric- 
tion, and  shall  also  execute  and  deliver  the  said  mortgage  deed 
and  hand  over  the  land  certificate  when  obtained,  and  all  costs, 
charges  and  expenses  of  and  incidental  to  the  registration  of  the 
title,  the  negotiation,  preparation,   registration  and  completion 
of  the  mortgage,  the  instrument  of  charge,  the  getting  in  of  the 
legal  estate,  and  the  restriction,  shall  be  paid  by  the  Purchaser 
at  the  time  of  completion,  or  as  soon  thereafter  as  the  same  shall 
have  been  incurred. 


(/)  "WTiere  land  is  held  on  trust  for  sale,  or  is  sold  under  the  Settled  Land   Cases  to  which 
Acts,  or  by  a  mortgagee  under  a  power,  the  compulsorj'  provisions  cannot  j„\pii(f"^^ 
be  evaded,  see  Dissertation,  p.  1104,  sup. 

"Where  the  money  is  to  be  advanced  by  a  stranger,  no  such  clause  is 
required  ;  he  will  make  his  own  bargain. 

The  clause,  with  slight  modifications,  can  be  aclai)ted  to  leaseholds ;  in 
this  case  a  notice  under  L.  T.  Act,   1875,  s.   50,  will  take  the  place  of  the 
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Purchaser  of 
leaseholds  to 
prove  that  he 
has  been  regis- 
tered as  pro- 
prietor. 


14.  The  Purchaser  shall  upon  the  delivery  of  the  assignment 
to  him  forthwith  apply  to  be  registered  as  proprietor  of  the  said 
Lease  under  the  Land  Transfer  Acts,  1875  and  1897,  and  shall 
do  ail  things  necessary  to  complete  the  registration,  and  shall  as 
soon  as  the  land  certificate  is  issued  produce  the  same  to  the 
solicitors  of  the  Vendor,  or  furnish  such  other  evidence  as  the 
Vendor  may  require,  to  prove  that  the  title  to  the  said  Lease  has 
been  duly  registered,  and  shall,  if  the  Vendor  so  desires,  give  to 
him  an  irrevocable  power  of  attorney  to  effect  such  registration, 
and  the  said  assignment  shall  (if  the  Vendor  so  requires)  contain 
a  covenant  by  the  Purchaser  to  give  effect  to  this  clause  (g). 


Section  II. 

GENERAL  CONDITIONS  OF  SALE  OF  REGISTERED 
LAND  BY  AUCTION. 


Commence- 
ment of  title 
(absolute 
title). 


Legal  term 
will  not  pass 
until  registra- 
tion except  on 
surrenders. 


No.  I. 

GENERAL  CONDITIONS  of  Sale  of  Registered  Freehold 
Land  in  One  Lot. 

1  to  4.  {As  in  General  Conditions  of  Sale  by  Auction,  Prece- 
dent I.,  pp.  211 — 215,  sup.,  hut  omitting  in  condition  4  the  icords 
"  or  if  any  question  shall  arise  as  to  the  conveyance,"  and  the 
words  "  waive  the  question  "  Qi).) 

5.  {Absolute  title.)  The  Vendor,  who  is  the  registered  pro- 
prietor under  the  Land  Transfer  Acts,  1875  and  1897,  with  an 
absolute  title,  will  deliver  to  the  Purchaser  or  his  solicitor  an 
abstract  of  title,  consisting  of  a  copy  of  the  land  certificate  [or 

restriction,  and  the  mortgage  will  bo  executed  as  an  escrow  till  registration 
of  the  title,  so  as  to  avoid  the  further  assurance  and  the  additional  fees  under 
para.  E  of  the  L.  T.  Fee  Order,  1908,  see  Prec.  XXII.,  i7if. 

(g)  Until  first  registration  the  legal  term  in  leaseholds  having  forty 
years  to  run  or  two  lives  to  fall  in  within  a  compulsory  area  will  not  pass 
under  an  assignment  on  sale  (L.  T.  E.,  rr.  68  to  70),  so  that  the  vendor  will 
not  be  discharged  from  the  liability  under  the  lease  depending  on  his  privity 
of  estate.  This  does  not  apply  in  the  case  of  the  surrender  of  a  lease  to  the 
owner  of  the  immediate  reversion  :  r.  TO. 

(h)  Condition  4,  as  to  objections,  requisitions,  &g.,  will  not  be  required 
where  the  property  is  registered  with  an  absolute  title,  or  where  the  conditions 
preclude  any  inquiry  as  to  the  title  prior  to  first  registration. 

/ 
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of  the  entries  in  the  register  affecting  the  property],  together  with 
an  authority  to  inspect  the  register. 

5a.  {Possessory  title.)     The  Vendor  is  the  registered  proprietor  Ditto  (posses- 
under  the  Land  Transfer  Acts,  1875  and  1897,  with  a  possessory  ^°^^ 
title,  the  date  of  first  registration  being  the day  of  . 


The  abstract  of  title  shall  commence  with  an  Indenture 
dated,  &c.,  being  a  Conveyance  on  a  sale  (or  os  the  case  majj  be), 
and  the  Vendor  will  (with  the  abstract)  give  to  the  Purchaser  or 
his  solicitor  an  authority  to  inspect  the  register. 

(Insert  here  any  special  conditions  icldchthe  state  of  the  title  may 
require,  see  Forms  i)i  Division  I.,  Part  I.,  suj).) 

6.  The  proj)erty  is  believed,  and  shall  be  deemed  to  be.  Error  in  the 
correctly  described  in  the  particulars  as  to  quantities  and  other-  '^''^^  ''^^  '^^^" 
wise,  and  is  sold  subject  to  all  easements  (if  any)  affecting  the 

same.  If  any  error  or  omission  in  the  particulars  shall  be  dis- 
covered, the  same  shall  not  annul  the  sale  nor  entitle  either 
party  to  compensation  (k). 

7.  The    statutory    declaration    to    which   the    Purchaser   is  statutory 
entitled  under  section  sixteen  of  the  Land  Transfer  Act,  1897,  to  mlueiTnot 
as  regards  matters  declared  by  the  Acts  not  to  be  incumbrances,  ''^'^"mt.rances. 
shall  be  prepared  by  and  at  the  expense  of  the  Purchaser. 

8.  (i.)  Upon  i^ayment  of  the  [remainder  of  the]  purchase-money  Vendor  to 
at  the  time  and  place  aforesaid,  the  Vendor  will  execute  to  the  transfer  and 
Purchaser  a  proper  transfer  of  the  property  (in),  and  deliver  to   certificatTon 
him  the  land  certificate  (»)•     'Ihe  instrument  of  transfer  shall  completion (/). 

(/)  For  other  forms  of  condition  where  registration  is  with  possessory  title 
or  with  qralified  title,  or  where  vendor  is  a  chargee  or  a  tenant  for  life 
under  a  settlement  made  prior  to  first  registration,  see  Special  Conditions, 
Sect.  I.  (i.),  stqj.,  of  this  Division. 

(k)  For  other  forms  of  conditioa,  see  Form  No.  7,  p.  1111,  sup.;  also 
Forms  Nos.  154 — 157,  pp.  20o — 205,  sup. 

(l)  If  the  sale  is  by  a  tenant  for  life  under  a  settlement  made  prior  to  first 
registration,  substitute  Form  No.  8,  p.  1111,  sup. 

{m)  Add,  if  the  registration  is  subject  to  paramount  interests  : — 

And  also  a  separate  conveyance  of  any  estate,  right  or  interest 
paramount  to  the  power  of  disposition  of  the  registered  pro- 
prietor which  may  be  required. 

(w)  If  any  registered  charges  are  paid  off  out  of  the  purchase-money  the 
instruments  of  charge  will  be  handed  over  to  the  Eegistrar. 

If  the  land  certificate  relates  also  to  property  retained  by  the  vendor, 
omit  the  reference  to  it  here,  and  insert  Form  No.  9,  j).  1112,  su2). 
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be  prepared  by  and  at  the  expense  of  the  Purchaser,  and  be 
left  by  him  at  the  office  aforesaid  for  execution  by  the  Vendor 
not  less  than  seven  days  before  the  day  fixed  for  completion,  and 
the  Purchaser  may  insert  therein  (if  he  thinks  fit)  apt  words 
to  pass  the  fee  simple  off  the  register  as  from  the  time  of  its 
execution  [and  to  imply  the  usual  covenants  for  title  on  the 
part  of  the  Vendor,  and  a  declaration  that  the  Vendor's  liability 
under  such  covenants  shall  not  be  limited  or  affected  by 
section  eighteen  of  the  Act  of  1875  as  amended,  or  by  any 
reference  to  that  section  in  other  parts  of  the  said  Act  or  in 
the  Act  of  1897  (o)]. 

(ii.)  {Add  coiidifioa  1)  (2)  of  Precedent  I.  of  Conditions  of  Scde 
hij  Auction,  }').  217,  sup.,  as  to  stanipinej  in  respect  of  increment 
rulue  duty.) 

9.  {If  propertij  is  insured  ufiainst  /ire,  add  Form  Xo.  158,  j).  205, 
sup.) 

10.  If  the  Purchaser  shall  neglect,  d^c.  {same  as  condition  12, 
p.  217,  sup.). 

Be  it  remembeked,  &c.  {Memorandum  to  he  signed  at  end  of 
conditions,  p.  218,  sup.). 


No.  II. 

GENERAL    CONDITIONS  of  Sale   of  Freehold    Eegis- 
TERED  Land  in  Lots. 

1  TO  4.  {As  in  Conditions    of  Sale  hij  Auction,  Precedent  I., 

jjj;.  211 — 'il5,  sujh,  hut  omittin;/  in  condition  4  tJie  words  "or  if 

any  question  shall  arise  as  to  the  conveyance,"  and  the  words 

"  waive  the  question.") 

Commence-  5.  {Absolute  title.)     The  Vendor  (who  is  registered  proprietor 

(absoh/tc"^^^      under    the    Land    Transfer    Acts,    1875    and    1897,    with    an 

*'*^'^)-  absolute  title)  will  deliver  to  the  Purchaser  of  each  Lot  or  his 

solicitor  an  abstract  of  title,  consisting  of  a  copy  of  the   land 

certificate  [or  of  the  entries  in  the  register  relating  to  that  Lot], 

together  with  an  authority  to  inspect  the  register. 

(o)  The  woi'ds  in  brackets  will  he  omitted  if  the  vendor  is  a  trustee  or 
chargee,  or  if  there  is  to  be  a  separate  deed  of  conveyance  containing  express 
or  implied  covenants  for  title. 
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OA.  (Posscssorij  title.)     The  Vendor  is  the  registered  proprietor  Ditto  (posses- 
under  the  Land  Transfer  Acts,  1875  and  1897,  ^Yith  a  possessory  ^^^  ^  ^'^^'' 

title,  the  date  of  first  registration  being  the  day  of . 

The  abstract  of  title  to  each  Lot  shall  commence  with  an 
Lidenture,  dated,  &c.,  being  a  Convejance  on  a  sale  {or  as  the 
ease  inaij  he),  and  the  Vendor  will  with  the  abstract  give  to  the 
Purchaser  of  each  Lot  or  his  solicitor  an  authority  to  inspect  the 
register.  (Inseii  here  any  speeial  eonditions  ivliuh  the  state  of  the 
title  mail  require,  see  Forms  in  Part  I.,  Division  I.,  su}).) 

6.  The  several  Lots  are  believed,  &c.  {as  in  last  Precedent,  Errors  in 

7...         n\  particulary. 

condition  o). 

7.  The  statutory  declaration  to  which  a  Purchaser  is  entitled, 
&c.  {as  in  last  Precedent,  condition  7). 

8.  Where  two  or  more  Lots  are  included  in  one  tenancy  the  Apportion- 
rent   shall   be   apportioned   between   them   as  provided  in  the 
particulars,  and  the  tenant  shall  not  be  required  to  consent  to  or 
concur  in  the  apportionment. 

9.  (i.)  Upon  payment  of  the  remainder  of  the  purchase-money  Completion  of 
at  the  time  and  place  aforesaid,  the  Vendor  will  execute  to  the  ^'"^'^ 
Purchaser  of  each  Lot  a  proj)er  transfer  thereof,  to  be  prepared, 

&c.  {as  in  last  Precedent,  condition  8). 

10.  As   the   present  land  certificate   relates   to  all  the  Lots  Application 
included  in  this  sale,  the  Vendor  and  each  Purchaser  shall  before  registration"^ 
completion,   but   at   the    cost  of  each  Purchaser,  apply  under  chaser!  ^"^ 
Piule  157  for  the  provisional  registration  of  each  Purchaser. 

11.  {Where  the  registration  is  witlt  a  j^ossessory   title  and  the  As  to  title 
deeds  relating  to  the  prior  title  are   in  the   Vendor  s  possession.) 
After  the  sale  of  all  the  Lots,  &c.  {Form  Xo.  143,  p.  199,  sup., 
adding   at   the   end),   In  this  condition  the  word  "  documents  " 
means  documents  relating  to  the  title  prior  to  first  registration. 

1*2.   {If  any  Lot  is  insured    against   tire,  add  speeial  eonditiojt   other  con- 

-.^       -I  rr,'         .-^/-v-  N  '  '  ditions. 

Ao.  158,  jj.  20y,  siip.) 

13.  If  any  Purchaser  shall  neglect.  &c.  {same  as  eondition 
No.  12,  p.  217,  Slip.). 

Be  it  remembered,  &c.  {MonorandiDii  to  he  signed  at  end  of 
conditions,  p.  218,  sup.). 

(jj)  For  other  forms  as  to  commeucement  of  title,  see  Forms  Xos.  1 — 5, 
pp.  1109,  1110, sup. 
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No.    III. 

GENEEAL  CONDITIONS  of  Sale  of  Registered  Free- 
hold Land  in  Lots,  each  Lot  to  he  made  siihject  to 
Conditions  as  to  Building  and  User. 


Special  condi- 
tions as  to 
building  and 
user. 


Vendor  to 
transfer, 
subject  to 
conditions. 


1  TO  7.  {As  in  last  Precedent.) 

8.  (i.)  The  several  Lots  are  to  be  made  subject  to  the  following 
conditions  (namely) : — {Here  insert  conditions  desired.  For  a 
specimen  of  such  conditions,  see  Form  No.  126,  p.  192,  sup.) 

(ii.)  Every  pm'chaser  shall  in  his  conveyance  or  transfer 
covenant  {continue  Form  No.  121,  p.  193,  sup.,  addimj  at  the  end), 
And  proper  applications  shall  be  made  under  section  eighty-four 
of  the  Land  Transfer  Act,  1875  (as  amended),  for  entries  on  the 
register  to  be  made  for  annexing  conditions  to  give  effect  to  the 
restrictive  covenants. 

9.  (i.)  Upon  payment  by  the  Purchaser  of  each  Lot  of  [the 
residue  of]  his  purchase-money  at  the  time  and  place  aforesaid, 
the  Vendor  shall  execute  to  him  a  proper  transfer  thereof  subject 
to  the  above  conditions,  so  far  as  the  same  are  applicable  to  that 
Lot,  and  are  callable  of  registration,  and  the  Purchaser  shall  apply 
to  the  Registrar  for  the  entry  of  restrictive  conditions  as  aforesaid. 
The  transfer  and  deed  of  covenant  (if  any)  shall  be  prepared  by 
and  at  the  expense  of  the  Purchaser,  and  shall  be  left  at  the 

office  aforesaid  not  less  than  seven  days  before  the  said day 

of next.      If  a  separate  deed  of  covenant  is  not  employed, 

the  instrument  of  transfer  shall  be  executed  in  duplicate.  The 
Purchaser  shall  execute  the  duplicate  free  of  expense  to  the 
Vendor,  and  produce  the  original  to  the  Vendor  duly  stamped  to 
enable  him  to  have  the  stamp  on  the  duplicate  denoted. 

(ii.)  {Add  condition  9  (2)  of  Precedent  I.  of  Conditions  of  Sale  hi/ 
Auction,  p.  217,  sup.,  as  to  stamping  in  respect  of  increment  value 
duty.) 

10.  11,  12,  AND  13.  {Same  as  conditions  10,  11,  12,  and  13 
of  last  Precedent.) 

Be  it  remembered,  &c.  {Memorandum  to  he  signed  at  end  ef 
conditions,  p.  218,  sup.). 
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No.   lY 


GENEEAL  CONDITIONS  of  Sale    of  Eegistered  Lease- 
holds. 

1  TO  4.  (.4s  in  General  Conditions  of  Sale,  Preeedent  L, 
l^p.  211  —  215,  sup.,  hut  omitting  in  eondition  4  the  words  "  or  if  any 
question  shall  arise  as  to  the  conveyance,"  and  the  words  "waive 
the  question.") 

5.  The  Vendor  is  the  registered  proprietor  with  an  absolute  Conditions  as 
[good  leasehold  or  possessory]  title  under  the  Land  Transfer 
Acts,  1875  and  1897.  The  title  shall  commence  with  the  land 
certificate  [or  with  the  Lease  under  which  the  property  is  held] , 
and  the  Vendor  will  (with  the  abstract)  give  to  the  Purchaser  an 
authority  in  writing  to  inspect  the  register.  A  copy  of  the  Lease 
under  which  the  property  is  held  will  be  produced  at  the  sale, 
and  may  be  inspected  for  seven  days  before  the  sale  at  the  office 
of  the  Vendor's  solicitors,  and  the  Purchaser,  whether  he  inspects 
the  same  or  not,  shall  be  deemed  to  have  notice  of  all  the 
contents  thereof.  [The  Purchaser  shall  not  require  the  pro- 
duction of,  or  make  any  objection  or  inquiry  in  respect  of,  the 
intermediate  title  between  the  Lease  and  the  date  of  the  first 
registration,  but  shall  assume  that  the  property  had  then 
become  effectually  vested  in  the  person  registered  as  proprietor 
for  the  residue  of  the  term.] 

{Add  any  special  conditions  uhieh  the  state  ef  the  title  may 
require,  see  Forms  in  Part  I.,  Division  I.,  siq).) 

G.  The  statutory  declaration,  &c.  (as  in  condition  7  of 
Precedent  I.  of  tltis  Section,  sup.). 

7.  (i.)  Upon  payment  of  [the  residue  of]  the  purchase-money  on  compie- 
at  the  time  and  i^lace  aforesaid,  the  Vendor  will  execute  to  the  !'°"'  'Vendor 

^  to  execute 

Purchaser  a  proper  transfer  of  the  property,  and  at  the  same  time  transfer  (j). 
deliver  to  him  the  land  certificate  [or  the  office  copy  of  the  Lease]. 
The  transfer  shall  be  prepared  by  and  at  the  exjjense  of  the 
Purchaser,  and  shall  be  left  at  the  office  aforesaid  for  execution 
by  the  -Vendor  not  less  than  seven  days  before  the  day  fixed 
for  completion.  [The  transfer  shall  contain  the  usual  words 
implying  covenants  for  title,  and  a  declaration  that  the  Vendor's 
liability  under  such  covenants  shall  not  be  limited  or  affected  by 

{q)  If  the  vendor  is  a  tenant  for  life  under  a  settlement  made  prior  to  the 
date  of  first  registration,  Form  No.  8,  p.  1111,  siq^.,  should  be  substituted 
here,  such  condition  being  equally  applicable  to  leasehold  property. 
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section  eighteen,  as  amended,  of  the  Act  of  1875  or  by  any 
reference  to  that  section  in  other  parts  of  the  said  Act  or  in 
the  Act  of  1897.] 

(ii.)  (Add  conditio)i  9  ('2)  of  Precedent  I.  of  Conditions  of  Sale  htj 
Auction,  -p.  217,  sup.,  as  to  stamping  in  respect  of  increment  value 
duty.) 

8.  {Power  to  resell  in  case  of  Purcliaser's  default,  condition 
Xo.  12,  p.  217,  sup.) 

Be  it  remembeeed,  &c.  (as  at  p.  218,  sup.). 

Section  III. 

AGEEEMENTS  FOR    SALE. 

No.  I. 

AGREEMENT  for  Sale  (/Registered  Freehold  Land. 

Parties.  AN  AGREEMENT,  made  the day  of ,  19—,  Between 

A.  B.,  of,  &c.  (hereinafter  called  the  Vendor),  of  the  one  part,  and 
C.  J).,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other  part, 

WHEREBY  it  is  agreed  as  follows : — 

1  TO  3.  {Same  as  in  Agreement  for  Sale,  Precedent  I.,  pp.  231 — 
234,  sup.) 

4.  {Same  as  condition  5  or  5a  of  Precedent  I.  of  Sect.  II.,  p.  1114, 
sup.) 

{Add  aiiij  special  conditions  u-Jdcli  the  state  ef  the  title  maij 
require,  see  Forms  in  Part  I.,  Division  I.,  sup.) 

5.  The  statutory  declaration,  &c.  {condition  7  of  Precedent  I. 
of  Sect.  II.,  p.  1115,  sup.). 

6.  Upon  payment  of  the  [remainder  of  the]  purchase-money 
at  the  time  and  place  aforesaid,  the  Vendor,  &c.  (as  in  condition  8 
of  Precedent  I.  (f  Sect.  II.,  y.  1115,  sup.). 

7.  {If  the  property  is  insured  ayainst  Jire,  add  Form  No.  158, 
p.  205,  sup.) 

8.  If  the  Purchaser  shall  neglect,  &c.  {same  as  Clause  11  of 
Agreement  for  Scde,  Precedent  I.,  p.  236,  sup.). 

As  WITNESS,  &c. 

The  Schedule  above   referred  to. 

{The  parcels  should  he  described  by  the  registered  description, 
witli  any  further  particulars  that  may  be  necessary,  and  stating  any 
leases  or  tenancies.) 
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No.   II. 

AGREEMENT  for  Sale  of  Registered   Leasehold  Pro- 
perty {qq). 

AN  AGREEMENT  {as  in  last  Precedent). 

1  TO  3.  (Same  as  in  Agreement  for  Sale,  Precedent  I.,  pp.  231 — 
234,  sup.) 

4  TO  6.  (Same  as  conditions  5  to  7  of  Precedent  IV.  of 
Sect.  II.,  p.  1119,  sup.) 

7.  (Same  as  clansc  11  of  Agreement  for  Scde,  Precedent  I., 
p.  236,  sup.) 

As  WITNESS,  &c. 

Section  IY. 

PRECEDENTS  RELATING  TO  SALES,  MORTGAGES, 
AND  OTHER  MATTERS  IN  RESPECT  OF  REGIS- 
TERED LAND,  OR  LAND  IN  A  COMPULSORY 
DISTRICT. 

No.  I. 

TRANSFER   of  Registered   Freehold   Land   to   a    Pur- 
chaser (/•). 

Land  Transfer  Acts,  1875  and  1897. 

District . 

Parish . 

No.  of  title  — . 

(Date.)  In  consideration  of  pounds  (£ )  paid  to  me  Consideration. 

(the  receipt  whereof  is  hereby  acknowledged),  I,  A.  B.,  of,  &c.  Receipt. 

(qq)  On  a  sale  of  a  mortgage  term  only  the  purchaser  cannot,  it  seems, 
insist  on  the  vendor  obtaining  the  registration  of  the  piux'haser  as  proprietor 
of  the  head  term  :  Ik  Voss  (1910),  55  Sol.  J.  12. 

(/■)  It  will  be  observed  that  this  Precedent  contains  the  following  additions 
to  the  Form  20,  annexed  to  the  Eules,  viz.  (1) :  A  receipt  clause  is  added  ; 
(2)  The  words  "in  fee  simple  "  follow  the  name  of  the  transferee  ;  and  (3) 
A  declaration  as  to  the  implied  covenants  for  title  is  inserted.  The  reasons 
for  these  additions  are  given  in  the  Dissertation,  p.  1097,  sup. ;  and  see  the 
notes  to  Form  20  annexed  to  the  Pailes. 

In  the  absence  of  special  stipulations,  the  words  "as  beneficial  owner" 
and  the  declaration  as  to  the  covenants  for  title  cannot  be  insisted  on  if  the 
registration  is  with  an  absolute  title :  Act  of  1897,  s.  16  (."3). 

An  acknowledgment  and  undertaking  as  to  title  deeds  relating  to  the 

P.  71 
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Transfer. 


S.  18  of  Act  of 
1875  not  to 
afiect  cove- 
nants for  title. 


(Vendor),  As  Beneficial  Owner,  hereby  transfer  to  C.  D., 
of,  &c.  (Puychaser),  in  fee  simple  the  land  [(s)  shown  and 
edged   with   red    on   the    accompanying   plan    and   (//"  so) 

described  in  the Schedule  hereto,  being  part  of  the  land] 

comprised  in  the  title  above  referred  to : 

And  I  declare  that  my  liability  under  the  covenants  for 
title  implied  by  law  shall  not  be  limited  or  affected  by 
section  eighteen  of  the  Act  of  1875,  as  amended  by  the  Act 
of  1897,  or  by  any  reference  to  that  section  in  other  parts  of 
the  said  Act  or  in  the  Act  of  1897.  [And  I  acknowledge 
the  right  of  the  said  C.  D.  to  production  of  the  documents 

mentioned  in  the  Schedule  hereto  which  are  in  my 

custody,  and  to  delivery  of  copies  thereof,  and  I  undertake 
for  the  safe  custody  thereof.] 
(Add  Form  No.  11,  Purchase   Deeds,    Sect.   III.,   j).    321,    //' 
imr  chase -money  does  not  exceed  i^500.) 

{Add  Schedules,  if  required.) 

Signed,  sealed   and  delivered  (Oj 

by    the    said    A.     B.,   in  the  1  Signature  of  A.  B.  (seal.) 

presence  of :  ) 


No.  II. 

CONVEYANCE     of    Piegistered     Freehold     Land,     and 
Covenant  to  surrender  Copyholds,  and  Instrument  of 

TiuNSFER  of  Freeholds  {u). 

1. 

Parties.  THIS  INDENTUEE,  made  the day  of ,  19—,  Between 

A.  B.,  of,  &c.  (hereinafter  called  the  Vendor),  of  the  one  part, 

title  paramount  to  the  estate  conferred  by  first  registration  are  also  added  ; 
but  as  tbe  instrument  of  transfer  will  be  retained  at  the  registry  (see 
r.  119),  these  should  be  taken  separately  under  a  6r/.  agreement  stamp, 
unless  the  instrument  of  transfer  is  executed  in  duplicate. 

(?)  The  land  may  now  be  described  by  means  of  a  parcel  number  on  the 
General  Map  and  parcel  book:  r.  270,  see  also  rr.  3,  269—282. 

[t)  See  rr.  107  to  110  as  to  execvition  and  attestation.  If  schedules  are 
used,  the  execution  and  attestation  must  be  at  the  foot  of  the  schedules. 
The  purchaser  may,  at  his  own  cost,  have  the  execution  by  the  vendor 
attested  by  some  person  ajipointed  by  him,  who  may,  if  he  thinks  fit,  be 
his  own  solicitor:  Conv.  Act,  1881,  s.  8  ;  L.  T.  Act,  1897,  s.  9  (1). 

(u)  The  deed  of  conveyance  will  have  the  proper  ad  valorem  and  increment 
value  stamp,  and  the  instrument  of  transfer  will  require  no  stamp. 


General  Map 
and  parcel 
book. 
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and  C.  J).,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other 
part : 

Whereas  the  Vendor  is  now  seised  in  fee  simple  in  possession  Recital  of 

.  ,  •    i  1  -J  seisin  and 

free  from  incumbrances  and  is  also  (x)  the  registered  proprietor  registiiition. 

with  a title,  under  the  Land  Transfer  Acts,  1875  and  1897, 

of  the  freehold  hereditaments  hereinafter  described,  and  is  also 
seised  free  from  incumbrances  of  the  copyhold  hereditaments 
hereinafter  covenanted  to  be  surrendered  for  an  estate  of 
inheritance  according  to  the  custom  of  the  Manor  of : 

And  whereas  the  Vendor  has  agreed  to  sell  the  said  freehold  Agreement 
and  copyhold  hereditaments  to   the  Purchaser  at  the  price  of 

M ,  of  which  for  the  purposes  of  the  Stamp  Act,  1891,  the 

sum  of   £ has   been  apportioned   as   the   purchase-money 

attributable  to  the  said  freehold  hereditaments  and  the  balance 
to  the  said  copyhold  hereditaments. 

And  avhereas  it  is  intended  that,  as  regards  the  said  freehold  Of  intended 
hereditaments,    these    presents    shall   be  accompanied    by   an  transfer." 
instrument  of  transfer  in  the  prescribed  form  so  as  to  enable  the 
Purchaser  to  be  registered  as  proprietor  thereof : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Conveyance  of 
the  sum  of  £ now  paid  by  the  Purchaser  to  the  Vendor    ^^"^^^ 

(the  receipt  of  which  sum  the  Vendor  hereby  acknowledges), 
the  Vendor,  As  Beneficial  Owner,  hereby  conveys  unto  the 
Purchaser 

All  and  singilar  the  hereditaments  in  the  Parish  of ,  in  Parcels. 

the  County  of [described  in  the Schedule  hereto,  being 

part  of  the  hereditaments],  registered  under  the  said  Acts  under 

the  heading  District  ■ ,  Parish  ,  No.   of   title ,  and 

delineated  on  the  plan  drawn  on  these  i)resents  and  thereon 
edged  red. 

To  hold  unto  and  To  the  use  of  the  Purchaser  in  fee  simple. 

2.  In  further  pursuance  of  the  said  agreement  and  for  the 
consideration  aforesaid  {Covenant  to  surrender  copyliolds,  Ptircliase 
Deeds  hj  ahsohite  ouners,  Groui)  A,  Precedent  V.,  p.  328,  sup.). 

{If  any  documents  respecting  the  title  to  estates  paramount 
to  that  of  the  first  reijistered  proprietor  are  in  the   Vendor's  jwsses- 

{x)  It  seems  best,  where  the  legal  estate  is  to  pass  before  registration,  to 
recite  the  vendor's  title  in  the  usual  way.  The  last  transfer  for  value  on 
the  register  makes  a  good  root  of  title  for  this  pui-pose. 

71—2 
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S.  39  of  x^ct 
negatived. 


Covenant  by 
Transferee  to 
pay  appor- 
tioned rent 
and  observe 
covenants  of 
Lease  as  re- 
gards property 
transferred. 


sioii  (iixJ  rclalc  to  oilier  propcytji,  or  any  stcuarcVs  copies  or  other 
documents  are  to  he  retained,  the  nsual  acknowledgment  of  right  to 
jiroduction  and  nndcrtakinq  for  safe  custody  should  he  added.  Also 
Form  No.  11,  Purchase  Deeds,  Sect.  III.,  p.  321,  if  purchase-money 
does  not  exceed  .i'500.) 
In  witness,  &c. 

2. 

{Instrument  of  transfer  in  the  prescrihed  Form,  No.  20,  without 
any  addition.  '\]liere  a  conreyance  is  executed  off  the  register  under 
L.  T.  Act,  1875,  -s.  49,  it  is  assumed  that  the  implied  corcnants 
for  title  will  he  construed  as  if  the  land  were  unregistered.) 

No.  III. 

TEANSFEK  on  Sale  o/ Eegisteeed  Leasehold  Property. 

{The  same  as  No.  I.,  omitting  the  /crK'Y/s  "  in  fee  simple  "  cnid 
adding  after  "the  title  above  referred  to"  the  words  "for  the 
residue  of  the  term  granted  by  the  registered  Lease.") 

No.  IV. 

TEANSFER  o»  Sale  o/Part  of  the  Property  comprised  in  a 
Registered  Lease  (//). 

{Same  as  No.  III.,  adding  after  "  the  registered  Lease"  the  words 

"  subject  to  the  yearly  rent  of  £ ,  part  of  the  rent  thereby 

reserved,"  and  adding  also  the  following  p roc isions) : — 

And  it  is  hereby  agreed  as  follows  : — 

[1.  The  liability  of  the  Transferor  under  the  covenants  for 
title,  &c.  {as  in  No.  7.).] 

2.  The  covenant  by  the  Transferee,  implied  by  s.  39  of  the 
Act  of  1875,  is  not  to  be  implied. 

3.  The  Transferee  will  henceforth  pay  the  said  apportioned 
rent  of  £ ,  and  perform  and  observe  the  covenants  and  con- 
ditions in  the  registered  Lease  contained  and  on  the  Lessee's 
part  to  be  performed  and  observed  so  far  as  the  same  relate  to 
the  land  hereby  transferred,  and  will  keep  the  Transferor  and  his 

(yy)  In  most  cases  title  will  be  made  by  sub-demising  the  property  to  the 
purchaser,  who  will  then  register  his  title  to  the  underlease  and  lodge  a 
notice  against  the  title  to  the  head  lease  under  L.  T.  Act,  1875,  s.  50. 
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estate  and  effects  indemnified  against  all  claims  and  demands 
on  account  of  the  nonpayment  of  the  said  apportioned  rent 
or  any  part  thereof  or  the  breach  of  the  said  covenants  and 
conditions  so  far  as  the  same  relate  as  aforesaid. 

4.  The  Transferor  will  henceforth  pay  the  rent  of  £ ,  being  Similar 

the  residue  of  the  rent  reserved  by  the  registered  Lease,  and  T°ransferor  as 
perform  and  observe  the  covenants  and  conditions  iu  the  same  ^etained  b^ 
Lease  contained  and  on  the  part  of  the  Lessee  to  be  performed  i""i- 

and  observed  so  far  as  the  same  relate  to  the  land  not  hereby 
transferred,  and  will  keep  the  Transferee  and  his  estate  and  effects 
indemnified,  &c.  (as  i)i  tJti'  last  clause  to  the  end). 

5.  In  tlie  above  provisions  the  expressions  "  the  Transferor  "  Meaning  of 
and  "  the  Transferee  "  mean  the  said  A.  B.  and  the  said  C.  D.  *'^™^^- 
resj)ectively,    and    include,    where    the    context    permits,   their 
resiDective  executors,  administrators  and  assigns. 

6.  (Add  Form  No.  11,  Purchase  Deeds,  Sect.  III.,  p.  321,  if 
required.) 

No.  Y. 

TRANSFER  o/ Registered  Feeehold  or  Leasehold  Property 
on  sale  by  Chargee  (z). 

{Heading  and  date.)     In  consideration  of  pounds  (f ) 

paid  to  me  (the  receipt  whereof  is  hereby  acknowledged),  and 
in  exercise  of  the  power  of  sale  conferred  by  the  charge 
dated,  &c.,  and  registered,  &c.,  and  by  the  Conveyancing 
and  Law  of  Property  Act,  1881,  I,  A.  B.,  of,  &c.  {Chargee  and 
Vendor),  As  Mortgagee,  hereby  transfer,  &c.  {as  in  No.  I.  or 
No.  III.,  oinittinij  the  declarations  as  to  the  coroiants  for  title, 
and  adding  at  the  end),  discharged  from  the  said  charge. 
{Add   Form    No.    11,    Purchase   Deeds,   Sect.   III.,  p.  321,  //' 

purchase -money  does  not  exceed  £500.) 

No.  YI. 

TRANSFER  o/ Registered  Land  on  sale  by  Trustees  holding 
on  trust  for  sale  with  consent  of  person  at  uliose  request 
the  trust  for  sale  is  exercisable  («). 

{Heading  and  date.)     In  consideration  of  pounds  (£ ) 

paid  to  us  (the  receipt  whereof  is  hereby  acknowledged),  we, 

(z)  Compare  prescribed  Form  34. 

{(t)  It  is  assumed  that  a  restriction  has  been  registered  in  the  i^rescribed 
Form  8. 
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A.  B.,  of,  &c.,  and  C.  J).,  of,  &c.  (Vendors),  with  the  consent 
of  E.  F.,  of,  &c.  {Beneficianj  for  Life),  and  As  Trustees,  hereby 
transfer  to  X.  Y.,  of,  &c.  {Purchaser),  in  fee  simple  the 
land,  lI'C.  {see  Precedent  I.  of  this  Section.) 

(Execution  and  attestation.) 


No.  YII. 


Parties. 


Recitals  of 

Mortgage, 

Of  registration, 
with  posses- 
sory title. 


Of  agreement 
for  sale. 

Of  prescribed 
transfer  of 
even  date. 


Of  state  of 
mortgage 
debt,  &c. 


Conveyance. 


DEED  OF  CONVEYANCE  In/  the  First  Registeked 
Proprietor  and  a  Mortgagee  under  a  Legal  Mortgage 
made  prior  to  First  Registration  and  Instrument  of 
Transfer  of  Registered  Land. 

1.  Deed  of  Conveyance. 

THIS  INDENTURE,  made,  &c..  Between  C.  D.,  of,  .U.  (herein- 
after called  the  Mortgagee),  of  the  1st  part,  A.  B.,  of,  &c. 
(hereinafter  called  the  Vendor),  of  the  2nd  part,  and  E.  F.,  of, 
&c.  (hereinafter  called  the  Purchaser),  of  the  3rd  part : 

Whereas  (Recite  Mortgage  in  fee  hi;  Vendor  to  Mortgagee,  Form 
No.  2,  Purchase  Deeds,  Part  I.,  Sect.  I.,  _/j.  291,  sup.): 

And  whereas  on  the day  of ,  19 — ,  the  Vendor  was 

duly  registered  under  the  Land  Transfer  Acts,  1875  and  1897,  as 
proprietor  of  the  said  hereditaments  with  a  possessory  title  under 
the  heading  District ,  Parish ,  Title  No.  — : 

And  whereas  (Becite  agreement  for  sale)  : 

And  whereas  it  is  intended  that  by  a  deed  of  transfer  in  the 
prescribed  form,  bearing  even  date  herewith,  the  Vendor  shall 
transfer  the  said  hereditaments  to  the  Purchaser  so  as  to  enable 
him  to  be  registered  as  proprietor  thereof : 

And  whereas  (Recite  state  of  mortgage  debt,  and  that  on  payment 
the  Mortgagee  agrees  to  join)  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration 

of    tlie    sum    of    4' now  paid    by  the    Purchaser   to   the 

Mortgagee  by  the  direction  of  the  Vendor  (the  receipt  of  which 
sum  the  Mortgagee  hereby  acknowledges),  and  of   the   further 

sum  of  .-£ paid  by  tbe  Purchaser  to  the  Vendor  (the  payment 

and    receipt    of    which    sums    of    £ and    £ ,    making 
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together  the  total  purchase-money  of  J6 ,  the  Vendor  hereby 

acknowledges),  the  Mortgagee,  As  Mortgagee,  and  according  to  his 
estate,  hereby  conveys  and  releases  and  the  Vendor,  As  Beneficial 
Owner,  hereby  conveys  and  confirms  unto  the  Purchaser 

All,  &c.  (see  Forms,  Purchase  Deeds,  Sect.  II.).  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple,  Habendum, 
discharged  from  all  principal  money  and  interest  secured  by  and 
from  all  claims  under  the  recited  Mortgage. 

2.  {Add  acknowledgment  and   vndertaking,    if  required,  Form 
No.  6,  Purchase  Deeds,  Sect.  III.,  j).  317.) 

3.  {Also  Form  No.   11,  Purchase  Deeds,  Sect.  III.,  p.  321,  if 
Ijurchasc -money  does  not  exceed  £500.) 

In  witness,  &c. 

2.  Insteument  of  Transfer. 

{This  will  he  a  transfer  hy  the   Vendor  alone  in   tlte  prescribed 
Form,  No.  20,  ivithout  additions.) 


No.  VIII. 

TRANSFEPi  of  PiEGistered  Land  on  sale  hy  Tenant  for 
Life  under  the  S.  L.  Acts  {h). 

{Heading  and  date.)     In  consideration  of  pounds  (£ ) 

paid  to  C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.  {Trustees  for  the 
purposes  of  the  S.  L.  Acts),  by  X.  Y.,  of,  &c.  {Vurchaser),  by 
the  direction  of  A.  B.,  of,  &c.  {Tenant  for  Life)  (the  receipt 
whereof  is  hereby  acknowledged),  the  said  A.  B.  [As  Beneficial 
Owner  ((•)]  hereby  transfers  to  the  said  X.  Y.  in  fee  simple 
the  land,  &c.  [And  the  said  A.  B.  hereby  declares  that,  as   [Declaration 

,,,  .,  ,,  i-Ti!         J.J.-J.111      as  to  covenants 

regards  the  remainder  expectant  on  his  life  estate  in  the  land,  for  title.] 
his  covenants  for  title  implied  by  law  shall  not  extend  to  the 
acts  or  defaults  of  any  person  other  than  himself  and  persons 
claiming,  or  to  claim,  under  or  in  trust  for  him  :  And  also 

(6)  It  is  assumed  tliat  the  tenant  for  life  is  also  the  registered  proprietor. 
This  Precedent  should  not  be  used  alone  unless  the  settlement  is  made 
after  the  date  of  first  registration,  or  unless  the  title  registered  is  absolute. 
The  parts  in  square  brackets  will  come  out  if  a  conveyance  off  the  register 
is  used. 

(t)  See  notes  to  Prec.  1.  of  this  Section,  sap. 
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that  his  liability  under  the  said  covenants  shall  not  be 
limited  or  affected  by  section  eighteen,  &c.  (coittinue  as  in 
Precedent  I.  of  tliis  Section).'] 

{Execution  and  Attestation.) 
No.  IX. 


Parties. 


Recitals  of 
Settlement  and 
of  registration 
of  Vendor  with 
possessoiy 
title. 


Of  agreement 
for  sale. 


Of  transfer  in 
prescribed 
fornr  of 
even  date. 


Conveyance. 


DEED  OF  CONVEYANCE  by  Tenant  for  Life  n-here  the 
Settlement  was  made  prior  to  First  Registration  and 
Instrument  0/ Transfer. 

1.  Deed  of  Conveyance. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  [Tenant 
for  TAfe,  or  person  having  the  powers  of  a  tenant  for  life, and  registered 
2')roprietor  {d)]  (hereinafter  called  the  Vendor),  of  the  1st  part, 
C.  D.,  of,  &c.,  and  E.  F.,  of,  &c.  (.9.  L.  Act  Trustees)  (hereinafter 
called  the  Trustees),  of  the  2nd  part,  and  X.  Y.,  of,  &c. 
(hereinafter  called  the  Purchaser),  of  the  3rd  part : 

Whereas  (Recite  Settlement  sJiou-ing  Vendor  to  be  tenatit  for  lije 
in  possession  and  Trustees  to  be  trustees  for  tlie  purposes  of  the  Acts, 
see  Form  No.  10  or  11,  Purchase  Deeds,  Sect.  I.,  p.  294,  sup.). 

And  whereas  {Recite  registration  of  Votdor  nitJi  a  possessory 
title)  : 

And  whereas  the  Vendor,  as  tenant  for  life  in  possession  under 
the  said  Settlement  and  as  such  registered  proprietor  as  aforesaid, 
has  agreed  to  sell  to  the  Purchaser  the  hereditaments  hereinafter 
described  and  the  fee  simple  thereof  in  possession  free  from 
incumbrances  at  the  price  of  Jd : 

And  whereas  it  is  intended  that  a  transfer  in  the  prescribed 
form  of  even  date  herewith  shall  be  executed  to  enable  the  Pur- 
chaser to  be  registered  as  proprietor  of  the  said  hereditaments  : 

NOW  THIS  INDENTURE  WITNESSETH  as  follows  :— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 
the  sum  of  £ by  the  direction  of  the  Vendor  now  paid  by  the 

{d)  Where  the  settlement  is  prior  to  first  registration  with  a  possessory 
title,  it  was  not  absolutely  necessary  to  enter  a  restriction  to  protect  the 
settlement  (Form  G  or  7  of  the  Forms  annexed  to  the  Rules),  but  it 
was  always  best  to  do  so.  Now  that  incumbrances  are  to  be  entered  or 
protected  on  the  register  in  accordance  with  the  title  produced  (r.  43),  no 
doubt  the  restriction  will  in  every  case  be  entered. 
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Purchaser  to  the  Trustees,  as  such  trustees  as  aforesaid  (the 
receipt  whereof  the  Trustees  hereby  acknowledge),  the  Vendor,  in 
exercise  of  the  power  for  this  purpose  conferred  on  him  by  the 
Settled  Land  Acts,  1882  to  1890,  and  of  every  other  power 
enabling  him,  and  As  Beneficial  Owner,  hereby  conveys  unto  the 
purchaser 

All,  &c.  (see  Forms,  Purchase  Deeds,  Sect.  II.).  Parcels. 

To  HOLD  unto  and  To  the  use  of  the  Purchaser  in  fee  simple,  Habendum, 
discharged  from  all  the  limitations,  trusts,  powers  and  provisions 
of  the  said  Settlement,  and  from  all  estates,  interests  and  charges 
subsisting,  or  to  arise  thereunder, 

2,  (Add  jyroviso  qualifying  covenants  for  title,  Form  No.  1, 
Purchase  Deeds,  Sect.  III.,  p.  314.) 

3,  (Add,  if  required,  achwicledgment  and  undertahinn  as  to  tide 
deeds,  Form  No.  6,  Purchase  Deeds,  Sect.  III.,  p.  317.) 

4,  (Add  Form  No.  11,  Purchase  Deeds,  Sect.  III.,  p.  321,  if  the 
jnirchase-money  does  not  exceed  JL'500,) 

In  witness,  &:c.  (e). 

2.  Instrument  of  Transfer, 

{This  icill  he  in  the  same  form  as  Precedent  VIII. ,  u'ith  the 
omissio)i  of  the  parts  in  square  brackets.) 

No,  X, 

TPiANSFER  of  PiEGiSTERED  Land  to  Trustees  purchasing 
under  a  Power  in  a  Personalty  Settlement,  and 
Declaration  o/ Trust  hi/  Separate  Deed  (/). 

1.  Instrument  of  Transfer, 

(Heading  and  date.)     In  consideration  of  pounds   ( t' ) 

paid  to  me  (the  receipt  whereof  is  hereby  acknowledged),  I, 

(e)  Where  there  is  a  lunatic  tenant  for  life  his  committee  will  execute  in    Lunatic  tenant 
his  name  under  an  order:  S.  L.  Act,   1882,   s.  62;  L.  T.  Act,  1875,  s.  88.    for  life. 
AYbere  he  is  "  not  so  found  "  then  his  receiver  can  make  title  under  Lunacy 
Act,  1908,  s.  1.     It  is  conceived  that  the  receiver  would,  if  necessary,  be 
appointed  "guardian"  within  s.  88  of  the  Act  of  1875. 

(/)  AVhere  registered  land  is  purchased  by  the  trustees  of  a  per.sonalty 
settlement,  the  land  should  be  transferred  to  the  trustees  by  an  instrument 
of  transfer  in  the  prescribed  form  so  as  to  make  them  registered  proprie- 
tors.     If  the  consent  of  the  husband   and  wife   or  any   other  person   is 
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A.  B.,  of,  &c.  (Vendor),  As  Beneficial  Owner,  hereby  transfer 
to  C.  D.,  of.  Sec,  and  E.  F,,  of,  &c.  {Trustees),  in  fee 
simple,  the  land,  Sec. : 

And  I  declare  that  my  liahilit}^  See.  {continue  as  in 
Precedent  I.  of  tliis  Section,  and  add  at  tlte  end) : 

And  we,  the  said  C.  D.  and  E.  F.,  hereby  apply  for  the 
registration  of  the  following  restriction  : — 

Best rictio)! .—'Eixce'pt  under  an  order  of  the  registrar  no  transfer 
is  to  be  registered  without  the  consent  of  G.  H.,  of,  &c.,  and 
L.  H.  his  wife,  or  the  survivor  of  them.  And  no  charge  is 
to  be  registered  or  valid  unless  either  expressed  to  be  for  one 
of  the  purposes  for  which  a  tenant  for  life  is  authorised 
by  law  to  raise  money  on  mortgage  of  settled  land,  the 
money  being  paid  to  the  said  C.  D.  and  E.  F.,  or  in  any 
other  case  authorised  by  order  of  the  Registrar. 

{Execution  and  attestation.) 


2.  Declaration  of  Trust  (g). 

TO  ALL  TO  WHOM   THESE    PEESENTS    SHALL    COME, 

C.  D.,  of,  &c.,  E.  F.,  of,  Sec.  (hereinafter  called  "  the  Trustees"), 
and  G.  H.,  of,  &c.,  and  L.  H.  his  wife  {the  persons  whose  consent  is 

requii'ed  to  a  sale,  an  ajiplication  should  be  made  to  the  registrar  under 
s.  58  of  the  Act  of  1875  to  make  an  entrj'  in  the  register  to  the  effect  that 
no  transfer  or  charge  be  made  during  the  lives  of  A.  B.  and  C.  his  wife,  or 
the  survivor  of  them,  without  their,  his,  or  her  consent.  It  is  assumed  in 
this  Precedent  that  the  trustees  for  sale  are  given  the  statutory'  powers  of  a 
tenant  for  life,  hence  have  power  to  mortgage  for  certain  purposes.  See 
prescribed  Form  8,  and  as  to  the  effect  of  the  deposit  of  the  certificate, 
L.  T.  Act,  1897,  s.  8,  last  paragraph;  r.  251.  The  words  "  or  valid "  are 
added  to  cover  the  cases  of  mortgages  by  deposit,  as  they  are  not 
"  registered." 

(</)  It  is  conceived  that  ss.  30  and  32  of  the  Act  of  1875  must  be  taken 
as  discharging  only  the  estates  and  interests  affecting  the  right  of  dis- 
position of  the  vendor,  and  not  the  trusts  affecting  the  piu'chasers  by 
reason  of  the  consideration  being  trust  mouej- ;  however,  it  is  best  to  have 
a  declaration  of  trust.  The  Act  (s.  83  (1),  as  repealed  and  re-enacted  with 
modifications  by  the  First  Schedule  of  the  Act  of  1897)  does  not  permit  the 
trust  for  sale  to  be  disclosed  in  the  transfer,  and  as  the  register  keeps  the 
trusts  of  the  settlement  off  the  title,  there  is  no  need  to  convej-  the  land  on 
trust  for  sale. 
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required  to  the  investment),  send  gkeeting  this day  of 

19—: 

Whekeas  these  presents  are  supplemental  to  an  Indenture  Recitals 
(hereinafter  called  the  Principal  Indenture)  dated,  &c.  {date 
and  parties),  being  a  Settlement  made  on  the  marriage  of  the 
said  G.  H.  and  L.  H.  (then  L.  R.,  Spinster)  of  certain  invest- 
ments and  other  personal  property,  and  which  Indenture  contains 
a  power  for  tlie  Trustees,  with  the  consent  of  the  said  G.  H. 
and  L.  H.  or  the  survivor  of  them,  to  purchase  hereditaments 
as  therein  mentioned,  and  also  a  direction  that  the  hereditaments 
so  purchased  shall  be  conveyed  to  the  Trustees  on  trust  to  sell 
the  same,  but  during  the  lifetime  of  the  said  G.  H.  and  L.  H. 
or  the  survivor  of  them  with  their,  his  or  her  consent : 

And  wheeeas  under  the  said  power  contained  in  the  Principal  Pmciiase  by 
Indenture  the  Trustees,  with  the  consent  of  the  said  G.  H.  and  powei^with 
L.  H.  his  wife,  have  agreed   to   purchase    from    A.  B.  certain  |'j°'^^*'^j*^**and 

land  in  the  Parish  of ,  of  which  he  was  registered  proprietor  wife. 

under  the  Land  Transfer  Acts,  1875  and  1897,  for  the  sum  of 
£ to  be  raised  out  of  the  [husband's  or  wife's]  trust  fund  : 

And  whereas  in  pursuance  of  the  said  agreement  the  Trustees  Of  transfer 

have  raised  the  said  sum  of  4' and  paid  the  same  to  the  Trustees. 

said  A.  B. :  And  by  an  instrument  of  transfer  of  even  date  here- 
with the  said  A.  B.,  in  consideration  of  the  said  sum  of  £ , 

has  transferred  the  said  land  to  the  Trustees,  who   have  applied 
for  the  registration  of  a  proper  restriction : 

NOW  THESE  PRESENTS  WITNESS  that  in  consideration  Declaration 
of  the  premises  the  said  G.  H.  and  L.  H.  hereby  declare  that  the 
said  land  transferred  to  the  Trustees  as  aforesaid  was  purchased 
by  the  Trustees,  with  their  consent,  out  of  property  [the  husband's 
trust  fund  or  the  wife's  trust  fund]  subject  to  the  trusts  of  the 
Principal  Indenture : 

And  the  Trustees  declare  that  they  will  stand  possessed  of 
the  said  land,  Upon  the  trusts  and  subject  to  the  powers  and 
provisions  upon  and  subject  to  which  the  same  ought  to  be  held 
under  the  Principal  Indenture. 

In   witness,  &c. 
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No.  XI. 


Parties. 


Recital  of 
Settlement. 


Of  Vendor's 
title  to  free- 
holds. 


Of  Vendor's 
title  to  lease- 
holds. 


Agreement 
by  Tenant  for 
Life  to  pur- 
chase, and 
direction  to 
trustees  to 
pay  purchase- 
money. 


CONVEYANCE  and  Transfer  of  rrfiktered  Freeholds  mul 
Leaseholds  jyiircliased  nitli  Capital  Money  ayiaiiiii  under  \ 
a  Settlement  o/Real  Estate  (Ii). 

1.  Conveyance  by  Deed  to  Uses  of  Settlement. 

THIS  INDENTURE,  made  the day  of ,  19—,  Betayeen] 

G.   H.,  of,  &c.  (hereinafter  called  the  Vendor),  of  the  Isfc  part, , 
C.  D.,    of,    Sic,    and    E.    F.,    of,    &c.    (hereinafter    called    thej 
Trustees),  of  the  2nd  part,  and  A.  B.,  of,  &c.  {Tenant  foy  Life), 
of  the  3rd  part : 

Whereas  under  an  Indenture  of  Settlement  dated,  &c.,  audi 
made,  &c.,  divers  freehold  hereditaments  situated  in,  &c.  (here- 
inafter referred  to  as  the  Settled  Freeholds),  now  stand  limited 
to  uses  under  which  the  said  A.  B.  is  tenant  for  life  in 
possession,  and  the  Trustees  are  trustees  of  the  Settlement  for 
the  purposes  of  the  Settled  Land  Acts,  1882  to  1890  : 

And  whereas  the  Vendor  is  seised  in  fee  simple  in  possession ' 
of  the  freehold  hereditaments  hereinafter  described    free    from 
incumbrances,  and  is  also  the  registered  proprietor  thereof  with 

a  title,  under  the    heading    District   ,    Parish   , 

No.  — : 

And  whereas  by  an  Indenture  of  Lease  {Recife  the  Lease  as 
in  Form  No.  28,  Ptircliase  Deeds,  Sect.  I.,  p.  304,  stip.) : 

And  whereas,  after  divers  mesne  assignments  and  acts  in  the 
law,  ultimately  by  an  Indenture  dated,  &c.,   the  premises  com- 
prised in  the  recited  Lease  were  assigned  to  the  Vendor  for  the ; 
residue  of  the  said  term  subject  to  the  said  rent,  covenants  and 
conditions,  and  he  is  the  registered  proprietor  of  the  said  Lease 

with  a title  under  the  heading  District ,  Parish , 

Title  No.  : 

And  whereas  the  said  A.  B,,  as  such  tenant  for  life  as  afore- 
said, has  agreed  with  the  Vendor  for  the  purchase  of  the  said 
freehold  and  leasehold  hereditaments  for  the    sum    of    £ . 

(Ii)  Though  the  prescribed  forms  may  now  be  relied  on,  still,  where 
freeholds  and  leaseholds  are  included  in  one  purchase,  it  will  be  better  to 
have  a  conveyance  off  the  register  to  carrj^  the  a<l  ralorern  stami^,  and  to  show 
by  recitals  the  position  of  the  parlies  and  the  title. 
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and  has  directed  the  Trustees  to  apply  certain  capital  money  in 
their  hands  applicable  for  the  purpose  in  the  payment  of  the  said 
purchase-money  : 

And  whereas  it  is  intended  that  by  an  instrument  of  transfer  of  intention 
in  the  prescribed  form  of  even  date  herewith  the  Vendor  shall  f^eeiToids'^and 
transfer  the  said  freehold   and  leasehold  hereditaments  to  the   leaseholds  to 

ienant  for  Life 

said  A.  B.  to  enable  him  to  be  registered,  but  subject  to  such  in  prescribed 
restrictions  as  may  be  necessary  for  the  protection  of  the  persons 
deriving  title  under  the  recited  Settlement : 

NOW  THIS  INDENTUKE  WITNESSETH  as  follows:— 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of  Conveyance. 
the  sum  of  £ now  paid  by  the  Trustees  by  the  direction 

of  the  said  A.  B.  to  the  Vendor  (the  receipt  whereof  the 
Vendor  hereby  acknowledges),  the  Vendor,  As  Beneficial  Owner, 
hereby  conveys  unto  the  Trustees 

All,  &c.  {freehold  ])a)rels  as  describt'd  on  the  register), 
To  HOLD  unto  the  Trustees  in  fee  simple,  To  the  uses,  Upon 
the  trusts,  and  subject  to  the  powers  and  provisions  which,  under 
the  recited  Settlement  or  by  reason  of  the  exercise  of  any  power 
of  charging  therein  contained,  are  now  subsisting  and  capable  of 
taking  effect  with  respect  to  the  Settled  Freeholds,  but  not  so 
as  to  increase  or  multiply  charges  or  powers  of  charging. 

2.  Foe  the  consideration  aforesaid  the  A^endor,  As  Beneficial  Assignment. 
Owner,  hereby  assigns  unto  the  Trustees 

All  the  premises  comprised  in  and  demised  by  the  recited  Parcels. 
Lease, 

To  HOLD  unto  the  Trustees  for  the  residue  of  the  term  Habendum. 
granted  by  the  said  Lease,  subject  to  the  rent  thereby  reserved 
and  to  the  covenants  and  conditions  therein  contained  and  on 
the  lessee's  part  to  be  observed  and  performed,  but  Upon  trusts 
and  subject  to  powers  and  provisions  corresponding  as  nearly  as 
the  law  and  circumstances  permit,  with  the  uses,  trusts,  powers, 
and  provisions  which,  under  the  recited  Settlement  or  by  reason 
of  the  e.xercise  of  any  power  of  charging  therein  contained,  are 
now  subsisting  or  capable  of  taking  effect  with  respect  to  the 
Settled  Freeholds,  but  not  so  as  to  increase  or  multiply  charges 
or  powers  of  charging :  And  so  that  the  beneficial  interest  in  the 
said  leasehold  hereditaments  shall  not  vest  absolutely  in  any 
person  who  by  the  said  Settlement  is  made  tenant  in  tail  [male 
or  in  tail]  by  purchase,  and  who  shall  die  under  the  age  of 
twenty-one  years,  but  shall  on  the  death  of  such  person   under 
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that  age  devolve  as  if  they  were  freehold  hereditaments  and  were 
settled  accordingly  (i). 

3.  (Add  covenant  by  A.  B.  dnnng  his  life  to  yay  rent  and 
indemnify,  dx.,  Form  No.  5,  Pnrcliase  Deeds,  Sect.  III.,  jJ-  316.) 

4.  (Also,  if  required,  aeknon-lcdf/moit  and  undertaking  by  Vendor 
to  the  Trustees  as  to  title  deeds,  Form  No.  6,  Purchase  Deeds, 
Sect.  IIL,  p.  317.) 

5.  (Also  Form  No.  11,  Purchase  Deeds,  Sect.  III.,  p.  321,  if  tlir 
purchase-money  does  not  exceed  i:500.) 

In  witness,  &e. 

2.  Instrument  of  Tr.\nsfbr  of  Freeholds  (k). 
{Headinr/.) 

(Date.)     In   consideration    of pounds  (i' )   paid  out  of 

capital  money  arising  under  a  Settlement  dated,  &c.,  and 
made,  &c.,  under  which  A.  B.,  of,  &c.,  is  Tenant  for  Life  under 
the  Settled  Land  Acts,  1882  to  1890,  and  C.  D.,  of,  &c.,  and 
E.  F.,  of,  &c.,  are  the  Trustees  for  the  purposes  of  the  same 
Acts,  I,  G.  H.,  of,  &c.  (Vendor)  [hereby  acknowledge  the 
receipt  of  the  said  sum  and] ,  with  the  consent  of  the  said 
A.  B.,  hereby  [As  Beneficial  Owner]  transfer  to  him  [in  fee 
simple]  the  land  comprised  in  the  title  above  referred  to. 

To  HOLD  to  the  Uses,  on  the  Trusts,  and  subject  to  the 
powers  and  provisions  which  under  the  Settlement  or  by 
reason  of  the  exercise  of  any  power  of  charging  therein  con- 
tained are  subsisting  or  capable  of  taking  effect  with  respect 
to  the  freehold  settled  land,  or  as  near  thereto  as  circum- 
stances permit,  but  not  so  as  to  increase  or  multi^^ly  charges 
or  powers  of  charging  : 
[Add  Form  No.  11,  Purchase  Deeds,  Sect.  III.,  p.  321,  if 
required.] 

And  we,  the  said  C.  D.  and  E.  F.,  hereby  apply  for  the 
registration  of  the  following  restriction  : — 

(/■)  This  is  the  old  form  (following  S.  L.  Act,  1882,  s.  24)  of  conveying 
leaseholds  on  corresponding  trusts.  If  the  modern  foma  is  prescribed  by 
the  settlement,  then  this  trust  must  be  varied. 

(/.)  The  prescribed  Form  22  is  varied  by  prescribed  Form  25  where 
there  is  a  purchase  with  capital  money.  The  parts  in  square  brackets 
will  be  omitted  if  a  deed  off  the  register  is  used.  If  there  is  no  deed 
off  the  register  the  transfer  should  be  executed  in  duplicate.  Also  in  that 
case  this  and  the  next  Precedent  should  be  consolidated  into  one 
instrument ;  the  registered  headings  of  both  the  freehold  and  leasehold 
titles  should  be  placed  at  the  top. 
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Restriction. — Except  under  an  order  of  the  registrar  no  transfer 
of  the  land  is  to  be  registered  unless  made  on  sale,  exchange 
or  partition,  the  consideration  money  being  paid  to  C.  D., 
of,  &c.,  and  E.  F.,  of.  Sec,  or  the  survivor  of  them,  or  into 
Court,  and  except  under  a  like  order  no  charge  is  to  be 
registered  or  valid  unless  exj^ressed  to  be  for  one  of  the 
purposes  for  which  a  tenant  for  life  is  authorised  by  law  to 
raise  money  on  mortgage  of  settled  land,  the  money  being 
paid  to  or  by  the  direction  of  C.  D.  and  E.  F.  or  the  sur- 
vivor of  them  (/). 

3.  Instrument  of  Transfer  of  Leaseholds  (/»)• 

{Heading.) 

(Date.)  In  consideration,  (kc.  [as  in  last  Pircedmt),  I,  G.  H., 
of,  &c.  (Vendor),  with  the  consent  of  the  said  A.  B.  [hereby 
acknowledge  the  receipt  of  the  said  sum  and],  hereby  [As 
Beneficial  Owner]  transfer  to  him  the  land  comprised  in  the 
title  above  referred  to  for  the  residue  of  the  term  granted  by 
the  registered  lease, 

To  HOLD  on  the  Trusts  and  subject  to  the  powers  and  pro- 
visions corresponding  as  nearly  as  the  law  and  circumstances 
will  permit,  with  the  uses,  trusts,  powers,  and  provisions 
which  under  the  Settlement  or  by  reason  of  the  exercise  of 
any  power  of  charging  therein  contained  are  subsisting  or 
capable  of  taking  effect  with  respect  to  the  settled  freehold 
land,  but  not  so  as  to  increase  or  multiply  charges  or  j)owers  of 

{I)  This  restiiction  does  not  quite  follow  the  prescribed  Form  Xo.  7,  aud 
should  therefore  be  submitted  to  the  registrar  for  approval.  Form  No.  7  does 
not  allow  for  a  partition  :  S.  L.  Act,  1882,  s.  3  (iv.).  This  is  necessary  in  the 
case  of  an  undivided  share.  Money  raised  for  discharge  of  incumbrances  is 
paid  by  the  direction  of  the  trustees. 

To  prevent  aoy  doubt  (see  Act  of  1897,  s.  6  (8) ),  it  seems  best  exjiressly  to 
provide  against  the  case  of  a  mortgage  by  deposit  by  adding  the  words  "or 
valid,"  see  r.  251. 

Where  s.  39  (1)  of  the  t?.  L.  Act,  1882,  is  negatived  either  by  the 
settlement  or  by  virtue  of  ss.  20,  22  of  the  Trustee  Act,  1893,  it  would  seem 
correct  fc^r  the  restriction  to  enable  the  sou'vivor  of  the  trustees  to  receive 
the  capital  money. 

(;«)  If  a  deed  off  the  register  is  used,  the  words  in  square  brackets  may 
be  omitted.  If  no  deed  off  the  register  is  taken,  then  the  transfer  should  be 
executed  in  duplicate.  If  freeholds  and  leaseholds  are  purchased  at  the 
same  time,  one  transfer  should  be  made  to  apply  to  both.  The  two  title 
numbers  should  be  referred  to  in  the  heading,  and  the  appropriate  numbers 
in  the  two  operative  parts. 
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charging,  so,  nevertheless,  that  the  beneficial  interest  in  the 
land  shall  not  vest  absolutely  in  a  person  who  is  by  the 
Settlement  made  by  purchase  tenant  in  tail,  or  in  tail  male 
(or  in  tail  female),  and  (u)  who  dies  under  the  age  of  twenty- 
one  years,  but  shall  on  the  death  of  that  person  under  that 
age  go  as  freehold  land  conveyed  as  aforesaid  would  go : 

And  we,  the  said  C.  D.  and  E.  F,,  hereby  apply,  &c.  {con- 
tinue  as  in  thcforerioing  transfer  of  freeholds). 


No.  XII. 

TRANSFEE  of  Registeked  Land  for  Building  purposes, 
Resteictive  Conditions  heinei  ncuiy  imposed. 

{Same  as  Precedent  I.  of  tliis  Section,  down  to  and  inelnding  "  tlic 
title  above  referred  to,"  and  adding  "subject  to  the  following 
conditions  (namely).") 

(*SV'^  out  restrictive  conditions.) 

And  I,  the  said  A.  B.,  hereby  declare  that  my  liability,  &c. 
{continue  as  in  Precedent  I.  of  this  Section,  and  add  at  the  end): 

And  I,  the  said  C.  D.,  for  myself  and  my  assigns,  hereby 
covenant  (o)  with  the  said  A.  B.,  and  the  owners  and  occupiers  for 

the  time  being  of   the Estate,   that  I  and   my  heirs   and 

assigns  will  at  all  times  observe  the  restrictive  conditions  subject 
to  which  the  above  transfer  is  made. 

{n)  This  is  the  okl  form.  If  the  settlement  otherwise  provides,  this  must 
be  varied. 

(o)  It  is  apjireheuded  that,  having  regard  to  rr.  98  and  341,  the  registrar 
will  make  no  objection  to  the  insertion  of  these  covenants.  The  mere 
transfer  subject  to  restrictions  is  not  sufficient  to  impose  a  restriction,  see, 
Wille  v.  St.  John,  1910,  1  Ch.  325  ;  79  L.  J.  Ch.  239;  nor  is  the  entry  of  the 
conditions  sufficient  to  constitute  a  building  scheme  :  S.  C.  The  purchaser 
must  covenant  for  himself  and  his  assigns. 

If  a  sepaiate  deed  of  covenant  (see  next  Precedent)  is  not  entered  into, 
the  transfer  should  be  taken  in  duplicate, 
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No.  XIII. 

CONVEYANCE  and  Transfer  of  Eegistered  Land  with 
Covenants  as  to  Building  and  User,  some  heing  Positive 
and  some  Restrictive. 

1.  Conveyance  by  Deed. 

THIS  INDENTURE,  made  the day  of ,  19—,  Between  Parties. 

A.  B.,  of,  &G.  (hereinafter  called  the  Vendor),  of  the  one  part,  and 
C.  D.,  of,  &c.  (hereinafter  called  the  Purchaser),  of  the  other  part: 

Whereas  the  Vendor,  being  seised  in  fee  simple  in  possession  Recital  of 

«i.  •  1  iii'i_i  -ii  •,  seisin  and 

tree  trom  incumbrances,  and  also  being  the  registered  proprietor  agreement 

with  a title  under  the  Land  Transfer  Acts,  1875  and  1897,  *° '^"• 

of  the  land  hereinafter  described  (with  other  land)   under  the 

heading  District  ,  Parish ,  Title  No.  — ,  has  agreed  to 

sell  the  same  to  the  Purchaser  for  a  like  estate  in  possession  free 

from  incumbrances  at  the  price  of  £ ,  subject  to  the  conditions 

as  to  building  and  user  mentioned  in  the  Schedule  hereto : 

And  whereas  it  is  intended  that  these  presents  shall  be  Of  intended 
accompanied  by  an  instrument  of  transfer  in  the  prescribed  form  transfei-Tnd*^ 
so  as  to  enable  the  Purchaser  to  be  rej^istered  as  proprietor  of  application 

"  •'•■'■  to  registrar 

the  laud  hereinafter  described,  subject  to  the  conditions  men-  to  annex 

•  •  rcstrictiv© 

tioned  in  the  second  part  of  the  Schedule  hereto :  conditions. 

NOW  THIS  INDENTURE  WITNESSETH,  &c.  (Courg^/ance  m  conveyance. 
tJie  ordinary  form  from  Vendor  to  Purchaser  in  fee): 

And    the    Purchaser,    for    himself   and    his    assigns,    hereby  covenants  by 
covenants  with  the  Vendor,  his  heirs  and  assigns,  and  the  owners     ^^^  ^^^^^' 

and  occupiers  for  the  time  being  of  the Estate,  that  the 

Purchaser  and  the  persons  deriving  title  under  him  will  at  all 
times  hereafter  observe  and  perform  all  the  conditions  and 
stipulations  mentioned  in  the  Schedule  hereto. 

{Add  Forms  Nos.  6  and  11,  Purchase  Deeds,  Sect.  III.,  pp.  317, 
321,  and  other  special  provisions,  if  required  {oo)  ). 

In  witness,  &c. 

The  Schedule  above  referred  to. 
The  first  part  {to  comprise  such  of  tJie  conditions  as  are  not 
restrictive  and  cannot  be  made  to  run  ivitli  land  in  ecj[uity). 
The  second  part  {to  comprise  the  restrictive  conditions). 

{oo)  For  another  form  of  a  conve3ance  containing  full  restrictive  covenants; 
see  Pui'chase  Deeds,  Building  Estates,  Group  C,  Prec.  III.,  p.  5U7,  sup. 

P.  72 
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2.  Instkument  of  Teansfee. 

(Headinfi  and  date.)     In  consideration  of  pounds  (£ ), 

I,  A.  B.,  of,  &e.,  hereby  transfer  to  C.  D.,  of,  &c.,  the  land,  &c., 
subject  to  the  following  restrictive  conditions  (namely) :- — 

{Set  out  eonditions,  icldch  uill  he  a  copy  of  the  second  jmrt  of  tlie 
schedide  to  tJie  Deed  of  Conveyance.) 


Mutual 
transfer  by 
exchanging 
parties. 


Applications 
for  necessary 
entries  on  the 
register. 


Implied  cove- 
nant for  title 
not  to  be 
affected  by 
s.  18  of  Act. 


No.  XIY. 

EXCHANGE  of  Registered  Land. 

{Heading  (j>)  and  date.)     In  consideration  of  the  transfers  here- 
inafter contained,  and  {if  so)  of  pounds  (J6 )  paid 

to  A.  B.,  of,  &c.,  by  C.  D.,  of,  &c.,  for  equality  (the  receipt 
whereof  is  hereby  acknowledged),  the  said  A.  B.  hereby,  As 
Beneficial  Owner,  transfers  to  the  said  C.  D.  in  fee  simple 
the  land  shown  and  edged  with  red  on  the  accompanying 
plan  signed  by  the  said  A.  B.  and  C.  D.  [or  the  plan 
attached  hereto  or  indorsed  hereon]  and  described  in  the 
first  Schedule  hereto  :  And  the  said  C.  D.  hereby.  As  Bene- 
ficial Owner,  transfers  to  the  said  A.  B.  in  fee  simple  the 
land  shown  and  edged  with  green  on  the  same  plan,  and 
described  in  the  second  Schedule  hereto  :  And  {if  so)  the 
said  A.  B.  applies  to  have  the  said  land  edged  with  green 
added  to  the  land  comprised  in  title  No.  — ,  of  which  he 
is  the  registered  proprietor;  and  the  said  C.  D.  applies  to 
have  the  said  land  edged  with  red  added  to  the  land  comprised 
in  title  No.  — ,  of  which  he  is  the  registered  proprietor : 

And  the  said  A.  B.  and  C.  I),  respectively  declare 
that  their  respective  liabilities  under  the  covenants  for 
title  implied  by  law  shall  not  be  limited  or  afi'ected  by 
section  eighteen,  &c.  {continue  as  in  Precedent  I.  of  tltis 
Section  and  add  schedules). 

{Execution  and  attestation.) 


[p)  See  prescribed  Form  42  and  notes  thereto.  If  preferred,  the  trans- 
action may  be  carried  out  by  two  instruments,  but  if  onlj'  one  is  used,  it 
seems  the  headin"'  should  refer  to  both,  re^ristered  titles. 
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No.  XV. 

PAKTITION    of   Registered    Land     hy    Three     Co-pro- 
prietors or  Tenants  in  Common  (</). 

{Heading  and  date.)     Each  of  them,  A.  B.,  of,  &c.,  C.  D.,  of,  &c.,  Mutual 

and  E.  F.,  of,  &c.,  As  Beneficial  Owner,  hereby  transfers  the  e^:;;j^parfcition 
respective   lands    shown    and    edged    with  red,  green,  and  into  effect, 
yellow  on  the  plan  attached  hereto   [o?-  indorsed    hereon] 
and    described   in    the   first,  second,  and    third   Schedules 
hereto,  to  the  said  A.  B.,  C.  L).,  and  E.  F.  separately  and 
respectively  in  fee  simple  : 

And  the   said  A.  B.  and  C.  D.  respectively  acknowledge 

the    receipt  from  the  said  E.  F.  of   pounds  (.4' ) 

and pounds  (£ )  paid  by  him  to  them  respectively 

for  equality  of  partition. 

First,  Second,  and  Third  Schedules. 
{Execution  and  attestation.) 


No.  XYI. 

CLAUSE  to  he  inserted  in  Mortgages  to  prevent  the  Mort- 
gagor from  PiEGiSTERiNG  tlie  Equity  of  Piedemption 
under  the  Land  Transfer  Acts. 

The  Borrower,  for  himself  and  the  persons  deriving  title  under  covenant  not 
him,  hereby  covenants  wiih  the  Mortgagees  and  with  each  of  authoHt'^^o"'^ 
them  that  so  long  as  any  money  remains  owing  on  this  present  lo^s^  caution 

.  1      1 1         •  1  •  against  regis- 

security  no  persons  or  corporations  shall,  without  the  previous  tration. 
consent  in  writing  of  the  Mortgagees  or  the  persons  deriving 
title  under  them,  be  registered  as  proprietors  under  the  Land 
Transfer  Acts,  1875  and  1897,  or  any  Act  consolidating  or 
amending  the  same,  of  the  premises  hereby  mortgaged  or  any 
j)art  thereof,  and  that  the  Mortgagees,  or  any  persons  deriving 
title  under  them,  sliall,  at  the  cost  of  the  Borrower  or  the  persons 
deriving  title  under  him,  be  entitled  from  time  to  time  to  lodge  a 
caution  against  the  first  registration  of  the  premises  or  an}'  part 
thereof  (r). 

(  q)  See  and  compai'e  prescribed  Form  43  and  notes  thereto. 

(r)  It  is  desirable  in  all  mortgages  of  unregistered  land  in  a  conipvilsory    As  to  the 
district  that  this  covenant  should  be  used,  because  if  the  equity  of  redernp-    Covenant  not 
lion  is  registered  the  mortgagee,  when  exei'cising  his  power  of  s  ile,  must  ° 

72-2 
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No.   XYII. 

Application  to  Eegister  a  Restriction. 
(Rule  240,  Form  G4.) 


TjCind  Rcfiistri/. 
Land  Transfer  Acts,  1875  and  1897. 


Form  of  appii-  District 

cation  to 
register  a 
restriction  to 
protect  the 
legal  estate 
convej^ecl  by 
a  mortgage  off 
the  register  or 
by  a  registered 
charge. 


Parish . 

No.  of  title  — . 

(Datr.)  A.  B.,  of,  &c.  (die  registered  proprietor),  hereby  applies 
to  the  registrar  to  enter  the  following  restriction  against 
the  title  above  referred  to  :  Except  (s)  under  an  order  of  the 


"What  the 
jiiortgagee 
should  insist 
on  when 
assenting  to 
the  registration 
of  the  equity 
of  redemption. 


Special  case 
in  which  the 
covenant  not 
to  register 
is  essential. 


Restriction  to 
jirotect  legal 
mortgage  of 
freeholds. 


proceed  under  rr.  151  and  152,  as  he  is  bound  under  s.  16  of  the  L.  T.  Act, 
1897,  to  obtain  the  registration  of  the  purchaser.  It  follows  that  before  a 
mortgagee  gives  his  consent  to  the  registration  of  the  equity  of  redemption 
he  should,  if  the  registration  is  with  an  absolute  title,  require  his  mortgage 
to  be  registered  under  rr.  175 — 177  ;  this  will,  according  to  the  practice  at 
the  Eegistr}',  give  him  the  same  power  of  sale  for  purposes  of  registered 
dispositions  (L.  T.  Act,  1875,  s.  27)  as  if  he  were  the  proprietor  of  a 
registered  charge.  If  the  registration  is  with  a  possessory  title,  then  the 
mortgagee  should  require  that  a  charge  be  registered  in  his  favour  so  as 
to  give  effect  to  his  mortgage  and  give  him  a  power  of  sale  on  the  register ; 
the  stamp  on  this  charge  will  not  exceed  10s.  :  Revenue  Act,  1903,  s.  7. 
In  either  case  the  mortgagee  should  insist  on  having  his  legal  estate  or 
legal  term  protected  hj  the  usual  restriction  or  notice  under  L.  T.  Act, 
1875,  s.  50. 

Where  land  is  in  a  compulsory  area,  but  the  registration  of  title  is 
evaded  or  postponed — for  instance,  on  account  of  the  vendors  agreeing  to 
advance  part  of  the  purchase-money  and  take  back  a  mortgage — here  the 
legal  estate  never  passes  out  of  the  vendors  by  their  convej'ance  to  the 
purchaser,  but  it  would  pass  to  him  when  he  registered,  and  the  mortgage 
back  to  the  vendoi's  could  not  operate  on  the  legal  estate  ;  hence  it  is  essential 
to  them  that  the  purchaser  should  not  register.  If  they  subsequently  assent 
to  the  registration,  thej'  must  insist  on  getting  back  the  legal  estate  as  well 
as  the  other  matters  above  mentioned. 

(s)  This  is  the  form  of  restriction  usually  adopted  to  protect  a  legal 
mortgage  of  freeholds  where  a  charge  is  also  registered;  the  restriction, 
when  entered,  will  refer  to  the  charge  by  number.  The  object  is  to 
prevent  the  proprietor  of  the  land  or  of  a  subsequent  registered  chargee 
under  his  over- riding  power  of  disposition  from  defeating  the  legal  estate 
of  the  first  mortgagees  without  their  being  able  to  make  arrangements  for 
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registrar,  no  transfer  b^-  the  proprietor  of  the  land  or  made 
in  exercise  of  the  power  of  sale  in  any  charge  sub.sequent  to 
the  charge  dated,  &c.,  and  presented  for  registration  here- 
with, is  to  be  registered  without  the  consent  of  the  proprietor 
for  the  time  being  of  the  said  charge,  dated,  &c. 

{Signature  of  appliccuit  or  liis  soUciior.) 


No.  XVIII. 

AGREEMENT  to  Consent  to  Dealings  irith  the  Equity 
OF  Redemption  i)i  Registered  Land  irhere  a  Restric- 
tion has  been  Registered  to  Protect  a  Mortgage  of 
the  Register. 

AN  AGREEMENT,   made,   &c..  Between  C.    D.,   of,  &c.,  and  Parties. 
E.  F.,  of,  Szc.  (hereinafter  called  the  Mortgagees),  of  the  one  part, 
and  A.  B.,  of,  &:c.  (hereinafter  called  the  Borrower),  of  the  other 
part : 

Whereas   (Reeite    the   legal  Mortgage  (hereinafter  called  the  Recitals  of 
Principal  Indenture)   to  the  Mortgagees,  and  the   further  assur-  restn^twn  and 
ance,  if  any,  of  the  legal  eatnte,  the  registration  of  the  restriction  ^^^^^f^^ 
(see  last  Preeedoit),  anrl  the  registration  of  the  charge  in  farour  of 
the  Mortgagees) : 

And  whereas    the  Borrower  applied  for  the  registration    of  Agreement  to 
sach  restriction  on  the  terms  that  the  Mortgagees  should  enter  „ndertife^*^ 
into  such  agreement  as  is  hereinafter  contained  :  restnction. 

NOW    THESE    PRESENTS    WITNESS    and     it     is    hereby 
agreed  as  follows  : — 

1.  In  case  the  Borrower  or  other  the    persons  for  the  time  Mortgagees  to 

being  entitled  to  transfer  the  said  registered  land  on  the  register  voiuntar^y  '^ 

shall  execute  a  transfer  of  the  said  land  or  any  part  thereof  not  tr*"sfers. 
for  valuable  consideration  so  that  such  transfer  when  registered 


getting  back  the  legal  estate  as  soon  as  the  transfer  for  value  which 
displaces  the  estate  is  registered.  Whether  the  legal  estate  is  conveyed  by 
a  deed  off  the  register  or  by  the  registered  charge,  the  conveyance  takes 
effect  under  s.  49  of  the  L.  T.  Act,  1875,  hence  requires  the  protection  of  a 
restriction.  The  fee  for  registration  of  a  restriction  is  lO*-.  :  L.  T.  Fee  Order, 
1908,  clause  (J)  (3). 
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The  terms  on 
which  the 
Mortgagees 
are  to  consent 
to  transfers  for 
value  which 
defeat  the 
legal  estate. 


Agreement  not 
to  be  binding 
on  Mortgagees 
after  equity  of 
redemption  is 
gone. 


shall  not  be  capable  of  defeating  the  legal  estate  in  the  land 
uhich  is  then  vested  in  the  Mortgagees  or  the  persons  deriving 
title  iindev  them,  then  and  in  every  such  case  the  Mortgagees  or 
the  persons  deriving  title  under  them  shall  be  bound,  at  the  cost 
of  the  person  requiring  the  same,  to  consent  to  the  registration 
of  such  voluntary  transfer,  provided  that  the  said  restriction 
shall  be  allowed  to  remain  in  force  against  the  persons  regis- 
tered as  proprietors  of  the  land  pursuant  to  any  such  transfer, 
or  that  if  necessary  a  new  restriction  shall,  at  the  cost  of  the 
persons  requiring  such  consent,  be  forthwith  registered 
corresponding  with  the  restriction  which  is  withdrawn. 

2.  Where  the  transfer  is  for  value  (and  whether  executed  by 
the  proprietors  of  the  land  or  by  any  chargee  whose  charge  is 
subsequent  to  that  of  the  Mortgagees  under  his  power  of  sale), 
then  the  Mortgagees  or  the  persons  deriving  title  under  them 
may,  as  a  condition  to  giving  such  consent  as  aforesaid,  require 
that  immediately  after  the  registration  of  the  transferees  or 
purchasers  as  proprietors  of  the  land  the  legal  estate  therein  be 
at  the  expense  in  all  respects  of  the  persons  requiring  such 
consent  conveyed  to  the  Mortgagees  in  fee  simple,  subject  to  the 
right  of  redemption  for  the  time  being  subsisting  under  the 
Principal  Indenture,  and  that  (at  the  like  expense)  a  new 
restriction  shall  (if  necessary)  be  registered  corresponding  with 
the  restriction  which  is  withdrawn,  and  save  as  regards  the 
aforesaid  condition  the  Mortgagees  or  the  persons  deriving  title 
under  them  shall  be  bound  to  consent  to  the  registration  of  a 
transfer  for  value  in  like  manner  as  in  the  case  of  a  voluntary 
transfer. 

3.  If  and  when  by  reason  of  foreclosure  or  the  exercise  of  the 
statutory  power  of  sale  or  otherwise  the  right  of  redemption 
under  the  Principal  Indenture  and  the  said  charge  registered  for 
giving  effect  thereto  shall  have  become  barred,  these  presents 
shall  cease  to  be  binding  on  the  Mortgagees  or  the  persons 
deriving  title  under  them  in  respect  of  all  or  part  of  the  said 
registered  land  as  the  case  ma}^  require. 

As  WITNESS,  &c.  (t). 


{t)  In  some  cases  mortgagors  object  to  apply  for  the  registration  of  the 
restriction  (see  last  Precedent)  necessary  to  protect  the  legal  estate  ;  the 
object  of  this  Precedent  is  to  lemove  any  cause  for  maintaining  the  objec- 
tion, either  by  the  mortgagors  or  any  intending  subsequent  chargee. 
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No.  XIX. 

APPLICATION  to  Registee  Notice  of  a  Lease. 
(Rules  201  to  20f).) 

Lnnd  Bcgisirrj. 
Land  Transfer  Acts,  1875  and  1897. 


District . 

Parish ■-. 

No.  of  Title  — . 


Form  of 
application  to 
enter  notice 
of  a  Mortgage 
term  whether 

WE,  A.  B.,  of,  &c.,  and  C.  D.,  of,  &c.  {the  Mortgar/ees),  hereby  deed  off  the 
apply  for  registration  of  notice  of  the  accompanying  Lease  (u),  indudedTn  a 

dated  the day  of  ■ ,  19 — ,  Between  and  ,  for  ^hirgr^*^ 

years  less days  from  the ■  day  of ,  19 —  :  And 

L,   E.  E.,  of,  &c.  (the  registered  proprietor  of  the  land),  hereby 
consent  to  the  above  application. 

Signatures  of  applicants  ] 
or  their  solicitor.  | 

Signature  of   proprietor  ) 
of  land.  I 


(»)  This  form  can  also  be  used  with  slight  variations  for  several  leases 
granted  on  the  same  day  for  the  same  term  and  to  the  same  person. 

The  lease  may,  as  contemplated  in  this  form,  be  the  mortgage  which   Notice  to 
creates  a  term  or  sub-term.     Wherever  the  mortgage  secui-ity  consists  of  a   ^^°^l  .        ' 
term,  it  is  better  to  enter  up  notice  under  s.  50  of  the  L.  T.  Act,  1875,  than 
to  register  a  restriction.      The   mortgage   term,    whether   contained  in   a 
mortgage  deed  off  the  register  or  in  the  instrument  of  charge,  takes  effect 
under  s.  49  of  the  L.  T.  Act,  1875.     For  the  fee  payable  in  respect  of  the 
notice,  see  the  L.  T.  Fee  Order,  1908,  clause  (E) ;  if,  as  is  usual  in  order  to 
obtain  a  power  to  dispose  of  the  land  by  registered  disposition,  a  charge  is 
to  be  registered  as  well  as  the  notice,  then  they  should  both  be  delivered  for 
registration  at  the  same  time,  in  which  case  the  fee  for  the  notice  will  not 
exceed  10s.  :  ib.     If  a  mortgage  term  only  is  sold  it  seems  that,  though  the    Sale  of  Mort- 
land  is  registered,  the  pm-chaser  cannot  under  L.  T.  Act,  1897,  s.  16  insist   ^age  term, 
on  beiug  registered  as  proprietor  :  lit  Voss  (1910),  55  Sol.  J.  12. 
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No.  XX. 

MORTGAGE  of  Feeeholds  ichcre  ihe  MortgaCxOR  is  hound 
to  Register  under  The  Land  Transfer  Acts  and  the 
Money  is  to  be  advanced  before  Registration  of 
Title  is  completed  (w). 


Parties. 


Recitals. 

Of  "  the  Con- 
veyance "  on 
the  sale 
on  which  the 
compulsory 
provisions 
took  effect. 


Agreement  for 
loan. 


Agreement  to 
execute  regis- 
tered charge, 
to  register  the 
title,  to  get  in 
the  legal 


THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein- 
after called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c., 
and  E.  F.,  of,  &c.  (hereinafter  called  the  Mortgagees),  of  the 
other  part  : 

Whereas  (.r)   by   an    Indenture   of    Convej'ance    (hereinafter 

called    the   Conveyance)    dated    the   day   of ,    19 — , 

and  made  between  G.  H.  {Tenant  for  Life),  of  the  1st  part,  J.  K., 
of,  &c.,  and  L.  M.,  of,  &c.  {Settled  Land  Act  Trustees),  of  the  2nd 
part,  and  the  Borrower  of  the  3rd  part,  the  land  and  heredita- 
ments hereinafter  described  were  in  consideration  of  a  sum  of 

£ paid  by  the  Borrower  as  therein  mentioned  conveyed  to 

him  in  fee  simple  : 

And  whereas  the  IVIortgagees  have  agreed  to  advance  to  the 

Borrower  the  sum  of  £, upon  having  the  repayment  thereof, 

with  interest  as  hereinafter  mentioned,  secured  in  manner 
hereinafter  appearing : 

And  whereas  it  has  been  agreed  that  as  further  part  of  the 
aforesaid  security  the  Borrower  should  immediately  after  the 
execution  of  these  presents  execute  and  deliver  to  the  Mortgagees 
for   registration   an   instrument    of    charge  (y),    in    the    form 


(t«)  See  Dissertation,  p.  1105,  sup.  This  is  the  scheme  recommended  in  the 
case  of  freeholds  in  preference  to  the  deed  being  executed  as  an  escrow. 
This  Precedent  can  be  adapted  by  adding  special  provisions  to  meet  the 
cases  of  mortgages  to  bankers,  brewers,  &c. 

(.»■)  This  conveyance  will  be  referred  to  in  the  charge,  which  will  be 
executed  in  the  form  prescribed  under  r.  96,  and  before  the  land  is  regis- 
tered. Hence  in  this  case  it  is  desirable  to  recite  the  conveyance  in  place 
of  seisin.  As  the  sale  is  assumed  to  have  been  made  under  the  S.  L.  Acts, 
the  compulsory  provisions  could  not  be  evaded  by  leaving  the  legal  estate 
outstanding  till  the  execution  of  the  mortgage. 

(y)  This  charge  must  be  delivered  for  registration  on  the  same  day  as  the 
application  for  registration  of  the  land  is  delivered,  and  then  no  fee  will  be 
charged  for  registering  the  charge :  L.  T,  Fee  Order,  1908,  r.  8. 
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prescribed  niider  rule  9G  of  tlie  Land  Transfer  Pailes,  1903  to  1908,  estate,  and  to 
which  has  been  ah'eady  prepared,  and  is  intended  to  bear  even  res^rlcti'Jn. 
date  herewith,  charging  the  land  and  hereditaments  comprised 
in  the  Conveyance  with  the  payment  to  the  Mortgagees  on  the 

day   of   next  of  the  principal  sum  of   i' ,  with 

interest  thereon  at  the  rate  of  £ —  per  cent,  per  annum,  pay- 
able half-yearly  on  the day  of and  the  — —  day  of  — 

in  every  year,  and  should  also  apply  for  and  obtain  registration 

under  the  Land  Transfer  Acts,  1876  and  1897,  of  the  land  and 

hereditaments  comprised  in  the  Conveyance,  and  should  as  soon 

as  might  be  after  obtaining  such  registration  convey  the  legal 

estate  in  the  same  hereditaments  To  the  Use  of  the  Mortgagees  in 

fee  simple,  subject  to  the  right  of  redemption  for  the  time  being 

subsisting  under  these  presents,  and  should  also  sign  and  deliver 

an   application  {z)   to    the   registrar,    which   has   been    already 

prepared,  for  the  entry  of  a  restriction  against  the  title  number 

of  the  property  to  be  comprised  in  the  said  instrument  of  charge 

to  the  effect  following  (that  is  to  say) : — "  Except  under  an  order  of  Form  of 

the  registrar  no  transfer  by  the  projjrietor  of  the  land  or  made  protect  a  legal 

in  exercise  of  the  power  of  sale  in  any  charge  subsequent  to  the  ^^o^^^g^s*^- 

recited  charge  is  to  be  registered  without  the  consent  of   the 

proprietor  for  the  time  being  of  the  recited  charge  "  (a)  : 

And  whereas  it  has  also  been  arranged  that  as  soon  as  the  Agreement  to 
said  entries  have  been  made  the  land  certificate  shall  be  banded  kndcertifi- 
over  to  the  Mortgagees  (h) :  ^^^^' 

And  whereas  it  has  been  agreed  that  the  entire  security  made  That  in  case 
up  of  these  presents,  the  intended  registered  charge  (r),  the  con-  provisions  "he 
veyance  of  the   legal   estate  hereinbefore  referred   to,  and  the  security  is  to 

,  be  governed 

deposit  of  the  land  certificate,  shall  be  governed  by  the  covenants  by  this 
and  provisions  hereinafter  contained,  but  without  prejudice  to  ' 
the   statutory   powers   implied   under   the   intended   registered 
charge  aforesaid : 

(2)  The  application  for  the  restriction  must  be  signed  by  the  mortgagor  or 
his  solicitor  :  see  Prec.  XVII.,  sup. 

{a)  In  the  actual  restriction  the  charge  will  be  referred  to  by  its 
number. 

{!>)  Though  this  will  mean  that  the  certificate  of  charge  will  be  in  an 
abbreviated  form  (r.  2oi)B),  still  the  land  certificate  will  give  all  material 
particulars. 

{1)  All  the  forms  and  entries  to  be  made  in  the  register  must  be  agreed 
with  the  officers  at  the  Land  Eegistry  before  completion. 
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Covenant 
to  pay. 


Conveyance. 


Covenants  by 
Mortgagor. 

To  insure. 


To  complete 
registration 
proceedings 
and  then 
convej'  the 
legal  estate. 


Not  to  exercise 
statutory 
jpowers  so  as 
to  defeat 
Mortgagees' 
legal  estate 
without  their 
consent  and  to 
maintain  the 
restriction. 


NOW  THIS   INDENTURE  WITNESSETH   and  it  is  hereby 
agreed  as  follows  : — 

1.  (Receipt  of  moneij  advanced  and  usual  covenant  to  jiay  prin- 
cipal  and  interest,  Forms  Nos.  3,  4,  and  6  in  Mortgages,  pp.  773 — 4, 
sup.) 

2.  (Conveijancc  of  land  and  usual  proviso  for  redemption,  addimf 
at  the  end  that  the  registered  charge  is  to  he  discharged  and  the 
land  certificate  handed  hack,  Forms  Nos.  8  and  9  in  Mortgages, 
pp.  175 — 6,  su}).) 

3.  The  Borrower,  for  himself  and  his  assigns,  hereby  covenants 
with  the  Mortgagees  and  with  each  of  them  as  follows : — 

(i.)  {To  insure  against  fire,  Form  No.  19,  Mortgages,  p.  783, 
sup.)  ; 

(ii.)  That  the  Borrower  will  forthwith  apply  for  and 
obtain  registration  under  the  Land  Transfer  Acts,  1875  and 
1897,  of  himself  as  proprietor  with  a  possessory  title  of  the 
hereditaments  mentioned  in  the  Conveyance,  and  will  at 
the  same  time  apply  for  or  consent  to  the  registration  of 
the  Mortgagees  as  the  proprietors  of  the  said  intended 
registered  charge,  and  also  will  apply  for  the  registration  of 
a  restriction  for  the  protection  of  the  Mortgagees  and  the 
persons  deriving  title  under  them,  so  far  as  practicable,  in 
the  form  hereinbefore  recited  :  And  also  will  immediately 
after  the  registration  of  the  Borrower  as  such  proprietor  as 
aforesaid  convey  the  legal  estate  in  the  hereditaments  so 
registered  to  the  Mortgagees  in  fee  simple,  subject  to  the 
right  of  redemption  for  the  time  being  subsisting  therein 
under  these  presents,  and  will  hand  over  the  land  certificate 
together  with  the  certificate  of  charge  to  the  Mortgagees  ; 

(iii.)  That  so  long  as  any  money  remains  due  under  these 
presents  no  transfer  is  to  be  registered  of  the  freehold  here- 
ditaments comprised  in  the  title  number  under  which  the 
hereditaments  comprised  in  the  Conveyance  shall  be  regis- 
tered, or  any  part  thereof,  without  the  consent  in  writing  of 
the  Mortgagees  or  the  persons  deriving  title  under  them, 
and  that  no  charge  (other  than  the  intended  registered 
charge  aforesaid)  is  to  be  registered  against  the  same  title 
number  except  in  such  manner  that  the  charge  shall  be 
subject  to  the  foregoing  restriction,  and  that  the  Borrower, 
or  the  persons  deriving  title  under  him,  will  at  his  or  their 
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own  cost,  if  and  when  required  by  the  Mortgagees  or  the 
persons  deriving  title  under  them,  execute  and  do  all  docu- 
ments, acts  and  things  necessary  or  proper  in  order  to  effect 
the  registration  and  entry  on  the  register  of  the  above- 
mentioned  instrument  of  charge  and  restriction,  and  to  vest 

I.  the  aforesaid  legal  estate  in  the  Mortgagees  :    And  farther, 

;  that  so  long  as  any  money  remains  owing  on  the  security 

of  these  presents  the  Borrower  or  the  persons  deriving 
title  under  him  will  from  time  to  time  (if  and  when  occasion 
requires)  and  at  their  own  cost  apply  for  any  corresponding 
restriction  to  be  imposed  in  place  of  any  restriction  with- 

i  drawn,  and  for  such  variations  to  be  made  in  any  subsisting 

^  restriction  as  may  be  reasonably  required. 

4.  Provided  always,  that  section  sixteen  of  the  Conveyancing  Provision  as  to 
and  Law  of  Property  Act,  1881,  shall,  for  the  purposes' of  this  Cd'certT°^ 
security,  apply  to  the  land  certificate  aforesaid  as  if  the  same  fixate. 
were  a  document  of  title  within  tlie  meaning  of  that  section. 

5.  For  the  consideration  aforesaid  the  Borrower  hereby  in-evocabie 
irrevocably  nominates  and  appoints  the  Mortgagees  and  each  of  attomeyto 
them  and  their  or  his  substitute  or  substitutes  to  be  the  attorney  Mortgagees  to 

>J     give  effect  to 

and  attorneys  of  the  Borrower  for  all  or  any  of  the  following  the  Mort- 

gagor's  cove- 
purposes  (namely) : —  nants. 

(i.)  To,  apply  for  and  obtain  registration  of  the  Borrower 
as  proprietor  of  the  hereditaments  comprised  in  the  convey- 
ance with  either  a  possessory  or  absolute  title  under  the 
provisions  of  the  Land  Transfer  Acts,  1875  and  1897  ; 

(ii.)  To  apply  for  or  consent  to  the  registration  of  the 
Mortgagees  as  the  proprietors  of  the  charge  on  the  said 
hereditaments  effected  by  the  instrument  of  charge  of  even 
date  herewith  hereinbefore  referred  to  ; 

(iii.)  To  appl}^  for  the  registration  of  a  restriction  for  the 
protection  of  the  Mortgagees  or  the  persons  deriving  title 
under  them  in  the  form  (as  nearly  as  circumstances  will 
permit)  hereinbefore  mentioned ; 

(iv.)  To  give  a  receipt  to  the  registrar  for  the  land 
certificate  to  be  granted  upon  the  completion  of  such  regis- 
tration as  aforesaid ; 

(v.)  To  sign,  seal  and  deliver,  and  otherwise  perfect  any 
deed  of  conveyance  of  the  legal  estate  in  the  said  heredita- 
ments if  and  when  the  Borrower  shall  have  been  registered 
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as  proprietor  thereof  as  aforesaid,  so  as  to  vest  the  same  in 
the  Mortgagees  in  fee  simple  subject  to  the  riglit  of 
redemption  subsisting  under  these  presents ;  and 

(vi.)  In  the  name  and  on  behalf  of  the  Borrower,  and 
as  his  act  or  deed,  to  sign  or  seal  any  document  or  do  any 
other  act  or  thing  which  may  be  reasonably  required  by  the 
Mortgagees  for  giving  effect  to  the  purposes  aforesaid  or  any 
of  them. 

G.   {Add  Forms  Nos.   15   and  4y,   as  to  refiularitij  of  sale  and 
duties  on  land  values,  in  Moytfjages,  p.  807,  sup.) 

In  witness,  &c. 

No.  XXI. 


Parlies. 


Recitals. 

Of  Mortgage 
executed 
before  first 
registration. 


CONVEYANCE  for  Vesting  Legal  Estate  after  Regis- 
tration in  Mortgagee  where  outstanding  by  reason  of 
Section  20  of  the  Land  Transfer  Act,  1897. 

THIS  INDENTURE  (e),  made,  &c.,  Between  A.  B.,  of,  &c. 
(hereinafter  called  the  Borrower),  of  the  one  part,  and  C.  D.,  of, 
&c.,  and  E.  F.,  of,  &c.  (hereinafter  called  the  Mortgagees),  of 
the  other  part : 

Whereas  these  presents  are  supplemental  to  an  Indenture  of 
Mortgage    (hereinafter    called    the    Princii^al   Indenture)    dated 

the day  of ,  19 — ,  and  made  between  the  same  parties 

as  are  parties  hereto,  and  in  the  same  order,  whereby  the  land 
and  hereditaments  hereinafter  described  were  expressed  to  be 
conveyed  by  the  Borrower  to  the  Mortgagees  in  fee  simj^le  by 
way  of  mortgage  for  securing  payment  by  the  Borrower  to  the 
Mortgagees  of  a  principal  sum  of  £ and  interest  thereon  as 

(e)  This  deed  must  not  be  executed  until  the  mortgagor  has  been  regis- 
tered, and  may  be  indorsed  on  the  last  Precedent,  llegistration  takes  place, 
in  the  case  of  a  popse-ssorj'  title,  on  the  daj"  on  which,  after  the  entries, 
forms  and  plans,  &c.,  have  been  settled,  the  application  is  made,  see  rr.  23, 
4Y,  95,  111.  The  convej'ance  to  the  mortgagor  is  required  under  r.  19  to  be 
produced  before  there  can  be  deemed  to  be  a  proper  application  for  registra- 
tion ;  hence  the  application  cannot  be  made  till  the  vendors  deliver  their 
conveyance,  which,  of  course,  they  will  refuse  to  do  till  they  get  their 
money.  Further,  the  application  without  the  vendor's  consent  can  only  be 
made  after  completion,  though  it  can  be  made  on  the  same  day.  All  the 
entries,  &c, ,  should  be  agreed  on  before. 
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therein  mentioned,  and  whereby  the  Borrower  covenanted  that 
he  would  forthwith  apply  for  and  obtain  registration  of  himself 
as  proprietor  with  a  j)Ossessory  title  of  the  hereditaments  thereby 
expressed  to  be  conveyed,  and  would  as  soon  as  might  be  after 
obtaining  such  registration  convey  the  legal  estate  in  the  same 
hereditaments  to  the  Mortgagees  in  fee  simple,  subject  to  the 
right  of  redemption  for  the  time  being  subsisting  in  the  same 
hereditaments  under  the  Principal  Indenture  : 

And  whereas  the  Borrower  was  on  the day  of ,  19 — ,  of  first  regis- 

registered  under  the  Land  Transfer  Acts,  1875  and  1897,  as  first  m1\?,„°-!?'''' 
proprietor  with  a  possessory  title  of  the  hereditaments  expressed 
to  be  conveyed  by  the  Principal  Indenture  under  the    heading 
District ,  Parish ,  Title  No.  —  : 

And  whereas  it  is  apprehended  that  by  reason  of  the  Borrower  That  the  legal 
having  recently  purchased  the  said  hereditaments  he  did   not,  gtandin^b^y" 
having  regard  to  section  twenty  of  the  said  Act  of  1897,  acquire  reason  of  s.  20 

<=>        ^  _  _        •'  _  .of  the  L.  T. 

the  legal  estate  therein  until  he  was  registered  as  such  proprietor  Act,  1897. 
as  aforesaid : 

NOW  THIS  INDENTURE  WITNESSETH  that  for  giving efifect  Com-eyauceof 
to    the    covenant    for    that  pnr[)Ose  contained  in  the  Principal  Mortgagees." 
Indenture  (/),  and  in  consideration  of  the  premises,  tlie  Borrower, 
As   Beneficial    Owner,  hereby   conveys   and    confirms   unto  the 
Mortgagees    ■ 

All  and  singular  the  lands  and  hereditaments  expressed  to  be  Parcels. 
conveyed  by  the  Principal  Indenture  and  all  other  (if  any)  the 
hereditaments  of   which   the  Borrower  was   registered  as  such 
proprietor  as  aforesaid. 

To  HOLD  unto  and  To  the  use  of  the  Mortgagees  in  fee  simple,  Habendum 
subject  [as  in  the  Principal  Indenture  is  mentioned,  and]  to  such 
right  of  redemption  as  would  have  been  subsisting  in  the 
premises  under  the  Principal  Indenture  if  the  legal  estate  therein 
had  been  vested  in  the  Borrower  when  the  Principal  Indenture 
was  executed. 

In  witness,  &c. 

(/)  The  case  of  Capital  a»<i  Counties  Bk.  v.  Bhodes,  1903,  1  Ch.  631;  72 
L.  J.  Ch.  336,  does  not  help ;  if  the  conveyance  were  inserted  in  the 
registered  charge,  it  could  not  pass  the  legal  estate,  as  the  charge  is  executed 
before  the  date  of  first  registration,  and  the  form  of  the  charge  (see  r.  96 
and  note  to  prescribed  Form  44)  shows  this.  Wherever  inserted,  the 
conveyance  can  only  operate  under  the  Ij.  T   Act   1S75,  s.  49. 
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Parties. 


Recitals. 

Of  the  Mort- 
gagor's title 
to  the  Lease. 

Of  the  regis- 
tration of  the 
title  of  the 
Mortgagor. 


Of  agreement 
for  advance. 

Of  the  regis- 
tered charge 
under 
r.  9G  (//). 


Of  the  applica- 
tion under 
L.  T.  Act, 
1875,  s.  50,  to 
register  notice 
of  the  Mort- 
gage term. 

Land  certifi- 
cate to  be 
handed  over. 


REGISTERED    LAND,    ETC.    (PRECEDENTS). 

No.  XXII. 

MORTGAGE   of  Leasehold  Land   in  a  Compulsory  Area 
a})OHt  to  he  Registered  (g). 

THIS  INDENTURE,  made,  &c.,  Between  A.B.,  of,  &c.  (herein- 
after called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c.,  and 
E.  F.,  of,  &c.  (hereinafter  called  the  Mortgagees),  of  the  other 
part : 

Whereas  {Recite  the  Lease  and  shoir  if  it  was  not  (jvanted  to  tlie 
Borrower  that  it  became  vested  in  liim.  See  Purchase  Deeds, 
Sect.  L,  Form  No.  28,  jj.  304,  sup.) : 

And  whereas  the  Borrower  was,  before  the  execution  of  these 
presents,  registered  as  the  proprietor  of  the  premises  comprised 
in  the  said  Lease  with  a  possessory  title  under  the  Land 
Transfer  Acts,  1875  and  1897  : 

And  whereas  {Recite  Agreement  for  advance,  Form  No.  2a, 
Mortgages,  j).  773,  sitj)) : 

And  whereas  by  an  instrument  of  Charge  dated,  &c.,  the 
Borrower  charged   the  premises  comprised  in  the  recited  Lease 

[or  assignment]    with  the  payment  on  the da}^  of to 

the    Mortgagees  of  the  sum  of  M and  interest  as  therein 

mentioned  : 

And  whereas  the  Borrower  has  agreed  to  consent  to  an 
application  (i)  for  the  registration  of  notice  under  section  fifty  of 
the  Land  Transfer  Act,  1875,  of  the  sub-term  hereby  created  : 

And  whereas  it  has  been  agreed  that  the  land  certificate  shall 
be  issued  and  delivered  to  the  Mortgagees  : 

((/)  See  Dissertation,  p.  1102,  stqj.  This  deed  must  be  executed  as  an  escrow 
aud  left  undated.  It  will  be  "  delivered  "  by  the  mortgagees'  solicitor,  who 
must  also  act  as  agent  of  the  mortgagor,  to  the  mortgagees  after  the  date  of 
first  registration,  when  the  date  will  be  filled  in.  This  plan  has  also  been 
adapted  to  freeholds,  but  is  not  in  that  case  recommended. 

(/i)  This  charge  should  be  "  delivered  "  before  the  date  of  first  registration. 
The  mortgage  in  this  Precedent  must,  while  still  an  escrow  and  undated,  be 
produced  duly  stamped  to  the  registrar  to  show  that  the  charge  is  free  of 
duty,  and  also  to  support  the  application  under  L.  T.  Act,  1875,  s.  50,  for 
notice  to  be  entered  of  the  mortgage  term. 

(i)  See  Precedent  XIX.,  sup.  This  application  will  in  fact  be  made  con- 
currently with  the  application  to  register  the  title.  Before  the  entry  is 
finally  made  under  s.  50  the  mortgage  deed  will  again  be  produced  to  the 
registrar  after  it  has  been  delivered  and  dated.  The  conduct  of  the  regi.stra- 
tion  proceedings  must  be  given  to  the  mortgagees'  solicitor. 
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NOW  THIS    INDENTURE    WITNESSETH  and  it  is  hereby 
agreed  as  follows : — 

1.  In  pursuance  of  the  said  agreement  and  in  consideration,   Covenant  to 
&:,c.  {Receipt  for  advance  and  usual  covenant  to  pay  jirincipal  and 
interest,  Forms  A^'os.  3,  4,  and  6,  Mortgages,  pp.  773 — 4,  sup.). 

2.  For  the   consideration  aforesaid   {usual   suh-demise  by  the  Sub-demiseof 
Borrower  of  the  premises  to  the  Mortgagees,  suhject  to  a  proviso  for  theTease" 
redemption.     There  is  no  need  in  this  case  for  an  irrevocable  power  subject  to  a 

-'  J  1  proviso  for 

of  attorney  to  get  in  the  nominal  reversion,  but  a  p)ower  to  appoint  redemption. 
new  trustees  and.  remove  the  Borrower  from  being  a  trustee  may  be 
added.     The  power  of  sale  conferred  by  the  charge  will  get  in  the 
head  term.    See  Forms  Nos.  11,  11a,  11b,  j^P-  777 — 8,  and  Xos.  9, 
and  9b,  pp.  775 — 6,  in  Mortgages). 

3.  {Add  Forms  Nos.    15    and  49,   and    any    requisite    special 
prorisions.) 

In  witness,  &c. 

No.  XXIII. 

INSTRUMENT  o/ Charge  (A). 

{Heading   and  date.)     In  consideration  of  ■ ■  pounds  {£ )   Consideration. 

paid  to  me  (the  receipt  whereof  is  hereby  acknowledged), 

I,  A.  Bi,  of,  Szc,  As  Beneficial  Owner,  hereby  charge  the 

land  comprised  in    the    title    above    referred   to    with    the  Borrower 

payment  to  C.  D.,  of,  &c.  [E.  F,,  of,  &.C.,  andG.  H.,  of,  Sec] ,  witii°princ"pai 

on  the  • day  of next  of  the  principal  sum  of  £ ,  f,",™-est^ 

with  interest  at   £ —  per  cent,   per  annum,   payable  half- 
yearly  on  the day  of ,  and  the day  of in 

every  year. 

And    it    is    hereby    declared    as    follows  : — {Insert   SUcJl    of   the    Provisions. 

following  provisions  as  may  be  required  in  each  case.) 

(A-)  Though  it  is  the  practice  at  the  Land  Registry  to  peixuit  the  additiou  The  use  of 
of  a  conveyance  of  the  legal  estate  to  a  charge,  it  seems  useless  and  improper,  duplicates, 
unless  the  charge  is  execvited  in  duplicate  so  as  to  enable  the  chargee  to  retain 
the  duplicate.  In  many  cases  it  will  be  desirable  to  have  a  separate  deed  as 
well  as  the  charge,  but  in  this  Precedent  it  is  assumed  that  there  is  no 
deed  off  the  register.  Where  there  is  a  deed  off  the  register  protected  by 
restriction  or  notice  it  is  svifficient  for  the  charge  to  contain  such  of  the 
special  stipulations  as  affect  the  chargee's  power  of  sale,  right  of  entry,  and 
right  of  enforcing  principal  and  interest. 
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For  insurance 
against  fire. 


As  to  leasing 
powers,  &c.  (/). 
For  reduction 
of  interest  on 
punctual 
payment. 


For  contlnuino 
loan  for  a 
certain  term. 


Debtor  not  to 
be  at  liberty 
to  pay  prin- 
cij^al  before  a 
certain  day. 


Provision  for 
payment  of 
principal  by 
instalments. 


1 .  (Y'o  he  inserted  ivhere  a  substantial  j)art  of  the  security  consists  of 
haildiiif/s,  Form  No.  19,  jj.  783,  Mortgages,  or  the  following  :)  The 
debtor  shall  at  all  times  during  the  continuance  of  this  security 
keep  the  messuage  and  buildings  on  the  land  insured  against 

loss  or  damage  by  fire  in  the  sum  of  £ at  least    [or,  in  a 

sum  equal  to  three-fourths  of  the  amount  required  to  re-build  the 

SI  me  in  the  case  of   total    destruction],  in  the Insurance 

Office  or  in  some  other  insurance  office  approved  of  by  the 
creditor  [s] ,  and  pay  all  premiums  payable  in  respect  of  such 
insurance  within  seven  daj's  after  the  same  shall  become  due,  and 
shall  on  demand  deliver  [or  produce]  to  the  creditor  [s]  the  policy 
of  such  insurance  and  the  receipt  for  every  such  premium. 

2.  {Use  Form  No.  41,  jj.  803,  in  Mortgages.) 

3.  (Use  Form  No.  30  or  32  in  Mortgages,  pp.  794—5  or  the 
follon'i)ig:)  The  interest  secured  by  this  charge  shall  be  reduced 
to  Jb —  per  cent,  in  every  half-year  in  which  it  is  paid  within 
thirty  days  after  it  becomes  due. 

4.  (Use  Form  No.  33,  Mortgages,  p.  796,  or  tlie  following  :)  No 
part  of  the  principal  money  hereby  secured  shall  be  called  in  until 

the day  of ,  19 — ,  unless  some  half-yearly  payment  of 

interest  shall  fail  to  be  paid  within  thirty  days  after  it  becomes 
due  [or  there  shall  be  a  breach  of  the  above  provision  for  keep- 
ing the  said  premises  insured  against  loss  or  damage  by  fire  or 
of  any  statutory  obligation] .     But  upon  any  sale  made  under 

the  statutory  power  before  the  said day  of ,  19 — ,  the 

Purchaser  shall  not  be  concerned  to  see  or  inquire  whether  such 
sale  is  consistent  with  this  provision. 

5.  The  debtor  shall  not  be  at  liberty  to  pay  off  the  principal 

money  hereby  secured  or  any  part  thereof  before  the day 

of ,  19 — ,  unless  the  creditor  [s]  shall  be  willing  to  accept  it, 

nor  to  pay  the  same  on  or  after  that  day  without  giving  the 
usual  six  calendar  months'  notice  of  intention  so  to  do. 

6.  ( Use  Form  No.  24  or  26,  Mortgages,  pp.  790,  792,  or  the  follow- 
ing :)  If  the  principal  money  hereby  secured  shall  be  paid  by  the 

instalments  following  (namely),  the  sum  of  .4' on  the 

day  of next  or  within  thirty  days  thereafter,  and  the  sum  of 

£ on  the day  of in  every  subsequent  year  or  within 


(/)  The  chdrgee's  security  being  by  deed,  he  will  have  the  statutory  powers 
of  leasing  if  his  mortgagor  could  have  exercised  such  powers.  The  registered 
proprietor,  as  such,  has  no  power  to  lease,  &c. 
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thirty  days  thereafter,  until  the  whole  of  the  said  principal 
money  shall  be  paid,  and  if  every  half-yearly  payment  of  interest 
shall  be  paid  within  thirty  da^'s  after  it  becomes  due,  and  if  the 
above  provision  for  keeping  the  said  premises  insured  against 
loss  or  damage  by  fire  shall  be  duly  observed  and  performed, 
then  and  in  such  case  the  creditor  [s]  shall  accept  payment  of 
the  said  principal  money  by  the  instalments  aforesaid. 

7.  Upon  any  sale  under  the  statutory  power  a  purchaser  shall  Regularity  of 
not  either  before  or  after  transfer  be  concerned  to  see  or  inquire 
■whether  a  case  has  arisen  to  authorise  the  sale,  or  whether  the 

pewer  is  properly  or  regularly  exercised. 

8.  In  the  foregoing  provisions  the  expressions  "  the  debtor  "  interpreta- 
and  "  the  creditor  [s]  "  mean  the  said  A.  B.  and  the  said  C.  D. 

[E.  F.  and  G.  H.]  respectively,  and   include   also,  where  the 
context  allows,  all  persons  deriving   title   under   them  respec- 
tively (m). 
Signed,  Sec. 

No.  XXIV. 

INSTRUMENT  OF  CHARGE  (»»r?.'r  Rule  96)  of  the  Whole 
of  the  Land  comprised  in  a  Conveyance,  Lease,  or 
Assignment. 

{Heading  and  date.)     In  consideration  of pounds  {£ )   instrument  of 

I,  A.  B.,  of,  kc,  hereby  charge  the  land  comprised  in  an  theifndts^^*^ 
Indenture  dated,  &c.,  and  made,  kc.  {Conveyance,  Lease,  or  ^^^."f'^°^® 

Assignment),  with  the  payment  to  CD.,  of,  &c.,  on  the  

day  of  ,  19 — ,  of   the    principal  sum  of    Jt ,  with 

interest  at  J6 —  per  cent,  per  annum,  payable  half-yearly, 

on  the day  of and  the day  of in  every 

year  {n).     {Add  any  special  stipulations  required.) 

Signed,  sealed,  and  delivered  by  the^ 
above-named  A.  B.  in  the  pre-  - 
sence  of  J 

(?n)  Under  the  present  practice  almost  any  provision  is  allowed  to  be 

inserted  in  an  instrument  of  charge  ;  hence,  if  desired,  the  ordinary  forms  in 

mortgages  can  be  added.     In  all  cases  where  the  instrument  of  charge  is 

relied  on  without  a  deed  off  the  register  a  duplicate  should  be  retained  by 

the  chargee. 

(n)  See  Dissertation,  p.  1102  sup.,  as  to  evading  registration.      This  Pre-    Modeof  mort- 
\  ■  -niii  1  -•  ii  IT  ^    K^siiiR  land 

cedent  is  required  when  the  compulsory  provisions  cannot  be  evaded,  and   about  to  be 

p^  73  registered, 
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No.   XXV. 

INSTRUMENT   OF  CHARGE  of  the  Whole  of  the  Land 
comprised  in  a  Title  to  secure  a  current  account. 

Instrument  of  {Heading  and  date.)  In  consideration  of  money  due  and  of  for- 
leciue&°  bearance  to  require  immediate  payment  thereof,  I,  A.  B.,  of, 
'^"^ountat  ^^-  (hereinafter  called  the  Mortgagor),  hereby  charge  the 
a  bank.  jai^d  comprised  in  the  title  above  referred  to  with  the  pay- 
ment to  the Bank,  Limited,  whose  registered  office  is 

at,  &c.  (hereinafter  called  the  Bank),  on  demand  of  the 
balance  (if  any)  then  owing  from  the  Mortgagor  on  his 
account  current  with  the  Bank  for  cheques,  notes  or  bills 
drawn,  accepted  or  indorsed  by  him,  or  for  advances  made 
to  him  or  for  his  accommodation  or  benefit  (including 
interest  with  half-yearly  rests,  commission  and  other 
(?ustomary  charges),  and  with  the  payment  of  interest  on 
such  balance  from  the  date  of  such  demand  or  from  the 
death  of  the  Mortgagor  (which  first  happens),  at  the  rate  of 
£ —  per  cent,  per  annum^  with  half-yearly  rests. 

This  charge   is  subject  to  the  following  (o)  stipulations 
(that  is  to  say)  : — 
Power  of  sale.  ^j^^  rj-j^^  Bank  and  their  assigns  may  in  favour  of  a  pur- 

chaser exercise  the  power  of  sale  immediately  after 
the  registration  of  this  charge. 

part  of  the  purchase-money  is  advanced  to  enable  the  jiurcliase  to  be  effected. 
It  seems  useless  to  insert  a  conveyance  of  the  freeholds  or  a  sub-demise  of 
any  leaseholds  in  the  charge,  as  neither  can  the  legal  estate  be  passed  nor  a 
legal  term  created  until  the  purchaser  is  registered  (L.  T.  Act,  1897,  s.  20; 
rr.  68—70),  and  the  wording  of  this  charge  clearly  shows  that  the  pur- 
chaser has  not  been  registered.  In  the  case  of  possessory  titles  the  date  of 
first  registration  is  the  date  of  the  application  to  register,  but  the  application 
cannot  be  made  until  the  vendor  has  delivered  the  conveyance  to  the  pur- 
chaser, and  the  vendor  will  refuse  to  do  this  till  he  has  received  his 
purchase-money.  This  Precedent  assumes  that  a  proper  legal  mortgage 
(see  Frees.  XX.  and  XXII.)  will  be  executed  off  the  register,  that  the 
legal  estate  or  mortgage  term  will  be  got  in  (see  Prec.  XXI.)  or  obtained 
(Prec.  XXII.)  after  registration,  and  will  be  protected  by  a  restriction  or 
notice  under  s.  50  of  the  L.  T.  Act,  1875. 

(o)  These  stipulations  should  correspond  with  the  j^rovisions  of  the  mort- 
gage deed  off  the  register.  The  legal  mortgage  should  be  protected  by  a 
restriction  (Prec.  XVII.)  in  the  case  of  freeholds,  or  by  a  notice  (Prec.  XIX.) 
in  the  case  of  leaseholds. 
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(ii.)  The  statutory  power  of  leasing,  or  agreeing  to  lease,  Powers  of 
shall  not  be  exercised  without   the   consent   of   the    ^''^®'"°'  '''-''^• 
Bank  (acting  by  one  of    their    managers)    or   their 
assigns,  but  it  shall  not  be  necessary  to  express  such 
consent  in  an}-  lease   or   agreement,  nor  shall   the 
lessee  be  concerned  to  see  that  such  consent  is  given, 
(iii.)  This  charge  is  to  be  a  continuing  security  to  the  Bank  charge  to  be  a 
notwithstanding  any  settlement  of  account  with  the  security"" 
persons    for    the    time    being    liable  for  the  money 
hereby  secured  or  any  part  thereof,  or  that  the  Bank 
may  accept  or  have  accepted,  or  may  release  or  have 
released  any  other  security  from  or  to,  or  may  give 
time  to  such  persons  or  any  of    them,  or  that  the 
Bank  may  have  made  or  accepted  any  other  arrange- 
ment, and  notwithstanding  any  other  act  or  omission 
by  the  Bank  in  relation  to  the  premises  (  jj). 
Signed,  sealed,  and  delivered,  &c. 

No.  XXVI. 

SECOND  MOETGAGE   ichrc  the  Land  h  Ebgisteked  and 
it  is  intended  ultimately  to  take  a  Tkansfek  of  the  Fikst 
■   Chaege  and  Consolidate  the  Debts. 

THIS  INDENTURE,  d-c.  Between  A.  B.,  of,  ka.  (hereinafter  Parties. 
called  the  Borrower),  of  the  1st  part,  C.  D.,  of,  ilc,  and  E.  F., 
of,  kc  (hereinafter  called  the  Mortgagees),  of  the  ^nd  part,  and 
G.  H.,  of,  &c.  (hereinafter  called  the  Eeceiver),  of  the  3rd  part : 

{l>)  It  is  now  considered  the  best  practice,  unless  a  duplicate  is  taken,  not  Why  convey- 
to  insert  a  conveyance  of  the  legal  estate  or  a  demise  of  a  term  in  an  instru-  ^.iice  of  legal 
nient  of  charge,  first,  because,  whether  inserted  in  a  registered  disposition  demise  of  a 
or  a  deed  oS  the  register,  the  conveyance  or  demise  can  only  take  effect  term  should 
under  s.  49  of  the  L.  T.  Act,  1S75,  and  this  is  likel}'  to  be  overlooked  if  ggrted  in 
either  are  placed  in  a  registered  disposition  ;  secondly,  because  it  is  incon-  registered 
venient  to  have  to  obtain  an  order  from  the  registrar  every  time  the  deed  is  *" 
required  for  production  ;  and  thirdly,  because  no  saving  is  effected  in  stamp 
duty.    In  fact,  it  seems  best  to  keep  the  registered  charge  in  as  simple  a  fonn  Form  of 
as  possible,  merely  adding  stipulations  which  affect  a  purchaser  under  the  j^gp^^as  simple 
power  of  sale  or  vary  the  provisions  implied  under  the  L.  T.  Acts,  or  the  as  possible, 
rate  of  interest  or  time  of  payment.     The  real  contract  between  mortgagor 
and  mortgagee  is  best  contained  in  a  mortgage  deed  in  common  form,  which 
can  be  retained  in  the  custody  of  the  mortgagee. 

73—2 
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Recitals. 

Of  title  of 

Mortgagor 

subject  to 

restrictive 

covenants  and 

First 

Mortgage. 


Of  agreement 
for  loan. 


Of  intended 

registered 

charge. 


That  the  deed 
off  the  register 
is  to  govern 
the  rights. 


Covenant  to 
ray- 


Conveyance 
of  equity  of 
redemption. 

Parcels. 


Whereas  the  Borrower  is  entitled  in  fee  simple  in  possession 
to  the  hereditaments  hereinafter  described,  subject  to  certain 
restrictive  covenants  hereinafter  referred  to,  and  to  the  First 
Mortgage  hereinafter  mentioned,  and  the  Borrower  is  registered 
as  the  proprietor  of  the  said  hereditaments  with  an  absolute  title 
under  the  Land  Transfer  Acts,  1875  to  1897,  under  the  heading 

District ,  Parish ,  Title  No.  — ,  subject  to  the  restrictive 

conditions  mentioned  in  the  Kegister  and  to  the  charge, 
Nod.  — ,  registered  against  the  said  title  with  a  restriction  for 
protecting  the  First  Mortgage  aforesaid,  and  the  said  land 
certificate  is  dated  the day  of ,  19 — : 

And  whereas  the  Mortgagees  have  agreed  to  advance  to  the 

Borrower  the  sum  of  £ upon  having  the  repayment  thereof, 

with  interest  as  hereinafter  mentioned,  secured  in  manner 
hereinafter  appearing  : 

And  whereas,  in  pursuance  of  the  said  agreement  and  as 
part  of  the  said  security,  it  has  been  agreed  tbat  the  Borrower 
shall  immediately  after  the  execution  of  these  presents  execute 
and  deliver  to  the  Mortgagees  for  registration  the  instrument  of 
Charge  which  has  been  already  prepared  and  is  intended  to 
bear  even  date  herewith  charging  the  said  freehold  heredita- 
ments with  the  payment  to  the  Mortgagees  on  the day  of 

,  19 — ,  of  the  principal  sum  of  M ,  w^ith  interest  thereon 

at  the  rate  of  £ per  cent,  per  annum,  payable  half-yearly 

on  the day  of and  the day  of in  every  year  : 

And  whereas  it  has  been  agreed  that  the  security  made  up  of 
the  said  instrument  of  Charge  and  these  presents  shall  be 
governed  by  the  covenants  and  stipulations  herein  contained : 

NOW  THIS  INDENTUEE  WITNESSETH  and  it  is  hereby 
agreed  as  follows : — 

1.  In  pursuance  of  the  said  agreement  and  in  consideration  of 

the  said    sum    of    i' now   paid    to   the   Borrower    by   the 

Mortgagees  out  of  money  belonging  to  them  on  a  joint  account 
(the  receipt  whereof  the  Borrower  hereby  acknowledges),  the 
Borrower  hereby  covenants  with  the  Mortgagees  and  with  each 
of  them  to  pay,  &c.     {Forms  Nos.  4  and  6,  Moytijagcs,]}}).  773 — 4.) 

2.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial 
Owner,  hereby  conveys  unto  the  Mortgagees 

All   that   piece  of   freehold    land,    &c.,    together    with    the 
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messuage,  stables  and  buildings  erected  thereon  known  as , 

and   which   premises    are    comprised    in    the    land    certificate 

Nod.  aforesaid  and    are  more  particularly  delineated  on 

the  plan  attached  thereto  and  therein  edged  red, 

To  HOLD  unto  and  To  the  use  of  the  Mortgagees  in  fee  simple,   Habendum. 
subject  to  the  restrictive  covenants  affecting  the  premises,   to 
which  effect  is  given  by  the  restrictive  conditions  contained  in 
the  said  land  certificate,  and  to  an  Indenture  of  Mortgage  (in 

these  presents  called  the  First  IMortgage),  dated  the day  of 

,  19  — ,  and  made  between  the  Borrower  of  the  one  part  and 

X.  Y.,  of  the  other  part,  whereby  the  premises  were  conveyed 
to  the  said  X.  Y.  in  fee  simple  for  securing  payment  to  him  of 

the  sum  of  £ and  interest  thereon,  and  also  to  the  charge 

(hereinafter  called  tlie  First  Charge)  registered  for  protecting  the 

said  sum  of   £ and  interest  as  aforesaid  and  to  the  usual 

restriction  registered  for  protecting  the  First  Mortgage,  And  also 
subject  to  the  proviso  for  redemption  hereinafter  contained  (that 
is  to  say)  : — It  is  hereby  provided  that  on  payment  on  the  - — -  Proviso  for 

day  of next  by  the  Borrower  or  the  persons  deriving  title  and  for  d°s- 

under  him  of  the  sum  of  £ ,  with  interest  thereon  from  the  charge  of 

registered 

date  hereof  at  the  rate  aforesaid,  the  premises  hereinbefore  con-  charge. 
veyed    shall,    at  the    request  and  cost  of    the  Borrower  or  the 
j)ersons  deriving  title  under  him,  be  duly  reconveyed  to  him  or 
them,  and  the  said  intended  registered  charge  shall  at  the  like 
request  and  cost  be  duly  discharged. 

3.  (i.)  In  consideration  of  the  premises  the  Borrower,  with  Appoiutment 
the  privity  of  the  Mortgagees,  hereby  irrevocably  appoints  the  Eeceiver. 
Pieceiver  to  be  receiver  and  attorney  of  the  Borrower  from  time  to 
time  in  the  name  or  names  of  the  Borrower  or  the   persons 
deriving  title  under  him,  or  otherwise  to  receive  the  rents  and 
profits  of  the  premises  hereinbefore  conveyed. 

(ii.)  The  Eeceiver  shall  (subject  as  hereinafter  provided)  have,  Duties  of 
exercise,  and  perform  all  the  like  duties  and  be  entitled  to  the 
like  remuneration,  and  be  removable  and  be  deemed  to  be  the 
agent  of  the  Borrower  in  like  manner  as  well  before  as  after 
the  Mortgagees  shall  have  become  entitled  to  exercise  the  power 
of  sale  conferred  by  the  Conveyancing  and  Law  of  Proj)erty 
Act,  1881,  as  if  the  Beceiver  for  the  time  being  hereunder  had 
been  appointed  by  the  Mortgagees  pursuant  to  that  Act  (as 
varied  b}'  these  presents)  after  they   had    become    entitled   to 
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exercise  the  power  of  sale  thereby  conferred,  and  the  Eeceiver 
may  accordingly  act  as  frora  the  date  hereof,  and  may  be 
removed  by  the  Mortgagees  and  a  new  receiver  appointed  from 
time  to  time  as  if  the  statutory  power  of  sale  had  arisen  and 
the  provisions  of  section  twenty  of  the  said  Act  or  some  of  them 
had  been  complied  with. 

Powers  of  (iii.)  The  Eeceiver  for  the  time  being  may  exercise  the  powers 

conferred  by  section  twenty-four,  sub-section  (7),  of  the  said  Act 
without  any  further  consent  of  the  Mortgagees,  and  may  make 
such  allowances  and  arrangements  with  tenants  and  occupiers, 
and  may  give  notices  to  quit  and  bring  and  take  actions  or 
proceedings  for  ejectment  or  recovery  of  possession  of  the 
premises  on  the  expiration  or  determination  or  forfeiture  of  any 
tenancy  or  otherwise,  and  may  let  or  relet  premises  or  any  part 
thereof  from  time  to  time  to  such  person  or  persons  as  he  shall 
think  fit  on  yearly,  monthly,  or  weekly  tenancies  at  the  best  rent 
which  may  be  reasonably  obtained, 

Siukiug  fund.  (iv.)  Aftek  making  the  payments  directed  or  authorised  by 
sub-clauses  (i.)  to  (iv.),  inclusive  of  sub-section  (8)  of  section 
twenty-four  aforesaid,  including  the  cost  of  executing  necessary 
or  proper  repairs,  without  any  further  direction  in  writing  by  the 
Mortgagees,  the  Eeceiver  for  the  time  being  hereunder  shall  pay 
the  residue  of  the  money  received  by  him  to  the  joint  account  of 

the  Mortgagees  at  Messrs.  — —  Bank  at ,  or  to  some  other 

bank  to  be  approved  by  them,  to  provide  a  sinking  fund  for  pay- 
,  ment  of  any  interest  which  may  thereafter  become  due  to  them 
under  this  security,  and  the  Receiver  shall  have  power  to  draw 
against  that  fund  for  the  purpose  of  making  any  other  payments 
authorised  or  required  to  be  made  under  the  said  sub-clauses  (i.) 
to  (iv.)  of  section  twenty-four  aforesaid,  and  the  Mortgagees  may 
from  time  to  time  draw  out  of  such  fund  any  sum  or  sums  in  or 
towards  discharge  of  any  principal  money  and  interest  for  the 
time  being  owing  on  the  security  of  these  presents,  provided  that 
it  shall  not  be  obligatory  upon  the  IVIortgagees  to  draw  out  of 
the  said  fund  any  sum  or  sums  towards  discharge  of  the  prin- 
cipal money  and  interest  until  the  sum  drawn  will  be  sufficient 
to  satisfy  all  principal  money,  interest  and  costs  for  the  time 
being  secured  by  these  presents,  and  until  the  Borrower  shall 
give  to  the  Mortgagees  at  least  six  calendar  months'  notice 
requiring  such  drawing  to  be  made. 
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(v.)  Subject  as  aforesaid,  and  to  the  payment  of  all  princiiDal 
money,  interest  and  costs  hereby  secured,  the  said  sinking  fund 
and  the  interest  (if  any)  thereon  shall  belong  to  the  Borrower. 

4.  Provided  always  that  upon  any  sale,  &c.  {Furm  No.  15  in 
Mortgages,  p.  781,  sup.). 

5.  (2Vie  Borrower  not  to  exercise  leasing  iioicers,  d-c.,  icithont 
consent,  Form  No.  41  in  Mortgages,  p.  808,  sup.). 

6.  The  Mortgagees  or  the  ijersons  deriving  title  under  them  luvoiuntary 

,  losses. 

shall  not  be  answerable  for  any  involuntary  loss  which  may 
happen  in  or  about  the  exercise  of  any  of  the  powers  and  trusts 
which  may  be  vested  in  them  by  virtue  of  these  presents  or  under 
any  statute. 

7.  The  Borrower  hereby  covenants  with  the  Mortgagees,  and  Covenants  by 
with  each  of  them,  in  manner  following  (that  is  to  say)  : — 

(i.)  {To    insure   against  fire,   Form    No.    19,    Mortgages,  To  insure. 
p.  783  sup.). 

(ii.)  That  the  Borrower  will  forthwith  execute  and  deliver  To  execute 
the  said  Charge  intended  to  be  registered  by  way  of  further  registered 
security    for    the   principal    money   and    interest    hereby  ^^^^^'s^- 
secured,  and  will  at  his  own  cost  do  all  things  necessary  or 
proper  for  enabling  the  said  Charge  to  be  registered,  subject 
only  to  the  said  restrictive  conditions,  the  First  Charge  and 
restriction. 

(iii.)  That  so  long  as  any  money  remains  owing  on  the  To  give  notice 
security   of    these   presents   the  Borrower  or  the  persons  Mortgage  when 
deriving    title    under   him   will,    immediately   upon  being  to'i^^ie'^sa^e 
requested  by  the  Mortgagees  or  the  persons  deriving  title  transferred  to 

\  ,  "^  -,  ■,   •  ■  ,•         ?        ,         Second  Mort- 

under  them  so  to  do,  at  his  own  cost  give  notice  to  the  gagees,  and 
persons  for  the  time  being  interested  in  the  First  Charge,  the'^^Xebt.' 
stating  tbat  the  principal  money  and  interest  thereby 
secured  will  be  paid  oft"  within  six  calendar  months  from  the 
date  of  the  notice,  or  the  service  thereof,  in  the  usual  way, 
and  will  at  the  like  cost  require  the  persons  so  interested  to 
transfer  the  First  Mortgage  and  the  First  Charge  to  the 
Mortgagees  or  the  persons  deriving  title  under  them,  who 
shall  in  that  case  advance  the  money  required  for  taking  such 
transfer,  and  will  at  the  like  cost  execute  and  do  all  deeds 
and  things  necessary  or  proper  for  enabling  the  Mortgagees 
or  the  persons  deriving  title  under  them  to  be  registered  as 
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Land  certifi- 
cate to  be 
handed  over 
wlien  transfer 
taken. 


Mortgagees 
appointed 
attorney's  to 
effect  the 
consolidation. 


proprietors  of  the  First  Charge  and  acquiring  the  benefit  of 
the  said  restriction,  and  for  consolidating  the  money  respec- 
tively secured  by  the  First  Mortgage,  the  First  Charge,  and 
these  presents  into  one  aggregate  sum,  carrying  interest  at 
the  rate  of  £ —  per  cent,  per  annum,  and  for  applying 
the  provisions  herein  contained  to  such  consolidated 
security,  and  will  in  like  manner  and  at  the  like  cost  use  his 
best  endeavours  to  have  the  Mortgagees  or  the  persons 
deriving  title  under  Ihera  registered  as  proprietors  of  a  first 
charge  for  securing  the  consolidated  debt. 

(iv.)  Upon  such  transfer  of  the  First  Charge  as  aforesaid, 
the  Borrower  or  the  persons  deriving  title  under  hira 
will  require  the  land  certificate  to  be  handed  over  to  the 
Mortgagees  or  the  persons  deriving  title  under  them. 

(v.)  (Add  Form  No.  49,  Morhjacics,  j).  807,  siq).,  as  to  duties 
on  laud  values). 

8.  For  the  consideration  aforesaid  the  Borrower  hereby 
irrevocably  appoints  the  Mortgagees,  and  the  persons  deriving  title 
under  them,  and  each  of  them  and  their  or  his  substitutes  or 
substitute,  to  be  his  attorneys  or  attorney  in  his  name  and  on  his 
behalf,  and  as  his  act  or  deed  to  give  any  such  notice  for  pay- 
ment off  of  the  First  Mortgage  and  the  First  Charge,  to  join  in 
any  such  transfer  as  aforesaid,  to  apply  for  any  modification  or 
renewal  of  the  said  restriction  which  may  be  required,  and  to 
do  any  other  act  or  thing  which  may  be  reasonably  required  for 
getting  in  and  consolidating  the  said  security,  and  for  enabling 
the  Mortgagees  or  the  persons  deriving  title  under  them  to 
perfect  their  title  by  registration  as  proprietors  of  the  First 
Charge  or  consolidated  charge  aforesaid. 

In  witness,  &c.  (q). 


Inspection  of 
register  and 
inquiries  as  to 
state  of  mort- 
gage debt. 

Power  for 
second  mort- 
gagee to  enter. 


(7)  In  all  cases  the  mortgagor  must  give  au  aixthority  to  the  mortgagees 
to  inspect  the  register  before  the  money  is  advanced.  The  fact  that  the 
title  is  registered  does  not  do  awaj^  with  the  necessitj'  for  obtaining 
information  as  to  the  amount  due  on  the  first  mortgage. 

Having  regard  to  L.  T.  Act,  18"5,  s.  25,  it  seems  that  no  express  power  to 
take  possession  (see  Form  No.  16a  in  Mortgages,  p.  781,  sup.)  is  required  in 
the  case  of  a  second  mortgaa-e  of  registered  land. 
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No.   XXVII. 

SUB-MORTGAGE  of  Freeholds  and  Leaseholds  to  a 
Bank  wltere  part  of  the  Security  consists  of  a  Regis- 
tered Charge. 

THIS  INDENTURE,  made  the day  of ,  19—,  Between  Parties 

A.  B.,  of,  &c.  (hereinafter  called  the  Borrower),  of  the  one  part, 

and  the Bank,   Limited   (hereinafter  called  the  Bank),  of 

the  other  part, 

WITNESSETH  as  follows  :— 

1.  In    consideration    of    the    money    now    advanced    by    the  Covenant  to 
Bank   to    the  Borrower,   the  Borrower    hereby  covenants  with  demand. 
the  Bank  that  the  Borrower  will,  on  demand  in  w'riting  signed 

by  any  officer  of  the  Bank  and  sent  by  post  or  otherwise  to 
the  Borrower  at  the  address  for  the  time  being  in  the  books 
of  the  Bank,  pay  to  the  Bank  the  balance  of  the  money  which 
may  then  be  due  from  the  Borrower  to  the  Bank  on  account 
current  for  cheques,  notes  or  bills  drawn,  accepted  or  indorsed 
by  him,  or  for  advances  made  to  him  or  for  his  accommodation 
or  benefit  (including  interest  with  half-yearly  rests,  commission, 
and  other  customary  charges),  and  also  to  pay  interest  on  such 
balance  from  the  date  of  demand,  or  from  the  death  of  the 
Borrower  (which  first  happens),  at  the  rate  of  i' —  per  cent. 
per  annum,  with  half-yearly  rests. 

2.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial  Transfer  of 

r\  11  •  i       1 1        -r.       1  the  mortgage 

Owner,  hereby  assigns  unto  the  Bank  debt  subject 

All  that  the   principal    sum    of    Jt now    owing   to   the  }or''redemp°" 

Borrower  on  the  security  of  the  Indenture  of  Mortgage  mentioned  *'o'^- 
in  the  Schedule  hereto  (hereinafter  called  the  Principal  Inden- 
ture), and  all  interest  now  and  henceforth  to  become  due  for  the 
same,  and  the  benefit  of  and  right  to  exercise  and  enforce  all 
powers  and  securities  for  compelling  payment  of  the  said  sum 
and  interest, 

To  hold  unto  the  Bank  absolutely,  subject  to  redemption  on 
payment  on  demand  of  the  money  intended  to  be  hereby  secured. 

3.  For  the  consideration  aforesaid  the  Borrower,  As  Beneficial  Conveyance 

Oil  i.      i.1       -n       1  of  the  freehold 

wner,  hereby  conveys  unto  the  Bank  :  and  leasehold 

First,  All  the  freehold  hereditaments  and  personal  property  jeet^to IhToid 
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right  of  re- 
demption, and 
to  a  new 
proviso. 


Provision  for 
redemption. 


Appointment 
of  substitutes 
to  execute 
powers  of 
attorney  in 
the  Principal 
Mortgage. 


Provisions 
respecting  the 
registered 
land  and 
charges. 


(other  than  leasehold  hereditaments  held  for  any  term  of  years) 
comprised  in  the  principal  Indenture  : 

And  secondly,  All  the  leasehold  hereditaments  held  for  any 
term  of  years  comprised  in  the  Principal  Indenture  : 

To  HOLD,  as  to  the  premises  first  hereinbefore  described,  unto 
and  To  the  use  of  the  Bank  and  their  assigns  in  fee  simple  or 
absolutely,  and  as  to  the  premises  secondly  hereinbefore  described 
unto  the  Bank  for  the  residue  of  the  term  or  terms  of  years 
created  by  the  Principal  Indenture,  and  with  the  benefit  of  all 
trusts  and  other  provisions  relating  to  the  nominal  reversion  or 
reversions  expectant  thereon,  but,  as  to  all  the  premises,  subject 
to  such  right  of  redemption  as  the  same  are  now  subject 
to  by  virtue  of  the  Principal  Indenture,  and  also  subject  to 
redemption  on  payment  on  demand  of  the  money  intended  to 
be  hereby  secured. 

4.  On  payment  on  demand  of  all  money  charges,  interest 
and  costs  for  the  time  being  secured  by  these  presents,  the 
premises  hereby  mortgaged  shall,  at  the  request  and  cost  of 
the  Borrower  or  the  persons  deriving  title  under  him,  be  duly 
reassured  to  him  or  them. 

5.  The  Borrower  hereby  irrevocably  appoints  the  Bank  or  any 
one  of  their  general  managers  for  the  time  being,  or  other 
nominee  of  the  Bank  for  this  purpose,  or  the  persons  who,  if  the 
same  had  become  exercisable,  would  for  the  time  being  be  entitled 
to  exercise  the  statutory  power  of  sale  implied  by  these  presents, 
to  be  the  substitute  or  substitutes  of  the  Borrower  for  the  purpose 
of  exercising  any  power  of  attorney  created  or  conferred  by  the 
Principal  Indenture. 

G.  As  regards  any  cbarge  of  which  the  Borrower  is  registered 
as  proprietor  under  the  Land  Transfer  Acts,  1875  and  1897, 
against  the  title  of  any  freehold  or  leasehold  hereditaments  com- 
prised in  the  Principal  Indenture,  the  Bank  shall  be  entitled  at 
their  discretion  either  to  be  registered  as  proprietors  of  any  such 
charge,  or  as  proprietors  of  a  sub-charge  for  securing  the  money 
intended  to  be  hereby  secured,  or  the  amount  covered  by  the 
stamp  duty  paid  hereon,  and  in  any  case  shall  be  entitled  to 
have  the  custody  of  the  certificate  of  every  such  charge,  and  also 
(if  in  the  possession  of  Borrower)  of  the  land  certificate  or  certifi- 
cates, and  may  also  require  all  such  restrictions,  notices  and 
otlier  entries  to  be  made  in  the  register  for  the  protection  of 
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this  security  as  the  Bank  may  think  fit :  And  the  Borrower 
hereby  irrevocably  appoints  the  Bank  or  any  one  of  their  general 
managers  for  the  time  being,  or  other  substitute  of  the  Bank  for 
this  purpose,  to  execute  and  deliver  all  such  transfers,  sub-charges 
and  other  dispositions,  and  make  all  such  applications  as  may  be 
necessary  or  proper  for  giving  effect  to  this  clause  or  otherwise 
protecting  this  security  on  the  register. 

7.  The  powers  conferred  on  mortgagees  by  the  Convej'ancing  Provision 
and  Law  of  Property  Act,  1881,  shall  apply  to  these  presents  powei^^coif- 
with  the  following  variations  (namely) : —  ^^^^^^^  Aet*^*^ 

(i.)  In  favour  of  a  purchaser  the  power  of  sale  is  to  be  i^s^i. 
deemed  to  be  exercisable  immediately  after  the  execution 
of  these  presents,  so  as  to  enable  the  Principal  Indenture  to 
be  transferred. 

(ii.)  Subject  as  aforesaid,  the  power  of  sale  shall  be  exer- 
cisable at  any  time  after  thirty  days  next  after  demand  is 
made  for  payment  of  the  money  hereby  secured,  but  a  pur- 
chaser shall  not  either  before  or  after  conveyance  be  con- 
cerned to  inquire  whether  demand  has  been  made  or  the 
power  is  properly  or  regularly  exercised. 

8.  It  shall  not  be  obligatory  on  the  Bank  or  their  assigns  to  Bank  not  to 

»  .  ipji  •  t         •       •       1  T   •     1  ,     he  bound  to 

sue  lor  or  require  payment  ot  the  said  principal  sum  and  interest  enforce 


securities. 


hereby  assigned  or  any  part  thereof  unless  the  Bank  or  their 
assigns  shall  think  fit  so  to  do,  nor  shall  the  Bank  or  their 
assigns  be  responsible  for  any  loss  which  may  arise  by  reason  of 
the  omission  or  delay  of  the  Bank  or  their  assigns  to  enforce  any 
of  the  securities  for  the  said  principal  sum  and  interest  or  any 
part  thereof. 

9.  These  presents  shall  be  a  continuing  security  to  the  Bank  The  Mortgage 
notwithstanding  any  settlement  of  account  by  the  Bank  with  the  tinuing 
Borrower  or  any  party  liable  for  the  money  intended  to  be  hereby  security, 
secured  or  any  part  thereof,  and  notwithstanding  any  security  or 
the  release  of  any  security  which  the  Bank  may  take  or  may 
have  taken  from  the  Borrower  or  any  party  liable  for  the  said 
money  or  any  part  thereof,  or  notwithstanding  any  time  which 
the  Bank  may  give  to  the  Borrower  or  to  any  party  liable  for 
the  said  money  or  any  part  thereof  for  payment,  or  notwitli- 
standing   any    arrangement    made   or   accepted   by   the   Bank 
with   or   from    any   party    liable   for   the   said    money   or    any 
part  thereof,    or  notwithstanding   any    act   or   omission   of  the 
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Instrument  of 
transfer  of  a 
registered 
charge  for 
giving  effect 
to  a  Sub-  ■ 
Mortgage. 


Bank  in  relation  to  the  premises  or  any  other  matter  or  thing 
whatsoever. 

10.  (Add    Form    No.    49    in    Mortgages,   ^i.    807,    suhsiiiuting 
"  Bank  "  for  "  Mortgagees  "  and  provide  that  Borrower  shall  not  he 
Uahle  luidertliis  covenant  iDilcxs  2)ossessio)i  is  taken  of  the  mortgaged 
land.) 
.    In  witness,  &c.  {r). 

The  Schedule  above  refereed  to. 

(19 — .)  Indenture  of  Mortgage  of  this  date  (in  these  presents 
referred  to  as  the  Principal  Indenture),  made  between, 
kc.  (being  a  mortgage  of  certain  freehold  and  leasehold 
hereditaments  in  the  Counties  of  London  and  Bucks). 

{Same  date.)     Charge  (s)   of  this  date,   Nod.  — ,  and  registered 
against  the  title  under  the  heading  District  London,  Parish 

,  No.  —  (being  a  charge   on    certain    of   the   freehold 

hereditaments  in  the  County  of  London  comprised  in  the 
Principal  Indenture). 

No.  XXYIIL 

INSTEUMENT  of  Transfer  of  a  Registered  Charge  for 
giving  effect  to  a  Sub-Mortgage. 

{Heading  and  date.)     In  consideration  of  the  sum  of    pounds 

{£ )  (t),  I,  A.  B.,  of,  &c.,  hereby  transfer  to  the Bank, 

Limited,  whose  registered  ofilice  is  at,  &c.,  the  Charge  dated 

the    day  of    ,    19 — ,    Nod.    — ,    and    registered 

tbe day  of  - —  ,  19 — ,  of  which  I  am  the  registered 

proprietor. 

Signed,  sealed,  and  delivered  by  the  \ 
above-named  A.  B.  in  the  presence  i 
of,  &c.  ) 

(r)  This  Precedent  is  so  framed  that  it  may  be  readily  adapted  as  a  stock 
form  for  a  bank. 

{$)  This  charge  should  either  be  transferred  or  a  sub-charge  taken,  see  the 
next  two  Precedents. 

{t)  This  will  be  the  amount  covered  by  the  stamp  duty  on  the  sub- 
mortgage, see  last  Precedent.  Where  the  sub-mortgage  is  effected  by  a 
conveyance  of  the  land  as  well  as  by  an  assignment  of  the  debt,  it  is  safer 
to  carry  out  the  sub-mortgage  on  the  register  by  means  of  a  transfer. 
The  registrar  will  not  permit  any  reference  to  the  right  of  redemi)tion  ;  the 
stamp  duty  will  be  paid  on  the  sub-mortgage  off  the  register. 
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No.  XXIX. 

INSTEU^IENT  of  Sub-Chaege  of  a  EecxIstered  Charge  to 
secure  a  current  account. 

(Heading  and  date.)     In  consideration  of  the  sum  of pounds 

(£, )  (u),  1,  A.  B.,  of,  &c.  (hereinafter  called  the  Borrower), 

hereby  charge  the  Charge  dated  the day  of  ,  19 — , 

Nod.  — ,  and    registered    the  day    of  ,  19 — ,  of 

which  the  Borrower  is  the  registered  proprietor,  and  the 
principal  money  and  interest  thereby  secured,  and  the  full 

benefit  of  that  Charge,   with  payment  to  the  Bank, 

Limited,  of  &c.  (hereinafter  called  the  Bank),  on  demand  of 
the  balance  which  may  then  be  due  from  the  Borrower  to 
the  Bank  on  account  current  for  cheques,  notes,  bills  drawn, 
accepted  or  indorsed  by  him,  or  for  advances  made  to  him 
or  for  his  accommodation  or  benefit  (including  interest,  with 
half-yearly  rests,  commission  and  other  customary  charges), 
and  with  the  payment  of  interest  on  such  balance  from  the 
date  of  demand,  or  from  the  death  of  the  Borrower  (which 
first  happens),  at  the  rate  of  M —  per  cent,  per  annum,  with 
half-yearly  rests. 

This  Sub-Charge  is  subject  to  the  following  stipulations  (that 
is  to  say) : — 

(i.)  The  Bank  and  their  assigns  may,  in  favour  of  a  pur- 
chaser, exercise  the  power  of  sale  immediately  after  the 
registration  of  this  Sub-Charge  so  as  to  enable  the  above- 
mentioned  Charge  to  be  transferred. 

(ii.)  It  shall  not  be  obligatory  on  the  Bank  or  their  assigns 
to  sue  for  or  require  payment  of  the  said  principal  sum  and 
interest  hereby  charged,  or  any  part  thereof,  unless  the  Bank 
or  their  assigns  shall  think  fit  so  to  do,  nor  shall  the  Bank 
or  their  assigns  be  responsible  for  any  loss  which  may  arise 
by  reason  of  the  omission  or  delay  of  the  Bank  or  their 
assigns  to  enforce  any  of  the  securities  for  the  said  principal 
sum  and  interest,  or  any  part  thereof. 

(»)  This  will  bo  the  amount  covered  by  the  stamp  duty  paid  on  the  sub- 
mortgage, see  last  Precedent  but  one.  Where  the  land  as  well  as  the  debt 
has  been  conveyed  by  the  sub-mortgage,  this  Precedent  should  not  be  used, 
unless  there  is  some  special  objection  to  transferring  the  charge,  see  last 
Precedent. 


1166 


REGISTERED    LAND,    ETC.    (PRECEDENTS). 


(iii.)  This  Sub-Charge  is  to  be  a  continuing  security  to  the 
Bank  notwithstanding  any  settlement  of  account  with  the 
persons  for  the  time  being  liable  for  the  money  hereby 
secured,  or  any  part  thereof,  or  that  the  Bank  may  accept 
or  have  accepted,  or  may  release  or  have  released  any  other 
security  from  or  may  give  time  to  such  persons  or  any  of 
them,  or  that  the  Bank  may  have  made  or  accepted  any 
other  arrangement,  and  notwithstanding  any  other  act  or 
omission  by  the  Bank  in  relation  to  the  premises  (x). 
Signed,  sealed  and  delivered  by  the  ^ 
above-named  A.  B.,  in  the  presence    - 


of 


Application  to 
register  a 
restriction 
against  a 
charge  to 
protect  a  sub- 
mortgage ofE 
the  register. 


No.  XXX. 

APPLICATION  to  Kegistek  a  Restriction. 
(Rule  240,  Form  No.  64.) 

Land  Registrij. 
Land  Transfer  Acts,  1875  and  1897. 


District . 

Parish . 

No.  of  Title—. 
No.  of  Charge- 
The of  — 


19—. 


A.  B.,  of,  &c.  [the  registered  proprictur  of  the  Charge'],  hereby 
applies  to  the  Registrar  to  enter  the  following  restriction  against 
Ihe  Charge  above  referred  to  :— Except  under  an  order  of  the 
Registrar,  no  transfer  made  in  exercise  of  the  power  of  sale  in 
the  above  Charge  No.  — ,  or  in  any  sub-charge  thereof  subse- 
quent to  the  Sub-Charge  dated,  &c.,  and  presented  for  registra- 
tion herewith,  is  to  be  registered  without  the  consent  of  the 
proprietor  for  the  time  being  of  the  said  Sub-Charge  presented 
for  registration  herewith  {g). 

Signature  of  applicant  or  his  solicitor. 

{.r)  Where  a  sub-charge  is  taken  iu  this  form,  then  sub-mortgagees  who 
under  the  sub-mortgage  off  the  register  have  acquired  a  legal  estate  in  the 
land  will  require  a  restriction  in  the  form  contained  in  the  next  Precedent. 

(y)  This  restriction  is  only  required  where  the  sub-mortgagees  have 
obtained  the  legal  estate  off  the  register,  and  have  only  a  sub-charge 
entered  on  the  register,  as  under  the  last  Precedent. 
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No.  XXXI. 

MEMORANDUM  under  Hand,  accompanyin g  a  Deposit  of 
Land  Certificate  or  Certificate  of  Charge  to  secure 
a  given  Sum  and  Interest  {z). 

BE  IT  REMEMBERED,  that  I,  A.  B.,  of,  kc.  {Mortgagor),  have 
this  —  day  of  —  deposited  with  C.  D.,  of,  &c.  {Mortgagee),  the  land 
certificate  [and  title  deeds  («)]  mentioned  in  the  Schedule  hereto 
and  relating  to  freehold  land  comj)rised  in  the    title  No.   — , 

in  the  Parish  of  ,  in  the  County  of  ,  with  intent  to 

create  a  lien  on  the  said  land  for  securing,  &c.  {the  rest  icill  he 
the  same  as  Prec.  I.,  Sect.  IV.,  Equitable  Mortgages,  p.  934,  sujh, 
substituting  "  an  instrument  of  charge  "/or  "  a  legal  mortgage"). 

The  Schedule  above  referred   to. 


No.  XXXII. 

MEMORANDUM  under  Hand,  acconqmnijing  a  Deposit 
of  Land  Certificate,  dc,  with  Bankers  to  secure 
Balance  of  Account  Current. 

BE  IT  REMEMBERED,  that   I,  A.    B  ,    of,    .\c.  (Mortgagor), 

have  this  —  day  of  —  deposited  with  the Banking  Company, 

Limited,  the  land  certificate  [and  title  deeds  (o)]  mentioned  in 
the  Schedule  hereto  and  relating  to  freehold  land  comprised  in 

the  title  No.  — ,  in  the  Parish  of  ,  in  the  County  of . 

with  intent  to  create  a  lien  on  the  said  land  for  securing  the 
payment  to  the  said  Company  of  the  balance,  &c.  {tJte  rest  will  be 
the  same  as  Prec.  IV.,  Sect.  IV.,  Equitable  Mortgages,  j).  937,  sup., 
substituting  "  an  instrument  of  charge  "for  "  a  legal  mortgage  "). 

The  Schedule  above  referred  to. 


(z)  Act  of  1897,  s.  S,  last  paragraph  ;  r.  2.j1. 

(o)  In  the  case  of  a  possessory  or  (|ualitieJ  title,  the  title-deeds  should  also 
be  deposited. 
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No.   XXXIII. 

NOTICE  of  Deposit  to  he  sent  to  Eegistkar(/;). 

I,  C.  D.,  of,  &c.    [or  We,  the Banking  Company,  Limited] , 

hereby  give   you  notice    that  on   the  day   of ,  19—, 

A.  B.,  of,   &c.,    deposited  with  me   [or  us]  the  land  certificate 
dated,    &c.     [and    title   deeds],   relating    to    the    land    in    the 

Parish  of  ,    in  the  County  of  ,  title  No.  —  ,    and    I 

[we]  request  you  to  enter  a  note  of  the  same  in  the  Charges 
Eegister. 

No.  XXXIV. 

FURTHEE  CHARGE  of  Eegistered  Land. 

(Heading  aud  date.)     In  consideration,  &c.  {same  as  Free.  XXIIL, 
of  this  Section,  adding  "  further"  before  "principal  sum"): 
And  it  is  hereby  agreed  that  the  provisions  contained 

in  the  Charge  dated,  ilc,  registered,   &c.,    and  Nod. , 

shall  apj)ly  to  this  Further  Charge. 


No.  XXXV. 


TEANSFER  (>/' Registered  Charge  (c). 
{Heading  and  date.)     In  consideration  of  — 


-  pounds  {£ ) 

paid  to  me  [at  the  request  of  A.  B.,  of,  &c.  (dehtoj-)^  (the 
receipt  whereof  is  hereby  acknowledged),  I,  C.  D.,  of,  &c,. 
As  Mortgagee,  hereby  transfer  to  E.  F.,  of,  Szc,  the  Charge 
dated,  &c.,  and  registered,  &c.,  of  which  I  am  the  registered 

proprietor   [together    with   the    sum   of   M arrears   of 

interest  due  under  the  Charge] : 

And  it  is  hereby  declared  that  the  whole  of  the  prin- 
cipal sum  of  £ secured  by  the  Charge  remains  owing, 

but  all  interest  thereon  has  been  paid  up  to  the  date  hereof 

[or  together  with  the  sum  of pounds  {£ ),  arrears  of 

interest  due  under  the  charge]. 

(Execution  and  attestation.) 

{b)  See  rr.  181,  243—251.     A  lien  may  be  created  before  registration  by- 
notice  of  an  intended  deposit. 
(c)  See  prescribed  Form  49, 


MORTGAGES  AND  RECONVEYANCES.  1169 

No.  XXXVI. 

INSTEUMENT  of  Discharge  and    New    Charge,  lolieve   a 
further  sum  is  advanced  to  debtor  (d). 

{Heading  and  date.)  In  consideration  of  five  hundred  pounds 
(Ji500)  paid  to  C.  D.,  of,  &c.,  and  two  hundred  pounds 
(i'200)  paid  to  A.  B.,  of,  &c.  (the  receipt  of  which  sums 
is    hereby    acknowledged),    the    said    C.    D.    hereby  admits 

that   the  Charge  dated   the  day  of  ,    19 — ,  and 

registered    the    day     of    ,    19 — ,    of  which   he 

is    the    registered    proprietor,    has    been    discharged,    and 
the  said  A.  B.,    As  Beneficial    Owner,  hereby  charges  the 

land,  &c.,  with  the  payment  to  E.  F.,  of,  &c.,  on  the 

day  of ,  19 — ,  of  the  principal  sum  of  £'700,  &c.   {as  in 

Precedent  XXIII.  of  this  Section). 

{Execution  and  Attestation.) 


No.  XXXVII. 

DISCHARGE  of  Registered  Charge. 

{Heading  and  date.)     I,  C.  D.,  of,  &c.  (Mortgagee),  hereby  admit 

that  the  Charge  dated   the  day  of  — — ,    19 — ,  and 

registered  on  the day  of ,   19 — ,  of  which  I  am 

the  registered  proprietor,  has  been  discharged. 

No.  XXXVIII. 

MORTGAGE  of  Registered  Freehold  Land  and  Charge 
for  givi)ig  effect  to  the  same  on  the  Register  {e). 

1.  Mortgage. 
THIS  INDENTURE,  made,  &c.,  Between  A.  B.,  of,  &c.  (herein-  Parties, 
after  called  the  Borrower),  of  the  one  part,  and  C.  D.,  of,  &c., 

(J)  In  this  Precedent  the  original  charge  is  not  kept  alive  for  the  new 
chargee.  If  preferred,  the  discharge  may  be  effected  separately,  see  next 
Precedent. 

(e)  See  Dissertation,  suj}.  Upon  any  transfer  of  this  mortgage,  the  same 
deed  will  have  to  be  executed  as  if  the  freehold  land  were  unregistered  in 

P.  74 
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and  E.  F.,  of,  &c. 
other  part : 


(hereinafter  called  the  Mortgagees),  of  the 


Recital 

of  seisin  and 

registration. 


Of  agreement 
for  loan. 


Of  registered 
charge. 


Of  application 
for  restriction. 


Of  agreement 
to  hand  over 
land  certi- 
ficate. 

That  in  case 
of  conflicting 
provisions  the 
security  is  to 
be  governed 
by  this  Mort- 
gage. 


Whereas  the  Borrower  is  seised  of  the  hereditaments  herein- 
after described  for  an  estate  in  fee  simple  in  possession  free  from 
incumbrances  and  is  registered  as  the  proprietor  thereof  with  a 

title  under  the  Land  Transfer  Acts,  1875  and  1897,  under 

the  heading  District ,  Parish ,  No.  of  Title  —  (/)  : 

And  whereas  the  Mortgagees  have  agreed  to  advance  to  the 

Borrower  the  sum  of  M upon  having  the  payment  thereof, 

with  interest,  secured  in  manner  hereinafter  appearing  : 

And  whereas  the  Borrower  has  by  an  instrument  of  Charge 
dated,  &c.,  charged  the  land  comprised  in  the  said  title  with  the 

payment  to  the  Mortgagees  of  the  sum  of  £ and  interest  as 

therein  mentioned  (g)  : 

And  whereas  the  Borrower  has  signed  and  delivered  an 
application  (It)  to  the  registrar  for  the  entry  of  a  restriction 
against  the  said  title  number  to  the  effect  following  (that  is  to 
say) : — Except  under  an  order  of  the  registrar,  no  transfer  bj^the 
proprietor  of  the  land  or  made  in  exercise  of  the  power  of  sale  in 
any  charge  subsequent  to  the  recited  Charge  is  to  be  registered 
without  the  consent  of  the  proprietor  for  the  time  being  of  the 
recited  Charge  (i) : 

And  avhereas  it  has  been  agreed  that  the  Mortgagees  shall 
have  the  custody  of  the  land  certificate  : 

And  w'piereas  it  has  been  agreed  that  the  security  made  up  of 
these  i^resents,  the  recited  registered  Charge,  and  the  deposit  of 
the  land  certificate,  shall  be  governed  by  the  provisions  herein- 


additiun  to  a  transfer  in  the  prescribed  form  of  the  registered  charge.  Aud 
upon  the  payment  off  of  the  mortgage  there  will  have  to  be  the  usual 
reconveyance  in  addition  to  an  instrument  of  discharge  on  the  register. 

(/)  It  m;ist  be  seen  that  the  mortgagor  is  registered  before  this  deed  is 
delivered.  If  the  mortgagor  is  purchasing  registered  land,  this  deed  shoiUd 
be  executed  as  an  escrow,  duly  stamped,  and  produced  to  the  registrar 
undated.  "When  the  mortgagor's  title  is  registered,  the  date  should  be 
filled  in  and  the  deed  delivered,  see  L.  T.  Act,  1875,  s.  29.  The  mortgagee's 
solicitor  should  be  given  the  conduct  of  the  registration  proceedings. 

{g)  This  charge  can,  if  necessary,  be  executed  before  the  mortgagor  is 
registered :  L.  T.  Act,  1897,  s.  9. 

(//)  See  Prec.  XVII.  in  this  Section,  siiji. 

(i)  In  the  actual  restriction  the  charge  will  be  referred  to  by  its  number. 
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after  contained,  but  ^Yithout  prejudice  to  the  statutory  powers 
implied  under  the  aforesaid  registered  Charge  : 

NOW  THIS  INDENTUEE  WITNESSETH   and   it   is  hereby 
AGREED  as  follows  : — 

1.  (Receipt   of    money    advanced    and    usual   covenant    to    imy  Covenant 
pi'incijMl  and  interest.     Forms  Nos.  3,  4  and  6  in  Mortgages.)  °  ^'^^' 

2.  (Conveijance  of  land  and  usual  proviso  for  redenqjtion,  adding   Conveyance 
at  the  end  that  the  registered  Charge  is  to  he  discharged  and  the  land  proviso  for 
certificate  handed  hack.     See  Forms  Nos.  8,  9  and  9b  in  Mortgages,  ^e'leinption. 
sup.) 

3.  The  Borrower,  for  himself  and  his  assigns,  hereby  covenants  covenants  by 
with  the  Mortgagees  and  with  each  of  them  that  so  long  as  any   '^^'^^^S'^s^r. 
money  remains  due  under  these  presents  no  transfer  of  the  said 
freehold  hereditaments,  or  any  part  thereof,  is  to  be  registered 

without  the  consent  in  writing  of  the  Mortgagees  or  the  persons 
deriving  title  under  them,  and  that  no  charge  (other  than  the 
recited  registered  Charge)  is  to  be  registered  against  the  said  title 
number,  except  in  such  manner  that  the  charge  will  be  subject 
to  the  foregoing  restriction,  and  that  the  Borrower  or  the  persons 
deriving  title  under  him  will  from  time  to  time  (if  and  when 
occasion  requires)  at  their  own  cost  apply  for  any  corresponding 
restriction  to  be  imposed  in  place  of  any  restriction  withdrawn, 
and  for  such  variations  to  be  made  in  any  subsisting  restriction 
as  may  be  reasonably  required. 

4.  Provided  always,  that  section  sixteen  of  the  Conveyancing  provision  as 
and  Law  of  Property  Act,  1881,  shall  for  the  purposes  of  this  o"?  11'°^  "'*'°° 
security  apply  to  the  land  certificate  aforesaid  as  if  it  were  a  certificate. 
document  of  title  within  the  meaning  of  that  section  {Add  Form 

No.  49,  Mortgages,  and  any  special  provisions  required). 
In  witness,  &c.  (k). 

2.  Instrument  of  Charge. 

(Same    as    the    prescribed  Form    No.   44,    adding   any   special  chavere. 
provisions  in  tlie  Mortgage  affecting  the  power  of  sale,  rigid  tf  entry, 
and  payment  of  the  principal  and  interest.) 


(k)  Prec.  XXII.  of  this  Section  may  be  used  as  a  fonn  of  mortgage  of 
registered  leaseholtls. 


74- 
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No.  XXXIX. 


Recital  of 

intended 

Transfer. 


Declaration 
that  trans- 
ferred land 
shall  be  sub- 
ject to  re- 
demption, &c. 


Transfer  to 
Mortcrasree. 


MORTGAGE    of  EecxIstered   Land   and  Teansfer  on  the 
Register  for  giring  effect  to  tJie  same  (l). 

1.  Mortgage. 

(Same  as  Precedent  I.  of  Mortgages  by  Absolute  Owners,  Group  A, 
icitli  sucli  special  provisions,  if  any,  as  may  be  required,  adding 
at  tlie  end)  : 

Inasmuch  as  it  is  intended  that  immediately  after  the  execu- 
tion of  these  presents  the  Borrower  shall  by  an  instrument  of 
Transfer,  already  prepared  and  hearing  even  date  herewith, 
transfer  the  said  hereditaments  to  the  Mortgagee,  so  as  to  enable 
him  to  be  registered  as  the  proprietor  thereof : 

Now  IT  IS  hereby  agreed  that  the  Mortgagee  shall  stand 
possessed  of  the  hereditaments  so  to  be  transferred  to  him  as 
aforesaid,  subject  to  the  proviso  for  redemption  and  other  the 
j)rovisions  hereinbefore  contained. 

In   WITNESS,    &c. 

2.  Transfer. 

(Heading  and  date.)     For  a  valuable  consideration  I,  A.  B.,  of, 
&c.,  hereby  transfer  to  C.  D.,  of.  Sec,  in  fee  simple  the  land, 

&C.  {as  in  the  prescribed  Form  No.  20). 


No.  XL. 

DEEDS  to  effect  a  Transfer  of  a  Mortgage,  taken  by  way  of 
reqistered  transfer  of  the  land. 


Recital  of 

intended 

Transfer. 

Mortgages  by 
a  limited 
con.  pany. 


1.  Transfer  off  the  Register. 

THIS  INDENTURE  {same  as  Precedent  I.,  Section  11. ,  Transfers 
of  Mortgages,  sup.,  adding  at  the  end)  : 

Inasmuch  as  it  is  intended  that  immediately  after  the  execution 
of  these  presents  the  said  [Transferor]  shall,  by  an  instrument  of 

{I)  A  difiBculty  has  been  raised  at  the  Land  Eegistry  as  to  whether  the 
mortgage  stamp  is  sufficient  to  free  the  transfer  from  duty,  but  see  r.  123. 
Any  mortgage  or  charge  by  a  limited  company  must  be  registered  with 
the  Registrar  of  Joint  Stock  Companies  under  Companies  (Consolidation) 
Act,  1908,  s.  93. 
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Transfer  bearing  even  date  herewith,  transfer  the  said  heredita- 
ments to  the  said  [Transfcnr],  so  as  to  enable  him  to  be  registered 
as  proprietor  thereof : 

Now  IT  IS  HEREBY  AGREED  that  the  Said  [Transferee]  shall  stand  Declaration 

',        1  i.     1  •  ^"^^  trans- 

possessed  of  the  said  hereditaments  to  be  transferred  to  him  as  fem d  land 

aforesaid,  subject  to  such  right  of  redemption  as  is  now  subsisting  ^^f^  to  right  of 

therein  under  the  Principal  Indenture,  and  the  Borrower  shall  ademption. 

be  entitled  to  lodge  a  caution  to  protect  such  right  of  redemption. 

In  witness,  &c. 

2.  Transfer  on  the  Kegister. 

(Heading  and  date.)  For  a  valuable  consideration,  I,  C.  D.,  of, 
&c.,  hereby  transfer  to  E.  F.,  of,  &c.,  in  fee  simple  the 
land,  &ic.  (as  in  the  prescribed  Form  No.  20). 


No.  XLI. 

EECONVEYANCE  and  Eetransfer  of  rerjistere.d  land  on 
Satisfaction  of  a  Mortgage  effected  hy  way  of  registered 
transfer  of  the  land. 

1.  Keconveyance. 

THIS  INDENTURE,  &c.  {same  as  Reconveyance,  Precedent  I., 
Part  IV.,  Reconveyances  and  Releases  of  Mortgages,  snj).). 

2.  Eetransfer. 

(Heading  and  date.)  For  a  valuable  consideration,  I,  E.  F.,  of, 
Sec,  hereby  transfer  to  A.  B.,  of,  &c.,  in  fee  simple  the 
land,  &c.  (as  in  tlie  prescrihed  Form  No.  20). 


No.  XLII. 

CLAUSES  to  be  used  in  Trust  Deeds  to  secure  Debentures 
ivhere  any  Freehold  or  Leasehold  Land  is  Registered 
or  is  about  to  be  Registered. 


1.  For  the  purpose  of  perfecting  the  title  of  the  Trustees  to  As  to  giving 
the  hereditaments  hereby  conveyed,  and  enabling  the  Trustees  to  ti'tk  of°he^ 
be  registered,  either  as  proprietors  thereof  or  of  a  charge  thereon  ^'"'^^*'^gt^^ 
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or  on  any  part  thereof,  under  the  Land  Transfer  Acts,  1875  and 
1897,  the  Company  shall  either  execute  and  deliver  to  the 
Trustees  transfers  (whether  subject  to  incumbrances  or  not)  of 
the  said  hereditaments  or  such  of  them  as  shall  require  regis- 
tration, or  of  part  of  such  hereditaments,  in  the  form  prescribed 
by  the  said  Acts  (which  transfers  shall  bear  even  date  with,  but 
shall  be  executed  immediately  after,  the  execution  of  these 
presents),  or  shall  execute  and  deliver  to  the  Trustees  (subject  to 
any  incumbrances  entered  on  the  register)  a  registered  Charge, 
or  registered  Charges,  of  such  of  the  said  hereditaments  as 
require  registration,  and  in  respect  of  which  it  may  not  be 
practicable  or  convenient  for  the  Trustees  to  take  transfers  on 
the  register,  and  every  such  registered  Charge  shall  be  in  such 
form  and  contain  such  stipulations  as  the  Trustees  may  reason- 
ably require  for  giving  effect  to  these  presents,  and  shall  bear 
even  date  herewith  and  be  executed  immediately  after  the  execu- 
tion of  these  presents. 
As  to  getting  2.  The  Company  shall  from  time  to  time  and  at  all  times 

estate  in^fhe  oxecuto  all  such  assurances  (including  any  assurance  for  getting 
in  any  legal  estate  (m)  which  may  be  left  outstanding  by  reason 
of  section  twenty  of  the  Land  Transfer  Act,  1897),  and  make 
such  applications  for  the  registration  of  any  restriction  required 
to  protect  anj'  legal  estate  vested  or  to  be  vested  in  the  Trustees 
or  for  the  entry  of  notice  in  the  register  of  any  term  vested  or  to 
be  vested  in  the  Trustees,  and  do  such  other  acts  and  things  as 
the  Trustees  may  reasonably  require  for  giving  full  effect  to  the 
security  intended  to  be  hereby  created,  or  for  facilitating  or 
effectuating  any  dealings  by  them  under  the  powers  of  these 
presents,  including  all  such  documents,  applications  and  things 
as  may  reasonably  be  required  by  the  Trustees  for  giving  full 
effect  with  reference  to  the  Land  Transfer  Acts,  1875  and  1897, 
to  the  securit}^  intended  to  be  hereby  given,  and  at  any  time  and 
from  time  to  time  after  the  security  hereby  constituted  has 
become  enforceable  the  Company  shall  execute  and  do  all  such 
assurances,  acts   and    things  as    the    Trustees   may  reasonably 


(m)  In  the  case  of  leaseholds,  the  trust  deed  should  be  executed  as  an 
escrow,  and  not  delivered  or  dated  till  after  registration  of  the  title  of  the 
company,  so  that  it  may  create  a  legal  mortgage  tenn,  and  the  fees  under 
para.  E.  of  the  L.  T.  Fee  Order,  1908,  may  be  saved. 


registered 
freeholds 
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require  for  facilitating  the  realization  of  the  mortgaged  premises 
and  for  exercising  all  the  powers  and  discretions  hereby  conferred 
on  the  Trustees.  And  for  the  purposes  of  this  clause  a  certificate 
in  writing  signed  by  the  Trustees  to  the  effect  that  any  particular 
assurance,  application,  act  or  thing  required  by  them  is 
reasonably  required  by  them  shall  be  conclusive  evidence  of 
the  fact. 

3.  The  Company  hereby  irrevocably  appoint  the  Trustees  to  be  Power  of 
the  attorneys  of  the  Company,  and  in  the  name  and  on  behalf  of  TrusTi^.  ° 
the  Company  to  make  any  application  and  execute  and  do  any 
assurances,  acts  and  things  which  the  Company  ought  to 
apply  for,  execute  and  do  under  the  j)rovisions  herein  con- 
tained, including  any  applications,  assurances  or  acts  for  the 
purpose  of  the  Land  Transfer  Acts  aforesaid,  and  generally  to 
use  the  name  of  the  Company  in  the  exercise  of  all  or  any  of  the 
powers  hereby  conferred  on  the  Trustees  or  any  receiver  appointed 
by  them. 

No.  XLIII. 

AGREEMENT  for  Preserving  the  Rights  under  a  Trust 
Deed  for  Securing  Debentures  notuithstandimi  the 
Execution  of  a  Registered  Charge  (ji)  on  Leaseholds. 

THIS  INDENTURE,  made,  &c.,  Between  A.  B.  &  Co.,  Limited, 
whose  registered  office  is  at  (hereinafter  called  the  Com- 
pany), of  the  one  part,  and  C.  D.  &  Co.,  Limited,  whose  regis- 
tered office,  &c.  (hereinafter  called  the  Trustees),  of  the  other 
part : 

Whereas  these  presents  are  supplemental  to   an   Indenture  Recitals 
(hereinafter  called  the  Principal  Indenture),  dated,  &c.  (o),  and 
made  between  the  same   parties  as  are  parties  hereto,  and   in 
the  same  order  (being  a  trust  deed  for  securing  an  issue  by  the 
Company  of  £ debenture  stock,  with  power  to  issue  further 

(n)  This  agreement  enables  the  registered  charge  to  be  executed  in  the 
prescribed  form  without  setting  out  the  provisions  of  the  trust  deed. 

(o)  The  trust  deed  must  not  be  dated  or  delivered  until  the  company  are 
registered,  but  it  should  be  stamped  and  executed  as  an  escrow,  to  save  the 
duty  on  the  registered  charge  and  the  fees  on  the  notice  under  L.  T.  Act, 
1875,  s.  50. 


Of  trust  deed 
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of  the  regis- 
tered 

Charge  (^j), 
and  of  the 
registration 
of  notices 
under  L.  T. 
Act,  1875, 
s.  50: 


of  agreement 
that  the  trust 
deed  should 
govern  the 
rights  of  the 
parties. 


Agreement 
not  to  exercise 
power  of  sale 
in  the  Charge 
until  the 
Trustees  have 
a  right  to  sell 
luider  the 
trust  deed. 


stock  as  therein  mentioned),  whereby  the  premises  comprised  in 
the  Leases  Nod.  1,  2  and  3  in  the  first  Schedule  thereto  were 
(with  other  hereditaments)  sub-demised  by  the  Company  (who 
were  the  registered  proprietors  under  the  Land  Transfer  Acts, 
1875  and  1897,  of  the  said  Leases)  to  the  Trustees  by  way  of 
mortgage  for  securing  payment  of  the  said  stock  and  the  interest 
thereon : 

And  whereas  in  order  to  give  effect  to  the  jirovisions  of  the 
Principal  Indenture  so   far    as   might    be    on  the   register   the 

Company,  on  the day  of ,  19 — ,  executed  to  the  Trustees 

a    Charge    (hereinafter    called    the   Eegistered    Charge)    in   the 

jjrescribed  form  for  securing  the  said  sum  of  £ and  interest, 

and  further  advances   (if  any),   and  on  the  —  day   of 

19 — ,  the  Trustees  were  registered  as  the  proprietors  of  the 
Eegistered  Charge,  and  notices  of  the  sub-terms  created  by  the 
Principal  Indenture  were  entered  on  the  register  under  the 
provisions  of  section  fifty  of  the  Land  Transfer  Act,  1875  (q) : 

And  whereas  upon  the  execution  of  the  Eegistered  Charge  it 
was  agreed  that  the  same  should  have  effect  for  the  purposes  of 
registered  dispositions  only,  and  should  not  otherwise  affect  the 
position  of  the  Company  and  the  Trustees  under  the  Principal 
Indenture,  and  that  these  presents  should  accordingly  be 
executed  for  effectuating  such  agreement : 

NOW  THIS  INDENTUEE  WITNESSETH,  and  the  parties 
hereto  hereby  agree,  that  notwithstanding  anything  contained  or 
implied  in  the  Eegistered  Charge  by  virtue  of  the  Land  Transfer 
Acts,  1875  and  1897,  or  of  any  rules  made  thereunder  (but 
without  prejudice  to  an}^  registered  dispositions  in  favour  of 
any  purchaser  or  other  person  dealing  for  value  with  the 
Trustees  on  the  faith  of  the  Eegistered  Charge),  the  provisions  of 


( p)  The  charge  must  be  by  one  instrument  and  refer  to  all  the  title 
numbers.  The  Land  Eegistry  have  made  a  difficulty  as  to  the  stamp  where 
separate  instruments  were  used. 

(q)  In  the  case  of  registered  freeholds  the  land  is  sometimes  transferred 
to  the  trustees  of  a  trust  deed  securing  a  first  issue  of  debentui'es,  and  the 
trustees  are  registered  as  proprietors  of  the  land.  Where,  however,  a 
registered  charge  is  to  be  given  to  the  trustees  on  the  freeholds,  then  the 
conveyance  of  the  legal  estate  contained  in  the  ti'ust  deed  should  be  pro- 
tected by  a  restriction,  see  Prec.  XVII.,  sup.,  in  place  of  a  notice  under  s.  50, 
This  Precedent  can  be  readily  adapted  to  the  case  of  freeholds, 
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the  Principal  Indenture  so  far  as  the  same  may  conflict  with 
anything  contained  or  imphed  in  the  Kegistered  Charge  as  afore- 
said shall  as  between  the  Company  and  the  Trustees  prevail,  and 
in  particular  (but  without  prejudice  as  aforesaid)  the  Trustees 
shall  not  exercise  the  power  of  sale  conferred  b}^  or  implied 
under  the  Registered  Charge  unless  under  the  Principal  Indenture 
the  security  shall  have  become  enforceable,  or  the  Trustees  would 
under  the  provisions  of  that  Indenture  have  been  otherwise 
entitled  to  disj)ose  of  the  premises  :  And  further,  that  (but  without 
prejudice  as  aforesaid,  and  without  prejudice  to  any  registered 
disposition  or  dealing  executed  for  the  purpose  of  giving  effect  on 
ijj  the  register  to  any  disposition  or  dealing  authorised  under  the 

'r  Principal  Indenture)   the  powers,  rights  and  liabilities  of  the 

Trustees  as  regards    the    Company  shall  be  governed  by   the 
Principal  Indenture  so  far  as  may  be  without  reference  to  the 
Registered  Charge    and    to   any    powers,  rights   and  liabilities 
conferred  or  implied  thereunder. 
In  witness,  &c. 
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References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  317. 

ABATEMENT  OF  PUECHASE-MONEY, 

for  misdescription,  45  et  seq,  203.      .S'ee  MiSDESCaiPTIOX. 

partial  defect  of  title,  38 
purchaser  not  obliged  to  take  part  with,  38 

ABSTEACT  OF  TITLE, 

commencement  and  contents  of — 
generally,  32  et  seq,  60  et  seq. 
on  sale  of  advowson,  68 
copyholds,  67 

Crown  lands  and  impropriate  rectories,  68 
leaseholds,  67 

life  and  reversionary  interests  in  trust  funds,  68 
policies,  69 

registered  land,  1093,  1094,  1107 

tithes  or  tithe  rent-charges,  149 

should  mention  articles  for  settlement,  63 

death  duties,  69—71 

jv;dgments,  &c.,  62 

registration  of  land  in  register  county,  63 
should  state  all  documents  affecting  title,  61 
but  not  a  satisfied  equitable  mortgage,  61 
nor  a  deed  declaring  trusts  of  sale  money,  62 
conditions  of  sale  as  to.     See  Co>'DITIOXS  OF  Sale. 
delivery  of,  not  a  part  performance  of  parol  contract,  21 
dower,  freebeuch,  &c.,  64 
encroachments  and  strips  of  land,  68 
expense  of  preparing,  falls  on  vendor,  33 

except  in  sales  under  the  Lands  C.  C.  Act,  265 
imperfect,  costs  of  investigating,  50 
length  of  title,  32,  33,  60 
proof,  63  et  seq.     See  EviDE>"CE. 
pui'chaser  of  several  lots  entitled  to  one,  only,  156 
receipt  for  consideration,  64 
time  for  delivery  of,  49,  50,  214 
requisitions  runs  from  delivery  of  perfect,  214 
to  whom,  belongs,  71 
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ACCEPTANCE.     See  Offer  of  Sale  or  Purchase. 
of  title,  when  taking  of  posse.ssiou  is,  50 

ACCOMMODATION  WORKS, 

agreement  by  railway  company  as  to,  264,  264,  267 
covenant  by  railway  company  as  to,  506 
recital  that  i^ricc  inclndes,  264 

ACCOUNT, 

against  mortgagee  in  possession,  how  taken,  736 
mortgagee  of  share  in  partnership  cannot  require,  932 

ACCUMULATION, 

clause  in  mortgage  of  reversion,  797 

ACKNOWLEDGMENT.     See  Productiox. 
as  to  deeds, 

by  beneficial  owner,  317,  646 

diiferent  persons  as  to  different  documents,  411,  648,  649,  650 

lord  of  manor,  700 

mortgagee  on  sale  by  mortgagor,  647 

to  another  mortgagee,  823,  1024 
pm-chaser,  199,  318,  360 
purchaser  to  another  purchaser,  648 
former  purchaser,  649 
vendor,  649 
trustees,  199,  317,  413,  647 
vendor,  53,  116,  317,  336,  360 
conditions  of  sale  as  to,  199 — 202 
memorandum  of,  by  married  woman,  320 

of  debt  or    title    under    Statutes    of    Limitation.       See    Limitation, 
Statutes  of. 
deed  by  married  woman,  320,  320,  385 
by  whom  taken,  320 
examination  before  taking,  320 

unnecessary  as  to  land  belonging  to  her  for  her  separate  use,  23,  96 
or  of  which  she  is  trustee,  98,  166,  432 
which  she  has  power  to  appoint,  23,  426 
right  to"  production  of  deeds,  115,  317,  318 
binding  on  vendor  personally',  when,  53  ■ 
by  trustees  and  mortgagees,  199,  317,  318,  647 
confers  no  right  to  damages  for  loss  of  deeds,  318 
inability  of  vendor  to  obtain,  from  third  parties,  when  objection  to 

title,  54 
lord  of  manor  enfranchising,  should  give,  semble,  700 
on  sale  in  lots,  648,  648 
stamp  on,  if  by  separate  writing,  646 
vendor  retaining  deeds  bound  to  give,  53 
whether,  should  be  by  separate  writing,  646 
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ACT  OF  PAELIAMENT, 

private,  evidence  of,  08 

ADDEESS, 

of  peer  usuallj-  omitted  in  a  deed,  2 

ADJOINING  LAND.     See  Superfluous  Laxd. 

ADMINISTEATOE, 

of  convict's  property,  28 

reconveyance  by,  of  siu'vivor  of  deceased  mortgagees,  998 
with  will  annexed  of  person  who  died  befoi'e  1898,  cannot  sell  under 
charge  of  debts,  438 

ADMISSION  TO  COPYHOLDS.     See  Fixe  ox  AciiixTAXCE. 
cannot  be  claimed  by  corporation,  100 
costs  of,  128 
may  be  by  attorney  appointed  orally,  98 

in  or  out  of  coiu-t,  98 
must  be  in  accordance  with  surrender,  98 
not  a  good  root  of  title,  without  surrender,  (31 
of  appointee  on  sale  under  power  in  will,  443 

devisee  in  fee,  enures  for  benefit  of  executory  devisee,  102 

of  remainderman,  necessary,  102 
heir,  102,  103 
mortgagee,  969 
one  joint  tenant,  or  coparcener,  sufficient,  100 

seciis,  as  to  tenants  in  common,  101 
purchaser,  330,  402 

under  a  bargain  and  sale,  443 
S.  L.  Acts,  402 
tenant  for  life,  is  also  of  remainderman,  101 

and  of  appointee  in  remainder,  101 
termor  connot  be  insisted  on,  103 
transferee  of  mortgage,  970 
trustee,  100 
on  appointment  of  new  trustees,  101 

couve3'ance  by  tenant  for  life,  402 
right  of  surrenderee  before,  is  a  legal  interest,  99 
until,  surrenderor  remains  tenant,  98 
usually  prepared  by  steward,  331 

ADVANCEMENT, 

mortgage  to  raise  money  for,  of  younger  child,  856,  860 
power  of,  in  settlement,  recital  of,  630 

ADVEESE  CLAIM, 

should  be  disclosed  to  purchaser,  36 


References  to  Formi  and  Precedents  are  Printed  in  Ulartndon  Type,  iJcus,  317- 
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ADVERSE  POSSESSION.  See  Limitatiox,  Statutes  of. 
condition  as  to  title  by,  158 

conveyance  by  moi'tgagees  who  have  acquired  title  by,  368,  <'J08 
not  effective  as  to  registered  land,  1091 
rectification  of  register  in  case  of,  1091 

ADVOWSON, 

agreement  for  sale  of,  260 

cannot  be  sold  bj'  auction,  except  in  certain  cases,  260 

certain  agreements  affecting  patronage  forbidden,  201 

contract  of  sale  of,  when  requires  registration,  261,  619 

conveyance  of,  619 

death  of  incumbent  before  completion,  261 

estate  duty  on,  262 

husband's  right  of  presentation  to,  620 

mortgagee  of,  may  be  barred  by  laches,  262 

not  extendible,  80,  8'6 

personal  representative  of  owner  of,  dying  during  vacaucj'  presents, 

620 
purchaser  of,  can  present  himself,  619 
sale  of  settled,  261 
title  to  be  shown,  on  sale  of,  68 
transfer  of,  must  be  registered  in  diocesan  registry,  260 

be  twelve  months  after  last  institution,  260 
carry  whole  interest  of  transferor,  260 
who  to  nominate  when,  vested  in  bankrupt,  620 

coparceners,  620 

infant,  620 

joint  tenants  or  tenants  m  common, 
620 

parishioners,  &c.,  620 

trustees,  620 

wife,  620 
widow's  right  and  presentation  to,  6'.H) 

AFFIDAVIT, 

of  ancestor's  intestacy  under  Yorkshire  Registry  Act,  76 
under  Bills  of  Sale  Act,  1070,  1070,  1071 

AFTER- ACQUIRED  CHATTELS, 
bill  of  sale  of,  1055,  1056 

AGENT, 

ai^pointment  of,  may  be  by  parol,  10 

revoked  before  signing  agreement,  16 
auctioneer  is,  for  both  parties,  16 
auctioneer's  clerk  is  not,  16 

estate,  as  such  has  no  general  authority  to  sign  contract,  16,  17 
mercantile,  1032 

of  mortgagor,  can  give  binding  acknowledgement  of  debt,  739 
power  to  trustees  to  emi:)]oy,  in  mortgage,  835 
solicitor  receiving  deposit  is,  for  vendor,  212 
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AGES, 

of  cesfuis  que  vie  must  ba  proved  at  purchaser's  expense,  41 

AGREEMENT.    See  Agreement  for  Sale. 
accompanying  a  pledge  of  chattels,  1072 
between  mortgagor  and  mortgagees  as  to  custody  of  deeds,  1023,   102 

of  registered  land,  1141 
building,  mortgage  of,  828 
by  corporations  29,  30 

equitable  mortgagor,  to  execute  legal  mortgage,  938 

infants,  23,  24 

lunatics,  25 

married  women,  22,  23,  448 

mortgagee  to  concur  in  sales  by  mortgagor,  1020 
postpone  his  security,  recital  of,  950 

vendor  to  pay  death  duties,  658 
for  building  grant  in  consideration  of  rent-charge,  278 

compensation  for  extinction  of  commonable  rights,  511 

exchange,  664,  666 

extinction  of  rights  of  common,  269 

loan  of  money  on  mortgage,  1017,  1017,  1018 

partition,  675 

pajTnent  of  pui'chase-money  by  instalments,  241,  246 

preserving  rights  under  trust  deed  for  securing  debentures,  1175 
to  execute  legal  mortgage,  935 

AGREEMENT  FOR  SALE, 
by  tenant  for  life,  237,  239 
of  advowson,  260 

business,  251 

copyhold  jiroperty,  231 

cottage  to  working  man,  246 

estate  in  remainder  in  freeholds,  256 

fixtures,  252 

freehold  propertj',  231 

subject  to  perpetual  yearly  rent-charges,  258 

heirlooms,  239 

leasehold  property,  13,  231,  251 

life  estate  in  freeholds,  255 

perpetual  yearly  rent-charges,  259 

policies  of  assurance,  285 

principal  mansion-house,  238 

purchaser's  property,  3(5 

registered  land,  1120,  1121 

reversionary  interest  in  trust  funds,  282 

stock-in-trade  and  goodwill,  251,  254 

vicarage,  625 
should  accurately  describe  the  property,  44 
subject  to  ai^proval  of  Court,  255 

perpetual  rent-charges,  258 

References  to  Forms  ami  J'rercilods  are  Printed  in   Clarendon   Type,  thns,  317- 


1184  IIsDEX. 

AGREEMENT  FOR  SAJjE—couiinued. 
to  burial  board,  276 

iiuinicipal  corporation  or  district  council,  271)  273 
railway  company,  263,  266 
•where  part  of  purchase-money  to  remain  on  mortgage,  244 
clauses  in.     See  also  CcNDiTlONS  OF  Sale. 

apportionment  of  current  rent  and  outgoings,  233 
book  debts,  252 

commencement  of  title  to  advowson,  262 
freeholds,  234 
leaseholds,  160 
completion  of  purchase,  232,  244,  257 
consent  to  sale  of  mansion  house,  238 
death  duties,  257 
deeds,  257 

delivery  of  requisitions,  233 
deposit,  252 

forfeiture  of,  236 
errors  of  discription,  203 
fire  insurance,  205 
fixtures,  252 
goodwill,  251 

increment  value  duty,  243,  249 
indemnity  against  rent  and  covenants,  259 
interest,  252,  262 

objections  and  requisitions,  233,  262 

payment  of  purchase-money  by  instalments,  241, 242, 244,  245, 247, 252 
power  for  either  party  to  rescind,  262,  278 

purchaser  to  invest  pm-chase-money,  233 
vendor  to  rescind  on  account  of  objections,  234 
resell  on  purchaser's  default,  236,  279 
resume  possession  on  purchaser's  default,  247 
pre-emption,  vendor  to  have  right  of,  247 
purchase-money,  part  of,  to  remain  on  mortgage,  245 
repurchase,  veiuh)r  to  be  at  liberty  to,  in  certain  events,  249 
resale,  power  of,  236,  279 

restriction  on  carrying  on  business,  247,  252,  253 
sanction  of  CWrt  to,  238,  241,  255 

trustees  to,  '2;]S 
valuation  of  book  debts,  252 
fixtures,  252 
stock-in-trade,  254 
timber,  144 
clauses  in,  on  jmrchase  under  Lands  0.  C  or  P.  II.  Ads, 
accommodation  works,  264,  264,  267 
commencement  of  title,  265,  275 
compensation  for  severance,  203,  264,  267 
expenses,  265,  2Go,  276 
interest,  264,  275 
power  to  take  possession  on  deposit  of  purchase-money,  267 


INDEX.  1185 

AG-EEEMENT  FOR  SALE—confinued. 

clausfis  in,  on  purchase  under  Lands  C.  C.  or  P.  H.  Arts — continued. 

release  of  vendor's  right  of  pre-emjition,  265,  265 

sanction  of  Local  Government  Board,  275,  276,  277 

superfluous  land  may  be  used  for  other  purposes,  275 
clauses  in,  on  sale  of  reversion  or  life  policies, 

completion,  282 

covenants  by  vendor  of  policies,  286 

death  duties,  282,  257 

delivery  of  abstracts  and  copies,  282 

evidence  as  to  age,  &c.,  283,  285 

trust  funds,  notices,  &c.,  283 

identity,  283,  285 

policies  to  be  warranted,  286 

power  for  purchaser  to  rescind  on  vendor's  default,  284,  286 

production  of  documents,  283,  286 

securities  held  by  trustees,  284 

provision  in  case  of  death  of  tenant  for  life,  283,  286 

requisitions,  282 

stop  order,  284 

AGRICULTUEAL   HOLDINGS   ACTS, 
land  charges  under,  90 

AGEICULTUEE,   EOAED   OF, 

certificate  of,  as  to  redemption  of  quit-rents,  43 
consent  of,  required  to  ci'eate  new  copyholds,  698,  707 
powers  of,  as  regards  enfranchisement  of  copyholds,  695—698 

redemption  of  quit  rents  and  family  charges,  4;3 

sale  of  glebe  land,  621,  622 

AIJEN, 

capacity  of,  as  to  property,  22 

ALL  ESTATE  CLAUSE,  109 

ALLOTMENT, 

is  of  same  tenure  as  land  in  respect  of  which  it  is  made,  153 

but  lord  may  consent  to  copyhold  being  declared  freehold,  153 
title  to  be  shown  to,  on  sale,  153,  168 

ANNUITY, 

charged  on  land  should  be  limited  as  a  rent-charge,  1 73 
conveyance  of  freeholds  charged  with,  600 

to  jMU'chaser  in  consideration  of,  600,  602,  605 
covenant  to  pay,  601,  604,  606,  607 
for  life  or  lives,  registration  of,  when  necessary,  89 
grant  of,  606,  607 
power  to  buy  government,  604 
reversionary,  grant  of,  927 
unregistered,  good  against  judgment  creditors,  89 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  2'i/pe,  thus,  317. 
P.  75 
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ANNUIT  Y— f  0?)  t  in  ved. 

unregistered,  good  against  purchaser  with  notice,  89 
trustee  in  bankruptcy,  89 
whether  registration  necessary  when  reserved  by  way  of  use,  600 

APPAEENT   POSSESSION, 

what  is,  under  Bills  of  Sale  Acts,  10-46 

APPLICATION   (REGISTERED   LAND), 
to  register  notice  of  lease,  1143 

restriction,  1140,  1166 
APPOINTMENT, 

conveyance  by,  under  a  general  power,  426 
mortgage  under  general  power  of,  853 
of  new  trustee  of  head  term,  377 

trustees,  in  trust  deed  in  aid  of  mortgage,  1016 
recital  of,  394,  397,  398 
receiver,  779,  1008,  1009,  1012 
power  of,  definition  of,  96 
under  power,  a  sufficient  root  of  title,  33,  60 

APPORTIONMENT, 

condition  of  sale  as  to,  of  current  rents  and  outgoings,  213,  233 
rent  on  sale  in  lots,  163,  195 
rent-charge  on  sale  in  lots,  180,  181 
tithe,  land  tax,  &c.,  179 
of  perpetual  rent-charge  in  building  grant,  586 
rent  on  sale  of  leaseholds,  334,  338,  339 
rent-charge  on  conveyance  of  part  of  property,  593,  593,  596 
stamp  duty  between  freeholds,  copyholds,  and  leaseholds,  348 

APPROPRLiTION, 

by  bank  of  sums  paid  by  borrower,  885 

of  purchase-money,  and  notice  given,  saves  interest  if  no  condition,  52 
secHS,  if  there  is  the  usual  condition  as  to  interest,  214 

APPROVAL, 

of  draft  conveyance,  not  equivalent  to  agreement,  16 

ARBITRATION, 
clause,  613 
submission  to,  and  mere  valuation,  difference  between,  144 

ARCHBISHOP, 

description  of,  in  a  deed,  625 
ARRANGEMENT  WITH  CREDITORS,  DEEDS  OF.     See  also  Vol.  II., 
p.  1159. 

as  against  purchasers,  90 

must  be  registered,  89 

result  of  enactments,  90 

search  for,  92 

ASSENT, 

of  executor  to  devise  or  beqviest,  171 

ASSIGNEE, 

of  personal  covenant  can  sue  on  covenant,  774  . 
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ASSIGNMENT, 

ante-nuptial,  of  furniture,  &c.,  1061 
by  one  of  several  co-legatees  to  others,  1063 
for  benefit  of  creditors  only  passes  bankrupt's  interest.  To 
of  benefit  of  covenants  with  bankrupt,  465 
bond  debt,  639 
copjiight  in  a  book,  641,  641 
debts  and  choses  in  action,  when  valid  at  law,  757 
equity  of  redemption  in  leaseholds,  550 
furniture,  &c.,  by  husband  to  wife,  1061,  1061 
goodwill  and  trade  mark,  642 
growing  crops,  1058 
head  term  by  trustee,  377 
interest  in  stock,  629 
judgment  debt,  640 

leaseholds.     See  Leaseholds  for  Tears. 
life  interest  and  reversion  by  tenant  for  life  and  reversioner,  922 

in  personalty,  629 
long  term,  371 
mortgage  debt,  353,  905 
part  of  contributory  mortgage  debt,  976 
money  secured  on  mortgage,  975 
property  in  lease,  334,  337,  341 
personal  chattels  to  mortgagee,  1064,  1066.     See  Bill  of  Sale. 

purchaser,  1057,  1057 
policy  of  life  assurance,  639,  761,  907,  916 

notice  of,  to  office,  1025,  1025 
reversionary  interest  in  personalty  by  married  woman,  637 
plate,  &c.,  1062 
residuary  estate,  635 
share  in  land,  635 
share  of  furniture  in  residuary  estate,  1063 
two  shares  in  money  by  two  owners  to  a  third,  386 

ASSIGNS, 

meaning  of,  774 

not  a  word  of  limitation,  323 

ATTAINDEE, 

abolished,  28 

ATTESTATION, 

of  bill  of  sale,  1045,  1046,  1070,  1071 

deeds  should  be  attended  to,  in  examining  abstract,  64,  65 
memorials  relating  to  land  in  Middlesex,  654 

Yorkshii'e,  656 
wills,  in  accordance  with  Wills  Act,  sufficient  in  all  cases,  65 
right  of  purchaser  as  to,  of  conveyance,  127 

ATTESTED  COPIES, 
expense  of,  54 

Beferences  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  317. 
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ATTOENEY.     See  Solicitor. 

appointment  of  mortgagee  as,  to  assign  original  term,  778,  903 

surrender  copyholds,  777 
execution  of  bill  of  sale  by,  1050 

deed  by,  bow  proved,  66 
form  of  attestation,  on  execution  by,  319,  375 
power  of,  in  equitable  charge  to  accompany  deposit  of  deeds,  941 
mortgage  of  public-house,  787,  903 
transfer  of  mortgage,  973 
to  execute  mortgage  or  conveyance,  937,  939 
when  irrevocable,  67,  778 
warrant  of,  as  collateral  security,  913,  913 

to  enter  up  satisfaction  of  judgment,  1000 
ATTOENMENT, 

clause  in  mortgage,  782,  782,  904 
effect  of,  718,  719 

AUCTION.     See  Conditions  of  Sale. 
Act,  1867,  Sale  of  Land  by,  211 

power  of  trustees  for  sale  to  sell  by  private  treaty  or,  109,  297 
sale  by,  within  Statute  of  Frauds,  16 
AUCTIONEEE.     See  Agent. 
commission  of,  on  sale,  219 

knocking  down  property  at  less  than  reserve  price,  212 
mortgagee,  professional  costs  of,  739 
receiving  deposit,  is  stakeholder,  212 

entitled  to  interest  earned,  212 
verbal  declarations  by,  at  sale,  effect  of,  49,  204 
BANKING  COMPANY, 

advantage  of  mortgage  to,  by  deed,  886 
appropriation  by,  of  sums  paid  by  borrower,  885 
equitable  mortgage  to,  by  deposit  of  deeds,  937 — 939 

land  certificate,  1167 
mortgage  to,  881 — 886 

reconveyance  and  surrender  of  leaseholds  by,  998 
sub-mortgage  of  registered  land  to,  1161 
BANKEUPT, 

appointment  of  committee  of  inspection  of,  456 
trustee  of,  456,  457 
should  be  registered  in  M.  or  Y.  i-egistry,  73,  75 
covenants  for  title  by,  459 

effect  of  exercise  of  testamentary  jjower  by,  457 
official  receiver  may  disclaim  onerous  property  of,  457 

conveyance  by,  469 
power  of  trustees  of,  over  property  generally,  457 
as  to  choses  in  action,  457 
copyholds,  457 

disclaimer  of  unprofitable  contracts,  59 
estates  tail,  457,  460,  461 
powers  of  appointment,  457 
sales,  457  , 
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BANKRUPT— can<i«  ued. 

power  of  ti'ustees  of,  over  property  generally — coniinued. 

as  to  stock  transferable  in  books,  457 
property  divisible  among  creditors  of,  456 
transactions  of,  before  receiving  order,  when  valid,  458 

with  respect  to  after-acquired  property,  other  than  real 
estate,  vaUd  until  trvistee  intervenes,  93,  458 
trustee  of,  assignment  of  benefit  of  covenants  by,  465 
leaseholds  by,  463 
conveyance  by,  456,  459 — 461 
covenants  for  title  by,  459 
duty  of,  where  mortgaged  policy,  785 
may  redeem  mortgage,  725 
must  give  acknowledgment  for  production,  459 

redeem  within  six  months,  461 
not  entitled  t  >  indemnity  from  purchaser  of  leaseholds,  463 
release  of  equity  of  redemption  by,  464 

BANKRUPTCY, 
Act  (1883),  456 

order  and  disposition  clause  in,  1038  tt  seq.     See  that  heading. 

provision  in,  as  to  voluntary  settlements,  1042 
act  of,  what  is  an,  1035  et  seq. 
adjudication  in,  is  not  in  itself  notice,  760 

ante-nuptial  settlement  of  chattels  supported  against  husband's,  1040 
contract  for  sale  not  avoided  by,  59 
conveyance  of  all  a  debtor's  property  is  an  act  of, 

if  for  benefit  of  creditors  generally,  1035 

if  to  seciire  an  existing  debt,  1035 

not,  if  by  way  of  sale,  1036 

to  secure  a  present  advance,  1036 
effect  of,  on  chose  in  action,  760 

voluntary  convej'ance,  158 
fraudulent  preference,  1037 
married  woman,  when  subject  to,  1040 
mortgagor's,  effect  of,  on  mortgagee,  732,  777 
proceedings  iu,  how  proved,  65 
purchaser  should  search  for,  92 
risk  incurred  by  not  searching,  93 

things  in  action,  not  within  order  and  disposition  clause,  759 
transmission  of  registered  land  on,  1084 

BARE  TRUSTEE, 

meaning  of ,  165,  166 

BASE  FEB, 

conveyance  of,  by  trustee  iu  banki'uptcj',  461 

under  S.  L.  Acts  by  owner  of,  420 
enlargement  of,  461 

BENEFICIAL   OWNER, 

covenants  implied  from  husband  and  wife  conveying  as,  446 

Eeftrences  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  317- 
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BENEFICIAL  OWNER— fOHi«i»ec?. 

covenants  implied  from  vendor  convejdng  as,  112 

mortgagor  conveying  as,  718 
extent  of  vendor's  liability  when  assigning  as,  333 
use  of  words,  invalidates  bill  of  sale,  1054 
BIDDINGS, 

condition  of  sale  as  to,  143,  211,  "ill,  212 
employment  of  persons  to  bid,  211 
BILL  OF  SALE, 
Acts,  1043 

affidavit  of  d\ie  execution  of,  1070,  lOTO,  1071 
attorney  may  execute,  1050 

attornment  instrument,  when  to  be  deemed  a,  718 
bj'  way  of  indemnity,  void,  1053 
mortgage,  1064,  1065 

consideration  must  be  sufficiently  set  forth,  1050 
must  be  in  accordance  with  statutory  form,  1051 
as  to  mode  and  time  of  payment,  1052,  1064 
what  provisions  may  be  inserted,  1052 
causes  for  which  chattels  comprised  in,  may  be  seized,  1049 
chattels  not  to  be  removed  or  sold  for  five  days  after  seizure,  1049 
clauses  for  re-entrj'  and  sale  in  building  agreement  do  not  constitute,  279 
clauses  in, 

covenant  t(j  insure,  1066 

pay  principal  and  interest,  1066 

by  instalments,  1066 
rent,  rates  and  taxes,  1066 
power  to  grantee  to  insm-e,  1067 
proviso  as  to  seizure,  1067 
consent  by  grantee  of,  to  order  to  enter  up  satisfaction,  1069 
consideration  for,  must  be  truly  stated,  1045,  1046,  1050 

not  to  be  less  than  £30,  under  Act  of  1882...  1046 
covenant  in,  to  pay  on  demand,  renders  it  void,  1052 
definition  of,  under  Act  of  1878...  1043 
document  not  conferring  right  to  take  possession  not  a,  1043 

accompanying  pledge  not  a,  1043 
execution  and  attestation  of,  1045,  1050,  1070,  1071 
descriptions  of  occupation  necessary  in,  1054,  1070 
residence,  1070 
fraud  invalidates,  1034 
memorandum  of  satisfaction  indorsed  on,  1069 

consent  of  grantee  to,  1069 
mortgage  of  buildings  on  which  there  is  fixed  trade  machinery,  1044 
must  be  for  fixed  sum  with  rateable  interest,  1052 
fix  certain  day  for  paj^ment,  1052,  1064 
not  include  interest  in  land,  1054 
no  protection  under  Act  of  1882  against  rates  and  taxes,  1050 

order    and    disposition    clause, 
1048 
not  in  accordance  with  form,  void,  1046,  1051,  1055 
of  after-acquired  chattels,  1055,  1056 
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BILL  OF  SALE— continued. 
pledge,  not  a,  1072 

power  to  seize  and  take  i^ossession  and  sell  implied,  1067 
priority  of,  according  to  date  of  registration,  1047 
provisions  in,  for  maintenance  of  security,  good,  1052,  1053 
pui'chase-hiring  agreement,  when  to  be  deemed  a,  1044 
receipt,  with  or  without  inventory,  whether  a,  1044,  1059 
register  of,  inspection  of,  1050 
registered,  when  void  under  13  Eliz.  c.  5...  1034 
registering,  mode  of,  1047 
registration  of,  1045,  1046 

must  be  renewed,  1048 
schedule  to,  necessary,  1046,  1054 
exceptions,  1047 

form  of  description  in,  1067,  1068 
searches  for,  1050 
statutory  form  of,  1064,  1065 
transfer  of,  1068 

registei'ed,  need  not  be  registered,  1048 
void,  if  collateral  security  on  other  terms,  1054 

given  shortly  after  prior  unregistered,  1047 
not  in  accordance  with  statutory  form,  1051,  1054 
words  "  as  beneficial  owner"  introduced,  1054 
void  under  Act  of  1882,  except  as  against  grantor, 

as  to  chattels  not  specifically  described  in  schedule,  1047 
of  which  grantor  not  true  owner,  1047 
voluntary,  void  if  donor  insolvent,  1035 
what  covenants  maj''  be  inserted  in,  1052 

BIRTH, 

how  proved,  63 

BISHOP, 

description  of,  in  a  deed,  625 

BOND, 

assignment  of,  debt,  639 

to  secure  annuitj',  recital  of,  605 

BOND  DEBT, 

assignment  of,  639 

notice  of,  must  be  given  to  debtor,  639 

BOOK  DEBTS, 

assignment  of  future,  good,  1056 

to  be  taken  into  account  in  estimating  whether  assignment  by  debtor 

comprises  all  his  property,  1036 
what  are,  643 

BOUNDARIES, 

adjustments  of,  without  conveyances,  168 
condition  as  to  exchanges  for  adjusting,  168 

References  to  Forms  and  Precedents  are  Frinted  in  Clarendon  Tijye,  thus,  317- 
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BUILDING  GRANT, 
agreement  for,  278 
at  perpetual  rent-charge,  581 

by  mortgagee  and  mortgagor,  589 

tenant  for  life  under  power  in  settlement, 

588 

S.  L.  Act,  586 
covenants  to  build,  repair,  &c.,  in,  do  not  run  with  land,  584 
position  of  grantor  under,  inferior  to  that  of  lessor,  581 
power  of  entry  for  breach  of  covenants  in,  584 
stamp  on,  581 
BUILDING  LAND, 

conditions  of  sale  as  to,  192,  192,  193 

where  land  is  registered,  1109  et  seq.,  1114  ei  seq. 
conveyance  of,  565,  567 

stipulations  in,  570 — 576 
covenants  by  purchaser  of,  318,  564 

in  separate  deed  as  to,  576,  579 
grant  at  fee  farm  rent,  581 

by  mortgagee  and  mortgagor,  689 
tenant  for  life,  586 
mortgage  of,  826,  828 

notice  to  be  indorsed  on  deed  of  covenant  on  sale  of,  579 
transfer  of  registered,  1136 
BUILDING  PLOTS, 

deed  of  mutual  covenants  on  sale  of,  579 

what  arrangement  should  be  made  on  sale  of,  192 

BUn.DING   SCHEME, 

covenants  entered  into  on  a,  mutually  enforceable,  118 
essential  requisites  of,  119 
whether  there  is  a,  a  question  of  fact,  1 1 9 
BUILDING   SOCIETY, 

commencement  of  title  on  sale  bj^  unincorpoi'ated,  154 

conditions  of  sale  as  to,  169 

infant  may  be  member  of,  but  cannot  execute  valid  mortgage,  888 

intestacy  of  mortgagor  member  of,  having  infant  heir,  888 

may  not  lend  money  on  second  mortgage,  888 

obtain  certificate  of  incorporation,  888 

mortgage  of  freeholds  to,  888,  893 

leaseholds  to,  891,  893 

registered  land  to,  1080 

to,  liable  to  stamp  duty,  767 

receipt  indorsed  on  mortgage  to,  1001 

effect  of,  170,  1001 
unincorporated,  155 
BUEIAL, 

Acts,  provisions  of,  276 

Board,  agreement  for  sale  to,  276 

cemetery  not  to  be  constructed  near  house  without  consent  of,  277 
conveyance  to,  for  cemetery,  532 
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BUSINESS, 

agreement  for  sale  of  shoj)  and  goodwill  of,  25 1 
assignment  on  sale  of  leaseholds  and,  642 
goodwill  of,  requires  stamp,  132 
mortgage  of  share  in  partnership,  932,  933 

should  include  goodwill,  898 
mortgagee  of  share  in  partnership,  cannot  require  accounts,  932 
on  sale  of,  chattels  should  be  paid  for  separately,  643 
registered  trade  mark  may  be  assigned  only  with  goodwill  of,  G-12 
restriction  in  carrying  on,  252,  253 
whether  vendor  can  carry  on  similar,  after  sale  of,  251 

CAPITAL  MONEY, 

investment  of,  arising  under  S.  L.  Act,  483 

CAVEAT, 

conditions  of  sale  as  to,  205 
may  be  registered,  75 

CEETIFICATES, 

land,  and  certificates  of  charge,  1084  et  seq.     See  Laxd  Certificates  ; 

Eegistratiox  of  Titi.e  to  Land. 
master's,  recital  of,  477,  497 
mortgage  by  deposit  of  land,  1081 
of  births,  marriages  and  deaths,  evidence,  63 

Board  of  Agriculture  as  to  redemption  of  quit-rents,  43 

CHAEGE.     See  also  Eurther  Charge. 

by  assignee  of  leasehold  with  apportioned  rent,  &c.,  336,  340 

assignor,  as  to  retained  part,  336 
increment  value  duty  when  a,  on  land,  436 
on  land  liable  to,  but  before,  registration,  1144 

CHAEGE  OF  DEBTS, 

in  will  of  person  who  died  before  1898, 

confers  power  of  sale  on  trustees  or  executors,  437 

not  on  administrator  with  will  annexed,  4o8 
devisee,  who  is  also  executor,  can  sell  under,  437 

CHAEGE   (EE6ISTEEED   LAND), 

cessation  of,  to  be  noted  on  register,  1080 
chargee  has  power  of  leasing,  1100 

not  entitled  to  custody  of  laud  certificate,  1086 

j)osition  of,  taking  possession,  1100 
covenants  implied  in,  1079 
discharge  of,  1169 
does  not  pass  legal  estate,  1100 

effect  of  registration  of,  with  "ancillary  sub-term,"  1103 
further,  1168 
instrument  of,  1151 

position  of  chargee  taking  possession,  1100 
remedies  of  chargee,  lOSO,  1100 

ne/treiic(s  to  Forms  ami  Frernlents  are  Friided  in  Clarendon  Type,  tlms,  317- 
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CHAEGE  (EEGISTEEED  LAND)— co«/m«ecZ. 
should  be  kept  simple,  1155 
sometimes  absolute  transfer  preferable  to,  1101 
sub-charge  of,  1165 
to  a  bank,  1154 

secure  account  current,  1154,  1161 
fvu'ther  advance,  1169 
transfer  of,  1083,  1164,  1168 
under  Eule  9G...1153 

when,  should  be  accompanied  by  deed  off  the  register,  110 
whether  convej^'ance  of  legal  estate  should  be  added,  1100,  1151 
clauses  in, 

continuance  for  term  certain,  1152 

insurance  against  fire,  1152 

leasing  powers,  1152,  1155 

payment  by  instalments,  1152 

power  of  sale  exercisable  at  once,  1163,  1165 

reduction  of  interest,  1152 

CHAEITY  LAND.     See  also  Vol.  II. 
conveyance  of,  533,  535 
duties  on  land  values  in  case  of,  5133 
official  trustee  of,  533 
sale  of,  533 

statutorj^  provisions  as  to  sale  of,  533 
what  authority  necessary  for  sale  of,  533,  535 
when  purchased  by  voluntary  subscriptions,  535 

CHOSE   IN  ACTION, 

effect  of  bankruptcy  as  regards,  760 

inquiries  to  be  made  by  pui'chaser  or  mortgagee  of,  94,  759 

legal,  meaning  of,  still  unsettled,  758 

not  within  order  and  disposition  clause  in  Bankruptcy  Act,  759 

notice  of  assignment  of,  should  be  given  to  debtor,  639,  757 

passes  at  law  by  assignment  after  notice,  639,  757 

but  not  by  mere  chai'ge,  757 
trustee  in  bankrujatcy,  power  as  to,  457 

CLOG  ON  EEDEMPTION,  729 

CLUB, 

declaration  of  trust  of  premises  purchased  for,  536 

not   a  private  residence,  oQQ 

rights  of  members  of,  inter  se,  536 

working  men's,  conveyance  to  and  by  trustees  of,  539,  541 

COLLATEEAL  SECUEITY, 

conveyance  of  freeholds  as,  836 

warrant  of  attorney'  to  confess  judgment  as,  913,  913 

COMMON, 

agreement  for  extinction  of  rights  of,  269 
deed  extinguishing  rights  of,  511 
extinction  of  rights  of,  270 
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COMPANY.    See  Corporation. 

contracts  by,  how  to  be  made,  29 

conveyance  by,  in  liquidation,  517 

debenture  by,  to  secure  money  lent,  865 

duties  on  land  values  in  case  of  statutory-,  505 

joint  stock,  may  hold  lands,  29 

mortgage  b}',  866 

mortgages  bj',  form  of,  866 

to,  registration  of,  881 
COMPENSATION, 

condition  as  to,  for  errors  in  estimated  outgoings,  204 
negativing  right  to,  47 

for  defective  title,  38 

misdescription,  45,  203,  203,  204.    See  Abatement  of  Purchase- 
money  ;  Misdescription. 
severance,  263,  508 

measure  of,  for  misdescription,  204 

provision  as  to,  for  damages  by  working  mines,  619 
COMPLETION  OF   PURCHASE, 

condition  of  sale  as  to,  213 

damages  for  vendor's  delay  in,  52 

death  of  vendor  or  purchaser  before,  effect  of,  59 

in  what  cases  time  named  for,  is  of  essence  of  contract,  51 

interest  payable  from  time  fixed  for,  52 

possession  before,  condition  of  sale  as  to,  143 

purchaser  may  limit  time  for,  by  reasonable  notice,  51 

COMPOUND   INTEREST, 

provision  in  mortgage  for  payment  of,  729,  797,  797 
COMPULSORY  REGISTRATION  DISTRICT, 

mortgage  of  land  in,  not  yet  registered,  1153 

CONDITIONAL   SURRENDER, 
admission  on,  not  usual,  714 
by  mortgagor  to  transferee,  966 

satisfaction  of,  should  be  entered  on  court  rolls,  07,  362 
warrant  to  enter  up,  965 
CONTDITIONS   OF   SALE.     For  list  of  Forms  see  also  j,.  ISQ. 
as  to  building  plots,  192,  192 

compensation  to  purchaser,  45 

vendor,  48 
completion,  time  for,  51 
deeds,  53,  199    203 

missing,  37 
deposit,  212 

easements  and  restrictive  covenants,  42,  180,  196 
incumbrances,  43 
indemnity,  43,  187,  196,  197 
interest  on  purchase-money,  52,  214 

References  in  Forms  ami  J'recedents  are  Prixteil  in  Claremlon  Tijjie,  tJuis,  317- 
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CONDITIONS  OF  SALE— continued. 

as  to  land  in  Middlesex  or  Yorkshii-e,  49 
leaseholds,  39,  231  et  seq. 

under  one  lease  in  lots,  161,  162 
misdescriptions,  45,  47 
missing  deeds,  37 
precluding  inquiry  as  to  title  before  certain  date,  34 

construction  of,  as  regards  objections  aJiunde,  34,  35 
does  not  apply  wbere  vendor  discloses  defect,  36 

land  already  belongs  to  piu'chaser,  3G 
effect  of,  where  bad  holding  title,  35 

vendor  knowingly  concealing  fatal  defect  not  protected,  36 
registered  land,  1109  d  seq. 
requisitions  on  title,  50 
resale,  57,  217 

rescinding  contract,  on  account  of  objections,  56,  215,  215,  234 
stamping  of  documents,  43,  177,  177 
time  for  completion,  51 

delivery  of  abstract,  49,  50 
requisitions,  50 
when  of  the  essence  of  the  contract,  51 
title  generally,  34  et  seq.,  148  et  seq.     See  Title. 
to  leasehold  property,  39 

on  sale  by  mortgagee  by  sub-demise,  41 
tithes,  enfranchised  copyholds,  &c.,  149,  159,  159 
cannot  be  varied  by  parol  statements  of  auctioneer,  49 
depreciatory,  trustee  should  not  sell  subject  to,  39 

CONDITIONS  OF  SALE  (GENEEAL), 
on  sale  of  building  estate,  192,  1118 

freehold  or  copyhold  property,  211,  231 
land  in  compulsory  registration  district,  1114 
leasehold  property,  159,  160,  211 

by  mortgagee  by  sub-demise,  164 
life  and  reversionary  interests  and  policy,  225 
public-house,  146 
registered  land,  1114  et  seq. 
standing  timber,  226 
under  the  Court,  206     210,  220,  223 

CONDITIONS  OF  SALE  (SPECIAL).     For  list  of  Forms  see  also  p.  136. 

adverse  possession,  title  by,  158 

advowson,  title  to,  68,  262 

allotments  and  exchanges  iinder  Inclosure  Acts,  168 

apportionment  of  current  rents  and  outgoings,  213,  233 
rent  on  sale  in  lots,  163,  195,  195 
rent-charge  on  sale  in  lots,  182,  183 
tithe,  land  tax,  «S:c.,  179,  179,  180 

arrangement  on  sale  of  business,  251,  644 

as  to  abstract,  delivery  of,  49,  50,  220 


INDEX.  1197 

CONDITIONS  OF  SALE  (SPECIAL)— con^mwei. 

as  to  abstract,  expense  of,  where  small  lots,  155,  156 

when  to  be  deemed  perfect,  214 
assurances  to  be  made  by  vendor,  245 
attorney,  deed  executed  by,  171 

power  of,  to  surrender,  175 
bankruptcy  of  purchaser,  230 
biddings,  i43,  211,  211,  212 
building  and  Friendly  Society  mortgages,  169 
buildings,  restrictions  as  to,  192,  192,  193 
caveats,  205 
chancel,  repair  of,  179 

charges,  evidence  as  to  payment  of,  174,  174 
charity  land,  149 
commencement  of  title  at  or  before  statutory  period,  157 

on  sale  by  an  unincorporated  Building  Society, 

154 
to  renewable  leaseholds,  163 
with  conveyance,  mortgage,  &c.,  148  et  seq. 
exchange  under  inclosure  award,  153 
lease  and  conveyance  of  reversion,  159 
lease,  160,  161 

statement  in  inclosure  award,  153 
will,  declaration  as  to  seisin,  148 
no  evidence  of  seisin,  148 
completion  of  purchase,  213,  232,  244,  257,  275 

where  land  is  registered,  1115,  1117 
conveyance,  costs  of,  216,  216,  235 
delivery  of  draft,  235 
duplicate,  vendor  to  be  entitled  to,  191 
free  form  of,  190 

to  be  furnished  at  fixed  charge,  191 
vendor  to  be  only  title,  157 
Court,  pajTnent  into,  for  discharge  of  incumbrances,  206 
sales  under,  206—210,  220  c4  seq. 
tender  under,  223,  224 
covenants  by  each  purchaser  with  vendor  to  observe  conditions,  193 
pui'chaser  restrictive  of  user  of  land,  191 
vendor  as  mortgagee  or  trustee,  189 
proviso  restricting,  189 
for  title  by  joint  tenants,  189 
tenant  for  life,  188 
general  deed  of,  the  several  purchasers  to  execute  a,  193 
in  lease  at  a  nominal  rent,  176 
restrictive,  180,  181 
death,  171 

duties,  vendor  to  commute,  257 
deeds,  acknowledgment  and  undertaking  as  to,  199—202 
alterations  in,  174 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  'fi/pe,  tit  us,  317 
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CONDITIONS  OF  SALE  (SPECIAL)— coH/z//»(rrZ. 

deeds,  attested  copies  of,  to  be  sufficient  evidence,  202 
custody  of,  199,  199,  200,  200 
plain  copy  of,  lost  or  destroyed,  202 
deposit,  143,  2i2,  220,  223,  228,  232,  252 

payment  of,  to  stakeholders  apjiointed  l)y  the  jiarties,  143 
description  of  parcels,  errors  in,  203 
dower,  172 

easements,  42,  180,  196 
encroachments,  168 
enfranchised  copyholds,  title  to,  159 
enlargement  of  long  term,  the  lease  being  lost,  159 
errors  of  descrijition,  203  vt  seq.,  227 
exceptions  in  documents,  178 

of  minerals  from  each  lot,  194 
exchanges  for  adjusting  boundaries,  168 
expense  of  sanitary  or  private  street  works,  184 
fire  insurance,  benefit  of,  205 
fixtures,  at  a  valuation,  144,  145,  252 
freebench,  172 
fruit  and  crops,  145 
grovmd  rents,  title  to,  149 
head  term,  198 
heirlooms,  239,  2;«) 
identity  of  jiarcels,  177 

inclosure  award,  commencement  of  title  with,  152 
regularity  of,  to  be  presumed,  168 
increment  value  dutj',  as  to  stamping  in  respect  of,  217,  235,  243, 

249 
incumbrancers  not  to  be  requii'ed  to  release  by  sejiarate  instrument,  189 
incumbrances,  discharge  of,  by  payment  into  Court,  143 
indemnity  against  charges,  by  covenant,  196,  197 

setting  apart  fund,  197 
death  duties,  257 
defective  title,  187 
lands  improvement  charges,  197 
l^erpetual  rent-charges,  196 
infancy  of  vendor,  arrangement  to  be  made,  198 
interest  on  purchase-money,  214,  214,  233,  233 
land  acquired  in  exchange,  168 

tax,  evidence  of  redemption  of,  179 
leaseholds  in  lots,  161,  195 
leases  by  mortgagor  alone,  167 
contents  of,  176 

determination  of,  to  be  jiresumed,  166 
legacies,  evidence  of  payment  of,  174 

satisfaction  of,  173 
legal  estate  outstanding,  165 
long  term,  enlargement  of,  158,  159 
mode  of  sale,  power  to  vary,  143 


INDEX.  1199 

CONDITIONS  OF  SALE  {Sl?EClAL)^continued. 
mortgage,  evidence  of  satisfaction  of,  170 
mortgagee  selling  under  statutory  power  of  sale,  169 
notice  of  rights  of  tenants,  167 
on  sale  of  business  as  a  going  concern,  147 
registered  land,  1109  ei  seq. 

superfluous  land  under  Lands  C.  C.  Act,  1845. ..153 
under  City  of  London  Parochial  Charities  Act,  1883...  160 
Glebe  Lands  Act,  1888...  151 
Private  Street  Works  Act,  1892. ..184 
order  of,  211 
origin  of  quit  rents,  182 
pedigree,  evidence  of,  173 
policy,  evidence  as  to  validity  of,  226 
possession  may  be  taken  before  completion,  143 
possessory  title,  157 
power,  deed  executed  under,  171 
proof  of  assent  to  devise  or  bequest,  171 
property  held  under  old  lease,  title  to,  161 

subject  to  fee  farm  rent,  title  to,  182 
purchase-money,  part  of,  to  be  set  apart  to  answer  charge,  197 
remain  on  mortgage,  186 
payable  by  instalments,  147,  186,  187,  242,  246,  247 
security  for,  228 
purchaser  conducting  business  for  vendor,  147 

to  repay  outlay  required  by  local  authority,  184 
receipt  not  to  be  required  on  sale  by  mortgagee,  160 
recitals  to  be  evidence,  169,  226 
reconveyance  of  legal  estate  to  be  presumed,  166 
registration,  177 

requisitions,  time  for  making,  214,  233 
rescind,  power  to,  on  account  of  objections,  215,  234 

to  either  party  to,  262 
re-sell,  power  to,  for  purchaser's  default,  217,  236 
reservation  of  right  to  deal  with  land  unsold  for  building  purposes,  194 
reserve  price,  211 

right  of  user  of  garden  not  contained  in  lease,  185 
way  over  one  lot  for  benefit  of  another,  180 
satisfied  term,  170 

seisin  to  be  evidenced  by  declaration,  149 
stamps,  want  or  insufficiency  of,  177,  1"" 
statutorj'  declaration  as  to  possession,  148,  177 

testator's  possession,  148 
given  to  former  vendor  to  be  accepted,  173 
tenancies,  167 
timber,  felling  and  removal  of,  228 

valuation  of,  144 
tithe,  apportionment  of,  179,  179,  180 

Rejerences  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  317- 


1200  INDEX. 

CONDITIONS  OF  SxiLE  {SVECIAL)- continued. 
tithe,  Crown  grant  of,  179 

freedom  from,  178,  178,  179 
merger  of,  178 
title  to,  149 
titles  distinguishing,  178,  1T8 
underleases  described  as  leases,  176,  176 
valuation,  144—146 

vendor  to  repurchase,  if  defect  of  title  not  remedied,  188 
where  land  has  been  purchased  by  vendor  who  is  trustee  without  power 
to  invest  in  land,  174 
property  sold  with  possession  and  right  to  cut  crops,  &c.,  reserved 

to  vendor,  145 
purchaser  buys  the  equity  of  redemption  only,  189 
there  is  a  covenant  not  to  assign  without  licence,  175 
vendor  is  in  possession  and  is  to  be  treated  as  a  tenant,  145 

tenant  for  life  or  limited  owner,  188 
voluntary  conveyance  appears  on  the  title,  158 
of  registered  land, 
as  to  abstract,  1114 

authority  to  inspect  register,  1115 
commencement  of  title  (absolute),  1114,  1116,  1119 
(possessory),  1109,  1115,  1117 
(qualified),  1110 
on  sale  by  chargee,  1110 

tenant  for  life,  1110 
errors  in  particulars,  1111,  1115 
land  certificate,  delivery  of,  on  completion,  1115,  1119 

relating  to  more  than  one  lot.  1112,  1117 
part  of  money  to  remain  on  mortgage,  1112,  1113 
postponement  of  registration,  1112 
provisional  registration,  1112 
restrictive  conditions,  1118 

statutory  declaration  under  s.  16  of  L.  T.  Act,  1115 
transfer,  1115,  1119 

addition  of  words  "in  fee  simi:)le,"  1116 

to  imply  covenants  for  title,  1116,  1119 
with  conveyance  on  sale  by  tenant  for  life,  1111 


CONSENT, 

by  grantee  of  bill  of  sale,  to  enter  up  satisfaction,  1069 
mortgagee  to  lease,  1022 
mortgagees  of  life  interest  to  sale,  410,  410 
tenant  for  life  to  sale  by  trustees,  393,  425 
covenants  for  title  by  persons  giving,  428 
general  prospective,  to  sale,  whether  sufl&cient,  428 
of  alienee  of  life  estate  to  sale  under  S.  L.  Act,  428 
on  behalf  of  lunatic,  how  given,  428 


INDEX.  1201 

CONSIDEEATION, 

love  and  affection,  450 

may  be  stated  in  recitals  or  in  body  of  deed,  109 

monej'  lent,  773 

owing,  905 
paid,  323 

into  Court,  395,  417 
receipt  for,  in  body  of  deed,  sufficient,  64 

of  solicitor  when  sufficient,  109 
what  is  a  sufficient  statement  of,  in  bill  of  sale,  1050,  1065 

CONSOLIDATION, 

of  mortgages  under  old  and  new  law,  723,  724 

CONTINGENT  EEMAINDER, 

may  be  disposed  of  by  deed,  634 

protected  against  defeasance  by  statute,  634 

CONTRACT.     See  Agreement. 

CONTRACT  EOR  SALE  OF  CHATTELS, 
requisites  of,  1030 
stamp  duty,  not  payable  on,  1033 

CONTRACT  FOR  SALE  OF  LAND, 
by  infant,  voidable,  23 

letters,  17.    See  Offer  of  Sale  or  Purchase. 
lunatic,  25 

mamed  woman,  when,  valid,  22,  23,  488 
death  or  bankruptcy  of  either  party  to,  effect  of,  59,  439 
designation  of  vendor  or  purchaser  or  property  in,  what  sufficient,  14 
effect  of,  on  devise,  59 
essential  parts  of  a,  13,  14 
from  date  of,  purchaser  becomes  owner,  57 
incapacity  to  enter  into,  22  et  seq. 
insurance  money  under,  before  completion,  58 
measure  of  damages  on  breach  of,  56 

must  be  signed  by  party  to  be  charged  or  his  agent,  1.     See  Agent. 
obligations  of  vendor  and  purchaser  under,  32  et  seq. 
part  perfoi-mance  of,  20,  21.     See  Part  Performance. 
pvu'chaser  failing  to  perform,  forfeits  deposit,  217 
questions  arising  out  of,  how  decided,  54 

what,  may  be  decided  on  a  Y.  &  P.  summons,  55 
signing,  what  is  a  sufficient,  15,  16 
solicitor  has  no  implied  authority  to  sign,  16 
stamps  on,  130.     See  Stamps. 
terms  of,  must  be  expressed  in  writing,  13 
to  burial  board,  276,  276 

corporation,  273,  273 

railway  company,  263,  263 

urban  district  council,  273,  273 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Ti/pe,  thus,  317. 
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CONTEACT  FOE  SALE  OF  'LA.'^'D—contwned. 
to  working  man  (cottage)  by  instalments,  246 
vendor's  name  should  appear  in,  at  foot  of  conditions,  219 
writings  constituting,  may  be  connected  b)^  patrol  evidence,  13,  14 
if  several,  one  must  be  signed,  13 

CONTEIBUTOEY  MOETGAGE, 

declaration  of  trust  of  money  secured  on,  873,  875,  876 
transfer  of  part  of  money  secured  on,  976 
trustees,  investment  by,  on,  873 

CONVEYANCE.     For  list  of  Forms  see  also  p.  288". 
costs  of,  by  whom  borne,  128,  216 

on  sale  under  Lands  C.  C.  Act,  265 
covenants  for  title  implied  in,   112  ef  seq. 
execution  of,  by  purchaser,  325 

for  benefit  of  creditors  when  act  of  bankruptcy,  1035 
free,  condition  as  to,  190 
general  words  implied  in,  110 
includes  covenant  to  surrender,  in  Conv.  Act,  329 
ordinary  jjarts  of  a,  106  et  seq. 
prejiaration  of,  condition  of  sale  as  to,  235 
proper  parties  to,  on  sale  by  Court,  208,  468 
receipt  in  body  of,  svifficient,  109 
stamps  on,  130  et  seq.     See   Stamps. 
voluntary,  158 

CONVEYANCE  (FEEEHOLDS), 
by  absolute  owner,  322  et  seq. 

owners  and  incumbrancers,  351  et  seq. 
administrator  of  convicted  felon,  467 
appointment  under  a  general  power,  426 
beneficial  owner,  112,  113 
co-heiresses,  474 

committee  or  receiver  of  lunatic,  113,  418,  418,  452,  454,  455 
company  in  liquidation,  517 
co-parceners,  385 
co-purchasers,  479 

district  council,  under  Private  Street  Works  Act,  525,  525 
executors  of  a  mortgagee  under  power  of  sale,  378 

or  devisees  under  charge  of  debts,  437,  439 
husband  and  wife,  113,  445,  445 
incumbent  of  glebe  land,  621,  623,  624 
incumbrancers,  367  et  seq. 
joint  tenants,  383 

limited  owners  to  railway  company,  507,  507,  509 
liquidators  of  a  company,  517,  517 
married  woman,  96,  413,  447 — 449 
mortgagee,  113 

claiming  as  absolute  owner,  368 

Tiuder  power  of  sale,  367 


INDEX.  1203 

CONVEYANCE  (FREEHOLDS)-- €o/.^/«HerZ. 
by  mortgagor  and  mortgagee, 

where  mortgage  debt  kept  on  foot,  352 

paid  out  of  pui-chase-money,  351,  354,  356 
mortgagor  and  mortgagee  for  term,  357 
several  mortgagees,  364 
to  mortgagee  as  additional  security,  835 
official  receiver  of  a  bankrupt,  459 
one  joint  tenant  or  tenant  in  common  to  the  other,  386 
order  of  court,  113 

in  administration  action,  468 
under  Partition  Act,  471,  474 
Settled  Estates  Act,  476 
personal  representative  of  deceased  person,  113,  435  et  seq. 

vendor,  439 
mortgagee,  378 
under  L.  T.  Act,  435 
railway  company,  514,  514 
settlor,  113 

surviving  partner,  388 
tenant  for  life,  391  et  seq.,  492 
tenants  by  entireties,  383 

in  common,  385 
trustee,  113 

of  bankrupt,  456,  457,  460,  461,  462 
trustees  for  sale,  427  ^t  seq. 

or  purchase  on  behalf  of  infant  tenant  for  life,  491 
where  one  is  a  married  woman,  432 
of  charity,  535 

friendly  society  or  working  men's  club,  541 
urban  district  council,  525 
vicar  under  Ecclesiastical  Leasing  Acts,  623 
Glebe  Lands  Act,  621 
Parsonage  Acts,  624 
wife,  and  her  trustee,  448 
to  husband,  449 
under  M,  W.  P.  Act,  447,  448 

power,  426 
with  concurrence  of  husband,  445 
for  building.     See  Buildixg  Laxd. 
in  consideration  nf  life  annuity,  600,  602,  605 
of  charity  land,  533,  535 
fee  farm  rent,  599 
land  and  release  of  rent-charge,  360 
mines  and  minerals,  614 
part  of  building  estate,  565,  567 
plot  with  right  of  way,  560,  561,  567 
superfluous  land  by  railway  company,  514,  jl4 
on  creation  and  sale  of  perpetual  rent-charge,  590 

References  to  Forms  ami  Precedents  are  Printed  in  flarendon  Type,  t/uis,  317. 
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CONVEYANCE  (FREEHOLDS)— coHf/^  ued. 
reserving  minerals,  434,  616,  617 

right  of  way,  561 
subject  to  death  duties,  632 
family  charges,  551 
fee  farm  rent,  591,  593,  595 
lease  for  life  of  vendor,  610 
leases  at  ground  rents,  326 
mortgage,  542 
perpetual  rent-charge,  591 
proportionate  part  of  rent-charge,  593,  595 
restrictive  covenants,  565,  567 
right  of  way,  562 
to  burial  board,  532 
corporations,  519 
county  council,  521 
give  effect  to  contract  where  purchaser  has  died   since    1897    and 

before  completion,  441 
guardians  of  the  poor,  530 
joint  tenants  112,  480 
lessee  purchasing  reversion,  327 
local  education  authority  for  a  school,  518 
married  woman,  482,  483 

municipal  corporation  or  district  council,  524 
parish  council,  519 
partners,  112,  481,  -481 

personal  representatives  of  deceased  purchaser,  441 
purchaser  who  covenants  not  to  build,  &c.,  563 
railway  company,  505  et  set/.,  507 
self  and  others,  95(5 
sub-purchaser,  325 
tenants  in  common,  478 

should  be  avoided  if  practicable,  478 
trustees  as  joint  tenants  without  disclosing  a  trust,  481 
for  sale  by  direction  of  co-purchasers,  479 
of  friendly  society  or  working-men's  club,  539 
Ijersonalty  settlement,  498,  498,  503 
will,  503 
uses  of  real  property  settlement,  483  et  i^eq. 
under  Partition  Acts,  471,  474 

Private  Street  Works  Act,  525,  525 
Public  Health  Act,  524 
Settled  Estates  Act,  476 
S.  L.  Acts, 

by  committee  of  lunatic  tenant  for  life,  418 
married  woman  tenant  for  life,  413 
owner  of  base  fee,  420 

person  appointed  to  exercise  statutory  powers  of  infant,  416 
tenant  by  the  curtesy,  422 
for  life,  391  ef  s>y. 


INDEX.  1205 

CONVEYANCE  (FEEEHOLDS)  - amtin ue>l. 
under  S.  L.  Acts   -aijitinned. 

by  trustees  for  purposes  of  S.  L.  Acts,  412,  424 
sale,  434,  491 
on  behalf  of  infant,  415 
to  tenant  for  life  as  piu'chaser,  412 
points  to  be  attended  to  by  purchaser  or  mortgagee  on,  .':i92 
to  uses  of  a  settlement,  483,  492,  496 
where  vendor  is  to  have  a  lease  for  life,  610 
with  concurrence  of  owner  of  a  rent-charge,  360 

CONVEYANCE  (MISCELLANEOUS), 
of  advowson,  619 

copyholds.     See  Copyholds. 

equity  of  redemption,  542 

leasehold  estate  for  lives,  345 

life  estate  in  freeholds,  626 

mines  without  surface,  614 

piece  of  land  omitted  by  mistake,  645 

remainder  expectant  on  life  estate,  632 

right  of  way,  558 — 562 

surface  apart  from  mines,  434 

CONVEYANCE  (EEGISTEEED  LAND), 
of  freeholds,  1122 

with  concurrence  of  mortgagee,  1126 
freeholds,  and  leaseholds  purchased  under  S.  L.  Acts,  1132 
outstanding  legal  estate  to  mortgagee,  1148 
on  sale  by  tenant  for  life,  1128 
subject  to  covenants  (positive  and  restrictive),  1137 

CONVICTED  FELON, 

can  bar  an  estate  tail,  467 

conveyance  by  administrator  of,  467 

devolution  of  trust  and  mortgage  estates  vested  in,  29 

interim  curator  of  property  of,  29 

power  of  administration  of  property,  28 

COPYHOLD.     See  also  Copyholds. 
admittance  to.     See  Admission. 
alienating,  mode  of,  by  surrender  and  admittance,  9S 
allotment  may,  with  consent  of  lord,  be  declared  freehold,  153 
bankruiitcy,  trustee  in,  power  as  to,  457 
bargain  and  sale  of,  by  executors,  99,  442 
common  law  assurance  of,  a  groimd  of  forfeiture,  99 
conveyance  of,  by  tenant  for  life,  99 

under  Lands  C.  C.  Acts,  1845. ..512,  512 

8.  L.  Act  should  be  entered  on  court  rolls,  402 
corporation  cannot  claim  admission  to,  100 
costs  of  surrender  and  admission,  128 
devolution  of,  on  death  of  mortgagee,  379 

Rejerences  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  317. 
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COVYKOLD—contir,  tied. 

enfranchised,  title  to,  159 

enfranchisement  of,  695.     See  ExFRANCHiSEMENT. 
entailable,  by  custom,  104 
equitable  interest  in,  assignable  by  deed,  104 
fines  paj-able  on  admission  to.     See  Fines. 
forfeiture  of,  for  common  law  assurance,  99 
unauthorised  lease,  105 
waste,  105 

other  causes,  105 
when  relieved  against  in  equity,  105 
freebench,  105,  106.     See  Freebench. 
insjiection  of  court  rolls  after  enfranchisement,  69S 
joint  tenants,  100 

leases  of,  what  require  lord's  licence,  105 
lord  with  limited  interest  can  accept  surrenders  of,  &c.,  106 
married  woman  surrendering,  must  be  examined  separately,  99 
mortgagee  of,  sale  by,  369 
mortgages  of,  714,  810 
not  extendible  by  Crown  process,  S6 

within  the  Middlesex  or  Yorkshire  Eegistries  Acts,  72,  77 
Statute  de  Donis,  104 
Statute  of  Uses,  104 
purchaser  of,  should  search  court  rolls,  99,  100 
release  from  trustees,  104 
seizure  of,  until  admission  of  heir,  103 
surrender  to  uses  as  purchaser  shall  appoint,  99,  100 
tenant  for  life,  conveyance  by,  99 
testamentary  directions  to  sell,  106 
title  to,  67 

commencement  of,  condition  of  sale  as  to,  169 
transfer  of  mortgage  of,  764,  964,  967,  971 
trustee  tenant  of,  100 
death  of  sole,  101 
COPYHOLDS, 

admission  to,  of  appointee  under  power  in  will,  443 
mortgagee,  969 
purchaser,  330,  402,  443 
transferee  of  mortgage,  970 
agreement  for  sale  of,  231 
bargain  and  sale  of,  by  executors,  99,  442 
conditional  siirrender  of,  811,  884,  966,  970 
conditions  of  sale  as  to,  159,  211 

conveyance  of,  by  tenant  for  life,  under  S.  L.  Acts,  302,  401.  405,  626 
trustee  in  bankruptcy,  462 
trustees  under  power  in  will,  427 
to  railway  company,.  512 
under  Lands  C.  C.  Act,  512,  512 

S.  L.  Acts  should  be  entered  on  Court  rolls,  402 
covenant  to  surrender, 

by  beneficial  owner  on  sale,  328,  348  , 


INDEX.  1207 

COPYHOLDS— cowitH  lied. 

covenant  to  surrender — rontinued. 

by  mortgagee  under  i^ower  of  sale,  369 
trustees  under  a  trust  for  sale,  429 
way  of  mortgage,  776 
to  mortgagee  on  condition,  776 

trustees  of  money  settlement,  501 
upon  trusts  of  a  will,  485 
description  of,  parcels,  intermixed  with  freehold,  313 
devolution  of,  on  intestacy,  967 
enfranchisement.     )S'ee  ENFRANCHISEMENT, 
mortgage  of,  810,  845 

to  bank,  883 
partition  of  (with  freeholds  and  leaseholds),  686 

release  of,  where  there  has  been  conditional  surrender  but  no  admission , 

994 

no  surrender,  993 
to  the  lord  of  the  manor,  705 
restraint  on  creation  of  new,  699 
surrender  of,  329,  370,  381 

by  customary  heir  of  mortgagee  to  purchaser,  381 
husband  and  wife,  450 
married  woman,  450,  451,  451 
transfer  of  mortgage  of,  764,  964,  964 

where  there  has  been  no  surrender,  971 

COPYEiaHT, 

assignment  of,  in  a  book,  641,  641 
CORPOEATION, 

can  hold  property  with  individuals  as  joint  tenants,  112,  189,  481 

and  as  co-trustees,  4S1 
cannot  be  seised  to  the  use  of  another,  519 

claim  admittance  to  copyholds,  100,  88;i 
hold  land,  except  by  Crown  licence  or  statiite,  29 
contracts  by,  how  to  be  made,  29,  30 
conveyance  to  municipal,  524 
entitled  to  hold  land,  may  alienate,  29 

subject  to  restrictions  in  certain  cases,  29 
habendum  in  conveyance  to,  519 
power  given  to,  by  Lands  C.  C.  Act  to  convey,  507 
purchase  of  copyholds  by,  how  should  be  carried  out,  100 
sales  by,  in  consideration  of  rent-charge,  184 
statute  of  uses  as  regards,  519 
words  of  limitation  not  necessary  in  conveyance  to,  506 

COSTS, 

mortgage  for,  under  S.  L.  Acts,  842 
of  conveyance,  &c.,  216 
partition  action,  674 
probate  action,  436 

References  to  Forms  and  Precedents  are  Frintid  in  Clarendon  Type,  thus,  317- 
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of  professional  trustee,  835 

sales  to  railway  companies,  265,  ^fc>5 
transfer  of  mortgage,  954 
under  Lands  C.  C.  Act,  265 
COUNCIL, 

county.     See  County  Council. 
district,  mortgage  of  rates  by,  868 

to,  895 
parish,  conveyance  to,  519 

loans  to,  520 
urban  district,  conveyance  by,  525.  See  Urban  District  Council. 

COUNTEEPAET, 

difference  between,  and  duplicate,  67 fi 
of  assignment  of  leaseholds,  whether  necessary,  334 
stamps  on,  136 
COUNTY  COUNCIL, 

agreement  for  sale  to,  271 
conveyance  to,  521 

deed  poll  by,  under  Lands  C.  C.  Act,  1845... 522 

no  further  order  for  compulsory  registration  without  consent  of,  1092 
COURT, 

agreement  for  sale,  subject  to  sanction  of,  255 
conditions  of  sale  under,  206—210,  220-224 
conveyance  by  order  of,  in  administration  action,  468 

on  a  sale  under  the,  preparation  of,  471 
mortgage  of  reversionary  interest  of  a  fund  in,  924 

where  money  is  advanced  under  order  out  of  funds  in,  879 
order  of,  conclusive  in  favour  of  purchaser,  though  irregular,  468 

but  not  so  as  to  affect  paramount  interests,  209,  469 
order  of,  enforceable  by  elegit,  83 

necessary  for  sale  of  heirlooms,  239 

mansion  house,  23S 
payment  of  money  into,  evidence  of,  470 

under  Lands  C.  C.  Act,    497 
property  tax,  condition  as  to,  in  sales  under,  222 
sales  by,  in  redemption  or  foreclosure  action,  721 

tender  under,  conditions  on  sale  by,  223,  224 
who  are  proper  parties  to  conveyance,  on  sale  by,  208,  468 
COURTESY  TITLES,  1,  2 
COVENANT, 

action  on,  for  payment  of  money,  when  barred  by  statute,  739 
as  between  landlord  and  tenant  runs  with  land,  when,  116 
assignee  of  personal  covenant  can  sue  on,  774 
benefit  of,  when  runs  with  land,  116 
building  scheme,  118 

burden  of  affirmative,  will  not  run  with  land,  319 
does  not  run  with  freehold  land,  117 
runs  with  land  as  between  landlord  and  tenant,  117 
by  committee  of  lunatic,  419,  453  , 
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by  married  woman  binds  her  separate  property,  415 

mortgagor  of  public-house  to  buy  ale,  &c.,  from  mortgagee,  729 
to  pay  principal  and  interest,  773 

purchaser   to   give   undertaking   for    safe   custody   of 
deeds,  317 
pvu-chaser  of  equity  of  redemption  to  indemnify  vendor  from  mort- 
gage debt,  543 
•with   mortgagee  to   pay  further 

advances,  774 
with  mortgagee  to  pay  principal 
and  interest,  545,  773 
leasehold  as  to  rent  and  covenants,  316,  332,  333 
to  pay  annuity,  604 

apportioned  rent  on  sale  in  lots,  163 
increment  value  duty,  321 
reversion  dvity,  328 
deed  of  mutual,  by  purchaser  as  to  buildings,  &c.,  576,  579 

on  apportionment  of  rent-charge,  597 
for  further  assurance,  may  operate  as,  against  incumbrances,  115 
indemnity  against  family  charges,  553 

on  sale  of  equity  of  redemption,  5-14 
perpetual  renewal,  346,  346 
heirs,  executors,  &c.,  omitted  fnnn,  316 
implied  in  statutory  mortgage,  1001 
merger  of,  in  judgment,  734,  774 
not  to  carry  on  similar  business,  252,  252 
onerous  and  unusual,  vendor  bound  to  disclose,  160 
positive,  does  not  run  with  land,  561 
restrictive,     when     enforceable     in     equity,     117.     Se.''    Eestrictive 

Covenants. 
separate,  to  pay  interest,  advantage  of,  734 

to  insure  against  fire,  in  mortgage,  718,  783,  783,  784,  789,  813 
pay  increment  value  duty,  321 

reversion  duty,  328,  350 
surrender  an  equity  of  redemption  in  copyholds,  548 
copyholds,  328,  501 
vendor  of  property  subject  to,  entitled  to  indemnity  against,  120 
what,  may  be  inserted  in  bill  of  sale,  1052 

COVENANTS.     See  also  Mortgage  Coyexaxts. 
by  assignor  of  bond  or  judgment, 

that  debt  remains  owing,  640,  641 
grantee  or  purchaser  of  building  hind, 
as  to  building  line,  570,  577 

elevation,  280,  584 
not  to  carry  on  certain  trades,  281,  566,  578,  584 
erect  more  than  one  house  on  one  plot,  567 
other  buildings,  281,  584 
to  insure,  280,  583 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  317. 
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COVENANTS-  coutlnm,!. 

by  gi'antee  oi-  purchaser  of  building  land — confinneiJ. 
to  pay  perpetual  rent-charge,  582,  582,  594,  596 
permit  grantor  to  enter,  280,  583 
repair-,  280,  583,  585 
grantor  of  bill  of  sale, 
to  insure,  1066 

pay  principal  and  interest,  1066 
by  instalments,  1066 
rent,  rates  and  taxes,  1066 
persons  making  partition  for  mutual  indemnity  against  rent,  685 
purchaser, 

of  building  land,  318 

business  to  indemnify  against  debts,  645 
equity  of  redemption  to  pay  mortgage  debt,  5-43,  545 
land,  not  to  build,  119,  564 
leaseholds  to  pay  rent,  &c.,  316,  338,  342 
part  of  leaseholds  to  pay  apportioned  i-ent,  335,  339 
to  pay  annuity,  601,  604 

increment  value  duty,  321 
reversion  duty,  328 
railway  comjiany  as  to  accommodation  works,  264,  264,  267,  506 
tenant  for  life,  to  keep  down  interest,  860 
vendor, 

against  incvimbrances,  113 

of  business,  not  to  trade  within  certain  distance,  644 
that  books  are  correct,  644 

to  endeavour  to  secure  custom  to  purchaser,  644 
part  of  property  on  lease,  to  pay  apportioned  rent,  336 
to  give  undertaking  as  to  deeds,  317 
pa 3'  annuity,  606,  607 

proportionate  part  of  rent-charge,  597 
For  covenants  in  mortgages,  see  MORTGAGE  Covenants. 

COVENANTS  FOE  TITLE, 

benefit  of,  runs  with  land,  when,  116 
by  bankrupt,  459 

beneficiary  on  sale  by  trustees,  189 
committee  of  lunatic,  453 
incumbent,  508,  622,  622 
joint  tenants  and  tenants  in  common,  384 
mortgagor  in  a  transfer,  975 
declaration  by  vendor  of  registered  land  as  to,  1 122 
extend  to  defects  appearing  on  face  of  deed,  115 
full,  only  implied  where  there  is  consideration,  450 
implied  by  beneficial  owner,  112 
directing  party,  113 
husband  and  wife,  113,  115,  446 
joint  tenants,  384 
mortgagees,  113,  351 
tenant  for  life  and  remainderman,  315 
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COVENANTS  FOE  TlTL^^co),tir>ued. 
implied  by  tenants  in  common,  384 
trustees,  113 
wife,  415,  446 
in  conveyance  on  sale,  112  H  seg. 

by  tenant  for  life  and  remainderman,  315 
covenant  to  surrender  copyholds,  329 
grant  by  railway  company,  516 
mortgages,  718 
liability  of  busband  and  wife  under,  115 
official  trustee  of  charity  lands  gives  no,  534 
on  conveyance  under  Lands  C.  C.  Act,  1845. ..508 
operation  of  implied,  as  regards  registered  land,  1097 
proviso  converting  vendor's  implied,  into  absolute,  315 
restricting  beneficiaries',  429 

remainderman's,  315 
tenant  for  life's,  314,  315 
vendor's  implied,  189 
qualified,  should  be  given  by  tenant  for  life,  114 
statutory,  by  vendor  conveying  as  beneficial  owner,  112 

who  is  not  beneficial  owner,  113 
vendor's  liability  under,  180 
what  damages  may  be  recovered  on,  115 

whether  on  sale  by  trustees,  beneficiaries  should  give,  114,  428 
CROPS, 

condition  of  sale  as  to,  145 

growing,  when  an  interest  in  land,  within  Statute  of  Frauds,  19 
CEOWN  DEBTS, 

cannot  be  defeated  bj-  execution  of  a  power,  86 
enforceable  bj'  extent  against  land  other  than  copyhold,  86 
include  debts  on  record  and  specialty,  but  not  simple  contract,  86 
priority  of,  in  administration  of  assets,  87 
registration,  what  necessary,  as  against  purchaser,  86 

under  Land  Charges  Act,  1900. ..86 
searches  for,  92.     See  Searches. 
CUETESY, 

estate  by,  necessitates  birth  of  live  issue,  422 
tenant  by,  conveyance  under  S.  L.  Acts,  by,  422 

of  advowson,  620 
what  is.     (.See  Vol.  II.,  p.  271.) 
CUSTOMAEY  FEEEHOLDS, 
assurances  of,  330 
how  conveyed,  401 
nature  and  incidents  of,  698 
DAMAGES, 

for  delay  in  comjiletion,  52 

liquidated,  218 

on  breach  of  contract  for  sale,  56 

covenants  for  title,  what,  may  be  recovered,  115 
References  to  Forms  and  Precedents  are  Frinted  in  Clarendon  Type,  thus,  317. 
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DEATH, 

how  proved,  aud  when  presumed,  68 
of  either  party  before  completion,  effect  of,  59 
DEATH  DUTIES, 

agreement  by  vendor  to  pay,  658 

alterations  in  under  Fin.  (IDOD-IO)  Act,  ini()...r,r.); 

appeals  against  assessments,  cxxi 

condition  as  to,  209,  225,  257 

conveyance  to  commissioners  in  satisfaction  of,  cxxi 

subject  to,  632 
on  gifts  inter  vivos,  cxxi 

timber,  cxxi 
payment  of,  what  evidence  required  as  to,  69 
piu'chaser  of  reversion  should  require  commutation  of,  70 
purchasers    and    mortgagees   of    reversionary   interests  when    exempt 

from,  cxxii 
valuation  of  property  for,  cxxi 

when  land  ceases  to  be  liable  to,  against  purchaser,  71 
DEBENTUEE, 

agreement  for  preserving  rights  under  trust  deed  for  securing,  1175 
form  of,  865 

mortgage  to  accompany,  866 
need  not  be  registered  as  bill  of  sale,  865,  1045 
not  necessarily  one  of  a  series,  865 
trust  deed  to  secure,  in  case  of  registered  land,  1173 
DEBTS, 

book,  what  are,  643 
charge  of.     ISee  Charge  of  Debts. 
Crown.    See  Crown  Debts. 
executors  can  mortgage  to  pay,  833 
DECLAEATION, 

statutory,  as  to  identity  of  lands,  651,  651 

pedigree,  652 
under  Fin.  (1909-10)  Act,  1910,  where  piu-chase-money  under  £500... 321 
DECLAEATION  OF  TEUST, 
of  copyholds,  486,  883 

head  term  in  mortgage  by  demise,  373,  715,  777 

investments  by  waj'  of  indemnitj',  554 

lands  purchased  with  proceeds  of  settled  real  estate,  360 

mono}'  secured  by  contributory  mortgage,  873,  875,  876 

premises  for  a  club,  536 

registered  land  purchased  by  trustees,  1130 

special  fund  arising  from  mining  rents,  834 

term,  for  indemnifying  against  charges,  557 

DEEDS.    See  Acknowledgment  ;  Production. 

absence  of  covenant  for  production  of,  when  an  objection  to  title,  54 
agreement  in  case  of  several  mortgages  as  to  custody  of,  1023,  1023 
alterations  in,  174 
ancient,  as  to  right  of  pui'chaser  to  inspect,  61 


INDEX.  1213 

DEEDS— continued. 

arrangement  as  to  custody  of,  between  several  mortgagees,  1023,  1023 
attested  copies  of,  purchaser  entitled  to,  54 
conditions  of  sale  as  to,  199 — 203 
custody  of,  on  sale  in  lots,  54,  200 

undertaking  for,  317 
delivery  of,  purchaser's  rights  to.  on  completion,  34,  203 
drafting,  hiuts  on,  1 — 12 

equitable  mortgage  by  deposit  of.     See  Deposit  of  Deeds. 
equitable  right  to  production  of,  54 

tenant  for  life  entitled  to  custody  of,  290 
execution  and  attestation  of,  64,  65 
expense  of  production  of,  33 
loss  of,  mortgagee  liable  for,  318,  352 
missing,  conditions  of  sale  as  to,  3" 
mortgagee  liable  for  loss  of,  318 
mortgagor  entitled  to  inspect,  199,  411,  728 
old,  should  be  handed  over  on  completion,  53,  61 
penalty  for  concealing,  71 
place  where,  should  be  produced,  34 
prior  to  root  of  title,  no  inspection  of,  by  purchaser,  61 
proof  of  contents  of,  when  lost  or  destroyed,  66,  202 
recitals  in,  twenty  years  old,  evidence,  107 
relating  solely  to  land  sold,  to  be  delivered  to  purchaser,  53 

•  to  other  land  also,  may  be  retained  by  vendor,  53 
stctis,  if  relating  also  to  personal  estate,  53 
retained  by  mortgagee,  rights  of  purchaser  as  to,  318 
vendor  bound  to  have,  jiroperly  stamped,  43 

retaining,  must  give  acknowledgment,  53 

and  (unless  a  trustee)  undertaking  for  safe  custody,  53 

who  has  covenanted  to  produce,  not  entitled  to  retain,  53 
when  non-possession  of,  affects  priority,  753  et  seq. 
who  entitled  to,  on  sale  in  lots,  54,  200 

DEFECT, 

latent,  when  a  gi-ound  of  objection  or  for  compensation,  46 

of  title  discovered  after  completion,  47 

general  condition  not  disclosing  pai'ticular,  insufficient,  36 

indemnity  against,  condition  of  sale  as  to,  187 

known  to  vendor,  should  be  disclosed,  36 

may  be  cxu'ed  at  any  time  before  completion,  52 

notice  of,  may  preclude  j^urchaser  from  objecting,  38 

partial,  right  of  purchaser  to  abatement  of  jirice,  where  there  is,  38 

purchaser  may,  on  discovering,  at  once  repudiate,  51 

not  inquiring  into  title,  has  constructive  notice  of,  75 

patent,  vendor  not  bound  to  disclose,  46 

DEMAND, 

covenant  in  bill  of  sale  to  pay  on,  renders  it  void,  1052 

DEMISE, 

bj'  way  of  indemnity  against  rent-charge,  556 

References  to  Forms  and  I'recedtnt.i  are  Printed  in  Clarendon  Type,  thus,  317- 
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mortgage  by,  715,  812 

of  land  to  trustees  as  indemnity  against  charges,  556 

DEPOSIT  OF  DEEDS.     See  Equitable  Mortgage. 
creates  equitable  mortgage  witliout  writing,  719 
effect  of  deposit  of  lease,  720 
effective,  if  of  some  deeds  only,  720 
equitable  mortgages  and  charges  by,  934  et  seq. 
is  prima  fdcie  security  only  for  money  then  due,  720 
may  be  extended  by  evidence  to  further  advances,  720 
registration  of,  necessary  in  Yorkshire,  76 

unnecessary  in  Middlesex,  if  no  writing,  73 
rule  as  to  six  months'  notice  to  pay  off,  does  not  apply  to,  935 

DEPOSIT  ON  SALE, 

auctioneer  receiving,  is  a  stakeholder,  212 

entitled  to  interest  earned,  212 
cheque  for,  usually  accepted,  212 

claim  to  return  of,  cannot  be  decided  on  a  V.  &  P.  summons,  55 
conditions  of  sale  as  to,  143,  212,  220,  223,  228,  232,  252 
forfeited  on  default  of  purchaser,  217,  218 
infant  recovering,  on  majority,  24 
lien  for  return  of,  213 

notice  to  purchaser  to  forfeit,  and  cancel  agreement,  657 
on  sale  under  S.  L.  Acts,  to  whom  should  be  paid,  212 
solicitor  receiving,  is  agent  for  vendor,  212 
to  be  returned  with  interest  if  title  bad,  46 
trustee  vendor  not  liable  for  loss  of,  b^'  stakeholder's  insolvency,  55 

DESCRIPTION  OF   PEOPEETY,  307—314 

what  particulars  of  sale  should  state  as  to,  44 
DEVISE, 

effect  of  contract  on,  59 
DEVOLUTION, 

of  copyhold  trust  estates,  883 

copyholds  on  death  of  mortgagee,  379 
partnership  property,  389 
real  estate  under  L.  T.  Act,  1897... 435 

mortgage  estates  on  death  of  last  surviving  mortgagee,  1000 
DISCHAEGE, 

of  registered  charge,  lOSO 
DISCOVEEY   OF   DOCUMENTS, 

right  of  purchaser  to,  in  action  for  specific  performance,  37 
DISENTAILING  ASSUEANCE, 

recital  of,  398,  552 
DISTRESS,   POWEE   OF, 

agreement  for,  as  an  indemnity  void,  semhie,  334 

statutory,  for  recovering  rent-charge,  582 
DISTEICT   COUNCIL.     Hee  Local  Authority. 

agreement  for  sale  to,  273 

conveyance  on  sale  by,  525  , 
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conveyance  to,  524,  895 

mortgage  of  rates  T)y,  868 
to,  895 

notice  by,  as  to  private  street  works,  1028 

statutorj'  declaration  by  clerk  of,  529,  870 
DISTEINGAS, 

notice  in  lieu  of,  when  should  be  given,  762 
DOCUMENTS, 

agreement  between  mortgagor  and  mortgagees  as  to,  1023 

conditions  of  sale  as  to.     See  Conditioxs  of  Sale. 

discovery  of,  right  of  purchaser  to,  in  action  for  specific  performance,  37 

memorandum  as  to,  1024 

parol  evidence  admissible  to  connect  several,  13,  14 

retained  by  mortgagee,  rights  of  purchaser  as  to,  318 

rights  of  purchasers  infer  sc  to  custody  of,  200 
DOUBTFUL  TITLE, 

whether  a  ground  for  refusing  sjiecific  performance,  50 
DOWEE, 

agreement  to  release,  recital  of,  679 

condition  of  sale  as  to,  172,  172 

does  not  now  attach  excej)t  on  an  intestacj%  64 

old  and  new  law  of,  172 
DEAFTING, 

hints  on,  1 — 12 

DUPLICATE.     See  CorNTERPART. 

DUTIES  ON  LAND  VALUES, 

assessable  site  value,  what  is,  ci 
charge  on  settled  property,  xcvi 

how  discharged,  cxvii 

deed  of,  no  effect  unless  notice  given  to  S.  L.  Act  Trustees,  cxvii 

in  case  of  lunatics  and  infants,  cxvii 

settlements  under  S.  L.  Act,  1882...f:ci'n 

interest,  cxviii 

may  be  transferred,  cxvii 

power  of  sale,  incident  to,  semhle,  cxviii 

where  land  vested  in  a  trustee,  cxviii 
charities,  exeini)tiona  from,  in  case  of,  cxv,  533 
companies,  statutory,  when  exempt  from,  cxv,  505 
copyholds  and  customary  freeholds,  cxix 
for  lives  not  renewable,  cxix 

of  inheritance  and  for  lives  when  renewable,  cxix 
deductions  and  set-offs  where  more  than  one  dut}-  attaches,  cxvi 
definitions, 

fee  simple,  c 

increment  value,  ciii 

incumbrance,  c 

interest  in  land,  c 

Beferences  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  tliiis,  317. 
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DUTIES  ON  LAND  YAJAJ^ES—contimied. 
definitions — continued. 
owner,  c,  cxii 
rent-charge,  xcix 
term  of  a  lease,  c 
friendly  societies,  exemjitions  from,  in  case  of,  cxv 
full  site  value,  what  is,  ri 

general  exemptions  from,  and  allowances  in  respect  of,  corv 
gross  valvie,  what  is,  ci 
increment  value  duty  is  a  tax  upon  site  values,  c  See  Increment  Value 

Duty. 
moiety  of,  goes  to  local  authorities,  xcix 

mortgagees  may  add  to  security  increment  value  and  reversion  duty,  cxix 

costs  and  expenses  incurred  in  respect 
of,  cxix 
mortgagors,  covenants  by,  for  payment  of,  cxix 
original  site  value,  appeals  from  valuation,  cii 

practice  for  fixing,  cii 
position  of  trustees,  as  to,  cxviii 
"  rating  authorities  "  exempt  from,  cxv 

capital  sums  paid  to,  for  imi:)rovements,  cxv 
site  value,  c 

how  arrived  at,  ci 

to  be  ascertained,  c 
statutory  companies  when  exempt  from,  cxv,  505 
total  value,  what  is,  ci 

trustees  liable  for  payment  of,   and  entitled  to  indemnity,  cxviii 
undeveloped  land  duty  is  a  tax  upon  site  values,  c 
valuation  for  original  site  value,  cii 

when  objections  to,  must  be  made,  cvii 
when  payable,  citi 

EASEMENT, 

affecting  registered  land,  1077,  1108 

condition  of  sale  as  to,  42,  180,  196 

existence  of,  an  objection  to  title,  42,  46 

implied,  121  e^  seq. 

known  to  vendor,  not  covered  by  general  condition,  36,  42 

must  be  disclosed,  36,  42 

not  implied  in  favour  of  grantor,  123 

of  necessity,  what  is,  123 

power  of  mortgagee  when  selling,  to  grant,  732 

purchaser,  knowing  of,  cannot  object,  42 

unless  vendor  has  agreed  to  make  marketable  title,  42 
reservation  of  grants  of,  de  novo,  196 
when  implied  in  favour  of  grantee,  121 

ELECTION, 

by  piu'chaser  to  take  property,  as  real  estate,  388 

ELEGIT.    See  Judgments, 
nature  of  estate  under,  83 
need  not  be  sued  out,  before  ajiplication  for  receiver,  84 
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ELEGIT-— continned. 
process  on,  83 

remedy  by,  first  granted  by  13  Edw.  1,  c.  18.  .7!) 
what  property  can  be  taken  on,  83 

could  be  taken  on,  by  old  law,  79 
writ  of,  must  be  registered  to  affect  purchasers,  8-1 

ENCROACHMENTS, 

conditions  of  sale  as  to,  168 

to  whom,  belong,  as  between  landlord  and  tenant,  160 

ENFEANCHISEMENT   OP   COPYHOLDS, 
by  ecclesiastical  commissioners,  703 
lord  of  manor,  699,  702 

and  re-graut  of  commonable  rights,  699,  700 
indei)endentl}^  of  statute,  (595 
extinguishes  commonable  rights,  699 
passes  mines  and  minerals,  699 
rectors,  vicars,  &c.,  703 
tenant  for  life  under  S.  L.  Acts,  700 
for  lives,  703 

mortgage  by  tenant  for  life  to  raise  money  for,  842 
under  Copyhold  Act,  702 

can  be  comi^elled  by  lord  or  tenant,  696 

but  tenant  must  have  paid  fine  on  last  admittance,  696 
certificate  of  charge,  698 

confirmation  bj-  Boai'd  of  Agriculture  conclusive,  698 
consideration  for,  696,  697 

may  be  made  a  charge  on  land,  697,  698 
copyholds  for  lives  or  years,  where  no  right  of  renewal,  not  within 

compulsory  provisions,  698 
effect  of,  697 

enfranchised  land  will  be  subject  to  former  title,  697 
expenses  of,  by  whom  paj'able,  698 
grantee  may  insi:)ect  court  rolls,  698 

incidents  of  rent-charge,  when  made  the  consideration,  697 
keeps  alive  commonable  rights,  697 

and  lord's  right  to  mines  and  minerals,  697 
may  be  made  by  lord  with  limited  interest,  695,  697 
money  paid  into  Court,  investment  of,  698 
title  to  make,  cannot  be  called  for,  lo9 
valid,  though  person  making  not  rightful  lord,  695 
under  L.  C.  C.  Act,  512 

S.  L.  Acts,  695,  700,  700 
whethei"  effected  by  severance  of  land  from  manor,  696 

lord  making,  should  give  acknowledgment  as  to  deeds,  700 

ENLARGEMENT  OF  TERM.     See  also  LoxG  Term. 
by  absolute  owner,  707 

executors  of  deceased  owner,  712 

Bf/erencfn  to  Furinsand  Precedents  are  Printed  in  Clarendon  T>jpe,  thti^,  317- 
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ENLARGEMENT  OF  TE^U— continued . 
by  husband  and  wife,  710 

married  woman  tenant  for  life,  709 

mortgagee  who  Las  become  absolute  owner,  708 

tenant  for  life  of  settled  land,  710 
condition  of  sale  as  to,  158,  159 

conveyance  of  fee  simjile  after,  to  uses  of  settlement,  711 
deed  of,  within  Yorkshire  Registries  Act,  74 
statutorj'  provisions  as  to,  158 

ENQUIRIES, 

of  assurance  office  as  to  dealings  with  policy,  759,  911 
tenant  as  to  terms  of  tenancy,  93 
trustees  as  to  dealings  by  beneficiary,  9-1,  759 
on  purchase  of  copyholds,  67 
trustee  not  bound  to  answer,  759 

protected  if  he  answers  bond  fide  but  incorrectly,  759 
vendor  not  bound  to  answer  genei'al,  71 
whether  any  settlement  was  made  on  marriage,  65 

ENTIRETIES, 

convej-ance  by  tenants  by,  383 
tenancy  by,  383 

EQUITABLE   INTEREST  IN  TRUST  FUNDS, 

enquiries  to  be  made  b}'  purchaser  or  mortgagee  of,  94,  757  tt  scq. 
notices  of  assignment  of,  by  purchaser  or  mortgagee,  94,  757  et  seij. 

EQUITABLE  MORTGAGE.    See  Deposit  of  Deeds. 
by  deposit  of  deeds, 

to  secure  fixed  sum,  934—936,  940 
further  advances,  935,  936 
with  bankers,  937—939 
deposit  of  land  certificate,  1081,  1085,  1167 
mortgagee  under,  not  entitled  to  six  months'  notice,  935 
need  not  be  mentioned  in  abstract,  if  satisfied,  61 
no  reconveyance  of,  necessary,  989 
of  registered  land,  by  deposit  of  land  certificate,  1081 
what  is  an,  for  purposes  of  Stami")  Act,  934 

EQUITY  OF  REDEMPTION, 

assignment  of,  in  leaseholds,  550 

clog  on,  729,  730 

conveyance  of,  542 

forfeited  by  concealment  of  prior  mortgage,  727 

liability  of  vendor  after  sale  of,  542 

mortgage  of,  820 

where  there  are  several  prior  mortgages,  820 
not  extendible  by  elegit,  84 

of  bankrupt  mortgagor,  vests  in  mortgagee,  if  trustee  does  not  elect  to 
redeem,  464 
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EQUITY  OF  EEDEMPTION— ro;^^;n(er/. 
of  copj-holds,  covenant  to  surrender,  548 
release  of,  by  trustees  of  bankrupt,  464 

on  a  purchase  by  tbe  mortgagees,  547 
sale  of,  stamp  duty  on,  133 
who  may  redeem,  725 

ERROE.    See  Misdescription. 

discovered  after  completion,  47,  204 

physical,  condition  negativing  compensation  for,  47,  203,  203 

ESCHEAT, 

for  treason  or  felony,  abolished,  28 

ESTATE  AGENT, 

as  such  has  no  general  authority  to  enter  into  contracts,  16,  17 

ESTATE  DUTY, 

mortgage  to  raise,  847 
on  advowsons,  262 

reversionary  interests,  70 
payable  by  purchaser  of  reversion,  70,  256 
jjersons  accountable  for,  69,  854 
purchaser  from  personal  representative  or  trustee  for  sale  not  affected 

by,  70 
purchaser  from  registered  jiroprietor  not   affected  by,  unless   noted   on 

the  register,  1079,  1096 
purchaser  without  notice  not  affected  by,  69 
when  charge  ceases  as  against  purchaser,  71 

ESTATE  PUR  AUTRE  TIE, 

is  assets,  like  personal  estate,  345 

passes  to  executor,  when  no  special  occupant,  345 

whether,  passes  to  heir  or  executor,  345 

ESTATES  TAIL, 

in  money,  effect  of  attempt  to  create,  10 
of  convicted  felon,  467 

ESTOPPEL, 

by  recitals  in  mortgages  of  land  about  to  be  registered,  1106 

covenants  for  title  run  with  estate  bj',  108 

doctrine  of,  does  not  apply  to  public  trustees,  108 

effect  of  recital  to  create,  107,  108 

not  created  bj'  covenant,  107 

whether  both  parties,  or  only  one,  bound  by,  108 

EVIDENCE, 

expense  of,  on  sale,  by  whom  borne,  33 

improperly  stamped    instruments  inadmissible  in,  excej^t  in  criminal 
cases,  135 

Rejerences  to  Forms  and  Precedents  are  Frinted  in  Clarendon,  Type,  tlivs,  317. 
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EYIDENCE- conUiuml. 

of  identity,  condition  as  to,  44 

title,  on  purchase  of  registered  land,  1093 
parol,  admissible  to  connect  documents,  13,  14 
receijit  of  rent,  of  performance  of  covenants  in  lease,  160 
recitals  in  deeds,  when,  107,  226 
what,  creates  presumjition  of  death,  63 
required  of  bankruptcy,  65 

births,  deaths,  &c.,  63 

descent,  and  failure  of  issue,  63,  64 

documents  filed  in  the  High  Court,  208 

enrolled  deeds,  66 

execution  by  attorney,  66 

identity,  66 

intestacy,  66 

land  tax,  redemption  of,  66 

lost  deeds,  66,  202 

payment  into  Court,  470 

of  death  duties,  69 

jirivate  Act,  68 

wills,  64 

EXCEPTIONS  AND  EESEEVATIONS.    See  Mines. 
distinction  between.  111 
of  mines  and  minerals,  with  power  of  working,  308 

EXCHANGE, 

agreement  for,  664,  666 
by  committee  of  a  lunatic,  660 
one  and  the  same  deed,  671 
sejmrate  deeds,  670 

tenant  for  life  under  S.  L.  Act,  666,  671,  671 
implies  no  warrant}',  660 
may  be  made  under  S.  L.  Acts,  660,  66() 

effected  by  one  deed  in  duplicate  or  by  two  deeds,  660 
notices  and  advertisements  before  making  order  of,  662 
of  registered  land,  1138 
stamps  on,  661 
title  to  be  deduced  on,  153 
under  In  closure  Acts,  153,  168,  661 

by  whom  ai:>plication  for,  should  be  made,  661 
inequality  of  value  on,  may  be  compensated,  663 
may  be  of  rights  of  common,  easements,  &c.,  662 

EXECUTION  OF  DEED8, 
by  attorney,  319 

how  proved,  66,  67 
committee  of  lunatic,  420,  453 
purchaser,  325 
must  be  seen,  on  abstract,  64 
under  powers,  65 
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EXECUTION  ON  JUDGMENT.    See  Judgment. 

EXECUTOES.    See  Personal  Representatives. 
assent  of,  to  devise  or  bequest,  171 
bargain  and  sale  of  copyholds  by,  99,  442 
bound  by  covenant  without  being  mentioned,  316,  332,  773 
conveyance  of  freeholds  by,  under  charge  of  debts,  437,  439 
disclaimer  by,  303 

distributing  residuary  estate  while  mortgage  debt  unpaid,  741 
may  sell  or  mortgage  leaseholds,  863 

and  freeholds  where  testator  died  since  1897.. .171 
mortgage  to  pay  debts,  863 
omitted  in  assignment  of  leaseholds,  332 
power  of,  to  sell  freeholds  under  charge  of  debts,  437 
when,  must  be  admitted,  304 

necessarj'  parties  to  conveyance,  436 

prevented  from  selling,  <S:c.,  bj'  administration  decree,  88 

EXECUTORY  DEVISE, 

conveyance  of  benefit  of,  634 

I'elease  of,  to  owner  of  first  estate,  633 

EXECUTORY  LIMITATIONS, 

statutory  restriction  on,  on  default  or  failure  of  issue,  633 

EXPENSE, 

of  abstract,  33 

attested  copies,  54 

completing  title,  33 

conveyance,  preparation  of,  and  execution,  128 

and  deducing  title  on  sale  under  Lands  C.  C.  Act,  265 
evidence  not  in  vendor's  possession,  33 
getting  in  incumbrances,  128,  189 
production  of  deeds,  33 

raising  money  by  mortgage  under  S.  L.  Acts,  842 
repairs  by  joint  tenant,  674 
sui'render  and  admission  to  copyholds,  128 
transfer  of  mortgage,  763,  954 

EXTENT, 

debtor  dying  before  issue  of,  86 

writ  of.  Crown  debts  enforceable  by,  against  land  other  than  copyhold,  86 

FEE  FARM  GRANT.    ,See  Building  Grant. 

FEE  FARM  RENT, 

apportionment  of,  condition  of  sale  as  to,  183 
building  grant  at,  581 

by  mortgagee  and  mortgagor,  589 

tenant  for  life,  586 
under  power  in  a  settlement,  588 

Be/trences  to  Farms  and  Frtctdents  are  Printed  in  Clarendon  Tyjie,  tints,  317. 
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FEE  FAEM:  -RENT—confinueil 
conyeyance  of,  599 

property  subject  to,  591,  593,  595 
meaning  of,  183,  5S1 
release  of,  to  owner  of  land,  599 

FEE  SIMPLE, 

" heirs ''  or  "  in  fee  simple  "  necessarj^  to  crea  te,  in  deed,  111,  323 
whether  rule  extends  to  equitable  estate,  323 

FELONY, 

conviction  for,  consequences  of,  28 
forfeiture  for,  abolished,  28 

FEOFFMENT, 

ancient  mode  of  conveyance  by,  95 

FINANCE  (1909-10)  ACT,  1910.  See  Intkoductoey  Dissertation.  See 
a/so  Death  Duties  ;  Duties  on  Land  Values;  Increment  Value 
Duty  ;  Eeversion  Duty  ;  Liquor  Duties  ;  Mineral  Eights 
Duties. 

FINE  ON  ADMITTANCE, 

may  be  certain  or  arbitrary,  103 
of  joint  tenants  and  coparceners,  100,  103 
tenant  for  life,  101 
tenants  in  common,  101 
trustee  appointed  by  Court,  101 
on  appointment  of  new  trustees,  how  borne,  104 
right  of  lord  to  recover,  barred  after  six  years,  104 
sale  under  will,  avoidance  of  double,  106 
what  is  a  reasonable,  when  arbitrary,  103 
of  one  tenant,  100 

joint  tenants  or  tenant  for  life  and  remainderman,  103 
when  payable,  104 

FIEE  IN  SUEANCE.     See  Insurance. 

FIXTUEES, 

agreement  to  sell  tenant's,  not  within  Statute  of  Frauds,  19 

assignment  of,  with  land,  need  not  be  registered,  1044 

conditions  of  sale  as  to,  144 — 146 

in  mortgages,  788 

not  included  in  order  and  disposition  clause,  1039 

on  surrender  of  lease,  350 

pass  by  assurance  of  land,  1033 

equitable  mortgage  of  land,  1033 
right  to,  as  between  landlord  and  tenant,  1033 
valuation  of  tenant's,  conditions  of  sale  as  to,  144 — 146 

FLATS,  567 

FOOTPATH, 

existence  of,  whether  an  objection  to  title,  46 
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FOEECLOSUEE, 

action  for,  when  may  be  coaimencecl,  "21 

effect  of  judgment  of,  721 

equitable  mortgagee  entitled  to,  721 

in  action  for,  Court  may  order  sale,  721 

opened,  if  mortgagee  sues  on  covenant  after,  733 

order  is  a  conveyance  on  sale,  under  Finance  Act,  1898... 133 

right  of,  does  not  extend  to  pledge  of  personal  chattels,  721 

to  bring  an  action  for,  when  barred,  739 
what  arrears  of  interest  can  be  recovered  in  action  for,  7-i  1 

FOEFEITUEE, 

for  felony  or  treason,  abolished,  28 
of  copyholds,  105 

deposit,  217,  218 

equity  of  redemption,  727 

FEAUD, 

by  infant,  effect  of,  24 

priority  lost  by  negligence  amounting  to,  754 

right  of  redemption  lost  by,  727 

FEAUDS,  STATUTE  OF; 

agreement  for  sale  of  land  must  be  written  and  signed,  13 
if  several  writings,  one  must  be  signed,  13 
interest  in  land,  what  is,  18 

whether  timber  and  crops  are,  19 
part  perfonnance  takes  case  out  of  statute,  20,  21 

what  is,  20.     See  Part  Performance. 
timber,  sale  of,  not  within,  227 
where  real  and  personal  property  included  in  same  agreement,  20 

FEAUDULENT  PEEFEEENCE, 
what  is,  1037 

FEEEBENCH, 

condition  of  sale  as  to,  172 

depends  on  custom  of  manor,  105 

generally  applies  only  to  land  of  which  husband  dies  seised,  105 

defeasible  by  his  alienation  or  contract,  100,  173 

for  life,  sometimes  for  widowhood,  106 

of  one-third,  lOG 
inquiry  as  to,  64,  67 
none,  where  estate  is  equitable,  106 

nor  where  husband  not  admitted,  106 

FEEE  CONVEYANCE, 

condition  of  sale  as  to,  190 

purchaser  accepting,  may  investigate  title,  191 

Refereiues  tu  Forms  and  Precedents  are  I'rinted  in  Clarendon  Type,  thus,  317- 
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FEEEHOLDS, 

agreement  for  sale  of,  231.     See  Agreement  for  Sale. 
conditions  of  sale  as  to,  211  et  seq.     See  CoNDiTioxs  OF  Sale. 
conveyance  of,  322  et  seq.     See  Conveyance  (Freeholds). 

FEIENDLY  SOCIETY, 

conditions  of  sale  as  to,   169 
conveyance  by  tinstees  of,  541 
to  trustees  of,  539 
duties  on  land  values  in  case  of,  533 
powers  of  trustees  of,  as  to  laud,  539,  540 
purchaser  from,  requisitions  by,  541 
receipt  for  money  indorsed  on  mortgage  to,  1002 

FUND  IN  COUET, 

mortgage  of  reversionarj'  interest  in,  924 

FUETHEE  CHAEGE, 

agreement  for  advance  and  further  security  iu,  951 
by  indorsement,  945,  947 

su])plemeutal  deed,  945,  946 
on  copyholds,  947 

freeholds,  943,  950 

leaseholds,  943 

life  interest  and  policj',  951 

registered  land,  1168 
where  there  have  been  several  prior  ones,  946 

FUTUEE  ADVANCES, 

deposit  of  deeds  to  secure,  935,  936 
mortgage  to  secure,  826,   828 

GAVELKIND, 

infant  may  convey  by  custom  of,  23 
lands  subject  to  Dower  Act,  173 

GENEEATi  WOEDS, 

implied  by  statute,  109,  313 

pass  all  ways  actually  used,  110 

proviso  modifying,  313 

statutory,  should  sometiuiBs  be  qualified,  110,  313 

GIFT, 

infer  vivos,  by  client  to  solicitor,  voidable,  32 
under  Schools  Sites  Act,  1841. ..519 

GLEBE  LAND, 

Act,  1888,  does  not  authorise  sale  of  rectorj-  garden,  508,  022 
conditions  of  sale  of,  under  Act  of  1888. ..151 

Ecclesiastical  Leasing  Acts,  152 
consent  necessary  on  sale  of,  148 
conveyance  of,  on  sale,  621,  623 
definition  of,  151 
exchange  of,  661 
notices  required  on  sale  of,   151 
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GOODWILL.     See  Business. 

stamp  dut}-  where,  sold  apart  from  the  property,  251 

to  be  taken  into  account  iu  estimating  values  for  duties  on  laud,  254 

GEANT, 

corporeal  and  incorporeal  hereditaments  lie  in,  96 
covenants  implied  by,  on  sale  by  railway  company,  516 
not  necessary  to  use  word,  96 
of  annuity,  606,  607 

reversionary  annuity,  927 

right  of  way,  558,  569 

GEOUND  EENTS, 

condition  of  sale,  as  to  title  to,  149 
conveyance  of,  326 

GEOWING  CEOPS, 

agreement  to  sell,  not  within  Statute  of  Frauds,  19 
assignment  of,  on  sale,  1058,  1058 

GUAEANTEE  POLICY, 

covenant  in  mortgage  to  keep  up,  784 
is  a  contract  of  suretyship,  784 

GUAEDIAN, 

purchase  by,  from  ward  just  of  age,  31 

GUAEDIANS  OF  THE  POOE, 
are  a  corporation  aggregate,  531 
conveyance  to,  530 

does  not  require  eiu'olnient,  531 

HEAD  TEEM, 

appointment  of  new  trustee  of,  377 
assignment  of,  under  power  of  attorney,  375 
condition  of  sale  as  to,  198 
declaration  of  trust  of,  373,  715,  777 

HEIE, 

effect  of  registered  assurance  by,  of  land  in  Middlesex,  78 

Yorkshire,  76,  79 
is  bound  by  covenant  of  ancestor,  although  not  mentioned,  31C,  332,  773 
word,  in  assignment  of  leaseholds  unnecessary,  332 

deed  not  necessary  to  create  fee  simple,  111,  330 
should  be  used  in  surrender  of  copyholds,  329 

HEIELOOMS, 

agreement  for  sale  of,  239 

exempt  from  stamp  dut}',  239 
partition  of,  689 

proceeds  of  sale  of,  is  capital  money,  240 
tenant  for  life  cannot  sell,  without  order  of  Court,  239 

but  is  personal  estate  until  invested  in  land,  240 

References  tv  Fwms  and  Precerleiits  are  Printed  in  Clarendon  Type,  ilnts,  317- 
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HEEIOTS, 

inquiries  as  to,  68 

HIRE  AND  PURCHASE  AGREEMENT, 

when  to  be  deemed  a  bill  of  sale,  1044 

whether  possession  under,  is  within  s.  9  of  Factors  Act,  1032 

HUSBAND, 

alienation  by,  of  copyholds  defeats  freebench,  106 

freeholds  defeats  dower,  172 
concurrence  of,  in  wife's  disposition  under  E.  &  R.  Act,  2;i,  96 
may  be  dispensed  with  by  Court,  97 

rights  of,  not  effected  in  that  case,  97 
convej-ance  by,  and  wife,  of  wife's  freeholds,  115,  445,  445 

to,  by  wife,  449 
lease  to,  by  wife,  449 
mortgage  by,  and  wife,  839 

of  wife's  leasehold,  840 
surrender  bj',  and  wife,  of  copyholds,  450 

HUSBAND  AND  WIFE, 

assignment  by,  of  wife's  reversionary  interest,  638 
convej-ance  by,  445 
enlargement  of  term  by,  710 
gift  to,  effect  of,  383 

and  third  person,  384 
implied  covenant  in  conveyance  by,  113,  115,  446 
may  be  registered  as  co-proprietors  of  registered  laud,  1084,  1090 

IDENTITY, 

condition  as  to,  44,  177 

evidence  of,  65 

statutory  declaration  as  to,  651,  651 

where  no  evidence  of,  title  bad,  44 

INCLOSURE  AWARD, 
title  to  land  under,  168 

INCORPOREAL  HEREDITAMENTS, 
may  be  registered,  1089 
registration  of,  not  compulsory,  1092 

INCREMENT  VALUE  DUTY, 

agricultural  land,  when  exempt  from,  cvii 

allowances,  civ 

charge  on  land  where  attaching  on  death,  crii 

charity  land  exempt  from  iieriodical,  533 

collection  of,  civ,  cv 

conditions  of  sale  as  to,  cv,  206,  209,  243,  249 

consideration,  value  of,  how  deteriniued  on  sale  or  grant  of  lease,  civ 

contracting  out,  cvi 

costs  incidental  to,  borne  by  vendor,  129,  205 

corporate  and  unincorporate  bodies,  how  assessed  for,  cviii 

covenant  by  purchaser  to  jmy,  291 
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INCREMENT  VALUE   BVTY—continnefL 

deductions  for  piu-poses  of,  when  to  be  claimed,  cvii 
exemptions  from,  cn'i 
in  case  of  statutory  companies,  505 
instrument,  when  to  be  deemed  duly  stamped,  cv 
is  a  debt  due  to  Crown  from  transferor  or  lessor,  cr,  87 
stamp  duty,  cv 
tax  upon  site  values,  c 
mortgagee  may  add  to  security,  cxix,  768 

not  part  of  costs  of  conveyance  for  purposes  of  Lands  C.  C.  Acts,  cxv 
on  enfranchisement  of  copyholds,  699 
exchanges,  661 
minerals,  cxiii 
mining  leases,  cxiv 
mortgages,  767 
partition,  675 

sale  of  equity  of  redemption,  544 
option  for  renewal  included  in  term  of  a  lease,  ciii 
payable  bj^  transferor  or  lessor,  cv 

on  death  is  in  same  category  as  estate  duty,  70 
position  of  mortgagees  with  regard  to,  806 

purchasers  from  corporate  or  unincorporate  bodies,  cviii 
possible  effect  of  stamp  on  later  conveyance,  cviii 
jjower  to  tenants   for  life  and  trustees  to   charge  settled  property',  for 

repayment  of,  cxvi 
provisions  as  to  collection  and  recoverj'  of,  in  cases  of  sales  and  leases,  civ 

effect  of,  cv 
rate  of,  ciii 
remission  of,  payable  by  instalments  where  lease  determines  prematui'ely, 

cvi 
site  value  how  ascertained  when,  to  be  collected,  ciii 
stamp  on  contract,  cvi,  322 

conditions  of  sale  as  to,  217,  235 
when  objections  to  valuation  must  be  made,  cvii 
payable,  ciii 

INCUMBEANCES, 

condition  as  to,  43,  143 

enquii'ies  by  mortgagee  as  to  prior,  759 

expense  of  getting  in,  by  whom  borne,  128,  189 

implied  covenant  as  to,  113 

land  can  be  discharged  from,  under  Con  v.  Act,  43 

tax  and  tithe  rent-charge  not,  43 
lis  pendens  not  necessarily,  88 
mortgage  by  tenant  for  life  to  pay  off,  845,  845 

debt  may  be  kept  on  foot  as  a  protection  against  mesne,  353 
penalty  for  concealing,  71 
power  of  Court  to  provide  for,  on  a  sale,  43 

References  to  Forms  ami  trecedents  are  Priided  in  Vlarendoh  Type,  tlitis,  317- 
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INCUMBEANCES— ro»<i»  ued. 

redemption  of  quit  rents,  43 

registered,  1080,  1089 

what  liabilities  affecting  registered  laud  are  not  to  be  deemed,  1077 

whether  vendor  bound  to  get  in,  by  separate  deed,  128 
INDEMNITY, 

conditions  of  sale  as  to,  against  charges,  43,  196,  197 

defective  title,  187 

covenants  for,  against  familj-  charges,  553 

rent,  &c.,  in  lease,  332,  333,  336,  338,  339 
rent-charge,  576 

declaration  of  triists  of  investments  by  way  of,  554 

demise  of  land  upon  trust  for,  against  chaiges,  556 

mutual  covenants  for,  on  apijortionment  of  rent-charge,  597 

nature  of,  if  offered,  should  be  stated,  43 

neither  party  bound  to  give  or  take,  against  incumbrances,  43 

right  of  executors  to  set  aside  a  fund  for,  334 

sales  by  trustees  reserving  a  rent  by  way  of,  184 

to  trustee  of  leaseholds  who  retires,  333 

trustee's  right  to,  for  money  spent  in  preservation  of  propertj',  489 

ti'usts  of  stock  for,  against  charges,  554 

vendor  covenanting  for  production  to  former  purchaser  entitled  to,  53 
INDOESEMENT, 

further  charge  by,  945,  947 

transfer  of  mortgage  by,  963 

of  notice  of  restrictive  covenant  on  princii^al  deed  desirable,  120,  579 
receipt  on  building  society  mortgage,  effect  of,  1001 

INFANT, 

cannot  convey  land,  except  gavelkind  by  custom,  23 
consequences  of  avoidance  of  contract  by,  24 
contract  by,  for  repajTiient  of  money  lent  invalid,  24 

sale  and  purchase  of  land,  voidable,  23 
conveyance  on  behalf  of,  under  S.  L.  Act,  415,  416 
fraud  of,  24 
land  of,  may  be  sold  under  S.  L.  Acts,  24 

but  not  under  ordinary  jurisdiction  of  Court,  except  on  principle 
of  salvage,  25 
may  be  member  of  building  societj',  888 
mortgage  hy,  void,  24 

on  behalf  of,  to  raise  estate  duty,  854 
purchase  from,  when  just  of  age,  by  parent  or  guardian,  31 
sales  of  land  of,  475 

INSTALMENTS, 

agreement  for  payment  of  purchase-money  by,  241,  246 
provision  for  payment  by,  in  bill  of  sale,  1066 

conditions  of  sale,  147,  186,  187 
mortgage,  790—792 
registered  charge,  1152 
of,  in  advance  at  discount  price,  247 
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INSURANCE  AGAINST  FIRE, 

application  of  money  received  on,  under  mortgage  deed,  783 

bill  of  sale,  provision  in,  1066 

condition  of  sale  as  to,  205 

covenant  for,  in  mortgage,  718,  783,  784,  813 

registered  charge,  1152 
existing  policy  of,  should  be  handed  over  to  mortgagee,  783 
purchaser  not  entitled  to  benefit  of,  effected  by  vendor,  58,  205 

except  where  lease  contains  covenant  to  insure  and  rebuild,  58 
vendor  not  bound  to  keep  up,  58 

INTEREST, 

covenant  in  mortgage  to  paj-,  734,  774 
on  dejjosit, 

auctioneer  not  liable  to  pay,  212 
vendor  must  pay,  if  title  bad,  46 
on  mortgage  debt, 

agreement  to  capitalise,  valid,  717,  729,  797 
arrears  of,  what  can  be  recovered,  741,  742,  798 
in  case  of  a  transfer,  954 

provision  for  reducing  rate  of,  in  mortgage,  717 
separate  covenant  to  pay,  advantage  of,  734,  742 

merges  in  judgment,  734 
on  piu'chase-money,  52 

conditions  of  sale  as  to,  214,  233 
from  what  time  j^ayable,  under  open  contract,  52,  214 
payment  of,  when  avoided  by  ai:)proj)riation  and  notice,  52,  214 
usual  condition  as  to,  52 

applies  when  delay  arises  from  state  of  title,  52 

unless  there  is  wilful  default  by  vendor,  52,  214 
usual  rate  of,  52,  233 

what  is  a  reasonable  arrangement  as  to,  233 
provision  for  capitalisation  of,  if  in  arrear,  717 
conversion  of,  into  principal,  797 
reduction  of,  from  half-year  to  half-year,  794,  795 
jiayments  being  continuous,  795 

INTESTACY, 

devolution  of  copyholds  on,  967 

evidence  of,  66 

heir  may  register  affidavit  of,  in  Yorkshire,  76 

Intestates  Estate  Act,  1890...  173 

INVESTMENT, 

declaration  of  trusts  of,  by  way  of  indemnity,  554 
of  capital  money  arising  under  S.  L.  Act,  483 

JOINT  ACCOUNT, 

effect  of  statement  that  money  belongs  to  mortgagees  on  a,  716 

Reftrences  to  Forms  and  Precedents  are  Printed  in.  Clarendon  Type,  thus,  317. 
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JOINT  TENANTS, 

admittance  of,  to  copyholds,  100,  lOo 
conveyance  by,  383 

one,  to  tho  other,  386 
to,  480 
coi'jiorate  bodies  can  hold  property  with  individuals  as,  189 
limitation  to  two  or  more  persons  when  makes  them,  112 
release  by  one,  to  another  on  a  sale,  386 

JUDGMENT, 

assignment  of,  debt,  640 

warrant  of  attorney  to  enter  up  satisfaction  of,  1000 

JUDGMENTS,  79-86 

Acts  since  1837  relating  to,  81,  82 

advowson  or  ecclesiastical  benefice  not  extendible  under,  83 

affect  only  beneficial  interest  of  debtor,  S3 

against  vendor,  a  lien  on  purchase-money,  85 

charge  in  equity  on  debtor's  land,  81 

creditor  may  lodge  caution  against  registered  land,  1087 

position  of,  where  debtor  has  estate  in  remainder,  85 
enforceable  by  elegit,  83 

order  of  Court  appointing  receiver,  80,  84 
sale,  85 
estate  in  remainder,  whether  can  be  reached  by  creditor,  85 
execution  after  contract  of  sale,  85 
impropriate  rectory  extendible,  79,  83 
land  vested  in  bare  trustee  for  debtor,  extendible,  80,  83 
merger  of  debt  in,  774 
nature  of  creditor's  estate  under  elegit,  86 
old  law  as  to,  79  -  82 

position  of  subsequent  creditor,  where  one  has  obtained  elegit,  85 
receiver  may  be  appointed  by  any  branch  of  High  Court,  84 
without  first  suing  out  elegit,  84 
remedy  under,  when  barred  by  Statute  of  Limitations,  82 

by  elegit,  to  what  lands  extended,  81 
re- registration  every  five  years  necessary,  84 
searches  for,  92.     See  Searches. 

LACHES, 

mortgagee  of  advowson  may  be  barred  by,  262 

LAND  CERTIFICATE, 

chargee  not  entitled  to  custody  of,  1086 

copy  of,  to  be  set  out  in  abstract,  on  sale,  1094 

equitable  mortgage,  by  deposit  of,  1081,  1085,  1167 

may  be  deposited  at  office,  1084 

official  indorsements  on,  1085 

relating  to  other  land,  duty  of  vendor  as  to,  1098 

renewal  of,  when  lost,  1085 

should  be  delivered  to  piu'chaser  on  completion,  1085,  1098 


INDEX.  1231 

LAND  CHAEaES, 
definition  of,  90 

must  be  registered  in  L.  E.  in  order  to  bind  purchasers,  91 
need  not  be  registered  in  Middlesex,  To 
searches  for,  92 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1S45, 
accommodation  works  under,  264 

cases  where  pi'omoters  can  vest  land  in  themselves  by  deed  poll,  522 
costs  under,  265 

deed  poll  by  County  Council  under,  522 
persons  authorised  to  convey  under,  263 
power  to  limited  owners  to  convey  imder,  507 
superfluous  lands  under,  154,  154,  514 

right  of  pre-emption  of,  154,  514 

LAND  TAX, 

conditions  of  sale  as  to,  179 
evidence  of  redemption  of,  66 
not  an  incumbrance,  43 

LAND  VALUES  (Duties  on).     .See  Duties  ox  Laxd  Values. 

LATENT  DEFECTS, 

when  a  ground  of  objection  or  for  comiiensation,  46 

LEASE.     See  Leasehold  Property. 

agreement  for  sale  of,  must  be  in  writing,  13 

by  mortgagor  or  mortgagee  in  possession,  727,  728,  736 

purchaser  to  vendor  for  years  determinable  on  life,  612 

wife  to  husband,  449 
consent  by  mortgagee  to,  1022 
covenants  in,  run  with  land,  116 
effect  of  deposit  of,  by  way  of  mortgage,  720 

excluding  statutory  power  to,  803 
inquiries  as  to  existing,  61,  93 

notice  of,  of  registered  land  should  be  registered,  1087,  1107 
occupation  lease,  what  it  includes,  728 
of  copyholds,  requires  licence  of  lord  or  special  custom,  105 
receipt  of  rent,  evidence  of  performance  of  covenants  in,  160 
surrender  of,  349 

when,  must  be  by  deed,  349 

LEASE  AND  EELEASE, 
conveyance  by,  95 

LEASEHOLDS  FOE  LIVES, 
conveyance  of,  345 
covenant  for  perpetual  renewal,  346 
evidence  as  to  age  and  existence  of  c.  q.  v.  on  sale  of,  41 
mortgage  of,  816 

References  to  Forms  and  Precedents  are  Printed  in  C/arendon  Type,  thus,  317. 
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LEASEHOLDS  EOR  YEARS, 

agreement  for  sale  of,  13,  231,  261 
assignment  or  conveyance  of,  on  sale, 
by  beneficial  owner,  331  d  seq. 

mortgagee  under  power  of  sale,  373,  374,  376 

mortgagor  and  mortgagee,  363 

personal  reiiresentatives,  444 

tenant  for  life  under  S.  L.  Acts,  404,  405 

trustee  of  bankrupt,  463,  4(3,3 

head  term,  377 
trustees  for  sale,  431 
of  a  portion,  where  rent  apportioned,  334  et  seq. 
to  trustees  of  personalty  settlement,  501,  503 

real  property  settlement,  487 
with  benefit  of  covenant  for  renewal,  346 
conditions  of  sale  as  to,  159,  160-     See  Conditions  of  Sale. 
mortgage  of,  by  assignment,  Tl."),  813,  815 
builder,  826,  828 
demise,  715,  812 
husband  of  wife's,  840 
married  woman,  841 
personal  representatives,  862 
tenants  in  common,  837 
to  bank,  886 
brewers,  900 

building  society,  891,  893 
sub-mortgage  of,  to  bank,  1161 
transfer  of  mortgage  of,  972 

registered,  1124,  1125 

LEASEHOLD  PROPERTY, 

abstract  of  title  to,  should  commence  with  lease,  39,  67 

assignment  of  equity  of  redemption  in,  550 

assign  of,  bound  to  indemnify  lessee  against  rent,  &c.,  333 

liable  for  rent,  &.G.,  only  while  holding,  332 
covenants  to  be  entered  into  on  assignment  of  part  of,  334 
equitable  mortgagee  of,  not  bound  to  take  assignment,  720 
for  lives,  proof  of  age  and  existence  of  c.  q.  v.,  41 
liabilities  of  successive  assignees  of,  333 
mortgage  of,  usually  by  sub-demise,  715 
position  of  trustees  as  regards,  489 
purchase  of,  ixnder  S.  L.  Acts,  487 
purchaser  of, 

cannot  call  for  title  to  freehold  or  leasehold  reversion,  39,  41 
has  notice  of  usual  covenants,  40 

but  not  of  unusual,  unless  inspection  offered,  40 
may  object,  if  lease  comprises  other  property,  39 
or  is  an  underlease,  40,  176 
or  on  grounds  appearing  a/uou/e,  39 
if  last  few  days  are  ovitstanding,  40 
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LEASEHOLD  T'ROVEnTY— continued. 
purchaser  of — contin ued. 

not  protected  by  V.  &  P.  Act  from  doctrine  of  constructive  notice, 

41 
when,  bound  to  covenant  with  assignor,  332 

should  stipulate  for  production  of  lessor's  title,  41 
receipt  for  rent,  evidence  of  performance  of  covenants,  160 
renewable,  title  to,  40,  1(33 
right  of  mortgagee  to  renew,  81G 
sale  of,  by  trustee  of  bankrupt,  463 

conditions  as  to,  39 
statutory  covenants  for  title  to,  113 

extent  of  vendor's  liability  under,  as  to  repairs,  333 
title  to,  39,  41,  67 
underlease  should  be  described  as  such,  40 

LEGACY, 

charged  on  laud,  174 

condition  of  sale,  as  to  evidence  of  payment  of,  174 

satisfaction  of,   173 
mode  of  charging,  173 
mortgage  of,  930 
LEGAL  ESTATE, 

conveyance  of  outstanding,  when  presumed,  127 

effect  as  regards,  of  statutory  receipt  from  building  society,  1001 

husband  of  married  woman  trustee  must  conciu'  to  convey,  432 

outstanding,  must  be  got  in  by  vendor,  126 

protection  afforded  by,  to  purchaser,  &c.,  without  notice,  748 

lost  by  negligence  conducing  to  fraud,  7o4,  756 
not  by  mere  carelessness,  755 
whether,  is  a  protection  where  got  in  after  notice,  749,  750 
whether  transferee  of  mortgage  protected  by,  750 

will  not   be   acquired  by  purchaser   in   compulsory  registration  district 
until  he  is  registered  as  proprietor,  1092 

LESSOE'S  TITLE, 

cannot  be  called  for  under  open  contract,  39 

defects  in,  may  be  discovered  aliunde,  39 

notice  of  defects  in,  imputed  to  purchaser  not  investigating,  41 

production  of,  when  should  be  stipulated  for,  41 

LETTERS, 

contract  for  sale  by,  17.     See  Offer  of  Sale  ok  Puuchase. 

LL^BILITY, 

order  of,  in  mortgage,  745,  799,  862,  922 

LICENCE, 

assignment  of,  in  mortgage  of  public-house,  898 
duties  on  Liquor,  emi- 
grant of,  not  liable  to  ad  val.  stamp,  132 
of  lord,  to  lease  by  copyholder,  generally  necessary,  105 
References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  317- 
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LICENCE— fo?i«/«((e(?. 

public-hovise,  as  to,  146 
to  assign,  175 

eject  on  specified  day  void,  901 
LIEN, 

for  unpaid  i^urcliase-money, 

extends  to  jjersonal  estate,  282 

is  within  Real  Estate  Charges  Acts,  74G 

must  be  registered  under  Yorkshire  Acts,  16 

not,  under  ^liddlesex  Acts,  73 
whether  joint  tenant,  &c.,  has,  for  expense  of  repairs,  674 

LIFE  ESTATE, 

agreement  for  sale  of,  255 

assignment  of,  in  personalty,  639 

consent  of  mortgagees  of,  to  sale,  410 

conveyance  of,  in  land,  626 

mortgage  of,  in  personalty  and  policy  of  assurance,  911 
settled  land  and  policies,  908 
LIFE  INTEREST, 

in  personalty,  629 
LIGHT, 

when  right  of,  passes  to  purchaser  of  house,  122,  123,  194 

LIMITATION,   STATUTES   OF, 

as  to  money  secured  an  Jand,  or  hy  judgment, 

action  bj"  mortgagee  against  land  barrel  after  twelve  years,  170,  739 
on  covenant,  ditto,  739 
mortgagor,  to  redeem,  ditto,  743 
on  judgment,  ditto,  82 

simple  contract  debt,  barred  after  six  years,  743 
arrears  of  interest  recoverable,  limited  to  six  years,  741,  742 

exception,  where  prior  mortgagee  has  been  in  possession,  741 
limit  does  not  applj'  to  mortgagee  selling  under  power,  742 
nor  to  redemption  action,  742 
efPect  of  acknowledgment  or  part  payment,  740,  743 

hy  and  to  wbom  acknowledgment  should  be  made,  740,  743 
part  payment,  by  whom  suflBcient,  740,  743 
executors  disti'ibuting  residuar}'  estate   while   mortgage   debt   unpaid, 

741 
express  trust  does  not  include,  743 

from  what  period  time  runs  where  no  payment  or  acknowledgment,  739 
right  of  redemption  not  revived  by  subsequent  acknowledgment,  744 
rights  of  mortgagor  and  mortgagee  under,  170 
surety,  remedy  against,  when  barred,  743 
time  runs  against  all  persons  claiming  under  mortgagor,  743 
notwithstanding  disabilitj'  or  settlement,  744 
as  regards  specialty  debt,  ivJtere  no  mortgage  of  land, 
action  to  recover,  bari'ed  after  twenty  years,  742 

where  joint  covenantors,  acknowledgment  or  part  payment  by  one  does 
not  affect  others,  743 
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LIMITATION,  STATUTES  OF— continued, 
in  other  cases, 

confer  no  title  to  registered  land,  until  rectification  of  register,  1091 
effect  of,  as  regards  outstanding  legal  estate,  126 
right  of  heir  to  admittance  barred  after  twelve  years,  103 
lord  to  fine  barred  after  six  years,  104 

LIQUIDATORS, 

conveyance  bj-,  of  joint  stock  company,  517,  517 

LIQUOR  DUTIES,  cxx 
clubs,  cxx 
tied  houses,  cxx 

LIS  PENDENS, 
definition  of,  87 

doctrine  does  not  apply  to  personal  estate,  89 
effect  of  administration  decree,  or  for  execution  of  trusts,  88 
must  be  registered,  in  order  to  affect  purchaser,  88 
not  necessarily  an  incumbrance,  88 
searches  for,  92.     See  Searches. 

LOCAL  AUTHORITY, 

charges  imposed  by,  included  in  "  out^oinQS,"  213 

in  favour  of,  185 
conti'act  for  sale  by,  must  be  under  common  seal,  276 
power  of,  to  purchase  land,  273 
powers  of,  under  Private  Street  Works  Act,  525 
purposes  for  which,  may  j)urchase  land,  274 
requisitions,  &c.,  to  be  made  by  persons  lendinf;'  money  to,  870 
searches  to  be  made  at  office  of,  94 
superfluous  land,  273 
whether  land  acquired  by,  can  be  used  for  different  purpose,  273,  274 

LOCAL  EDUCATION  AUTHORITY, 

conveyance  to,  for  a  school,  618 

LONG    TERM, 

assignment  of,  371 

enlargement  of,  707—713.    See  Enlargement  of  Term. 

by  tenant  for  life,  710 

condition  of  sale  as  to,  159 
transfer  of  mortgage  of,  973 

LOTS,  SALE   IN, 

abstract  of  common  title  on,  1.36 
acknowledgment  as  to  deeds  oti,  648,  648 
apportionment  of  rent  on,  162 
custody  of  deeds  on,  54,  200 
stamps  on,  1.34 

ReferetKes  to  Forms  awl  Precedents  are  Printed  in  Vlarendun  Tijiie,  thus,  317. 
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LUNATIC, 

committee  of,  may  enter  into  usiuil  and  proper  covenants  for,  453 
contracts  by,  void,  25 

unless  incapacity  unknown  to  other  party,  25 
conveyance  by  committee  or  receiver  of,  1115,  418,  -119,  452  et  seq. 
death  of,  jurisdiction  in  lunacj-  determines  on,  455 
judge  may  appoint  committee  of,  26 

or,  if  no  inquisition,  person  to  manage  affairs  of ,  26 
order  money  of,  to  be  invested  in  land,  27 

with  declaration  that  land  shall  be  personal  estate,  2 
pi'opertj^  of,  to  be  sold,  &c.,  26,  452 
Lunacy  Act,  1890,  powers  conferred  by,  as  to  exchanges,  660 

management,  25 
partitions,  674 
mortgagee  becoming,  reconveyance,  764 
sale  of  land,  where  tenant  for  life  is,  under  S.  L.  Acts,  27 

undivided  share  of,  to  co-owners,  453 
tenant  for  life,  418 

MANAGEE, 

power  to  appoint,  in  a  mortgage,  780 

MANOE, 

inquiry  as  to  customs  of,  67 

MANSION  HOUSE, 

agreement  for  sale  of,  by  tenant  for  life,  238 

definitions  of,  238 

order  of  Court  necessary  on  sale  of,  238 

MAEEIAGE  SETTLEMENT, 

description  of  intended  wife  in,  2 

MAEEIED  WOMAN, 

absolute  power  of,  over  separate  proper tj',  22 
acknowledgment  of  deed  by.     See  Acknowledgment. 
assignment  by,  of  jiersonalty  in  reversion,  637,  637 
bankruptcy  laws,  when  applicable  to,  1040 
can  convey  direct  to  husban<1,  449 

exercise  power  of  appointment,  426 

powers  of  tenant  fur  life  under  S.  L.  Acts,  98,  413 
contracts  by,  to  sell  or  purchase,  22,  23,  448 
conveyance  by,  23,  96 

of  separate  property,  448 

trustee,  98,  367,  432,  432 

to  husband,  449 

under  M.  W.  P.  Act,  432,  447,  448 

power  of  appointment,  426 
with  concurrence  of  husband,  23,  445 
to,  482,  483 

binds  her  separate  estate  present  and  future,  415 
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MAERIED  WOMAN— co»<MiHe'/. 

covenants  by,  how  they  operate,  415,  146 

enlargement  of  term  by,  709 

how  described  in  a  deed,  2,  7 

memorandum  of  acknowledgment  of  deed  by,  320 

mortgage  by,  of  separate  px'operty,  841 

with  husband's  concurrence,  839 
separate  examination  of,  on  surrender  of  copyholds,  99,  451 
tenant  for  life,  sale  by,  413 
trustee,  can  dispose  of  trust  property  without  acknowledged  deed,  166 

mortgage  to,  878,  H7S 
when  concurrence  of  husband  may  be  dispensed  with,  97 

MEMORANDUM, 

at  foot  of  conditions  of  sale,  218,  219 

of  acknowledgment  by  married  woman,  320,   320 

assignment  of  part  of  property,  indorsed  on  lease,  336 
deposit  with  bank,  937,  939.     See  Equitable  Mortgage. 
registration  of  deeds,  in  abstract,  02 

MEMORIAL 

of  deed  relating  to  laud  in  Middlesex,  653,  653 
Yorkshire,  656,  656 
MERGER, 

of  debt  in  judgment,  734,  774 

MIDDLESEX  REGISTRY,  71—74,  77,  78 

Acts  apply  to  appointments  under  power,  72 

certificate  of  appointment  of  trustee  in  bankruptcy,  73 
enfranchisement  of  copyholds,  73 
eqiiitable  mortgage  by  writing,  73 
further  charge,  73 
do  not  apply  to  assignment  of  proceeds  of  sale  of  land,  72 
chambers  in  Inns  of  Court,  72 
City  of  London,  72 
copyholds,  72 

equitable  charge  without  writing,  73 
instrument   capable    of    registration    under   Land 

Charges  Acts,  73,  74 
land  registered  under  L.  T.  Acts,  73 
lease  at  rack  rent,  72 

not  exceeding   21  years  with  actual  posses- 
sion, 72 
vendor's  lieu,  or  deposit  of  deeds,  73 
assurance  not  registered  in,  binds  purchaser  with  notice,  73 
condition  as  to,  49 
memorials  under,  653,  653     655 
registration  under,  not  notice,  73 
searches  in,  77,  78.     See  Searches. 
time  allowed  for  registration  in,  of  wills,  72 

Refertnces  to  Forms  and  Frecedents  are  Frinted  in  Clarendon  Type,  thus,  317- 
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transferred  to  office  of  Land  Registry,   74 

whether  purchaser  from  devisee  need  require  registration  of  will,  78 

MINERAL  RIGHTS  DUTY, 

contracting  out,  forbidden,  vxiii 

deduction  of,  by  intermediate  lessor,  cxiii 

exemptions  of  clay,  &c.,  from,  cxiii 

is  a  Crown  debt,  87 

no  exemption  in  case  of  charities,  533 

payable  out  of  income,  semble,  cxix 

power  to  mortgagees  to  add  to  their  security,  807 

proprietor  must  make  returns,  cxiii 

rate  of,  cxii 

rental  value,  how  to  be  ascertained,  cxii 

when  payable,  cxii 

MINES  AND  MINERALS, 

conveyance  of,  apart  from  surface,  614 

\a.nd  prima  facie  passes,  123 
surface  reserving,  616,  617 
excepted  from  enfranchisement  under  Copyhold  Act,  697,  703 

but  not  from  enfranchisement  made  otherwise,  699 
excepted  7*rn?irt/af/(^  from  sale  to  railway  companj^  264,   267,  309,  505 
grant  of  right  to  work,  ^)?'/H!a.  facie,  not  exclusive,   125 

or  excej^tion  of,  includes  jjower  to  work,   124 
lessee  of,  how  far  liable  for  subsidence,   126 
meaning  of  word  "  mines  "  alone,   121 

words"  mines  and  minerals"  or  "  minerals"  alone,  123,  124 
mortgage  of,  832 

position  of  lailway  company  in  regard  to,  267 
power  to  mortgagor  to  grant  leases  of,   804 
provisions  as  to  working  of,  through  surface,  615 

without  surface  rights,  616 
reservation  of,  and  powers  of  working,  308 
right  of  owner  of  surface  to  support  from,  125 

may  be  excluded  by  stipulation  or  implication,  125 
to,  not  an  incumbrance  under  L.  T.  Acts,  1077 
subsidence  claim  for,  when  maintainable,  126 

MINING  RENT, 

covenant  by  mortgagor  to  pay  part  of,  833 

MISDESCRIPTION, 
as  to  quantity,  45 

qualifying  expressions,  effect  of,  46 
condition  allowing  compensation  for,  45,  203,  203 

does  not   apply,    where   mistake  wilful,    or  affects    substance   of 

contract,  45 
whether  compensation  may  be  claimed  under,  after  completion  ,47, 204 
condition  negativing  compensation  for,  applies  only  to  slight  physical 
errors,  47,  48,  203,  203 
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measure  of  cotniiensation  for,  204 

right  to  relief  for,  when  rebutted  bj^  knowledge,  47 

but  knowledge  must  be  proved,  47 
rule  of  equity  as  to,  in  absence  of  stipulation,  45 
to  describe  property  as  a  lease,  when  term  is  derivative,  is,  40 
vendor  entitled  to  relief  for,  when,  48 
whether  defect,  patent  or  latent,  is  a,  46 

MORTGAGE, 

advantage  of  separate  covenant  to  pay  interest,  7o4 
agreement  for,  1017,  1018 

sometimes  desirable,  1017 
attornment  clause  in,  effect  of,  718 
by  deposit  of  land  certificate,  1081 
husband  and  wife,  839 

of  wife's  leaseholds,  840 
infant,  void,  24 
married  woman,  841 

memorandum  compared  with  mortgage  by  deed,  886 
tenant  for  life  to  pay  off  inciunbrances,  845,  845 
tenants  in  common,  837 
compound  purchase  and,  stamp  on,  133 
concurrence  of  mortgagor  in  transfer  of,  desirable,  763 
consolidation,  723,  724 

contributory,  declaration  of  trust  of,  873,  875,  876 
copyholds,  810,  810,  846 
costs  of  preparing,  cannot  be  added  to  debt,  722 

transfer  of,  763,  954 
covenant  to  insure  in,  718,  813 

debt  may  be  kept  on  foot  against  mesne  incumbrancer,  353 
deed,  costs  of,  722 
dissertation  on,  714 

equitable,  719,  720.     See  Deposit  of  Deeds  and  Equitable  Mortgage. 
for  further  advances,  724 

raising  portions,  856,  856,  858.  860 
investigation  of  title  on,  719 

mortgagee  entitled  to  six  months'  notice  or  interest,  722 
mortgagor  redeeming  may  require  transfer  of,  725,  765 
of  wife's  land,  primary  liability  of  husband  on,  747 
ordinary  form  of,  714 

in  case  of  copyholds  or  leaseholds,  714,  715 

registered  land,  1079.     .See  Registered  Land. 
unregistered  land  in  compulsory  district,  1153 
where  mortgagees  are  trustees,  716 
ordinary  form  of  transfer  of,  763 
in  case  of  copyholds,  764 
on  mortgage  for  a  term,  765 
where  a  further  sum  is  advanced,  763 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Ti/ije,  thus,  317 
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UOWIGAG'E-conUniied. 

persons  entitled  to  redeem,  725,  726 

postponement  of,  822 

provision  in,  for  capitalizing  interest,  717,  729 

continuing  loan  for  time  certain,  717,  796,  796,  1019 
reduction  of  interest  on  punctual  payment,  717 
reconveyance  of,  764,  765.     See  Eecoxveyance. 
remedies,  when  barred,  739  et  seq. 
second,  risks  of  taking,  820 
stamps  on,  766.     See  Stamps. 
statutory,  763,  1003,  1003 

and  statutory  transfer  combined,  1006 
covenants  for  title,  implied  in,  718 
stipulation  in,  for  collateral  advantage,  when  good,  729 
stock,  823 
tacking,  724,  749 
to  solicitor,  738 
trustees,  '878 
.  transfer  of,  763,  953  et  seq.     See  Transfer  of  Mortgage. 
transferee  of,  takes  subject  to  state  of  account,  763 
ti-ust  deed  in  aid  of,  1010 

MOETGAGE  (FREEHOLDS), 
by  absolute  owners,  808—837 
husband  and  wife,  839 
limited  company,  866,  866 
personal  representatives,  862 
tenant  for  life  to  raise  estate  duty,  847 

under  S.  L.  Act,  842  d  scq. 
tenants  in  common,  837 

trustees  of  settlement  to  raise  estate  duty,  854,  854 
term  for  raising  portions,  856,  858,  860 
way  of  additional  security,  835 
collateral  security,  836 
substituted  secuiity,  849 
in  exercise  of  jiowcr,  853 
ordinary  form  of,  714 
statutory  form  of,  1003,  1003 
subject  to  prior  mortgages,  820 

to  bankers  for  balance  of  account  current,  881  —  886 
building  society,  888,  893 
district  council,  895 
lenders  in  unequal  shares,  871 
married  woman  trustee,  878,  878 
pay  estate  duty,  847 

off  incumbrances,  845 
raise  money  for  enfranchisement,  &c.,  842 
secure  re-transfer  of  stock,  823,  824 
trustees,  878 

for  unincorporated  banking  comi')any,  885 
under  S,  L.  Acts,  842  ct  seq. 
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where  money  is  advanced  under  Order  out  of  funds  in  Conrt,  879 
with  concurrence  of  prior  mortgagee,  822 
copyholds  and  leaseholds,  818 

to  pay  off  incumbrances  on  settled  land,  845,  845 

MORTGAGE  (LEASEHOLDS), 
by  builder,  826,  828 

husband  of  wife's  leaseholds,  840 
personal  representatives,  862 
tenants  in  common,  837 
way  of  assignment,  715,  813,  815 
sub-demise,  715,  812 
for  lives,  816 
to  bank,  886 

of  registered  land,  1161 
brewers,  900 

buUding  society,  891,  893 
district  council,  895 

MOETGAGE   (MISCELLANEOUS), 

by  trustees  of  term  for  raising  portions,  858,  860 
for  tenn  to  secure  younger  children's  poi'tions,  856 
of  building  agreement,  828 
lease,  826 
colliery,  832 
copyholds,  810,  845 

ordinarj'  form  of,  714 
to  banking  company,  883 
equitable  estate  in  remainder,  917 
equity  of  redemption  in  freeholds,  820 
freeholds,  copyholds  and  leaseholds,  818 
leasehold  estate  for  lives,  816 

land  in  compulsory  registration  distiict,  1150 
legacy,  930 

life  interest  and  policy,  908,  911 
mining  property,  832 

mortgage  debt  and  the  freehold  security,  905 
policies  of  assurance,  906-911-     'Se^  I'olicies  of  Assurance, 
public-house,  898,  900 
railway  stock,  931 
rates  by  district  coiuicil,  868 
residuary  estate,  921 

reversionary  interest  and  policy  with  compound  interest,  923 
in  fund  in  Court,  924 

to  secure  money  to  be  paid  on  futvu-e  day,  926 
share  of  personal  estate,  919 
separate  propertj'  by  married  woman,  841 
share  in  partnership,  932,  933 
under  general  power  of  appointment,  853 

References  to  Forms  and  Precedents  are  Frinied  in  Clarendon  Type,  thns,  317* 
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MOKTGAGE  (REGISTERED  LAND), 
of  freeholds,  1169,  1172 
second,  1155 
sub-mortgage,  1161 

MORTGAGE  (UNREGISTERED  LAND  IN  COMPULSORY  D [STRICT), 
freeholds,  1144 
leaseholds,  1150 

MORTGAGE  COVENANTS.     For  list  of  Forms,  sre  p.  769 
bj^  mortgagee  to  make  advances,  826,  828,  829 
mortgagor, 
in  mortgage  of  public-house,  787 — 790 
to  complete  buildings,  827,  830 
concur  in  renewing  leases,  817 
conduct  public-house  properly,  903 
deal  exclusively  with  mortgagee,  903 
furnish  accovmt  of  partnership  business,  932,  933 
insure  against  fire,  783,  784,  789,  891 
keep  up  guarantee  policy,  784 

licences  of  public-house,  902 
life  policies,  785 
not  to  register  land,  783 
observe  rules  of  building  society,  891 
pay  balance  of  account  current,  881 

costs  of  obtaining  stop  order,  &c.,  799 
duties  on  land  values,  806 
future  advances,  773,  774,  827 
money  owing  for  goods  sold,  &c.,  900 
part  of  mining  rents,  833 
principal  and  interest,  773.  774 

sum  on  reversion  falling  in  and  interest  in  default,  926 
pi'ocure  admission,  968 

lease  from  freeholder,  831 
renew  leaseholds  for  lives,  817 
repair,  891 
repay  advances,  830 
surrender  copyholds,  776,  968 
transfer  stock  to  mortgagee,  824,  825 
tenant  for  life  to  keep  down  interest,  860 

pay  interest  during  his  life,  844 
and  reversioner  to  pay  principal  and  interest,  921 

MORTGAGE  PROVISIONS.     For  list  of  Forms,  see  also  2>.  769. 
accumulation  of  interest,  797 

ao-reement  for  loan  to  be  advanced  out  of  money  in  Court,  879 
continue  for  a  term,  796,  797 
substituted  security,  850 
to  concur  in  sales  by  mortgagor,  1020 
execute  legal  mortgage,  935 
give  further  seciu'ity,  835 
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MORTGAGE  PEG  VISIONS— co««i/a«ecZ. 

appointment  of  mortgagee  as  attorney  to  assign  original  term,  778 

surrender  copyholds,  777 
receiver,  779,  1008,  1009,  1012 
attornment  by  mortgagor,  782,  T.s2,  904 
charge  under  S.  L.  Act,  by  tenant  for  life,  848 

trustees,  855 
continuance  of  loan  for  term,  717,  796,  1019 

until  reversion  falls  in,  924 
conversion  into  principal  of  interest  in  arrear,  797 
covenant  by  tenant  for  life  to  pay  interest,  844 
joint  and  several,  775 
not  to  register  land,  783 
to  insure  against  fire,  783 
keep  up  policy,  785 
pay  cost  of  obtaining  stop  order,  799 
duties  on  land  values,  806 
further  advances,  774 
interest,  774 
principal,  773 
surrender  copyholds,  776,  968 
with  regard  to  public-house,  787 
definition  clause,  807 
demise  of  leaseholds,  777 
exempting  purchaser  from  inquiry,  895 
extending  covenants  to  new  policy,  917 
statutory  power  of  sale,  833 

to  mining  leases,  832 
forbearance  of  creditor  not  to  release  surety,  799 
incorporating  provisions  of  Small  Dwellings,  &c.  Act,  896 
indemnity  of  mortgagees,  877 

purchaser,  781,  895 
sub-mortgagee,  906 
trustees  for  contributories  to  loan,  877 
instalments,  payment  by,  of  fixed  amounts,  790,  791 

unfixed  amounts,  792 
of  principal  and  interest  combined,  868,  897 
investment  of  mining  rents,  834 
involuntary  losses,  809,  809 

liability  between  mortgagor  and  mortgaged  property,  799 
limiting  amount  of  fire  insurance,  864 
mortgagees  to  concur  in  sales  by  mortgagor,  793 

and  accept  proceeds  in  part  discharge,  793 
accept  new  security  under  approval  of  Court,  794 
negativing  or  qualifying  statut(n-y  power  of  leasing,  803,  804 
notice  by  bank  demanding  payment,  how  to  be  made,  882 
order  of  liability,  745,  799,  862,  922 
power  for  mortgagee, 

to  accept  new  security  under  approval  of  Court,  880 
References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  <Ahs,  317- 
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power  for  mortgagee — contimud. 

to  apjwiut  new  triistee,  778,  834 
call  in  debt,  874 
complete  buildings,  827,  830 
concur  m  partition,  781 
enter,  830,  894 

exercise  statutory  powers,  in  conjunction,  781 
give  receipt  for  legacy,  930 
manage  public-house,  901 
obtain  stop  order,  925 
release  part  of  mortgaged  property,  877 
renew  lease,  817 
sell,  831 
power  for  mortgagor  to  grant  mining  leases,  804,  804 

trustees  under  contributory  mortgage  to  consent  to  exercise  of 
powers  by  tenant  for  life,  877 
power  of  attorney  in  mortgage  of  public-house,  787 
to  assign  head  term,  778,  903 
execute  mortgage  or  conveyance,  937,  939 
consolidation  reserved,  802 
leasing  by  mortgagor  extended,  804 

restricted,  803,  Su;},  804 
sale  exercisable  without  notice,  802 
power  to  accept  surrenders  of  leases,  805,  806 
appoint  manager,  780 

new  trustees,  778,  834 
pay  off  a  part  of  principal,  792 
surrender  policies   to  company,  787 
trustees  to  appoint  agents,  835 
proviso  for  redemption.     See  Proviso  for  Eedemptiox. 

repayment  by  instalments  of  fixed,  amount,  790,  791 
in  mortgage  of  undivided  share,  781 

second  mortgage  as  to  obtaining  jiossession,  781 
receiver,  power  of,  779,  780,  1010 

reduction  of  interest  from  hall-year  to  half-year,  794,  795 
on  punctual  payment,  794 
payments  being  continuous,  795 
right  of  contributories,  of  loan  inter  se,  872 
as  to  calling  in  debt,  874 

concurrence  in  sales,  &c.,  872 
substitution  of  transferee  as  attorney,  973 
surety  to  be  liable  as  principal  debtor,  799,  799 — 802 
tenant  for  life  of  mortgaged  projierty  restricted  in  leasing,  806 

to  exercise  S.  L.  Act  powers,  805 
trust  of  principal  term  in  mortgage  by  sub-demise,  777 
vacating  deed,  in  mortgage  to  building  society,  894 
varying  statutory  provisions  as  to  power  of  sale,  894,  902 
MORTGAGEE, 

accounts  against,  in  possession,  how  taken,  7136 
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acknowledgment  by,  as  to  production  of  deeds,  317,  ^518 

does  not  revive  extinguished  right  of  redemption, 
744 
admittance  of,  to  copyholds,  969 

agreement  with  other  mortgagee  as  to  deeds,  1023,  1023 
annual  rests,  736 

assignment  by,  of  leaseholds  under  power  of  sale,  373,  374,  376 
auctioneer,  professional  costs  of,  on  sale,  738 
bound  to  produce  deeds  to  mortgagor,  728 

transfer  mortgage  on  being  paid  off,  765 
bringing  action  on  covenant  opens  foreclosure,  733 
by  deposit,  remedies  of,  935 
consent  by,  to  a  lease,  1022 

sale  under  8.  Tj.  Act,  410 
consequences  to,  of  not  inquiring  for  deeds,  753  et  seq. 
consolidation  of  mortgages  by,  723,  724 
conveyance  by,  and  mortgagor,  350  d  seq. 

claiming  to  be  absolute  owner,  368 
enlargement  of  long  term  by,  708 
enquiries  of  trustees  by,  759 
entitled  to  six  months'  notice  of  paj'ment  or  interest,  722 

unless  he  takes  proceedings  to  realise,  722 
equitable,  by  deposit  not  entitled  to  six  mouths'  notice  of  paj-ment   or 
interest,  935 
cannot  convey  the  legal  estate,  936 
freehold  land  vested  in,  passes  to  personal  representative,  764 
in  possession,  may  cut  timber  not  ornamental,  727,  736 
grant  leases,  727,  728,  736 
not  open  mines  unless  securitj'  insufficient,  736 
must  account  for  rents  received,  735 

deal  with  property  as  prudent  owner,  736 
liable  for  gi'oss  and  wilful  negligence,  735 
loss  of  deeds,  318,  352 

owing  to  a  mistake  in  particulars,  731 
lunatic,  764 

may  add  increment  value  and  reversion  duties  to  security,  768 
piu'chase  from  mortgagor,  30 
pursue  all  his  remedies  simultaneously,  733 
sell  to  owner  of  undivided  share,  731 
stipulate  for  collateral  advantage,  729 
tack  further  advance  to  original  loan,  749 

other  debts  in  certain  cases,  724 
take  possession  of  part  of  property,  735 
notices  by  and  to,  in  certain  cases.     See  Notice. 
of  land  in  ^liddlesex,  affected  by  notice  of  unregistered  deed,  73 

Yorkshire  not  affected  by  notice  of  unregistered  deed,  75 
shares,  right  to  sell,  931 

References  to  Forms  ami  Prerednits  are  Prinfed  in  Clarendon  'I'l/i'e,  tints,  317- 
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MORTGAGEE— continued. 

position  of,  ou  mortgagor's  baiikruptcj',  ".'32,  77" 

power  of  sale,  how  exercisable  by,  731 

precautions  to  be  observed  hy,  758 

protection  of,  by  legal  estate,  748 

priority  of,  when  lost  by  laches,  754.     See  Priority. 

purchase  by,  from  mortgagor,  30 

receipt  of  rent  by,  when  constitutes  taking  possession,  735 

receiver,  ai:)poiiitraent  of,  735.     See  Eeceiveh. 

release  to,  of  equity  of  redemption,  464 

remedies  of,  when  barred  by  lapse  of  time.     See  Limi'iation,  Statutes 

OF. 

rights  and  powers  of,  as  regards, 
appointment  of  receiver,  734 
cutting  timber,  727,  72S,  736 
foreclosure,  721 
granting  leases,  727,  728,  736 
insurance  against  fire,  730 
policy,  785 
sale  by  order  of  Court,  721 

under  statutory  power,  730 
taking  possession,  735 
sale  by,  at  inadequate  price,  valid,  if  no  fraud,  731 
to  himself,  under  his  power  of  sale,  31 

solicitor,  732 
when  impeachable,  731 
second,  entitled  to  notice  of  intended  sale  from  first,  731 
may  purchase  from  first,  731 

paying  off  first  mortgage,  entitled  to  transfer,  725 
selling  under  statutorj'  power, 

liable  in  damages  for  failing  to  give  notice,  731 

fur  mistake  in  particulars,  731 
may   allow   part    of    piu'chase-money   to    remain    on    mortgage, 
731 
retain  only  six  years'  arrears  of  interest,  742 
sue  for  deficiencj',  if  proceeds  insufficient,  733 
solicitor,  duties  of.     See  Solicitor. 
surrender  by,  of  term  on  sale  of  freeholds,  357 

derivative  term,  on  sale  of  leasehold,  363 
without  notice,  not  affected  by  equities,  747 

MORTGAGOE, 

absolute  covenants  for  title  by,  implied  by  statute,  718 

bankruptcy  of,  position  of  mortgagee  on,  732 

barred  of  his  equity  of  redemption,  when,  743 

before  redeeming  must  give  six  months'  notice,  or  pay  interest,  722. 

See  Notice. 
concealing  first  mortgage,  forfeits  right  to  redeem,  727 
material  title  deed,  guilty  of  misdeamour,  71 
condition  as  to  deeds  on  sale  by,  201 
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conduct  of  sale  may  be  given  to,  by  Court,  722 

may  be  sued  on  co\enant,  after  alienation,  542 

notwithstanding  further  advance  to  alienee,  72G 

bring  actions  in  his  own  name,  727 

cut  and  remove  growing  crops,  728 
timber,  727 

grant  leases,  727,  728 

inspect  deeds  in  possession  of  mortgagee,  728 

obtain  order  for  sale  instead  of  redemption,  721 

redeem  mortgages  on  different  properties  separatelj',  723 

sue  for  rent,  trespass,  &c.,  727 
conveyance  by,  and  mortgagee,  351  et  seq. 
distress  by,  735 

entitled  to  reconveyance  on  payment  of  mortgage  debt,  764 
piu'chasing  from  first  mortgagee,  cannot  defeat  second  mortgagee,  731 
redeeming  may  recjuire  transfer  instead  of  reconveyance,  725,  765 
right  of,  to  redeem,  720 

selling,  obligation  of,  as  to  deeds  retained  by  mortgagee,  318,  352 
should  be  made  party  to  transfer,  763 
statutory  power  of. leasing  by,  when  to  be  negatived,  803 

MOETMAIN, 

corporations  cannot  purchase,  without  licence  to  hold  in,  29 

NEGLIGENCE, 

mortgagee  in  possession  liable  for  gi'oss  and  wilful,  735 
non-possession  of  deeds,  when,  753 

what  sufficient,  to  postpone  first  to  second  equitable  mortgagee,  754 
legal  to  equitable  mortgagee,  755 

NEGOTIATIONS, 

condition  for  rescinding  contract,  how  affected  by,  215 
continuance  of,  evidence  that  contract  not  complete,  18 

NOTICE, 

actual  and  constructive,  751 

assign  of  chose  in  action  should  give,  to  debtor,  639,  758 
debt  may  after,  sue  at  law,  757 

equitable  interest  in  trust  fund,  to  trustee,  638,  758,  911 
policy  of  assurance,  to  office,  761,  911,  1025,  1025 
assignment  of  policy  confers  no  right  to  sue  until,  639,  759,  761 
as  to  private  street  works,  528,  1028,  1028 
before  fund  has  come  into  existence,  effect  of,  761 
by  company  to  Ireat  with  landowner,  268,  268 

mortgagee  bank  demanding  payment  how  to  be  made,  882 
of  equitable  interest,  756 
intention  to  sell,  1028 

cannot  be  withdrawn  without  consent   of 
mortgagor,  1028 
policy  of  assurance  to  ofiice,  761,  911,  1025,  1<>25 

References  to  Forms  and  I'rectdents  are  Printed  in  Clarendon  Type,  tliits,  317- 
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by  mortgagee  to  mortgagor  to  paj'  debt,   1027 

tenant  uot  to  pay  rent  to  mortgagor,  1026 
trustees  of  fund,  1026 
mortgagor  to  mortgagee  of  intention  to  pay,  1027 
second  mortgagee  to  first  mortgagee,  1025 
urban  district  council  under  Private  Street  Works  Act,  1028 

ou  whom,  should  be  served,  1028 
tenant  for  life,  of  intention  to  sell,  237,  237 
may  be  general,  238 
waived,  238 
constructive, 

of  facts,  &c.,  known  to  solicitor  in  same  transaction,  751 

which  would  have  been  discovered  if  proper  inquires  had 
been  made,  751,  752 
restrictive  covenants,  when  purchaser  has,  42 
state  of  title,  when  no  investigation,  752 

although  inquiry  precluded  by  express  or  statutory  condition, 
751,  752 
statutory  j^rovision  as  to,  751 
gives  no  priority  as  between  equitable  interests  in  land,  756 
indorsement  of,  on  title  deed,  579 
in  lieu  of  distringas,  when  to  be  given,  7(52 
mortgagee  before  selling  must  give,  to  mortgagor,  722 

second  mortgagee,  731 
contracting  to  sell  before  expiration  of,  730 
if  a  solicitor,  must  not  insert  clause  dispensing  with,  738 
mortgagor  before  redeeming  must  give  six  mouths',  or  paj'  interest,  722 
but  rule  does  not  ai^'ply  to  equitable  mortgage  by  deposit,  722 
nor  where  mortgagee  takes  proceedings,  722 
new  trustee  not  bound  to  inquire  whether  old  trustee  has  received,  762 
of  bankruptcy  of  cestui  que  trust  should  be  given  to  trustees,  761 
charge,  752 

defective  title  may  preclude  purchaser  from  objecting,  38 
lease  of  registered  land  should  be  registered,  1087 
mortgage  to  trustees,  760 
occupation  by  tenant,  753 

restrictive  covenants  should  be  endorsed  on  principal  deed,  120,318,579 
transfer  to  mortgagor,  763 
privity,  registered  land,  1081,  1083,  1088,  1094 
prudent  to  give,  to  all  the  trustees,  760 

purchaser  of  land  in  Middlesex  affected  by,  of  unregistered  deed,  73 
Yorkshire,  not,  75 
leaseholds  has,  of  usual  covenants,  40 
without,  not  bound  by  equities,  748 
registration  not  of  itself,  where  no  search,  73 
required  ou  sale  of  Glebe  lands,  151 
rescission  of  contract,  51 
second  mortgagee,  should  give,  to  first,  757 
to  purchaser  to  forfeit  deposit  and  cancel  agreement,  657 
registrar  of  deposit  of  land  certificate,  1081,  1168 
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to  rescind  "  without  prejudice  "  is  void,  657 

solicitor  of  trustees  ineffective  unless  communicated  to  them,  761 

when  notice  to  client,  753 
trustees  of  derivative  settlement,  761 
trustee  in  bankruptcy  must  give,  in  order  to  gain  priority,  760 
not  bound  to  say  whether  he  has  received,  759 
protected,  if  he  answers  londfide  but  incorrectly,  759 

NOTICE  TO   TREAT, 

by  company  with  landowner,  not  a  contract,  268 

railway  company  to  landowner,  268 
may  be  withdrawn  on  counter-notice,  268 

OBJECTIONS   TO  TITLE, 

condition  that,  should  be  made  within  given  time,  50,  21-1 

vendor  may  rescind  on  account  of,  215,  215 
easements  and  restrictive  covenants  are,  42 

may  be  made  after  time  fixed,  if  abstract  not  delivered  in  time,  214 
time  for  making,  runs  from  delivery  of  perfect  abstract,  214 
waived  by  taking  possession,  when,  50 
whether  precluded  by  proof  of  purchaser's  knowledge  of  defect,  38 

OCCUPATION, 

what  is  a  sufficient  description  of,  under  Bills  of  Sale  Acts,  1070 

OFFER  OF  SALE   OR  PURCHASE, 

acceptance  of,  complete  when  posted,  17 
may  be  by  parol,  17 
must  be  unconditional,  17 
by  letters,  1 7 
effect  of  acceptance  subject  to  a  contract,  18 

approval  of  title  by  solicitor,  18 
subsequent  correspondence,  18 
if  refused,  not  revived  by  subsequent  acceptance,  17 
may  be  withdrawn  or  amended  before  acceptance,  17 
promise  to  keep  open,  17 
sale  to  the  third  party,  a  withdrawal  of,  17 
withdrawal  of,  must  be  notified  to  other  party,  17 

OFFICIAL  RECEIVER, 

may  sell  before  trustee  appointed,  457 

OPEN   CONTRACT, 

obligations  under,  32 

OPTION, 

power  of  tenant  for  life  to  grant,  193 

to  purchase  must  not  exceed  rule  against  perpetuities,  327 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  317. 
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OEDER  AND   DISPOSITION  CLAUSE   IN   BANKRUPTCY   ACT, 
a^Dplies  to  chattels  comprised  in  registered  bill  of  sale  by  way  of  security, 

1048 
applies  to  goods  in  possession  of  bankrupt  in  his  trade  or  business  with 

consent  of  true  owner,  1088 
does  not  apply  to, 

chattels  in,   registered  bill  of    sale    given    by   way   of   absolute 

transfer,  1049 
farm  prodiice  left  on  farm  after  sale,  1039 
fixtures,  1039 

goods  of  customer  in  hands  of  tradesmen  in  usual  course  of  busi- 
ness, 1039 
goods  hired,  in  accordance  with  usage,  1040 

in  bankrupt's  possession,  against  consent  of  true  owner,  1041 

private  residence,  1039 
included  in  ante-nuptial  settlement,  1040 
of  which  bankrupt  is  trustee,  1041 

received  or  claimed  by  true  owner  before  receiving  order  with- 
out notice  of  bankruptcy,  1041 
things  in  action,  759 

ORDER  OF   COURT.     See  Court. 

ORDER  OP  LIABILITY, 

as  between  husband  and  wife,  on  mortgage  of  wife's  land,  747 

mortgaged  land  and  general  estate,  745,  799 
provisions  as  to,  in  mortgage,  745,  799,  862,  922 
rule  as  to,  applies  to  judgment  debt,  747 

lieu  for  unpaid  purchase-money,  746 

OUTGOINGS, 

meaning  of  term,  213 

PARCELS, 

description  of  book  debts,  643 

goodwill,  643,  898 

minerals,  614 

various,  307—314 

vicarage,  625 
identity  of,  44 

how  proved,  65 
in  case  of  assignments  of  leaseholds,  position  of,  304 

PARENT, 

purchase  by,  from  child  just  come  of  age,  31 

PARISH  COUNCIL, 
conveyance  to,  519 

PARK, 

definition  of,  238 

sale  of,  by  tenant  for  life,  238 
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PAROL.    See  Evidence  ;  Verbal  Statements. 
acceptance  of  offer  by,  17 

admissible  to  connect  several  documents  of  contract,  13 
agent  may  be  appointed  by,  16 

PART  PERFORMANCE, 

acts  not  changing  position  of  parties  insufficient,  21 

change  of  tenure,  21 

contracts  by  limited  owners,  22 

delivery  of  abstract,  not,  21 

possession,  when  a,  20 
mere  expenditure  of  money  not,  &emble,  21 
payment  of  higher  rent,  when  a,  of  contract  to  renew  lease,  21 

part  of  purchase-money  not,  21 
principle  on  which  doctrine  rests,  21 
remainderman  whether  affected  by,  22 
what  is,  20 

PARTICULARS, 

ambiguity  in,  a  ground  of  objection,  48 
should  give  all  necessary  information,  44 

PARTIES, 

capacity  of,  to  sell  and  purchase,  22 
description  of,  1,  2 

archbishop,  625 

bishop,  625 

m.arried  woman,  2 

peer  and  peeress,  1 

various,  1,  2 
position  of,  in  deeds,  3 
proper,  to  conveyance  on  sale  by  Court,  208,  468 

PARTITION, 

Act,  provisions  of,  471 

action,  discretion  of  Court  as  to  costs  in,  674 
agreement  for,  675 
between  tenants  in  common,  684 
by  co-heiresses,  676 

conveyance  of  land  on  sale  under.  Act,  471,  474 
custody  of  documents  on,  675 

deed  should  be  executed  in  as  many  parts  as  there  are  co-owners,  676 
definition  of,  673 
implies  no  condition  at  law,  673 
increment  value  duty  on,  675 
may  be  ordered  by  Court,  674 
must  be  by  deed,  673 
not  a  sale,  675 
of  easements,  &c.,  662 
freeholds,  676 

copyholds  and  leaseholds,  686,  689 

Beftrences  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  317, 
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of  leaseholds,  684 

registered  land,  1139 
surface  only,  681 
power  of  sale  and  exchange  authorises  trustees  to  effect,  674 
sale  instead  of,  may  be  ordered,  674 
stamp  on,  661 

upon,  allowance  may  be  made  for  past  expenditure,  674 
under  luclosure  Acts,  661 — 663 
Lunacy  Act,  674 
Partition  Act,  471 
S.  L.  Act,  673,  678 

PARTNERS, 

conveyance  by  surviving,  388 

to,  112,  481,  481 
mortgage  by,  932,  933 
power  to  surviving,  to  sell,  482 
survivor  of,  cau  sell,  481 

PATENT  DEFECTS, 

not  a  ground  of  objection,  unless  studiously  concealed,  46 

PAVING  EXPENSES, 

included  in  "  outgoings,"  213 
PEDIGREE, 

condition  of  sale  as  to  evidence  of,  173 

falsification  of,  penalty  for,  71 

matters  of,  how  to  be  jiroved,  64 

statutory  declaration  as  to,  652 

PEER  AND  PEERESS, 

description  of,  in  a  deed,  1,  2 

PENALTY, 

for  concealing  deeds,  &c.,  71 

on  stamping  instruments  after  execution,  135 

unqualified  persons   for  prej)aring  instruments  relating  to  registered 
land,  1090 

PERSONAL  CHATTELS, 

agreement  as  to  sale  of,  not  liable  to  stamp  duty,  1033 

assignment  on  sale  of,  1057,  1057 

bill  of  sale  of,  1064,  1065 

cannot  be  sold  by  mortgagee  until  five  days  after  seizure,  1049 

cases  in  which  a  buyer  of,  from  a  person  not  the  owner,  can  retain  them, 

1031 
constructive  delivery  of,  1030 
contract  for  sale  of,  1030 
delivery  of,  what  sufficient,  1030 
disposition  of,  when  voidable  under  13  Eliz.  c.  5...  1034 

bankruptcy  Act,  1035  et  seq. 
See  Bankruptcy. 


INDEX.  1263 

PERSONAL  CB.ATTELS— continued. 
mode  of  transfer  of,  1030 
parol  gift  of,  without  delivery,  void,  1030 
pled-e  of,  1032 
provisions  of  Bills  of  Sale  Acts  as  to,  1043  et  seq.     See  Bills  of  Sale. 

Factors  Act  as  to,  1032 

Sale  of  Goods  Act  as  to,  1030  et  seq. 
pm'chase-hiring  agreement  of,  1032,  1044 
requisites  of  a  valid  contract  for  sale  of,  1031 
what  are,  for  purposes  of  Bills  of  Sale  Acts,  1043 

PERSONAL  REPRESENTATIVE.     See  Executor. 
assignment  of  leaseholds  by,  444 
conveyance  by,  378,  435,  439 

to,  441 
implied  covenant  by  person  conveying  as,  113 
mortgage  by,  862 
of  owner  of  advowson,  dying  after  vacancy,  presents,  620 

vendor,  can  convey  to  purchaser,  59 
power  of,  to  raise  money  to  pay  estate  duty,  863 
reconvej'ance  of  mortgaged  land  by,  764 
redemption  by,  726 

transfer  by,  of  surviving  mortgagee,  963 
what  estates  pass  to,  436 

PERSONALTY, 

assignment  of  reversionary  interest  in,  635,  637 

PLANS, 

on  a  deed,  how  far  Courts  will  be  guided  by,  307 

use  of,  307 

what,  are  admissible  as  evidence,  307 

PLANT, 

sale  of,  312 

PLEDGE, 

agreement  to  accompanj',  of  chattels,  1072 
not  a  bill  of  sale,  1072 

POLICY  OF  LIFE  ASSURANCE, 

Act  of  1867  as  to,  does  not  affect  rights  of  incumbrancers  intei-  se,  761 
agreement  for  sale  of,  285 

assign  of,  can  sue  after  notice  given,  and  stamp  duty  paid,  63F 
assignment  of,  by  way  of  additional  security,  916 
on  sale,  639 
on  sale  of,  reqiiires  ad  valorem  stamp,  132 
conditions  of  sale  of,  225 
evidence  on  purchase  of,  69 
further  charge  on  life  interest  and,  951 
inquiry  should  be  made  by  intended  assign  of,  759 
mortgage  of,  effected  in  name  of  mortgagor,  906 

References  to  Fornift  and  Precedents  are  Printed  in  Clarendon  Tyj)e,  thus,  317. 
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POLICY  OF  LIFE   ASSVEA'NC'B— continued. 

mortgage  of,  with  life  interest  in  personalty,  911 

settled  lands,  908 
reversionary  interest  in  proijerty,  923 
mortgagee  may  keeji  up,  785 

not  within  order  and  disposition  clause  in  Bankruptcy  Act,  759 
notice  of  assignment  of,  1025 

should  be  given  to  office,  761,  911, 
right  to  redeem,  when  barred,  744 
trust  deed  in  aid  of  mortgage  of,  1010 

POOR  LAW  GUARDIANS, 

are  a  corporation  aggregate,  531 
conveyance  to,  530 

PORTIONS, 

mortgage  by  trustees  of  term  to  raise  money  for,  856,  856,  858,  860 

POSSESSION, 

apparent,  what  is,  under  Bills  of  Sale  Acts,  1046 
before  completion,  purchaser  taking,  144,  267 
condition  of  sale  as  to,  143,   145,  233 
delivery  of,  an  act  of  part  performance,  20 
of  chattels  after  sale,  when  evidence  of  fraud,  1034 

title  deeds,  how  far  material  as  regards  priorities,  758  d  seq. 
power  to  vendor  to  resume,  in  case  of  purchaser's  default,  247 
provision  for,  before  completion  of  purchase,  144,  267 

in  second  mortgage  as  to  obtaining,   781 
receipt  of  rent  when  constitutes  taking,  735 
rights  of  mortgagee  in.     See  Mortgagek. 
mortgagor  in.     See  Mortgagor. 
taking  of,  when  acceptance  of  title,  50 

affects  liability  to  interest,  52 
title    acquired  by,    under    Statutes  of  Limitation.      See  Limitation, 
Statutes  or. 

POWER.     See  Appointment. 

execution  and  attestation  of  deed  or  will  exercising,  65 
for    grantor  at  fee  farm  rent  to  enter  on  breach  of  covenants,  585 
purchaser  to  buy  Government  annuity  for  vendor,  604 

let  down  surface  of  mines,  615 
solicitor-trustee  to  make  charges,  835 
surviving  partner  to  sell,  482 
trustees  for  sale  to  grant  leases,  480,  500 

postpone  sale,  480 
vendor  to  release  covenants  and  var}^  building  scheme,  319 
re-purchase  annuity,  929 
work  reserved  minerals,  616,  617 
given  by  Lauds  C.  C.  Act  to  limited  owners  to  convej',  507 
judgments  and  Crown  debts  bind  land  subject  to  general,  81,  86 
of  distress  as  indemnity,  when  void,  334 
sanction  of  Coui't  to  exercise  of,  when  necessary,  88 
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VOWBR— continued. 

to  appoint  new  trustees  of  head  term  in  mortgage  by  demise,  716 
receiver,  1012 
convey,  given  by  statute,  a  common  law  authority,  96 
under  Statute  of  Uses,  how  operates,  96 
vested  in  lunatic  for  his  own  benefit,  exercisable  by  committee,  27 

For  other  Powers,  see  Bill  of  Sale,  provisions  in ;  and  Mortgage 
Provisions. 

POWER  OF  ATTOENEY.     See  Attorney. 
in  mortgage  of  public-house,  787 

irrevocable,  if  so  expressed,  when  for  valuable  consideration,  67,  778 
may  be  made  irrevocable  for  one  year,  67 
to  assign  head  lease  in  mortgage  by  demise,  716 

POWEE  OF  LEASING, 

statutory,  of  mortgagor,  727 

whether  should  be  negatived,  803 

POWEE  OF  SALE, 

annexed  by  Conv.  Act  to  estate  of  mortgagee,  730 

conveyance  in  exercise  of,  367 

dui-ation  of,  428,  432 

extension  of  statutory,  in  mortgage,  833 

given  to  limited  owners  by  Lands  C.  C.  Act,  507 

notice  before  exercise  of,  731,  1028 

protection  of  purchaser  under,  730 

PRESUMPTION, 

as  to  ownership  of  encroachments,  169 

open  strips  of  land,  68 
of  conveyance  of  legal  estate,  127 
death,  63 

PEIORITY, 

bills  of  sale  have,  according  to  date  of  registration,  1047 

cases  in  which  notice  gives.     See  Notice. 

equitable  interests  have  prima  facie,  according  to  date,  748 

may  be  lost  by  laches  751  et  seq. 

mere  carelessness  will  not  deprive  legal  mortgagee  of,  755 

not  lost  by  non-possession  of  deeds,  754 

unless  there  is  fraud  or  gross  negligence,  754 
of  assurances  in  register  counties.      See  Middlesex  Registry  and 
Yorkshire  Eegistry. 
judgments  inter  se,  85 
possession  of  deeds  sometimes  gives,  754 
questions  of,  between  mortgagees,  747 

purchaser  and  mortgagee,  747 
stop  order  gives,  over  funds  in  Court,  762 

PEIOEITY  NOTICE  (EEGISTERED  LAND), 

when  should  be  lodged  by  purchaser,  1088,  1094 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  317. 
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PRIVATE  STREET  WORKS, 

condition  of  sale  on  sale  under,  184 

conveyance  by  urban  district  council  under.  Act,  525 

expenses  of,  charged  on  adjoining  land,  525 

notice  as  to,  528,  1028,  1028 

powers  of  local  authority  to  enforce  charge  by  sale,  &c.,  526 

publication  of  resolution  in  accordance  with.  Act,  527 

title  to  be  shown  on  sale,  526 

PROBATE, 

action,  costs  in,  436 

evidence  of  will  as  to  real  and  personal  estate,  64 

PRODUCTION.    See  Acknowledgment  ;  Deeds. 
conditions  of  sale  as  to,  199  —  202 
of  court  rolls  to  owner  of  enfranchised  copyholds,  698 
deeds,  at  what  place,  34 

whose  expense,  33 
dated  prior  to  commencement  of  title,  cannot  be  required,  61 
except  to  prove  definite    objection  alleged  as  defence  to 
action  for  specific  performance,  37 
equitable  right  to,  54 

in  possession  of  vendor's  mortgagee,  to  be  paid  for  by  pur- 
chaser, 34 
mortgagor  entitled  to,  in  mortgagee's  possession,  199,  728 
purchaser's  light  to,  53 

to  registrar  for  purposes  of  registration,  1088 
lessor's  title  cannot  be  required,  39 
mortgage  made  after  1881,  costs  of,  201 
vendor  bound  to  produce  originals  of  deeds,  202 

covenanting  for,  to  former  purchaser,  indemnity,  53 

PROVISO, 

converting  vendor's  implied  covenants  into  absolute  covenants,  315 
cutting  down  the  implied  statutory  covenants  on  the  surrender  of  a 

lease,  315 
for  redemption.     See  Proviso  for  Redemption. 
negativing  i:)ersonal  liability  under  restrictive  covenants,  577,  577 
qualifying  statutory  covenants  for  title,  189,  314,  315,  315,  429 
restricting  covenants  in  conveyance  by  remainderman,  315,  315 

tenant  for  life,  314,  315,  315 
vendor,  189 
that  mortgage  debt  shall  be  kejDt  on  foot,  353,  353 

on  life  estate  shall  attach  to  jH'oceeds,  411 
number  of  trustees  shall  be  two  at  least,  480 
trustees  shall  have  powers  of  tenant  for  life,  480 
See  also  Bill   of   Sale,  provisions  in  ;  and   Mortgage  Pro- 
visions. 

PROVISO  FOR  REDEMPTION, 

in  mortgage  of  building  lease,  827 
copyholds,  777 


^ 
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PROVISO  FOR  REDEMPTION— fonfiHHe(Z. 

in  mortgage  of  freeholds  and  leaseholds,  775 
under  S.  L.  Acts,  779 
leaseholds,  827 
wife's  freeholds,  839 
stock  mortgage,  824 
sub-mortgage,  906 

PUBLIC  HEALTH  ACT, 

agreement  for  sale  under,  273 
conveyance  under,  524 

PUBLIC-HOUSE, 

covenants  in  mortgage  of,  787,  787 

licence,  146 

mortgage  of,  898,  900 

power  of  attorney  in  mortgage  of,  787 

sale  of,  as  going  concern,  time  is  of  essence  of  contract,  on,  147 

PURCHASE  DEEDS.     See  Conveyance. 

PURCHASE-MONEY, 

abatement  of,  right  to,  where  partial  defect  of  title,  38 

agreement  for  payment  of,  by  instalments,  241 

how  ascertained  and  paid  on  sales  under  Lands  C.  C.  Act,  507 

interest  on,  52.     See  Interest. 

is  personal  estate  of  vendor  dying  before  completion,  59 

joint  piu'chasers  paying  unequally,  tenants  in  common  in  equity,  112 

may  be  paid  to  solicitor  producing  conveyance,  109 

part  of,  to  remain  on  mortgage,  agreement  for,  244 

payment  of,  not  part  performance,  21 

PURCHASER.     See  Vendor. 

covenant  by  to  paj'  increment  value  duty,  321 
duty  of,  to  require  reasonable  title,  751 

entitled  to  benefit,  and  must  bear  loss  arising  after  contract,  57 
from  mortgagee  protected  in  case  of  u'regularity,  730 

unless  aware  of  it,  730 
must  paj'  for  preparation  of  convej'ance,  128 
of  leaseholds  has  notice  of  usual  covenants,  40 
I'eversion,  must  pay  death  duties,  256 

should  requii'e  death  duties  to  be  commuted,  70 
rights  of,  as  to  attestation  of  conveyance,  127 

deeds  retained  by  mortgagee,  318 
deliver}'  of  deeds,  34 
production  of  deeds.     See  Production. 
vendor's  title,  32  et  sea. 
in  case  of  misdescription  or  defect  in  title.     See  Abatement 
of  Purchase-Money  and  Misdescription. 
what  is  a  suflBcient  designation  of,  in  contract,  15 
without  notice,  not  affected  by  equities,  748 

Efferences  tn  Forms  and  Prfcedents  are  Printed  in  Clarendon  Type,  thus,  317. 
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QUIT-RENTS, 

condition  of  sale  as  to,  182 
redemption  of,  43 

EAILWAY  COMPANY, 

agreement  by,  as  to  accommodation  works,  264,  264,  267 
for  sale  by,  516 

to,  263,  266 

compensation  payable  for  severance  or  other  damage  where  land  taken 

by,  263 
conti'act  for  sale  may  be  signed  bj^  directors  on  behalf  of,  263 
conveyance  by,  of  superfluous  land,  514 

to,  by  limited  owner,  507,  509 
owner  in  fee,  505 
tenant  for  life,  510 
does  not  include  minerals,  264,  267,  505 
of  copyholds,  512 
covenant  by,  as  to  accommodation  works,  506 
deed  by,  extinguishing  commonable  rights,  511 
notice  to  treat  by,  268,  268 
persons  enabled  to  sell  to,  263,  507 
position  of,  in  regard  to  minerals,  267 

RAILWAY  SHARES, 
mortgage  of,  931 

not  an  interest  in  land  within  Statute  of  Frauds,  19 
right  of  mortgagee  of,  to  sell,  931 
transfer  of,  931 

RAILWAY  STOCK, 
mortgage  of,  931 

RATES, 

covenant  to  pay,  in  bill  of  sale,  1066 
mortgage  of,  868 

RATING  AUTHORITIES, 

exempt  from  all  the  duties  on  land  values,  cxv,  518 

RE-ASSIONMENT.     See  Reconveyance. 

RECEIPT, 

for  money  indorsed  on  mortgage  to  building  society,  1001 

friendly  society,  1002 
purchase-money  may  constitute  agreement,  14 

of  personal  chattels,  1059,   1059 
on  sale  by  husband  to  wife,  1060 
of  copyholds,  329 
rent,  when  constitutes  taking  possession  by  mortgagee,  735 
evidence  of  performance  of  covenants,  160 
may  be  in  body  of  deed,  or  indorsed,  64 
when,  a  sufficient  authority  for  payment  to  solicitor,  109 
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EECER^E, 

ai^pointment  of,  1008, 

contemi^oraneously  with  mortgage,  1009 
in  mortgage,  779,^  1012 
clause  varying  statutory  provisions  as  to,  894 
may  be  appointed  at  suit  of  judgment  creditor,  84 

by  mortgagee,  734 
must  pay  interest  in  arrear,  1008 
power  to  appoint,  1012 

extended  to  appointment  of  a  manager,  780 
in  mortgage  to  building  society,  889 
remuneration  and  powers  of,  734,  735 
sureties  for,  liability  of,  735 

EECITALS, 

estoppel  by,  107.     See  Estoppel. 
in  deeds  twenty  years  old,  evidence,  107 
of  seisin,  whether  should  be  inserted,  107 
suggestions  as  to  fi-aming  of,  1 — 8 
ill  assurances  on  sale, 
admission  to  copyholds,  299,  301,  304,  330,  370,  382,  403,  433,  443, 

513,  699,  705 
agreement  for  apportionment  of  rent,  334,  339 
compensation,  511 

enfranchisement  of  copyholds,  699,  702 
purchase  by  trustees  of  personalty  settlement,  499 
sale  by  tenant  for  life,  297 

in  consideration  of  an  annuity,  602,  605 
where  trustees  for  sale  are  selling,  298 
of  advowsou,  260 
base  fee,  461 
business,  251 
copyholds,  513 

equity  of  redemption,  543,  547 
executory  interest  in  land,  635 
freeholds  or  copyholds,  291,  293,  299,  322,  325, 

390,  406,  430,  432 
judgment  del)t,  641 
leaseholds,  331,  334,  337,  341,  343,  345,  347, 

376 
life  annuity,  606 
mines,  614 

partnership  property-,  389 
perpetual  rent-charge,  591 
policy  of  assurance,  285 
reversionary  interest  in  laud,  636 
right  of  way,  559,  560 
settled  land,  394,  492 
share  of  residuary  estate,  636 

References  to  Forms  and  Precedents  are  Printed  In  Vhirtndon  Type,  tlius,  317 
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in  assurances  on  sale — continued. 

agreement  for  sale  of  superfluous  land,  516 
vicarage,  625 
compromise,  465 
appointment  of  new  trustees  of  a  settlement,  398 

under  T.  Act,  394 
appropriation  to  answer  legacy,  637 
approval  of  convej^ance  by  judge,  498 
assignment  of  leaseholds, ^306,  331,  337,  338,  343,  434 
bankruptcy  proceedings,  458,  459 
bargain  and  sale  of  copyholds,  443 
bond  to  secure  annuity,  605 
certificate  of  master,  477,  497 

conditional  surrender  of  copyholds,  300,  361,  379,  381 
conditions  of  sale  as  to,  169,  169 
conveyance  of  life  estate,  476 

reversion  to  lessee  in  fee,  328 
to  railway  company,  515 

trustees  on  trust  for  sale,  297 
uses  by  way  of  assent,  296 
conviction  for  felony,  467 
copyholds,  title  to,  298 
date  of  contract,  when  should  appear  in,  8 
deed  creating  estate  tail,  460 

power,  109 
deposit,  440 

desire  to  create  charge  by  way  of  indemnity,  556 
dii'ection  to  ajjply  capital  money  in  payment  of  piu'chase-money,  484 
disentailing  assurance,  398,  552 
election  by  trustee  of  bankruj^t  not  to  redeem,  464 
further  charges,  293 
grant  of  copyholds  for  lives,  704 

letters  of  administration,  444 
intestacy,  382,  385,  416,  471,  474,  515 
j  udgment,  640 

of  penal  servitude,  467 
liquidation  of  company,  517 
lease  for  lives,  345 

years,  304,  331,  343,346 
lunacy  j^roceedings,  418,  452,  454 
marriage,  and  no  settlement,  445,  447 
memorandum  of  agreement  for  sale,  440 
mesne  assignments,  304,  343 
mortgage  of  copyholds,  299,  300 

freeholds,  291,  292,  293,  356 

and  coi^yholds,  365 
leaseholds  by  sub-demise,  305,  374,  376 
life  estate,  410 
for  term,  359 
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BEClTALS—continned. 

in  assurances  on  sale — continued. 

oifer  to  persons  having  right  of  pre-emption,  516 
order  appointing  administrator  of  convict's  property,  467 
for  adjudication,  458,  459 
in  Council  as  to  capitular  estates,  704 
of  Board  of  Agriculture,  approving  sale,  622 
Charity  Commissioners,  534 

Coui't  appointing   jiersons   to    exercise    powers   on    behalf  of 
infant  under  S.  :L.  Act,  417 
-     trustees  under  S.  L.  Act,  397,  400,  422 
approving  purchase,  497 
for  sale  in  administration  action,  469 

under  Partition  Acts,  475 
under  Settled  Estates  Act,  476 
payment  of  deposit,  440 

money  into  Court,   395,  417,  454,   470,   473,   477,   497, 
508,  702 
policy  of  life  assurance,  907 

Private  Street  Works  Act,  resolution  adopting,  526 
reconveyance  of  mortgage,  294 
resettlement,  295,  399 
resolution  of  friendly  society,  539,  541 
members  of  club,  539 
parish  council,  520 
to  wind  up  company,  517 
sale  by  auction,  469 
seisin  in  fee,  107,  291,  322,  447,  499 
of  copyholds,  328,  348 
subject  to  option,  327 
settlement  of  real  estate,  294,  301,  302,  358 
state  of  family,  387,  638,  921 
sub-sale,  agreement  for,  325 

that  land  is  required  by  railway  company,  505,  511,  513 
not  required,  ditto,  515 
lessee  is  desii'ous  of  exercising  option  of  purchase,  328 
mortgage  debt  remains  due,  355 

should  be  kept  on  foot,  353 
tenant  for  life  has  executed  mortgages,  410 
transfer  of  moi-tgages,  293 
valuation  of  timber,  470 

under  Lands  C.  C.  Act,  508 
where  vendor  is  trustee  for  sale,  109 

will   and   probate,    296,    298,    303,    304,    383,   387,    392,   408, 
432 

in  exchanges  and  partitions, 

agreement  for  exchange,  670,  672 

partition,  677,  679,  682,  687 
contemporaneous  deed  of  exchange,  670 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  317. 
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EEOITALS— cojiit//  ii,ed. 

in  mortgtiges,  and  deeds  rtlatiiuj  io  mortgages, 
agreement  for  loan,  773,  847,  863,  871 

in  further  charge  with  further  security,  773 

transfer  with  further  advance,  773 
of  proceeds  of  stock,  823,  825 
to  builder,  826,  829 
under  Small  Uwellings,  &c.  Act,  896 
further  advance,  944 

security,  835,  916 
purchase  of  reversion,  926 
substituted  security,  850 
transfer  of  mortgage,  955,  960,  962,  963 
and  fui-ther  advance,  983 
to  appoint  receiver,  1009 
postpone  securit}',  950 
banking  account,  881 
building  agreement,  829 

lease,  826 
conditional  surrender,  965,  966,  969 
contemporaneous  mortgage,  873 
debenture,  867 
issue  of  marriage,  860,  921 
joint  account,  716,  773,  873,  956 
lease,  304 

marriage,  and  no  settlement,  840 
master's  certificate  as  to  title,  880 
membership  of  building  society,  889 
mortgage  in  a  transfer,  771 
of  copyholds,  964 
order  of  Court,  879,  924 
prior  mortgages,  820,  837,  905,  943,  946 
proceedings  under  Private  Street  Works  Act,  1029 
seisin  of  mortgagor,  771,  818,  839 
state  of  mortgage  debt,  850,  946,  951,  954,  984 
that  money  has  been  contributed  by  several,  874 
no  sui'render  has  been  made  of  coj^yholds,  971 
transferees  have  become  entitled  on  joint  account,  956 
title  of  mortgagor  under  settlement,  911 

to  policy,  907 
transfer  of  railway  stock  to  mortgagee,  931 
where  deed  is  supplemental  to  several  documents,  772 
will  devising  land  on  trust  for  sale,  851 

EECONVEYANCE, 

by  administrator  of  survivor  of  deceased  mortgagees,  998 

banking  company,  998 

legal  personal  representative  of  mortgagee,  764 
mortgagor  redeeming  entitled  to,  or  transfer,  765 
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HECONYEY  ANGE-continued. 

of  equitable  mortgage  not  necessary,  989 
freeholds,  989,  992 

and  leaseholds,  998 

and  cojiyholds,  998 
leaseholds,  996 
mortgage  for  a  term,  7(55 
registered  land,  1173 
settled  land,  996 
stamps  on,  767,  989 
statutory  form  of,  of  mortgage,  1007 
where  mortgagee  becomes  lunatic,  7(34 

EECEEATION   GEOUND, 

convej'ance  of  land  for,  519 

EEDEMPTION,  EQUITY  OF.    See  Equity  of  Eedemption. 

EE-ENTEY, 

power  of,  in  fee  farm  grant,  584,  584 

EEGISTEEED  land.    6V  Eegistration  of  Title  to  Land.    See  also 
Mortgage  (Eegistered  Laxd)  ;  Mortgage  (Unregistered  Land 
IN  CoMPVLSoRY  DISTRICT) ;  and  Transfer  (Eegistered  Land). 
abstract  of  title  to,  what  it  should  contain,  1093,  1094,  1107 

where  the  dealing  takes  place  off  the  register,  1107 
adverse  possession  of,  gives  no  title,  1091 

agreement  between  mortgagor  and  mortgagees  of,  as  to  dealings  with 
equity  of  redemption,  1141 
for  preserving   rights  under  debenture   deed,    1173,    1175 
sale,  1120,  1121 
application  to  register  notice  of  lease,  1107,  1143 

restriction,  1140,  1166 
caution  should  be  lodged  by  purchaser  of,  pending  completion,  1094 
charge  of,  1079.     See  Charge. 
conditions  of  sale  of.     -SVe  Conditions  of  Sale. 
conveyance  (unregistered)  of.    See  Conveyance  (Eegistered  Land). 
declaration  of  trust  of,  1130 
discharge  of  charge  of,  1169 

dower,  curtesy,  &c.,  may  be  noticed  on  register,  1087 
easements  affecting,  1075 
equitable  mortgage  of,  by  deposit  of  land  certificate,  1081,  1167 

notice  to  registrar  of,  1168 
evidence  of  title  to,  what  can  be  requii-ed,  1093,  1094 
exchange  of,  1138 
exemptions  from   land  tax  and   tithe  rent-charge  may  be  notified  on 

register,  1078 
further  charge  of,  1168 
husband  and  wife  may  be  registered  as  co-proprietors  of,  1084 

examination  of  wife  required  in  that  case,  1090 

References  to  Forvis  and  Fi-ec&lents  are  Printed  in  Clarendo)i  Type,  thus,  317. 
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EEGISTERED  LA'N'D— continued. 
joint  propi'ietors  of,  1088,  1089 
laud  certificate,  1084.    See  Land  Certificate. 
Ifase  affecting,  may  be  notified  in  register,  1087,  1107 
mines,  separate  ownership  of,  may  be  registered,  1078 
mortgage  of,  to  building  society  may  be  registered,  1080 
in  case  of  Hats,  &c.,  1101 
where  unregistered  land  is  included,  1101 
partition  of,  1139 

penalty  on  unqualified  jjcrsons  preparing  instruments  as  to,  1090 
priority  notice,  1081,  1083,  1094 

removal  from  register  allowed,  except  in  compulsory  district,  1091 
restrictions  on  application  to  register,  1140 
transfer,  10S7 
to  protect  legal  estate,  1102,  1140,  1140,  1145 
restrictive  conditions  may  be  attached  to,  1090 
searches  and  inquiries  by  purchaser  of,  92,  1095,  1096 
second  mortgage  of,  1155 
sub-mortgage  of,  1161 
succession  and  estate  duties  on,  1078,  1096 
title  to,  not  acquii'ed  by  adverse  possession,  1091 

but  register  may  be  rectified  in  such  cases,  1091 
transfer  of,  1121 

defects  in  prescribed  form  of,  1097 

execution  and  attestation,  1122 

suggested  additions,  1097,  1121 

to  trustees,  1129 

voluntary,  1083 

when  should  be  accompanied  by  separate  conveyance,  1099 
transmission  of,  on  death  or  bankruj^tcy,  1084 

marriage,  1084 
trust  deed  to  secure  debentures,  1101,  1173,  1174 
trusts  affecting,  not  to  be  registered,  1089 
unregistered  dealings  with,  1086,  1105 

may  be  protected  by  cautions,  inhibitions,  &c.,  1086,  1087 
what  liabilities  affecting,  are  not  to  be  deemed  incumbrances,  1077 
whether  such  are  covered  by  statutory  covenants  for  title,  1097 

EEGISTERS, 

parochial  or  non-parochial,  are  evidence,  63 

EEGISTRATION, 
of  annuities,  89 

bills  of  sale,  1045—1048 

condition  of  sale  as  to,  in  register  counties,  49 
contract  or  conveyance  of  an  advowson,  261,  619 
conveyance,  piu'chaser  must  pay  for,  of  his  own,  78 
Crown  debts,  86 

deeds,  &c.,  in  Middlesex,  71.     £i'ee  Middlesex  Eegistry. 
Yorkshire,  74.    See  Yorkshire  Eegistry. 
expenses  of,  78 
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EEGISTE  ATIOX— ro/i<//;  neil. 
of  deeds  of  arrangement,  89 
judgments,  81  et  seq. 
land  chrai'ges,  90 
lis  pendens,  88,  89 

mortgages  to  limited  companies,  881 
right  of  piu'chaser  to  require,  78 
writs  or  orders  affecting  land,  81 

EEGISTRATION  OF  TITLE  TO  LAND, 
application  for,  may  be  by — ■ 
beneficial  owner,  1074 
pui'cliaser  with  consent  of  vendor,  1075 
tenant  for  life  under  S.  L.  Acts,  1075 
trustees,  &c.,  having  power  of  sale,  1075 

two  or  more  persons  entitled  concurrently  or  successively,  1088 
compulsorj^  in  county  of  London,  on  sale,  1091 

exemptions  from,  1093 
consequence  of  not  registering  iu  compulsory  district,  1092 
copyholds.  Acts  do  not  apply  to,  1093 
covenant  not  to  apply  for,  when  desirable,  1139>  1139 
effect  of,  with  absolute  title,  1076 
possessory  title,  1076 
qualified  title,  1076 
incorijoreal  hereditaments  and  mines  may  be  registered,  1089,  1092 
inspection  of  register,  1090 
leasehold  land  may  be  registered,  1076 

including  svib-term,  not  created  for  mortgage  purposes  only,  1077 
unless  lease  prohibits  alienation,  1077 
no  fui'ther  order  can  be  made  for  compulsory,  without  consent  of  county 

council,  1092 
priority  notice,  1075,  1088 
production  of  deeds  to  registrar,  1088 
suggestions  as  to  evasion  or  postponement  of,  1103 
trustees  may  authorise  purchaser  to  apply  for,  1088 
under  Small  Holdings  and  Allotments  Act,  1093 
undivided  share  may  be  registered,  1074,  1088,  1092 
with  gotid  leasehold  title,  1077 

EELEASE, 

by  copyholder, 

one  joint  tenant,  tenant  in  common  or  co-parcener  to  the  other  on 

sale,  386 
tenant  on  rolls  to  joint  owner,  100 
trustees  in  bankruptcy  of  claim  under  covenants,  466 
equity  of  redemption,  464 
of  copyholds  where  there  has  been  no  surrender,  993 
equity  of  redemption  on  a  purchase  by  mortgagees,  547 
executory  devise,  to  owner  of  first  estate,  633 

Re/trenres  to  Formi  and  I'revedents  are  Printed  in  Clarendon  Tijiie,  thus,  317- 
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EELEASE— co»!!/«  iml. 
of  mortgage,  991 

part  of  laud  subject  to  rent-charge,  608,  608 

perpetual  rent-charge  to  owner  of  laud,  599 

right  of  way,  559 

whole  of  lands  subject  to  rent-charge,  609 
proviso  in,  keeping  up  remedies  against  other  land,  609 
statutory,  95 
to  railway  company  of  right  of  pre-emijtion,  506 

EEMAINDER, 

agreement  for  sale  of  estate  in,  256 
conveyance  of  estate  in,  632 

right  of  tenant  in,  as  to  redeeming  mortgage,  726 
whether,  can  be  reached  by  judgment  creditor,  85 

EENEWABLE  LEASEHOLDS, 
assignment  of,  346 

commencement  of  title  to,  condition  of  sale  as  to,  163 
mortgagee  of,  may  renew,  816 
title  to  be  shown  to,  163 

EENT, 

apportionment  of,  on  sale  in  lots,  condition  of  sale  as  to,  163 
notice  by  mortgagee  to  tenant  not  to  pay,  to  mortgagor,  1026 
purchaser  entitled  to,  from  time  fixed  for  completion,  52 
quit,  &c.,  may  be  redeemed,  43 
receipt  for,  evidence  of  performance  of  covenants,  160 

of,  by  mortgagee  when  constitutes  taking  possession,  735 

EENT-CHAEGE, 

agreement  for  building  grant  in  consideration  of  perpetual,  278 
sale  of  freeholds  subject  to  perpetual  yearly,  258 
perpetual  yearly,  charged  on  freeholds,  259 
apportionment  of  perpetual,  586,  593,  593,  596 

condition  of  sale  as  to,  182,  183 
building  grant  at  perpetual,  581  et  seq. 
consideration  for  enfranchisement,  697 
conveyance  of  land,  in  consideration  of,  581,  586 
subject  to,  591 
part  of  laud  subject  to,  593,  595 
on  creation  of,  590 
covenant  to  pay,  runs  with  land,  semble,  582 
demise  of  land  by  way  of  indemnity  against,  556 
mutual  covenants  for  indemuitj^  on  apportionment  of,  598 
not  extinguished  by  release  of  part  of  lands  from,  608 
operation  of  such  release,  as  regards  remaining  lands,  60S 
perpetual,  condition  as  to  indemnity  against,  196 
release  of,  599 
releasor  of,  should  inquire  as  to  ownership  of  remaining  land,  608 
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EENT-CHAEGE— coH^i/<  »ed 

remedies  for,  in  arrear,  under  Conv.  Act,  582 
by  action  against  ie?-re-tenant,  583 
sale  or  mortgage,  by  Court,  582 
reservations  of,  to  uses,  587 
sales  by  municipal  coi'porations  in  consideration  of,  184 

trustees  in  consideration  of,  184 
when  apportionable,  583 

REQUISITIONS.    .See  Objections  to  Title. 
conditions  of  sale  as  to,  50,  214,  233 

EESALE, 

condition  of  sale  as  to,  67,  217,  236,  236 

RESCINDING  CONTRACT, 

notice  as  to,  signed  -without  prejudice,  is  void,  215 
power  of,  cannot  be  exercised  at  all  where  vendor  has  no  title,  215 
nor  where  he  can  only  show  title  to  a  part,  215, 

unless  he  has  made  an  innocent  misrepresentation,  215 
must  not  be  arbitrarily  nor  unreasonably  exercised,  215 
usual  condition  as  to, 

cannot  be  relied  on,  if  vendor  knows  he  has  bad  title,  215 
whether  applies  to  misdescription  made  the  subject  of  compensation, 

45 
whether  waived  by  negotiation,  215 
vendor's  right  of,  condition  as  to,  215 

RESERVATION, 

of  life  estate  to  vendor,  how  to  be  carried  out,  610 
mines  and  minerals,  and  powers  of  working,  308 

RESIDENCE, 

what  is  a  sufficient  description  of,  under  Bills  of  Sale  Acts,  1070 

RESIDUARY  ESTATE, 

assignment  of  share  in,  636 
mortgage  of,  921 

RESTRICTIVE  CONDITIONS, 

may  be  attached  to  registered  land,  1090 
transfer  of  registered  land,  subject  to,  1137 

RESTRICTIVE  COVENANTS, 

conditions  of  sale  as  to,  180,  181 
do  not  run  with  fi'eehold  land  at  law,  42 
enforced  in  equity  against  assign  with  notice,  117 
existence  of,  ground  of  objection  to  title,  42 
in  building  grant,  584  ,  584 
conveyance  in  fee,  565  ft  st(j. 

of  registered  laud,  1137 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  317- 
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EESTRICT I VE  GOYB'NA'NTS— continued. 
must  be  disclosed,  191 
mutual,  by  separate  deed,  576,  579 
mutually  enforceable  by  several  pui-chasers,  when,  119 
not  binding  on  public  body  purchasing  under  Lands  C.  C.  Act,  121 
enforced,  where  acquiescence,  120 
or  alterations  in  property,  120 
notice  of,  should  be  indorsed  on  principal  deed,  120,  31S,  579 
provision  as  to  benefit  of,  passing  to  assign,  566 
tenant  for  life  may  enter  into,  on  a  sale,  193 
whether  benefit  of,  passes  on  alienation,  118 

EEVEESION, 

conveyance  of,  to  lessee,  327 

uses  of  a  settlement,  489 
purchase  of,  under  S.  L.  Act,  490 

EEVEESION  DUTY,  cviii 

charity  laud  exempt  from,  533 

contracting  out,  no  express  provision  in  Act  against,  rx 

covenant  to  pay,  328,  350 

exemptions  and  allowances,  cix 

is  a  Crown  debt,  87 

lessor  to  make  return  within  three  months  from  determination  of  lease,  cix 

minerals  exempted  from,  on  determination  of  mining  lease,  cix 

mortgagee  may  add,  to  security,  cxix,  767 

not  charged  on  property,  cix 

notice  of  expired  leases,  cix 

power  to  tenants  for  life  to  charge  settled  property  for  repayment  of,  cxvi 

rate  of  duty,  cviii 

recovery  of,  from  lessor,  cix 

total  values,  how  to  be  ascertained,  cviii 

"  value  of  the  benefit  "  defined,  ex 

when  mortgagee  of  a  reversion  or  lease  forecloses,  767 

payable,  cciii 
where  lessee  purchases  the  reversion,  ex,  206 
lessor  is  a  lessee,  cix 

EEVEESIONAEY  INTEREST, 
agreement  for  sale  of,  282 
assignment  of,  635,  637,   1062 

conditions  of  sale  as  to,  225 
mortgage  of,  in  personaltj^  919  ct  seq. 

and  policy  of  assurance,  923 

of  fund  in  Court,  924 

to  secure  money  to  be  paid  on  a  future  daj',  926 
purchaser  of,  should  put  distringas  notices  on  stock,  638 

requii'e  duties  to  be  commuted,  70 
sale  of,  not  set  aside  for  undervalue  only,  632 
title  to  be  shown  on  sale  of,  68 
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EIGHT  OF  C0M:M0X, 

deed  extinguisliing,  511 

grant  of,  on  enfranchisement  of  copyholds,  699 

EIGHT  OF  WAY, 

appurtenant  or  in  gross,  558 
condition  of  sale  as  to,  180 
conveyance  reserving,  561 
subject  to,  562 
grant  of,  558,  561,569 

in  common  with  others,  560,  665 
grantor  of,  not  bound  to  repair  road,  559 
over  land  retained  by  vendor,  when  passes  to  purchaser,  122 
release  of,  559 

reservation  of,  by  way  of  use,  561 
right  incident  to,  310 

EOAD, 

agreement  as  to  expense  of  maintaining,  559 

soil  of,  whether  passes  by  conveyance  of  adjoining  land,  110 

EOADSIDE  STRIPS, 
to  whom,  belong,  68 

SALE, 

agreement  for.    .See  Agreemext. 

by  auction,  conditions  for,  211  et  sejj. 

conditions  of.    See  CONDITIONS  of  Sale. 

notice  of,  by  tenant  for  life,  237,  237 

order  for,  in  action  for  redemption  or  foreclosure,  721 

power  of,  in  mortgage,  extension  of  statutory,  833 

to  a  third  party  equivalent  to  withdrawal  of  offer,  17 

trust  for,  how  determined,  175.     See  Settlement;  Will. 

SATISFIED  TERM, 

attends  the  inheritance  and  ceases  by  statute,  127 
condition  of  sale  as  to,  170 

SCHEDULES, 

of  documents,  324 

leases,  236,  324 

underleases,  236 
use  of,  5 

SCHOOL, 

conveyance  for,  to  education  authority,  518 

SEARCHES, 

against  a  company  at  Somerset  House,  94 
by  a  mortgagee,  719 

Ee/erences  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  317. 
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SEARCHES— conimHfr/. 

by  a  purchaser  of  registered  land,  1095 
certificate  of  result  of  former,  92 
for  charges  for  street  improvements,  &c.,  94 
in  Bankruptcy  Court,  92 
case  of  registered  land,  92 
Central  Office  for  disentailing  deeds,  94 
court  rolls  of  manor,  9.3 
office  of  Land  Registry, 

for  cautions,  restrictions,  &c.,  affecting  registered  land,  1095 
deeds  of  arrangement  and  land  charges,  92 
lis  pendens  and  writs  or  orders  affecting  land,  92 
to  ascertain  whether  land  is  registered,  93 
the  office  of  Land  Registry  (Middlesex  deeds),  74,  77 
registers  kept  by  local  authorities,  94 
Yorkshire  Registry,  76,  77 
official,  74,  76,  91 
jiractice  as  to,  when  vendor  is  beneficial  owner,  92 

trustee,  92 
protection  to  solicitors,  &c.,  obtaining  official,  91 

SETTLED  ESTATES  ACT,  1877, 
conveyance  on  sale  under,  476 
provisions  of,  as  to  sales,  476  • 

SETTLED  LAND  ACTS, 

building  grant  at  fee  farm  rent  under,  586 

consent  by  mortgagees  to  sale  by  tenant  for  life  under,  410 

conveyance  on  sale  under, 

by  committee  of  lunatic  tenant  for  lite,  418 
owner  of  a  base  fee,  420 

person  appointed  on  behalf  of  infant,  416,  417 
tenant  by  the  ciu-tesy,  422 

for  life,  of  copyholds,  401,  405 

freeholds,  396,  397.  405,  408,  423 
leaseholds,  404,  405 
registered  laud,  1127 
with  concurrence  of  mortgagee,  408 
trustees  to  tenant  for  life,  412,  413 
where  purchase  made  on  behalf  of  infant  tenant  for  life,  491 
do  not  apply  to  ecclesiastical  property,  621 
effect  of  conveyance  under,  392 
enfranchisement  under,  700 
exchange  under,  666,  671,  671 
investment  of  capital  money  arising  under,  483 
mortgage  under,  by  tenant  for  life,  842  et  seg. 

how  costs  of,  payable,  842 
partition  under,  673,  678 

points  to  be  attended  to  on  pxu-chase  under,  392 
powers  of  married  woman  under,  98 

may  be  exercised  on  behalf  of  infant,  24,  491 
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SETTLED  LAND  ACTS— continued. 
purchase  of  leaseholds  under,  487 
reversion  under,  490 
sales  of  land  under,  where  tenant  for  life  is  lunatic,  27 

to  railway  company  under,  510,  ^jS? 
trustees,  392 

piu'chasing  under,  may  adopt  contract  of  tenant  for  life,  484.     See 
Tenant  for  Life. 

SETTLEMENT, 

inquiry  whether  any,  65,  71 

on  marriage,  a  good  root  of  title,  60 

of  personal  chattels,  not  a  bill  of  sale,  1045 

supported   against    husband's    bank- 
ruptcy, 1040 
protector  of,  consent  of,  421 
voluntary,  provision  of  Bankruptcy  Act  as  to,  1042 

SHARES, 

in  mining  or  railway  company,  not  an  interest  in  land,  19 
mortgage  of  railway,  931 
transfer  of  railway,  931 

recital  of,  931 

SIGNATURE, 

what  is  a  sufficient,  to  satisfy  Statute  of  Frauds,  15 

SOLICITOR, 

concealing  deeds  on  sale  or  mortgage,  commits  misdemeanour,  71 

duty  of,  taking  mortgage  from  client,  738 

gift  to,  from  client  by  act  iiiter  vivos,  voidable,  32 

but  may  be  rendered  valid  by  acquiescence, 
32 
Will,  prima  facie  good,  32 
has  no  implied  authority  to  sign  contract  of  sale,  16 
meaning  of,  in  s.  56  (1)  of  Conv.  Act,  1881...  109 
mortgagee,  entitled  to  profit  costs,  738 
not  answerable  for  error  in  certificate  of  search,  91 
notice  to,  of  trustees,  ineffective,  unless  communicated,  761 

when  notice  to  client,  753 
of  S.  L.  Act  trustees  entitled  to  notice  of  intended  sale,  &c.,  237 
purchase  by,  from  client,  liable  to  be  set  aside,  31 
receiving  deposit,  is  agent  for  vendor,  212 
sale  to,  by  mortgagee,  732 
what  is  an  authority  to,  to  receive  purchase-money,  109 

SOLICITOR  TRUSTEE, 
to  be  paid  his  costs,  835 

SPECIALTY  DEBT, 

has  no  priority  over  simple  contract  debt,  332 

References  to  F<r7n-i  and  J'recedents  are  Friidcd  in  Clarendon  Tijp",  thu^,  317. 
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SPECIFIC  PEEEOEMANCE, 

pvu'chaser's  right  to  discovery  of  docviments  in  action  for,  37 
where  particulars  are  ambiguous,  48 

purchaser  remains  in  possession,  50 

validity  of  contract  in  question,  56 

SPOET,  EIGHT  TO, 

an  interest  in  land  within  Statute  of  Frauds,  18 
occupation  lease  may  include,  728 

STAKEHOLDEE, 

auctioneer  a,  in  respect  of  deposit,  212 
conditions  of  sale  as  to  pajnnent  of  deposit  to,  143 

STAMP, 

adjudication,  cxxi\  135 

agreement  as  to  matter  under  £5  value,  exempt  from,  130,  134 

sale  of  goods  exempt  from,  130 
apportionment  of,  between  freeholds  and  copyholds,  348,  348 
assignment  of  policy  without  proper,  confers  no  right  to  sue,  639 
commissioners,  assessment  by,  135 
condition  precluding  objection  in  respect  of,  43,  177 
consideration,  how  ascertained  for  purpose  of,  duty,  133 
dispositions  of  propei'ty  not  requiring  ar?  valorem,  131 

requiring  ad  valorem,  132 
grant  of  licence  not  liable  to  ad  valorem,  132 
increment  value  duty,  condition  of  sale  as  to,  217 

instrument  without  proper,  inadmissible  in  evidence  except  in  criminal 
cases,  135 
but  officer  of  Court  may  stamp  if  penalty  paid,  135 
mortgage  to  building  societies,  liable  to,  767,  888 
must  be  seen  on  abstract,  64 
no  additional,  in  respect  of  covenant  to  improve,  133 

insure,  783 
on  agreements  for  sale  of  goods,  1033 

heirlooms,  239 
lots,  134 

property  other  than  land,  132 
in  other  cases,  130 
assignment  at  apportioned  rent,  335 
bond  or  covenant  for  payment  of  money,  766 
compound  purchase  and  mortgage,  133 

contracts  within  s.  59  of  Stamp  Act  1891,  practice  as  to,  134 
conveyance,  purchaser  pays  for,  129 

containing  declaration  enlarging  a  term,  712 
of  equity  of  redemption,  543 

freeholds  subject  to  perpetual  rent-charge,  591 
on  sale,  cxxii,  130,  132 
voluntary,  131 
where  in  consideration  of  annuity,  600 

periodical  payments,  133 
there  is  a  sub-sale,  3  25 
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STAMP— ro?ifM?»e'/. 

on  disposition  for  £500  and  under,  arxii 

dui^licate  or  counterpart,  l'"3o 

enfranchisement  of  copyholds,  G98 

equitable  mortgage,  984 

exchange  or  partition,  661 ,  674 

leases,  cxxiii 

marketable  securities,  c.rxiii,  766 

memorial,  655 

mortgage,  763,  766,  SIO 

to  secure  further  advances  or  account  current,  935 

partition,  661,  674 

purchase  under  statiitory  power,  312 

receipt  on  friendly  society's  mortgage,  1001 

reconveyances,  &c.,  767,  989 

sale  of  equity  of  redemption,  133 

goodwill  apart  from  the  projierty,  251 

separate  deed  of  covenant,  134 

settlements,  cxxiv 

statutory  declaration,  651 

transfer  of  mortgage  and  further  charge,  980 
reconveyance,  766 

voluntary  settlements,  cxxiii 

warrant  to  enter  up  satisfaction,  301 
opinion  of  commissioners  may  be  obtained  as  to,  135 
penalty  and  fine  for  not  affixing,  135 

persons  liable  for  stamping  mortgage,  transfer  and  reconveyance,  767 
registrar  under  L.  T.  Act  must  see  that  deed  has  proper,  136,  1090 
separate,  on  sale  in  lots,  134 
sixpenny,  on  agreements  may  be  adhesive,  134 
under  Fin.  (1909-10)  Act  1910,  exceptions  from,  cxxiii 
vendor  bound  to  have  deeds  stamped  with  proper,  43,  177 
when  several  letters  form  contract,  one  to  be  stamped,  135 
where  acknowledgment  as  to  deeds  is  by  separate  writing,  646 
bond  or  judgment  debt  is  assigned  on  sale,  640 
considei'ation  under  £500...  131 
deed  is  a  compovmd  of  a  purchase  and  a  mortgage,  133 

STATUTORY  DJ]CLAEATIOX, 

as  to  identity  of  lands,  651,  651  ; 

pedigree,  652 
by  clerk  of  local  authority  on  mortgage  of  rates,  870 

sale  under  P.  H.  Act,  529 
stamp  on,  651 

STATUTORY  FORMS, 

of  bill  of  sale,  1  o:,! ,  1064,  1065 
mortgage,  1003,  l<l<>3 
reconveyance  of  mortgage,  1007 

References  to  Farms  and  Precedents  are  Prinfed  in  ('lnrcndnn  Tiijic,  thus,  317. 
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STATUTORY  FOmiS—continimJ. 

of  transfer  of  mortgage,  1004,  1004,  1005 

and  mortgage  coni])inetl,  1006 

STOCK, 

assignment  of  life  interest  in,  629 

mortgage  investment  by  trustees  on,  823 

to  secure  re-transfer  of,  823,  824 
STOP  ORDER, 

covenant  to  pay  costs  of,  in  mortgage,  799 

gives  priority  in  absence  of  notice,  762 

mortgagee  should  obtain,  when  fund  is  in  Court,  762,  911 

notice  between  advance  and,  does  not  prevent  priority,  762 

power  to  obtain,  284,  924 

SUB-MOETGAGE, 

of  freehold  land,  905 

registered  land  to  bank,  1161 

SUB-PUECHASEE, 
conveyance  to,  325 

SUBSIDENCE.     See  Mines. 

SUBSTITUTED  SECUEITY 

by  tenant  for  life,  under  S.  L.  Act,  mortgage  by  way  of,  849 

SUCCESSION  DUTY.    See  Death  Duties. 
evidence  of  i:)ayment  of,  69 

purchaser  from  trustee  for  sale,  or  executor  not  affected  by,  69 
of  registered  land,  when  not  affected  by,  1078,  1096 

reversion,  liable  to,  70,  256 
on  sale  by  tenant  for  life  and  remainderman,  liable,  256 
when  land  ceases  to  be  charged  with,  against  purchaser,  71 

SUPERFLUOUS  LAND, 

under  Lands  C.  C.  Act, 

conditions  of  sale  as  to,  163,  154 

conveyance  by  railway  company  of,  514 

must  be  sold  within  limited  period,  153,  514 

points  decided  as  to,  514,  515 

release  of  right  of  pre-emption  of,  506 

restriction  as  to  use  of,  524 

right  of  pre-emption  of,  to  be  claimed  within  six  weeks,  514 

sale  of,  may  be  subject  to  restrictive  covenants,  515 
mtist  be  absolute,  515 

sui-face  of  land  over  tunnel  is  not,  515 

time  for  determining  whether  land  is,  514 

vested  in  adjoining  owners,  154 

when  land  is,  514 

who  entitled  to  right  of  pre-emption  of,  154,  514 
under  Public  Health  Act, 

may  be  sold  with  consent  of  Local  Government  Board,  273 

whether,  may  be  used  for  different  purpose,  273,  274 
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SUPPLEMENTAI.  DEEDS, 

by  way  of  fvirther  charge,  945,  946 
reconveyance,  998 
transfer  of  mortgage,  961 

SUEETY, 

can  redeem  mortgage,  725 

contribution  as  between  co-sureties,  801 

death  of  one,  effect  of,  801 

discharged  from  liability  by  new  arrangement  with  debtor,  800 

liability  as  j^riucipal  debtor,  799 

under  joint  and  several  covenant,  801 
reasons  for  joining,  799 
receiver's,  liability  of,  735 

mortgage  given  by,  to  be  a  principal  mortgage,  802 
remedies  against,  may  be  expressly  kept  on  foot,  800 
remedy  against,  for  mortgage  debt,  when  barred,  743 
right  of,  pajing  debt,  to  stand  in  place  of  creditor,  801 
right  of  co-sureties  when  one  obtains  covmter- security,  801 

SUEFACE, 

mine-owner  must  not  cause  subsidence  of,  125 

power  to  purchaser  to  let  down,  615 

right  of,  to  support  may  be  precluded  by  terms  of  deed,  125 

SUREENDEE, 

absolute,  of  copyholds  on  sale,  329,  450,  451 
conditional,  of  copyholds,  811,  884,  966,  970 

recital  of,  361 
costs  of,  128 
of  copyholds, 

by  customary  heir,  99,  381 
devisee,  99 
husband  and  wife,  450 

defeats  freebench,  100 
mortgagees  to  purchaser,  370 
remainderman,  102 

heii-  of,  102 
wife,  451 
requires  separate  examination,  99,  451 

except  in  cases  under  M.  W.  P.  Act,  451 
lease,  349 

fixtures  on,  350 
^must  be  by  deed,  349 
sub-term  to  merge  in  original  term,  995 
term  to  mei'ge  in  freehold,  997 
conditional  by  mortgagor  to  transferee,  966 

wav  of  mortgage,  714 
covenant  to,  328/361,  369,  429,  486,  501,  776 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  thus,  317. 
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SUEEENDER— fonf«i»ef/. 

may  be  accejited  by  lord  having  limited  interest,  106 

in  or  out  of  Court,  98 
satisfaction  of  conditional,  764 
unadmitted  surrenderee  cannot,  99 
warrant  to  enter  uj)  satisfaction  of  conditional,  965 

TACKING, 

as  between  successive  incumbrancers,  749 

of  other  debts  to  mortgage  debt  on  death  of  mortgagor,  724 

priority  by,  not  allowed  as  to  land  in  Yorkshire,  76 

where  first  mortgagee  has  notice  of  second  mortgage,  750,  943 

TENANT, 

inquiry  should  be  made  of,  by  pvu-chaser,  98 

TENANT  FOE  LIFE, 

agreement  for  sale  bj',  237 

cannot  divest  himself  of  the  powers  conferred  by  S.  L.  Acts,  255 

grant  option  to  purchase  release  of  restrictive  covenant  entered 

into  with  him  for  benefit  of  settled  land,  193 
sell  heirlooms  without  order  of  the  Court,  239 
concurrence  of,  on  sale  under  S.  L.  Acts,  393 
conveyance  by,  of  copj^holds,  99,  401,  401,  405 
freeholds,  391,  405,  408,  413 
to  railway  company  luider  8.  L.  Acts,  510 
to,  by  trustees  for  jnirposes  of  S.  L.  Acts,  412,  413 
covenants  for  title  by,  when  should  be  qualified,  114 
infant,  sale  on  behalf  of,  415 
lunatic,  418 
may  enter  into  restrictive  covenants  on  a  sale,  193 

redeem  mortgage,  726 
mortgage  by,  by  wslj  of  substituted  security,  849 
of  share  in  I'esidue,  921 
pursuant  to  an  order  of  Court,  851 
to  raise  money  for  enfranchisement,  842 

to  pay  oif  incumbrances,  845 
notice  of  intention  to  sell  by,  237,  237,  238 
power  of  leasing,  over  mortgaged  property,  805,  805,  806 
right  of,  redeeming  against  remainderman,  726 
sale  by  trustees  where  no,  424 

there  is  a,  425 
timber,  sale  of,  by,  227 

TENANTS  IN   COMMON, 

agreement  for  partition  between,  675 
convevance  by,  385 
tJ,  478 
covenants  for  title  by,  384 
inconvenience  of  limitation  to,  478 
limitation  to  two  or  more  persons,  when  makes  them,  112 
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TENANTS  IN  COMMON— continued. 
mortgage  by,  837 

must  be  admitted  seijarately  to  copybolds,  10] 
partition  of  leaseholds  between,  684 

purchasers  pajing  joiu-chase-money  unequallj^  are  in  equity,  112 
release  by  one,  to  another  on  a  sale,  386 

TENANT  IN  TAIL, 

conveyance  of  land  belonging  to  bankrupt,  457,  460 
iu  possession,  powers  of,  after  barring  entail,  358 
power  given  to,  by  Lands  C.  C.  Act  to  convey,  507 

TENDEE, 

conditions  on  sale  by,  under  the  Court,  223 
form  of,  224 

TERM, 

long,  enlargement   of,  158,  159,  707—713      See    Enlargement   of 
Term. 
transfer  of  mortgage  of,  973 
satisfied,  assignment  unnecessary,  127 
condition  of  sale  as  to,  170 

TERM  CERTAIN  IN  MORTGAGE, 
provision  as  to,  717,  796,  1019 

trustees  incur  risk  by  assenting  to,  796 

TIMBER, 

conditions  of  sale  as  to,  144,  145,  227 
covenants  in  lease  as  to,  613 

moi'tgagee  in  possession,  power  of,  to  cut,  727,  736 
sale  of,  by  tenant  for  life,  227 
trustees,  227 
not  within  Statute  of  Frauds,  227 
when  an  interest  in  land,  within  Statute  of  Frauds,  19 

TIME, 

for  completion  of  purchase,  51,  213,  232,  244 
delivery  of  abstract,  49,  214 
requisitions,  233 
when  of  the  essence  of  the  contract,  51,  146 

TITHES   OR  TITHE   RENT-CH.iRGE, 
conditions  of  sale  as  to,  149,  178  >t  seq. 
how  land  may  be  free  from,  178 
not  an  incumbrance,  43 
title  to,  149 
union  of  ownership  of,  and  land  not  a:merger,  178 

References  to  Fai-ms  ami  Precedents  are  Printed  in  Olnrendun  Type,  thus,  317. 
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TITLE.     See  Abstract  of  Title  ;  Conditions  of  Sale  ;  Production. 
adverse  possession,  conditions  of  sale  as  to,  158 
allotments,  148 

commencement  of,  conditions  as  to,  34,  35,  148  ft  seq. 
conditions,  as  to,  34  et  seq. 
courtesy,  1,  2 

defect  of,  fatal,  concealment  of,  by  vendor,  36 
may  be  ciu-ed  before  completion,  o2 

partial,  right  of  purchaser  to  abatement  of  price,  where  there 
is,  38 
doubtful,  not  forced  on  pui'chaser,  56 

what  is,  56 
duty  of  purchaser  to  require  reasonable,  751 
enfranchised  copyholds,  159,  159 
exchanged  lands,  663 
existence  of  adverse  claims  should  be  disclosed,  36 

easements  or  restrictive  covenants,  an  objection  to,  42 
incumbrances    which   cannot  be   discharged,  an   objection 
to,  43 
expense  of  abstract  of,  33 

evidence  not   in   vendor's   possession   borne   by   purchaser, 
33 
guarantee  of,  316 
lessor's,  cannot  be  required  on  an  open  contract,  39 

when  should  be  stipulated  for,  41 
mortgagee  should  make  same  investigation  of,  as  purchaser,  719 
must  be  carried  back  forty  years,  34,  60 
no,  if  property  cannot  be  identified,  44 
notice  of  defective,  when  bars  objection,  38 
purchaser  finding  vendor  has  no,  may  repudiate  at  once,  51 

not  entitled  to  production  of  deeds  dated  before  commencement 
of,  61 
questions  as  to,  may  be  decided  by  judge  in  chambers,  54 
recitals  in  deeds  twenty  years  old  evidence,  107 
rights  of  purchaser,  when  vendor  has,  to  part  only,  38 
root  of,  33,  60 

taking  possession,  when  an  acceptance  of,  50 
to  copyholds,  67 
heirlooms,  239 

land  under  inclosui-e  award,  168 
leaseholds,  39,  41,  67,  163 
renewable  leaseholds,  40,  163 
tithes,  149 
trusts  off,  rule  as  to  keeping,  on  purchase  or  mortgage,  8 
vendor  bound  to  show  good  title,  32 

what  involved  in  this  obligation,  32 
voluntary  settlement,  not  a  good  root  of,  34 
what  evidence  of,  requii-ed  on  sale  of  registered  land,  1093 

is  a  good  root  of,  60 
when  a  condition  should  be  inserted  as  to  commencement  of,  34 
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TEADE  MACHINEEY, 

fixed,  passing  as  part  of  freehold,  not  within  Acts  unless  mortgagee  can 
sever  them,  1044 
TEADE  MAEIv, 

assignment  of,  642 

should  be  registered,  642 
registered,  may  be  assigned  only  with  goodwill,  642 

TEAITOES  AND  FELONS, 
incapacity  of,  28 
property  of,  vests  in  administrator  during  sentence,  28 

TEANSFEE, 

forged,  position  of  registered  transferee  under,  1083 
of  bill  of  sale,  1068 
railway  shares,  931 
registered  charge,  1083 

land,   1082,   1121   et  seq.    See   Transfer    (Eegistered 
Land). 

TEANSFEE   OF   MOETGAGE, 

and  consolidation  of  several  mortgages,  984 

further  charge  with  additional  security,  982 

no  additional  security,  980 
by  executor  of  siu-vivor  of  deceased  mortgagees,  961 
mortgagee,  with  concurrence  of  mortgagor,  959 

without  concurrence  of  mortgagor,  953,  957,  961,  971 
personal  representative  of  siu'viving  mortgagee,  963 
concurrence  of  mortgagor  in,  desirable,  763 
costs  of,  when  mortgagor  does  not  concur,  763,  954 
for  keeping  alive  part  of  a  mortgage  debt  paid  off  by  a  tenant  for  life,  977 
interest  on  mortgage  debt  in  case  of,  954 

mortgagor  redeeming  may  require,  instead  of  reconveyance,  725 
new  covenant  by  mortgagor  for  paj-mentiu,  unnecessary,  959 
of  copyholds,  where  administratrix  of  mortgagor  joins,  967 
mortgagor  is  dead,  967 

joins,  964.     See  Copyholds. 
there  has  been  no  conditional  surrender,  971 
freeholds,  copyholds  and  leaseholds,  957 
leaseholds  by  sub-demise,  972 
long  term  with  concurrence  of  mortgagor,  973 
part  of  contributory  mortgage  debt,  976 

mortgage  debt,  975 
several  mortgages,  so  as  to  consolidate,  984,  986 
on  change  of  trustees,  956 
proper  mode  of  effecting,  of  copyholds,  764,  964 

on  further  advance,  763 
stamp  on,  766,  980 

statutory,  763,  1004,  1004,  1005,  1006 
usual  form  of,  763 

Referencs  to  Forms  and  Precedents  are  Printed  in  Clarendon  Tijpe,  thus,  317. 
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TEANSFEE  OF  UO'RTGAGE— continued. 

where  eqviity  of  redemption  has  passed  to  some  other  person  who  joins, 
959,  960 
further  money  is  advanced,  980 
no  surrender  has  been  made,  971 
part  of  debt  is  transferred,  975,  976 
there  have  been  prior  transfers  and  further  charges,  957 
with  concurrence  of  mortgagor,  959 

owner  of  equity  of  redemption,  960 
without  concurrence  of  mortgagor,  953 

TEANSFEE  (EEGISTEEED  LAND), 

does  not  pass  fee  simple  until  registered,  1097 

effect  of,  for  valuable  consideration  where  title  is  absolute,  1082 

good  leasehold,  1083 
possessory,  1082 
qualified,  1082 
voluntary,  1083 
of  freeholds,  1121 
leaseholds,  1124 
part  of  property  in  lease,  1124 
on  sale  by  chargee,  1125 

tenant  for  life,  1127 
trustees,  1125 
restrictions  on,  1087 

subject  to  restrictive  conditions,  1136,  1137 
to  mortgagee,  1172 
purchaser,  1121 

trustees  of  personalty  settlement,  1129 
uses  of  settlement,  1134 

TEEASON, 

conviction  for,  consequences  of,  28 
forfeiture  for,  abolished,  28 

TEUST, 

for  sale,  how  determined,  175 

when  land  should  be  conveyed  on,  498 
secret,  481 

TEUST  DEED, 

in  aid  of  mortgage  of  life  interest  and  policies,  1010 
to  secui-e  debentui-es,  in  case  of  registered  land,  1173 

TEUSTEES, 

bare,  who  are,  165,  166 

compound  settlement,  when  necessarj',  420 

form  in  which  mortgage  to,  usually  taken,  716 

incur  risk  in  taking  mortgage  for  fixed  term,  796 

indemnity,  right  to,  for  money  spent  in  preservation,  489 

investment  by,  on  contributory  mortgage,  873 

married  woman  trustee,  conveyance  by,  98 

may  authorise  solicitor  to  receive  purchase-money,  109 
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TB.VSTE'ES— continued. 

not  bound  to  answer  inquii-y  as  to  dealings  by  beneficiary,  759 
inquii-e  of  old,  as  to  notices  received  by  latter,  762 
of  bankrupt.     See  Bankrupt. 
copyholds,  100 

mortgaged  fund  not  bound  to  pay  whole  to  mortgagee,  907 
position  of,  as  I'egards  leaseholds,  489 
power  for,  to  charge  professional  costs,  1016 
dejjosit  money  in  a  bank,  1014 
employ  agents,  1016 
sell  by  auction,  297 
powers  of,  how  affected  by  administration  action,  88 
proper  form  of  conveyance  on  piirchase  by,  498 
piu'chase  by,  from  cestui  que  trust,  390 
liable  to  be  set  aside,  30 

if  proceedings  taken  within  reasonable  time,  31 
does  not  apply  to  bare  trustee,  30,  31 
retaining  deeds,  does  not  give  undertaking,  53,  317 
sale  of  timber  by,  227 
searches  for  Us  pendens  against,  89,  92 
should  not  sell  subject  to  depreciatory  conditions,  39 
statutory  covenant  in  conveyance  by,  113 

TRUSTEES  EOR  SALE, 

conveyance  by,  427  et  seq. 

power  of,  to  sell  by  auction  or  private  treaty,  297 

UNDERLEASE, 

bj'  purchaser  of  one  of  several  lots,  343 
fact  that  lease  is  an,  should  be  stated,  40,  160 
how  to  be  recognised,  176 
purchaser  of  lease  not  bound  to  take,  40,  176 

receipt  of  rent  under,  evidence  of  performance  of  covenants  in  superior 
lease,  160 

UNDERTAKING  FOR  SAFE  CUSTODY.     See  Ackxowledgmext. 
covenant  by  mortgagor  with  purchaser  to  give,  317 
not  given  by  trustee  or  mortgagee,  53,  317 
obligations  imposed  by  and  the  rights  under,  317 

UNDEVELOPED   LAND   DUTY,  cxi 
charity  land  exempt  from,  cxv,  533 
contracting  out  forbidden,  cxii 
deductions  and  exemptions,  cxi 

"  definite  scheme  "  exemption  imposes  a  restrictive  covenant,  cxii 
is  a  Crown  debt,  87 
land  exempted  from,  when  impressed  with  restrictive  covenant,  121 

once  developed  may  become  undeveloped  by  disuser,  cxi 
payable  out  of  income,  semhle,  cxix 
power  to  mortgagees  to  add,  to  their  security,  807 

References  to  Forms  and  Precedents  are  Printed  in  Clarendon  Type,  tliu",  317  • 
P.  81 
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UNDEYELOPEI)  LAND  DVTY— continued . 
rate  of,  cxi 

site  value,  what  is,  for  purposes  of,  cxi 
when  payable,  cxi 

UNDIVIDED   SHAEE, 
may  be  registered,  1074 
provision  in  mortgage  of,  781 
registration  of,  not  compulsory,  1092 

UEBAN  DISTEICT   COT^NCIL, 
agreement  for  sale  to,  273 
convevance  by,  525 
to,  524 
declaration  by  clerk  of,  529 
mortgage  to,  895 

USES,   STATUTE   OP, 

as  regards  corporations,  519 
bargain  and  sale  under,  95 
does  not  extend  to  copyholds,  104 
power  under,  96 

VALUATION, 

of  fixtiu'BS,  conditions  of  sale  as  to,  144,  145,  146 
stock-in-trade,  146 

VENDOE, 

bound  to  disclose  onerous  and  unusual  covenants,  160 

get  in  at  his  own  expense  any  outstanding  legal  estate,  126 
concealing  deeds,  guilty  of  misdemeanor,  71 
not  bound  to  disclose  patent  defects,  46 
obligations  of,  as  regards  title,  32  et  seq.,  60  et  seij. 
personal  representative  of,  can  convey,  59 
retaining  deeds,  must  give  acknowledgment,  53 
what  inquiries,  may  refuse  to  answer,  71 

is  a  sufficient  designation  of,  in  contract,  14 

VENDOE  AND   PUECHASEE  ACT,  1874, 
as  to  comencement  of  title,  33 
x'ecitals  in  deeds  twenty  years  old,  evidence,  107 
summons  vmder,  as  to  questions  arising  on  contract,  54,  55 

A'EEBAL  STATEMENT, 

inadmissible  in  evidence  to  varj'  written  contract,  49 
party  misled  by,  may  resist  specific  performance,  49 

VOLUNTAEY, 

convej'ance,  158 

appearing  on  title,  condition  of  sale  where,  158 
disposition  not  a  good  root  of  title,  34 

when  void  under  Act  13  Eliz.,  1034 

Bankruptcy  Act,  1036,  1042 
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WAIVER, 

of  objections  to  title,  taking  possession  when,  50 

WAERANT, 

of  satisfaction  by  heir  or  devisee  of  deceased  mortgagee,  999 
to  enter  up  satisfaction  of  conditional  surrender,  ■it>'2,  965 

WARRANT   OF  ATTORNEY, 
as  collateral  security,  913,  91-3 
defeasance  accompanying,  913,  915 
statutory  provisions  as  to,  91.3 
to  enter  up  satisfaction  of  judgment,  1000 

WASTE, 

copyholds,  forfeitiu-e  of,  by,  105 

WIPE.     See  ^UiJRiED  Woman. 

WILFUL  DEFAULT, 

what  is,  as  respects  liability  to  interest,  213 

WILL, 

gift  by,  to  one  in  fiduciary  positiou,  32 
invalid,  cost  of  propounding,  how  borne,  436 

good  execution  of  a  power  by,  65 
probate  or  office  copy  of,  evidence,  64 

WORKING  IklAN, 

agreement  for  sale  of  cottage  to,  246 

WORKING  MEN'S   CLUB, 

conveyance  by  trustees  of,  541 
to  trustees  of,  539 
powers  of  trustees  of,  as  to  purchase  and  resale  of  land,  540 
what  evidence  should  be  required  by  purchaser  from,  541 

YORKSHIRE  REGISTRY,  74  et  se^. 
Act  does  not  apply  to  copyholds,  77 

lease  not  exceeding  21  years,  or  any  assignment 
thereof,  accompanied  by  possession,  77 

registered  land  after  registration,  77 
rules  under,  77 
affidavit  of  intestacy  may  be  registered  by  heir,  76 
assurances  and  wills  to  be  registered  in,  74 
caveats  may  be  registered  in,  75 
condition  as  to,  49 

definition  of  "  assurance  "  for  purjjose  of,  74,  75 
inspection  of,  76 
memorials  under,  656,  656,  657 
mode  of  registration  in,  74 
notice  of  will  may  be  registered  in  certain  cases,  75 
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priority  of  assurance  is  according  to  date  of  registration,  To 

Wills  is  according  to  date  of  registration,  if  not  registered 
within  six  months,  75 
not  affected  by  notice.  To 
protection  by  legal  estate  or  tacking  not  allo\yed,  7(3 
registered  assurance  by  heir  after  affidavit  prevails  over  Will,  T6 
registration  of  charge  by  deposit  of  deeds,  T6 

lien  for  unpaid  purchase-money,  T6 
may  be  by  memorial  or  full  copy,  74 
searches  in,  76,  77 

official,  76,  77 
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